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evacuee property — Jurisdiction of civil 
court to adjudicate upon that question 
(Aug) 1206 C 
—S. 46 — See Ibid, S. 28 
(Aug) 1206 C 
P. C. (1908), 
(Dec) 2080 
of Evacuee Property 
6 — See Administra- 
tion of Evacuee Property Act (1950), 
S. 7 (Jul) 1157 B 
—R, 6 (2J — See Administration off 
Evacuee Property Act (1950), S. 7 (1) 
(Jul) 1157 A 
Administrative law Administrative 
action — See Constitution of India, 
Art, 226 
——Governments’ power to review its 
order — See All India Services (Condi- 
tions of Service — Residuary Matters) 
Rules, R. -3 
Right to hearing — See All India 
Services (Conditions of Service — Re- 
siduary Matters) Rules (1960), R. 3 
(Sep) 1447 B 
Advocates Act (25 of 1961), Ss, 3 (4), 15, 
49 (1) (a) — Bar Council of Delhi Elec- 
tion Rules (1968), R. 3 (j) Proviso — 
Validity — Proviso is ultra vires State 
Bar Council and is invalid — Decision 
in Matter No. 304 of 1976, D/- 17-12- 
1976 (Cal), Overruled | (Oct) 1612 A 
——S. 15 — See Ibid, S. 3 (4) 
(Oct) 1612 A 
——S. 49 (1) (a) — See Ibid, S. 3 (4) 
(Oct) 1612 A 
Allahabad University Act (3 of 1921) 
See under Education 
All India Services Act (61 of 1951), 
S. 3 (4) — See Indian Police Service 
(Regulation of Seniority) Rules (1954), ° 
R. 3 (iii) (by (Sep) 1447 A 


of Evacuee Property 


——S. 48 — See Civil 
S. 47 
Administration 
Rules (1950), R. 
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All India Services (Conditions of Service 
~~ Residuary Matters) Rules (1960), 
R. 3 — See also Indian Police Ser- 
vice (Regulation of Seniority) Rules 
(1954), R. 3 (iii) (b) (Sep) 1447 A 


R. 3 — Validity — Rule is not 
arbitrary — Contains guidelines — 
Compliance with rules of natural justice 
is implicit (Sep) 1447 B 


R. 3 — Constitution of India Arti- 
eles 14, 16 — Power to relax rules and 
regulations in certain cases under 
Rule 3 — R. 3 is not unconstitutional 
on ground that it vests unfettered dis- 
cretion in Government (Sep) 1461A 





»—R.,. 3 — Review of order by Cen- 
tral Government -- It can review 
though such power is not conferred by 
Rules (Sep) 1461 B 


All India Services (Death-cum-Retire~ 
ment) Rules (1958), R, 16 (3) — Order 
of compulsory retirement of Govt. ser 
vant in public interest — Order does 
not cast any stigma — Rule expressly 
excludes principles of natural justice, 
(1975) 2 Serv LR 660 (Cal), Overruled; 
Judgment in W, A. Nos, 591-592 of 1976, 
D/- 17-11-1977 (Andh Pra), Reversed 

{Apr} 563 A 


-—R, 16 (3) — Order of compulsory 
retirement — Confidential reports can 
be considered by appointing authority 
even if they are not communicated to 
Officer concerned. (1975) 2 Serv LR 660 
(Cal), Overruled; Judgment in W. A. 
Nos, 591-592 of 1976, D/- 17-11-77 
{Andh Pra), Reversed (Apr) 563 B 


All India Services (Discipline and Ap- 
peal) Rules (1969), R. 8 (9) — Discipli- 
- nary enquiry — Rule gives a discretion 
to Enquiry Officer to permit or not to 
permit a delinquent officer to be repre- 
sented by a lawyer (Ful) 1170 C 
——R. 8 (19) — Failure to comply with 
the requirements of R, 8 (19) does not 
vitiate enquiry unless delinquent offi- 
eer is able to establish prejudice 
(Jul) 1170 A 


Constitution of India 
(Jul) 1170 B 


——R. 9 — See 
Art. 226 


Andhra Pradesh Engineering Subordi- 
nate Service Rules, Note (2) (framed 
by G. O. MS. No. 893) — Validity of 
~ Special weightage or benefit given 
by the Rule to supervisors is neither 
arbitrary nor violative of Article 14 of 
Constitution (July 1185 


Andhra Pradesh Excise Act (17 of 1968), 
S, 3 — A, P, Excise (Lease of Right to 
Sell Liquor in Retail) Rules (1969), 
R. 12 — Instructions of Commissioner 
of Excise, D/- 10-6-1975; 3-8-1979; 20-9- 
1979 and 21-9-1979 — Auction of ex- 
cise shops in twin cities of the Hydera- 
bad and Secunderabad for year 1979-80 
one lot — Reasons for grouping them 
together not recorded before holding 
auction — It is invalid — R. 12 is 
mandatory (Sep) 1502 
Andh Pra Excise (Lease of Right te 
Sell Liquor in Retail) Rules (1969), R. 12 
—— See A, P, Excise Act (1968), S. 3 
(Sep) 1502 
Andk. Pra Tax Act 
(6 of 1957) 
See under Sales Tax. 


Andh Pra General Sales Tax Rules 
(1957) 
See under Sales Tax. 


Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 
1973) 

See under Tenancy Laws, 


Andbra Pradesh Motor Vehicles (Taxa- 
tion of Passengers and Goods) Act (16 
of 1952), S. 4 (1) — Rules - framed 
under, in 1957 — Rule 1, sub-rules (3), 
i4y and (5) deleted with retrospective 
effect — S, 4 (1) held did not confer 
on Government power to make retro- 
spective rules — Retrospective deletion 
is illegal (Nov) 1872 
Andhra Pradesh Recognised Private 
Educational Institutions Control Act 
(i1 of 1975), Sec. 3(1) & (2) — Sub- 
sections (1) and (2) are violative of 
Article 30 (1) and are wholly inappli- 
cable to minority institutions 

(Jul) 1042 B 
o~—S. 3 (3) (a) & (bj and (4) — Sub- 
sections (3) and (4) are not violative of 
Article 30 (l\ ofthe Constitution 

(Jul) 1042 C 
w——§s, 4, 5 — Sections are wnconstitu- 
tional as being violative of Art. 30 (1) 

(Jul) 1042 D 
~S, 5 — See Ibid, S: 4 (Jul) 1042 D 
-——S. 6 — Section is not ultra vires 


General Sales 


Art. 30 (1) WJul) 1042 E 
~—S, 7 — Section is regulatory in 
character and is valid (Jul) 1042 F 


——~Ss. 8,9 — Sections do not apply to 
minority mstitutions (July 1042 G 
~——§, 9 — See Ibid, S. 8 

(July 1642 G 
——Ss. 10, Ty — Sections are regulatory 
im nature and not violative of Arti- 
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A. P. Recognised Private Educational 
etc, Act (contd.) 

cle 30 (1) of the Constitution 

(Jui 1042 H 
—sS, IE -= See Ibid, S. 10 

{Jug 1042 H 
mS, 15 = Revisional power under 
the section is in the best interests of 
Ehe minority institution and is constizu- 
tionally valid- {Jul} 1042 I 
rome, 16, 17 m- Sections are violatve 
of Article 30 {1) and have no applica- 
tion to minority institutions 

(Jul) 1042 F 
e9, IJ =» See Ibid, S. 16 

Wut} 1042 J 


Andhra State Act (30 of 1953), S. 53 — 
Applicability of Madras Estates {Abali- 
tion and Conversion into Ryotwari) Ac? 
to Chittoor District (Jan) 133 A 


Appeal == Acquittal, appeal from — 
Powers of appellate court — See 
Cr, P, C. (1974), S. 386 : 
-Appellate Court, powers of -~ Sea 
Cr, P, C, {19%4), S, 386 


Appellate court, powers of — Remend 
=- Sea Civil P.C, (1908) O, 41, R, 23 


Arbitration Act (10 of 1940), S, 8 {f} 
fb) -~ Power of Court to appoint arbi- 
trator (Jan) 103 
mom, 34 = Bar to suit =~ Works cen- 
fract with Government =~- Held on im- 
terpretation of relevant clause thersin 
that it did not amount to arbitraton 
clause, AIR 1947 Lah 215, Overruled 
i (Oct) 1522 
Arms Act (54 of 1959), Pra — Interpce- 
tation of provision of Act — Cases de- 
cided under old Act of 1878 should nof 
be blindly followed (Jan) 52 D 
S, 29 (b) — See also Words end 
Phrases —~ Possession @anj 52 A 
æ SS, 29 {b), 30 — Material on <e- 
gord showing prima facie that fire-arms 
were delivered by iicence-holders to 
wnauthorised persons for repairs == 
Framing of charge under Ss, 29 {b} 
and 30, held justified -- Cri Rem, 
No, 85. of 1972, Dj- £6-8-1972 {Cal}, 
Beversed {Jan} 52 C 
mD, 29 (bj, 30 — Protracted trial = 
Wight years lapsed before framing of 
charges ~= No ground for not puttng 
accused on trial {Jan} 52 E 
m 30 = Sea Ibid, S, 29 (b) 
(Jan) 52 C,H 


Assam Excise Rules (1945), R.' 223 (2) 
~~ See Constitution of India, Art, 226 
(Oct) 1524 


1980 Supreme Court ` a3 


Bail — Anticipatory -bait =- Grant of 
— See Criminal P, CG, S, 438 


Banking Regulation Act (10 of 1949), 
Section 45 (2) and (10) — Travaneore 
Chitties Act (26 of 1920), Ss, 39, 41 — 
Kottayam Orient Bank Lid, {Amalga- 
mation with State Bank of Travancore} 
Removal of Difficulties Order 4961 — 
Validity of order — Decision D/- 20-1- 
1969 (Ker), Reversed (May) 650 


Bar Council of Delhi Election Rules 
(1968), R. 3 {j} Proviso == Sea Advo- 
cates Aet (1961) S, 3 (4) {Oct} 16124 


Benami — Plea of — House purchased 
by wife by registered deed ~~ Attache 
ment for sums due by husband ~— 
Claim by wife that house was her per- 
sonal property — Presumption — Onus 
of proof (Jul) 1040 A 
——Purehase of property by wife — 
Nature of evidence to show that pur- 
chase was benami (Jul) 1040 B 
——Question whether transaction is 
benami or not — Principles govering 
determination of R, F, A. No. 31 of 1960, ' 
D/- 5-8-1970 (Raj), Reversed 
(May) 927 C 
«—Two kinds of transactions recognized 
in India (May) 727 B 
Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act. 
(22 of 1956) 
See under Tenancy Laws, 


Bihar Hindu Religious Trusts Act (1 of 

1951), S. 2 (1) — Trust of a public or 

religious nature =» Test to determine 

(Apr) 514 

Bihar Land Reforms Act (30 of 1956) 
See under Tenancy Laws. 


Bihar Land Reforms Rules (1951) 
See under Tenancy Laws, 


Bihar Police Service (Recruitment) 
Rules (1953), R, 3 == Sea Constitution 
of India, Art, 14 (Aug) 1246 
Bombay Agricultural Debtors’ Relief 

Act (28 of 1947) 

See under Debt Laws, 
Bombay Hereditary Offices Act (3 of 
i874), S. 5(1) — See Houses and Rents 
— Bombay Rents, Hotel and Lodging 
House Rates Control Act (1947), S. 5 
(iy), (6) {Apr) 590 B 
—S, 10 — Ses Bombay Paragana & 
Kulkarni Watans {Abolition} Act (1950), 
Ss. 4 (Nov) 1759 B 
Bombay. Judicial Service Recruitment ` 
Rules (1956), R. 4 (2) (iv) ~ Continuation ° 
of Judicial Officer belonging -to Junior 


` Reversed 


16 


Bombay Judicial Service 
Rules (contd.) 

Branch, Class II, in service after period 

of probation — Officer cannot be deem- 

ed to be automatically confirmed, Spl. 

Civil Appln. No. 138 of 1972, D/- 4-3- 

1976 (Bom), Reversed (Jan) 42 A 


Bombay Land Revenue Code (5 of 1879), 
S. 40 — See Tenancy Laws — Bombay 
Merged Territories and Areas (Jagirs 
Abolition) Act (1954), S. 3 


Recruitment 


(Jany 59 

Bombay Merged Territories and Areas 

- (Jagirs Abolition) Act (39 of 1954) 
See under Tenancy Laws 


Bombay Paragana and Kulkarni Watans 
(Abolition) Act (60 of 1950) 
See under Tenancy Laws 


Bombay Personal Inams Abolition Act 
(42 of 1953) 
See under Tenancy Laws 


Bombay Rent Hotel and Lodging House 
Rates Control Acts (57 of 1947) 
See under Houses and Rents 


Bombay Re-organisation Act (il of 
1960), S. 29 (1) — See Constitution of 
India Art, 222 (1) (Dec) 2078 


Bombay Talugqdari Tenure Abolition Act 
(62 of 1949) 
See under Tenancy Laws 


Cantonments (Extension of Rent 
trol Laws) Act (46 of 1957) 
See under Houses and Rents 


Central Civil Services (Classification, 
Control and Appeal) Rules (1965), R. 2 
(a) — See Ibid, R. 56 (j) (Apr) 557 


——R, 56 (j) r/w R. 2 (a) — Competent 
authority — Government servant ap- 
pointed by Comptroller and Auditor 
General and his compulsory retirement 


Con- 


order issued by Director of Commer- 
cial Audit — Compulsory retirement is 
illegal (Apr) 557 


Central Civil Services (Temporary Ser- 
vice} Rules (1965), R. 3 —Employees of 
Beas Project putting more than ł years 
service — Cannot still be declared as 
quasi-permanent employees in absence 
of suitability certificate by appointing 
authority (Jan) 115 B 


——R, 5 (1) — Terms and conditions 
of service must be construed reasonably 
— Too technical a view can defeat 
essential spirit and intent behind con- 
ditions — Judgment in Civil Writ Petn. 
No. 1956 of 1979, D/- 1127-1979 (Pat), 
(Sep) 1457 
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Central Engineering Pool Group “A” 
of the Ministry of Shipping and Trans- 
port (Roads Wing) Rules (1976), 
R. 1 — See Constitution of India, Arti- 
cle 14 (Dec) 2086 


Central Engineering Service (Roads) 
Group “A” of the Ministry of Shipping 


and Transport (Roads Wing) Rules 
(1976), R. 1 — See Constitution of 
India, Art, 14 (Dec) 2086 


Central Engineering Service (Roads) of 
the Ministry of Transport and Com- 
munications Department of Transport 
(Roads Wing), Class I, Recruitment 
Rules (1958), R. 3 — See Constitution 
of India, Art. 14 (Dec) 2086 
——-R, 19 — See Constitution of India, 
Art. 14 (Dec) 2086 


Central Excises and Salt Act (1 of 1944), 
Sch. I, Item 22 — See Sales Tax 
Rajasthan Sales Tax Act (1954), Sch. 
Item 18 (Oct) 1552 A 


——Sch. I, Item 22 — Includes indus- 
trial fabrics as well 


(Oct) 1552 C 


Central Health Service Rules (1963), 
R. 5 — See Constitution of India, Art, 


U6 (Aug) 1255 A 
—R, 8 (3) — See Constitution of 
India, Art. 16 (Aug) 1255 A 
Central Provinces and Berar Munici- 


palities Act (2 of 1922) 
See under Municipalities 


Central Sales Tax Act (74 of 1956) 
See under Sales Tax 


Central Sales Tax (Amendment) 
(28 of 1969) 
See under Sales Tax 


Cinematograph Act (37 of 1952), S, 5-A 
— See 
(1) Penal Code (1860), S. 79 
{Apr) 605 
(2) Penal Code (1860), S. 292 
(Feb) 258 B 
——S, 6 — See Penal Code (1860), Sec- 
tion 292 (Feb) 258 B 
Civil Procedure Code (5 of 1908), Sec- 
tion 2 {11) — See Ibid, O. 22, R. 1 
(May) 707G 
——S. 9 — Wrongful dismissal from 
service — Prayer for reinstatement and 
in the alternative for compensation — 


Act 


Maintainability of suit. 1970 Lab IC 
115 (Bom), Reversed (Jan) 16 
——S. 11. — See also. 
-. (1) Ibid. O. 2, R. 2 - . 

s ; ; (Feb) 161 A 


To 
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Civil P. C. sone 
2) J. & K Land Aaa Act 
(1990 Smvt.j, S. 52 (Sep) 14E B 
——S, 11 — Matter heerd and finaly 
decided: — Question of law relating to 
jurisdiction of Court — =rroneous deci- 
sion — Decision does not operate as 
res judicata (Aug) 1201 B 
-~—S, 11 and O, 9, R. € — Suit by 
tenant dismissed for default. — Appli- 
cation for setting aside decree rejec ed 
+- Warrant of possession issued — 
Subsequent application under S. 25 of 
Delhi Rent Control Act for recallng 
warrant barred by res judicata, 1269 
Rent CJ 657 (Delhi), Reversed 
(Oct) 1652 A 
w—§, 47, O. 20, R. 12 — Administra- 
tion of Evacuee Property Act (1920), 
S. 48 — Decree for mesne profits — 
Payment of court fees made conditon 
precedent (Dec) 2580 
oS, 51 read with O, 21, R. 37 = 
Arrest and detention in civil prison — 
Judgment-debtor subsequent to zhe 
date of decree having no means to pay 
e- Absence of mala fides and dishonesty 
~- Arrest and detention is violative of 
Art, 11 of International Covenant on 
Civil and Political Rights and Art. 21 
of Constitution of India. C. R. P., No 
1741 of 1979-A, Dj- 9-7-1979 (Ker) 
Reversed (Mary 47C A 
-—S. 96 — Suit for partition — 
Question whether particular property 
was joint family property — Well 
considered finding of tr.al court, held, 
wrongly reversed by the High Court, 
AIR 1969 Mad 329, parcly Reversed. 
(Dec} 2356 
-—Ss. 100 and 101 — Second appeal 
~- Concurrent finding of fact — Inter- 
ference by High Court — Principle 


(Nov) 175¢ A 
~S, 101 =~ See Constitution of 
India, Art. 136 (Apr) 493 


+——S, 115 — See also Code of Cvil 
Procerure (Uttar Pradesh Amendment) 
Act (1978), S. 3 (Oct) 1575 
w—§, 115° (as amended in U. P. in 
4978) — Revisional Order of Dist-ict 
Court under Sec. 115 ~— Revision 
against order under Sec. 115 in High 
Court, not maintainable 

(Jun) 89% A 
~—S, 115 fas amended in U. P, m 
¥978) — Revisional Order of District 
Courts under Sec. 25 Provincial Small 
Cause Courts Act —— Order not open 
to revision under Sec. . 115.. AIR 1372 
All 242, Overruled: (Jun) 892 C 


Civil P. C, (contd.) 
-—S. 115 — Petition under Sec, 115 
cannot be converted into one under 
Article 227 of the Constitution 

(Juny 892 D 
=—6S. 116 — See Constitution of India, 
Art, 137 (Dec) 2041 
>—S. 144, Explanation (added in 1976) 
=- Restitution — Decree varied or re- 
versed in appeal by High Court — 
Only court of first instance is compe- 
tent to order restitution — Appeal to 
Supreme Court — Reversal decree of 
High Court affirmed — Restitution can- 
not be granted by Supreme Court 

(Oct) 1528 B 
——S, 151 = See Constitution of India, 
Art. 136 (Aug) 1334 B 
——S, 357 — See Constitution of 
India, Art. 133 (Mar) 452 B 
—O, 2, R. 2 0.6 R 17; S 11 — 
Delhi Rent Control Act (1958), Ss, 14-A 
(i), 14 (1y (ey and (§ — Landlady bas- 
ing her suit claims on three distinct 
causes of action i.e. under Ss. 14-A (1) 
and 14 (1) (e) and (f) — Test to deter- 
mine applicability of O, 2, R. 2, C. P.C 
pointed (Feb) 161 A 
-—O, 6, R. 2 — See Houses and Rents 
=~ Delhi Rent Control Act (59 of 1958), 
S, 21 (Feb) 193 A 
-—O, 6, R 7 — Plaintiff claiming 
house on basis of patta — Plaintiff un- 
able to prove that patta was issued in 
his name — Held, plaintiff could be 
allowed to prove that though considera- 
tion was not paid by him he alone was 
entitled to suit house 

(May) 727 A 


——O. 6 R.8 — See Constitution of 
India, Art, 133 (Jui) 1109 
-——O, 6, R, 17 — See also Ibid, O. 2, 
R. 2 (Feby 161 A 
——O, 7, R. 1 — See 
(1) Court-fees and Suits Valuation — 
Tamil Nadu Court-fees and Suits 
Valuation Act (1955), S., 21 
(May} 691 A 
(2) Coust-fees and Suits Valuation — 
Tamil Nadu Court-fees and Suits 
Valuation Act (1955), S. 37, (1) and 
(2) (May) 691 B 
=-—O. 7, R. 6 — See Limitation Act 
(2908), Sch. 1, Art. 10 
(Sep) 1436 
=——O. 8, R. 2 — See 
i) Constitution of India, Art. 133 
(Jul) 1109 
(2) Representation of the People Act 
1951), S. 87 - (Sep) 1347 A 
=—O. 9, R. 9 — See : : 


G) Ibid, S, 11 (Oct) 1655 A 
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——O, 12, R. 5 — Ses Ibid, O, 19, 
R. 3 : {Aug] 1255 B 
»—O, 19, R 3, O, 12 R 5 — Af- 
davits by Government =— Admissions 


in — Evidentiary value 
fAug) 1255 B 
=O, 20, R, 12 == Sea Ibid, S, 47 


(Dec) 2080 
oO, 21, R, 2 = Sea Ibid, Q. 21, 
Rule 16 (Jan) 159 
o——O, 21, Rr, 16, 2— Assignment of 


decree — Satisfaction of decree by de~ 
vree-holder and judgment-debtor in 
spite of notice of assignment — No bar 
to execution of decree by assignee —« 
Decision of All HC Reversed. {1897} 
ILR 20 Mad 157 and AIR 1945 Oudh 
225 and AIR 1960 Andh Pra 305, Over- 


ruled (Jan{ 159 
w—O, 21, R, 37 =- Sea Ibid, S. 51 
(Mar) 470 A 
»—OQO, 21, R. 66 == Sea Constitution of 
India, Art, 299 (May) 680 B 
~-—O, 21, R. 91 = Sea Constitution of 
india, Art, 133 (Dec) 2139 
»—O. 21, R. 92 «= Sea Constitution of 
India, Art, 133 (Dec) 2137 
»——O, 22, Rule t and Section 2 (11}. 


»— Suit for possession of Math property 
instituted by Mahant on behalf of Math 
m- Pending decision of Appeal Mahant 
died and succeeded by another Mahant 
— Suit does not abate, AIR 1950 Paš 
184, Overruled (May) 707 G 
——O,. 22, Rr. 4, 10 — Death of one of 
the respondents Manager of J, H, F. 
pending appeal — Application to bring 
succeeding manager made under O, 22, 


~ R. 10 instead of R. 4, after expiry of 


imitation — Technical objection agains? 
resort to O. 22, R., 10 not allowed in 
Supreme Court appeal 


{Jani 64 A 
——O, 22, R. 10 — See Ibid, O. 22, 
Rule 4 (Jan) 64 A 


——O, 23, R. 3 — Sea Constitution of 


India, Art, 133 (Dec) 2137 
—O. 29, R, 2, Cl. (by) — Suit agains® 
a company — Mode of service of sum- 
mons — Mere handing over of sum- 
mons to an employee not authorised to 
accept summons does not amount to 
valid service on company, AIR 1978 
Madh Pra 157, Reversed 
(Jul) 1163 
we—QO, 39, R. 2-A — Injunction — Dis- 
obedience of courts order by Govt, 
— Contempt. Civil Revn. No. 112 of 
1976, D/- 20-1-1979 (Raj), Reversed 
i (Apr) 600 
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Civil P. C. (contd) 
——O, 41, R. 23 — See also Courtfeez 
Act (1870), S, 13 (Apr) 591 
——O, 41, R, 23 — Trial Court’s deci- 
sion on one issue reversed in appeal ~ 
Disposal of appeal on merits — Possi- 
bility of denial of opportunity to 
adduce evidence on other issues =m 
Proper course is to order remand 

{Feb} 192 
~—O, 41, R, 27 — Reception of addi- 
zional evidence — Application for, filed 
before High Court many years after 
zuit had been filed — High Court held 
rightly refused the same 

{Mar} 446 B 

~—O. 47, R, 1 — See Constitution of 
India, Art, 139 (May) 674 
Civil Procedure Code (Uttar Pradesli 
Amendment) Act (31 of 1978), S, 3 — 
Revision — Powers of High Court and 
District Courts — Scope of 

(Oct) 1575 


Civil Servant — Confirmation — See 
Bombay Judicial Service Recruitment 
Rules (1956), R, 4 (2) (iv) 

Civil Servant —-Temporary Servant — 
Termination — See Constitution of 
India, Art, 311 


Compulsory retirement-- Seg 

(1) Constitution of India, Art, 311 

(2) Fundamental Rules, R. 56 (aj 
Civil Service Regulations, Aris, 189, 
420, 458, 352 and 353 — Loss of Jien 
under Art. 189 and forfeiture of ser- 
vice under Art, 420 — Has no relevancy 
to grant or withholding of pension 
under Arts, 352 and 353, L P, A, No, 
153 of 1969, D/~ 10-4-1959 {Punj & 
Har), Reversed {Apr} 554 


-—Art, 352 =- Sea Ibid, Art, 189 


{Apr). 554 
we—Art, 353 ~e See Ibid, Art. 189 
{Apr} 554 
~—Art, 420 — See Ibid, Art, 189 
(Apry 554 
w~~—Art, 458 — See Ibid, Art, 189 
{Aprj) 554 
«——Regn, 465 — See Constitution of 
India Art, 136 (Feb) 269 
-—Regn, 465-A e See Constitution 
of India, Art, 136 (Feb) 269 


Civil Services — Civil Servant — Pro- 
bationer — Termination — See Consti- 
fution of India, Art, 311 


Coal Mines (Nationalisation) Act (26 of 
(1973), S. 2 (b) — “Coal Mine’ — See 
also Coal Mines {Nationalization} 
Amendment Act (1976), S, 3 (3) 
(Aug) 1308 
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Coal Mines (Nationalisation) Act (contd.) 
-—Ss, 2 (b), 3 (3) (a), 20 (2) — “Ccal 
mine” — Definition does not apply to 
composite mine containing alterncté 
seams of Coal and fire-clay — However 
provisions of Ss, 3 (3) (a) and 30 :2) 
apply to leases of composite mines 
(Nov) 1682 C 
=—S, 3 (3) (a) — See Ibid, S. 2 (bJ 
(Nov) 1682 C 
~—S, 30 (2) — See Ibid, S. 2 (b) 
(Nov) 1682 C. 


Coal Mines (Nationalisation} Amend- 
ment Act (67 of 1976), Pre. Ss. 3 GB) 
4 and 5 — Act cannot be said to be 
violative of Art, 14 on ground that it 
discriminates against workman in 
mines operated by agencies other than 
those contemplated by S. 3 (3) 

(Dec) 2€31 
»-—S, 3 (3) — See also Ibid, Pre. 

(Dec) 2(31 
mS, 3 (3) — Interpretation of 
‘Coal mine’ includes coking coal mine 
»- S. 3 (3) Clamps down the ban on 
extraction of coking coal also 


(Aug) 1208 
-—S, 3 (3) (b) — See Constitution 
of India, Art, 14 (Nov) 1682 D 


——S, 4 — See Ibid, Pre, (Dec) 2031 

~S, 5 — See Ibid, Prs. (Dec) 2631 

Coffee Act (7 of 1942), S, 5 — See 

Sales Tax — Central Sales Tax act 

(1956), S. 5 (3) - (Sep) 1268 

~—S, 20 — See Sales Tax — Central 
Sales Tax Act (1956), S.5 (2) 

(Sep) 146€ F 

m—S, 21 — See Sales Tax — Central 
Sales Tax Act (1956), S 5 (2) 

; (Sep) 1468 F 

-——S, 25 — See Sales Tax — Central 
Sales Tax Act (1956), S. 5 (3) 

(Sep) 1468 E 

»—S, 26 — See Sales Tax — Central 
Sales Tax Act (1956), S. 5 (3) 

, (Sep) 1468 F 

Cognizance of offence — See Cr, P. C. 

(1974), S. 190 


Coking Coal Mines [Nationalisation} 
Act (36 of 1972), S. 3 (œ) — ‘Coal Mine’ 
~ See Coal Mines  [Nationalisation} 
Amendment Act (1976), 5, 3 (3) 

(Aug) 1308 
=—Ss. 3 (n), 4 G@) — “Owner” — Mean- 
ing of — Includes “Raising Contrac- 
tor”, he being an occupier — He can- 
not escape consequences of vesting 
under Section 4 (1) (i) (Nov) 185€ A 
mS, 4 (1) — See Ibid, S. 3 ín} 

Mov} 1858 A 
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Coking Coal Mines (Nationalisation} 
Act (contd.) 
»—S. 22 (3) and (4) — Safety opera- 
tions carried out by raising contractor 
prior to nationalisation — Subsidy re- 
ceivable from Coal Board — Covered 
by 5. 22 (3) — C. W. No. 616 of 1976, 
D/- 20-12-1977 (Delhi), Reversed 
$ (Nov) 1858 B 
Companies Act (7 of 1913), S. 194 — 
See Ibid, S. 209-H (Apr) 575 B 
~—Ss. 209-H, 212, 244-B, 194 — Dis- 
solution of Company — Liquidator can~ 
not represent Company and execute re- 
gistered sale deed (Apr) 575 B 
-—S,: 212 — See Ibid, S. 209-H 
(Apr) 575 B 
——S. 244-B — See Ibid, S. 209-H 
(Apr) 575 B 
Companies Act (1 of 1956), S. 2 (24)— 
See Income-tax Act (1922), S. 10 (2) 


(xv) (Feb} 235 
-——S. 384 — See Income-tax Act 
(1922) S, 10 (2) (xv) (Feb) 235 
Company — Businesss Expenditure — 


See Income-tax Act (1922}, S, 10 (2) 


Compulsory Retirement See All 
India Services (Death-Cum-Retirement) 
Rules (1958), R, 1613 
~—See Central Civil Services (C, C. AJ 
Rules (1965) R, 56 (f 


Conditions of Service — Interpretation 
— See Central Civil Service (Tempo- 
rary Service} Rules (1965), R. 5 
Conduct of Elections Rules (1961), 
R. 63 (3) — Recount of ballot papers 
~ Order for When justified — Pleadings 
and proof (Feb) 206 A 
Confession — Retracted Confessions — 
See Evidence Act (1872), Ss. 24, 30 
Conservation of Foreign Exchange and 

Prevention of Smuggling Activities 

Act (52 of 1974) 

See under Public Safety, 
Constitution of India, Art, 12 -~ See 
also 

@j Ibid, Art, 14 (May) 738 B 

(2) Ibid, Art, 32 (2) (May) 738 A 
-———Art, 12 and Article 13 -- Applica- 
bility of, Part II, to personal Law of 
parties —— Sudras whether. incapable of 
becoming Sanyasis, AIR 1972 All 273, 
Reversed (May} 707 A 
—Art. 12 — U. P, State Warehousing 
Corporation — It is an “authority” 

(Jun) 840 A . 

--—Art, 13 — See also = Hindu Law 
= Religious Endowment (May) 707 B 


— 
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Constitution of India {contd.) 

~——Art. 13 — Unconstitutional Laws — 
Socio-economic _bio-data of challenged 
legislation — Must be produced by liti- 
gants explaining how, why and why not 


of each clause (Feb) 286 A 
~——Art. 14 — See also 
(1) Ibid, Art, 31 A (Dec) 2097 B 
(2) Ibid, Art, 32 (2) (May) 738 A 
(3) Ibid, Art. 226 (Dec) 2141 
{4) Ibid, Art, 309 (Mar) 379° 


(5) All India Services (Conditions of 
Service — Residuary Matters} 
Rules (1960), R. 3 (Sep) 1461 A 

6) A. P. Engineering Subordinate 
Service Rules, Note (2) 


(July 1185 
(7) Coal Mines (Nationalisation) 
Amendment Act. (19976), Pre. 

(Dec) 203% 
(8) Criminal P, C. (1974), S. 354 (3) 
(Jun) 898 € 

(9) Criminal P. C. (1974), S. 433 A 
(Dec) 2147 E 
(0) Debt Laws——- U.P. Public Moneys 
(Recovery of Dues) Act (25 of 


1965), S. 3 (Jun) 801 
(11) High Court Judges (Conditions of 
Service) Act (1954), Sec 14 
Proviso 2 (Oct) 1671 
(12) Land Acquisition Act (1894), 
S. 17 (Feb) 319 C 


(13) Municipalities — Gujarat Munici- 
palities Act (1964), S. 233 (1) 


(Jul) 1144 

{14) Penal Code (1860), S. 302 
(Jun) 898 B 
(15) Punjab Reorganisation Act (1966), 
S. 79 (Jan) 115 D 


(16) Tenancy Laws — Bihar Consolix 
dation of Holdings and Preven- 
tion of Fragmentation Act {1956}, 
S. 4 (c) (Dec) 2051 

(17) Tenancy Laws — Haryana Ceil- 
ing on Land Holdings Act (1972), 
S. 3 (f) (Dec) 2097 C 

(18) Tenancy Laws — Haryana Ceil- 
ing on Land Holdings Act (1972), 
S. 8 (Dec) 2097 E 

(19) Tenancy Laws — Haryana Ceil- 
ing on Land Holdings Act (19725, 
S. 9 (Dec) 2097 D 

(20) Tenancy Laws — Haryana Ceil- 
ing on Land Holdings Act (1972), 
S. 18 (7) (Dec) 2097 FH 

(21) Tenancy Laws — U. P. Imposi~ 
tion of Ceiling on Land Holdings 
Act (1961), Ss. 5 (6), 5 (3) 

(Nov) 1762 F 

(22) Tenancy Laws — U, P. Imposition 
of Ceiling on Land Holdings Act 
(1961),.S. 5 (6) (Nov) 1762 C, Ð 
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(23) Town Planning Act (Travancore 
Act 1108), S, 12 (Sep) 1438 A 
{24) Town Planning Act (Travancore 
Act 1108), S. 33 (Sep) 1438 B 
(25) Town Planning (Travancore 
Act 1108), S. 34 . (Sep) -1438 C 
——Art. 14 — Madras Hindu Religious 
and Charitable Endowments Act- (19 of 
1951), S. 76 (1) — Applicability of the 
Madras Act to one district only of 
Karnataka i.e. South Kanara does not 

offend Art. 14 of the Constitution 
(Jan) 1¢ 
~—Art, 14 — Promotion to the post of 
A.D. J. challenged on ground of viola~ 
tion of Art. 14 — Petitioner’s contene 
tion that he had unblemished career 
found to be incorréct — Petitioner and 
other Sub-Judges not being similarly 
Situate as being of equal merit, held, 
there was no question of discrimination 
(Jan) 104 B 
——Art. 14 — Delhi Rent Control Act 
(1958), S. 25B — S. 25B is not violative 
of Art. 14 of Constitution — Scope of 
Art. 14 explained (Feb) 161 B 


——Art. 14 — Kerala Buildings Tax 
Act (7 of 1975), Pre. — Choice of 1-4- 
1973 as the date of imposition of tax 
under the Act — Choice could not be 
assailed as discriminatory under Art, 14 
of Constitution (Feb) 271 B 
——Art. 14 — Kerala Buildings Tax 
Act (7 of 1975), Pre. — Method of de- 
termining capital value of a building on 
the basis of its annual value is not 
hypothetical and arbitrary — Act can- 
not be struck down as unconstitutional 

(Feb) 271 C€ 
Arts. 14, 246 and 265 and Sch. 7, 
List I, Entry 52 and Entry 97 and 
Sch. 7, List IJ, Entry 64 — U, P, Su- 
garcane (Purchase Tax) Act (9 of 1961), 








S. 3 — Validity (Feb) 286 D 
Arts, 14, 16 — Survey of India 
(Recruitment from Corps of Engineer 


Officers) Rules (1950), R. 5 — Validity 
— Not violative of Articles 14 and 16, 
W. P. 1269 of 1975, D/-5-9-1975 (Andh 
Pra), Reversed (Mar) 452 A 
——Art. 14 — U. P. Excise (Amend~ 
ment) (Re-enactment and Validation) 
Act (5 of 1976) Pre — Reasonableness 
of retrospective operation — Test 
(May) 614 G 
——Arts, 14 and 12 — Delhi Develop- 
ment Act (61 of 1957), Ss. 3, 3 (3) (b), 
57, 58 and 59 — Delhi Development 
Authority (Management and Disposal of 
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Housing Estates) Regulations (1968), 
Regulations 2 (13), 59 — Delhi Devz- 
lopment Authority levyirg surcharge 
as component of disposal price of flets 
in certain area under certain scheme 
=- Levy whether discriminatory — Of- 
ering flats to Government for steff 
quarters at less price if discriminato-y 

(May) 738 B 
— Arts. 14, 19, 21, 137 and 145 æ) 
— Supreme Court Rules (1966), O. <0, 
Rr, 2 and 3 — Charges introduced by 
Amendment of 1978 — Not ultra vires 
the Constitution and cannot be chal- 





enged (Jun) 838 

Arts. 14, 15 — Admission to educa~ 
tional institution — Scope and applica- 
bility of Arts. 14 and 15 (Jun) 820 A 
— Arts. 14, 15 — Protective discri- 


mination promotional of equalisation — 


Plea — Proof — Burden of - 
(Jun) 820 B 
— Arts. 14, 15 — Admission to educa- 
tional institution — Quantum of reser- 
vation should not be excessive — Ins7i~- 
tution-wise reservation — Validity of 
(Jun) 820 C 


-——Arts. 14, 15 — Admission to educa- 
tional -institution — Admission to Dehi 


University for post-graduate degree 
course in Dermatology — Denial of — 
Propriety (Jun) 820 D 


—Arts, 14 and 32 — Admission to 


medical college — Classification for 
purpose of quota — Scheme — It is 
University-wise and not territory- 
wise (Jun) 88 


— Arts. 14 and 16 — M. S. M. Ral- 
way employees in Meēdđras State — 
Classification of Commercial Clerks and 
Assistant Station Masters/Station Mss- 
ters — No identity of class — Advan- 
tages created later on in favour of 
Commercial Clerks owing to peculmr 
developments Question of discri- 
mination does not arise (Jul) 959 
—Arts. 14, 265, 110 (2), 199 (Q), 
Seventh Sch., List f, Entry 96; List II, 
Entry 66 and List II; Entry 47 — 
Punjab Agricultural Procuce Markets 
Act (Punjab Act 23 of 1961), Sectians 
23, 3 (9), 27, 28, 26 and 6 (3) — Pun- 
jab Agricultural Procuce Markets 
(General) Rules (1962), Rules 29 and 24 
(1) — Tax and fee — Distinction —~ 
Burden of fees — Phrase ‘quid rro 
quo’ — Meaning of — AIR 1976 Punj 
and Har 1, Overruled; AIR 1977 Punj 
and Har 347 (FB), Reversed — Raising 
of rate of market fee from Rs, 2/- to 

af- per hundred rupees held rot 
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justified. AIR 1977 Punj and Har 347 
(FB), Reversed Future raising of 
market fees beyond Rs. 2 — Duty of 
preparing proper budgets, estimates and 
balance sheets pointed out 

(Jul) 1008 B 


——Ar, 14 — Rule of law — Duty of 
the State to prevent brutality by police 
methodology (July 1087 
-——Arts. 14 and 15 — Admission to 
post graduate course in Medicine 
Reservation only of 2% of seats for 
candidates from universities outside the 
State — It is ultra vires Arts. 14 and 
15 (Aug) 1230 A 
——Arts. 14, 16 — Government ser- 
vants — Posts of deputy Superinten- 
dents of police Determination of 
seniority on basis of continuous officia- 
tion — Valid. 1978 BBCJ (HC) 463, 
Reversed (Aug) 1246 
——Arts, 14, 16 — Equality of opportu- 
nity — Every departure from a rule 
which departure gives certain advan- 
tages to one group of civil servants as 
against another does not necessarily 
involve an encroachment of funda- 
mental rights guaranteed by Articles 14 
and 16 (Aug) 1275 C 
——Art, 14 — Tests for application of 
the article —- Special Courts Act (1979), 


— 


Pre, — Validity — Does not contravene 
Art, 14 (Sep) 1382 G 
——Art, 14 — Special Courts Act 


(1979), Pre.—Validity — Whether invalid 
on ground that expression ‘High Public 
or Politica] Offices’ has not been de- 
fined (Sep) 1382 H 
-——Art. 14 — Special Courts Act {1979), 
Pre. — Not void on ground of some 
persons getting special benefit on ac- 
count of some fortuitous circumstances 

(Sep) 1382 L 
——Art, 14 — Special Courts Act 
(1979), S. 5 — Validity — Not void on 
ground of vice of excessive delegation 
of powers (Sep) 1382 M 
——Art. 14 — Whether Special Courts 
Act (1979) is void on ground that it pro- 
vides harsher prrocedure (Sep) 1382 T 
Arts. 14, 19, 21 — Validity of Pun- 
jab Police Rules (1934), Rr. 26.21-A, 
26.22 ——- Handcuffing of prisoners 
Principle for classification (Oct) 1535 
Arts, 14, 19, 21, 32,226 — Rights of 





— 





prisoners and remedies for denial of 
these rights _ (Oct) 1579 E 
Arts. 14, 19, 31, 31-A — Coal Mines 





(Nationalisation) Amendment Act (67 
of 1976) — Validity — Does not vio- 
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late provisions of Arts. 14,19 and 31 of 
the Constitution — S, 3 (3) (b) of the 
Act brings about mere extinguishment 
within Art, 31-A (1) (e) and not ac- 
quisition (Nov) 1682 D 
-——Art, 14 — U, P. Sugar Under- 
takings (Acquisition) Act (23 of 1971), 
S. 3 — Act whether violative of Arti- 
cle 14 of Constitution by singling out 
certain scheduled undertaking for 
drastic treatment of take-over by way 
of acquisition (Dec) 1955 D 
»—Art, 14 — J, and K. G. Os. D/- 
9-7-1973; 21-4-1976 and 3-4-1978 — 
Admission to M. B. B.S. course for 1979- 
80 — Selection of candidate for correct- 
ing regional imbalance is invalid 
(Dec) 1975 A 
»—Art, 14 — J. and K. G, O., D/- 9-7- 
1973, Appendix III — Admission to 
M. B. B. S. course for 1979-80 — Selec- 
tion on basis of “social castes” is not 
open to challenge as classification on 
that basis is with reference to occupa- 
tion (Dec) 1975 B 
—Art. 14 — J. and K. G. Os., D/- 9- 
7-1973; 21-4-1976 and 3-4-1978 — Ad- 
mission to M. B. B.S, course for 1979- 
80 — Classification on basis of areas 
adjoining actual line of control and 
bad pockets is not violative of Art, 14 
(Dec} 1975 C 
~—Art, 14 J. and K. G. O., D/- 3-4- 
1978 — Admission to M. B. B.S. course 
for 1979-80 Reserving 50 marks out of 
150 for interview is arbitrary in view 
of requirement to determine candi- 
date’s suitability on five factors men- 
tioned in the G. O. (Dec) 1975 D 
-——Arts, 14, 19 (1) fg) — Grant of 
Largess —' Discretion of Government 
not unlimited ~— Government action 
must satisfy test of reasonableness 
and public interest (Dec) 1992 
-—Arts. 14, 16 — Appointment and 
promotions — Government servants — 
Direct recruitment by interview on the 
result of competitive examination =e 
Classifications — Constitutionality 
(Dec) 2086 
--—-Arts. 14, 39-A, Sch VII, List TT 
Entry 3 — Court-fees — Scales of levy 
(Dec) 2125 A 
Art. 15 =- See Ibid, Art.14 
(Jun) 820, (Aug) 1230 A 
-—Art. 16 — See also 


(1) Ibid, Art. 14 (Mar) 452 A 


(Jul) 959, (Aug) 1246, 1275, 
(Dec) 2086 
(2) Ibid, Art, 233 (Sep) 1426 A 


Constitution of India (contd.) 
(3) Ibid, Art. 309 (Marj 379 
(4) All India Services (Conditions of 
Service — Residuary Matters} 

Rules (1960), R. 3 

(Sep) 1447B, 1461 A 
(5) ne Reorganisation Act (1966), 
S. (Jan) 115 D 
—Art. 6 — Promotion challenged on 
ground of supersession — Maintain- 


ability (Jany 104 A 
=—Arts, 16, 32 and 311 — Fixation of 
seniority after absorption of staff 


from princely State in the service of 
Union Government on basis of length 
of service after confirmation — No in- 
terference on ground of violation of 

16 (Mar) 444 
-—Art, 16 — Promotions — Centra! 
Government Health Service — Ophthal- 
mology Speciality — Promotion to a 


post in Supertime Grade I — Claim 

to promotion with retrospective effect 

— Not allowed (Aug) 1255 A 
——Art. 19 — See also 

(1) Ibid, Art, 14 (Jun) 808 

(Oct) 1535, 1579 B 

(Nov) 1682 D 

(2) Ibid, Art, 31-A (Decy 2097 B 


(3) Criminal P., C. (1974), S. 354 (3) 


(Jun) 898 C 
{4 Imports and Exports (Control) 
Act (1947), S. 3 (Jul) 1149 A 
(5) Land Acquisition Act (1894), 
S. 17 (Feb) 319 C 
(6) Municipalities — Gujarat Munici- 
palities Act (1964), S. 233 (1) 

(Jul) 1144 

(7) Penal Code (1860), S. 302 
(Jun) 898 A 

(8) Prisons Act (1894}, S. 40 
(Oct) 1579L 


{9) Prisoners Act (1900), S. 15 
(Oct) 1579 H 
(10) Tenancy Laws — U. P. Imposi- 
tion of Ceiling on Land Holdings 
Act (1961), S. 1 (Nov) 1762 B 
Q1) Tenancy Laws — U. P, Imposi- 
tion of Ceiling on Land Holdings 

Act {1961}, S. 5 (6) 

(Nov) 1762 C 
{12} U. P. Krishi Utpadan Mandi 
Adhiniyam (1964), S. 17 (ii) (b) 
(Jul) 1124 G 
-——Arts. 19, 21 — Practice of keeping 
onder-trials with convicts in jails == 
Offends the test of reasonableness in 

Art. 19 and fairness in Art, 21 
(Oct? 1579 C 
——Arts. 19, 32, 226 — Prison exces- 
ses — Rights of prisoner and duties of 
court (Oct), ¥5¥9 D 
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——Art, 19 (1) ig) — See also Ibi, 
Art, 14 (Dec) 1992 
Art, 19 () (@) ~ J. P. Excise 
Manual Para, 680 Rule 17 — Levy 22 
Rs. 1,10 per bulk gallon of denatured 
spirit as vend fee — Price fixed fer 
athyl alcohol is ex-distillery price 
No impediment for addition of R. 1.20 
as vend fee (May) 614 F 
~—Art, 20 — See Representation 2% 
She People Act £1951), S, 94 

(Sep) 1362 B 
»—Art, 20 (1) — See Criminal P. Z 
11974), S, 433-A (Dec) 2147 C 


=—Art, 20 (3) — See Criminal P, = 





— 


£1974), S, 93 (1) {e) (Feb) 185 A 
no—Art, 21 — See also 
(1) Ibid, Art, 14 
(Jun) 848 


{Oct) 1535, 1579 E 
{2) Ibid, Art, 19 
(Oct) 1579 C 


(3) Ibid, Art, 136 (Jun) 838 
(4) Civil P, C. (1908), S. 51 


; (Mar) 470 A 
©) Criminal P, C. (974) S. 167 @) 
(Jun) 3-7 

(6) Criminal P. C, (1974), Secticn 
354 (3) (Jun) 898 C 
(7) Criminal P, C, (1974), S. 438 


(Oct) 1632 B 

(8) Penal Code (1860, S. 302 
(Jun) 898 B 
(9) Tenancy Laws — U. P. Impos- 
tion of Ceiling on and Holdings 
Act (1961), S. 1 (Nov) 1762 B 
--—Art, 21 Special Courts Act 
#1979) — Validity -—- Doas not violae 
Art. 21 (Sep) 1382 U 
~—-Art, 21 — Prison vices — Prisoner 
is entitled to invoke Art. 21 for pro- 

ction of his rights 


Hear 


(Oct) 1579 B 
22 — See Ibid, Art, 226 
(Jun) 849 A 
=„—Art, 22 (5) — See also 
#1) Public Safety — Censervation 2% 
Foreign Exchange and Preven- 
tion of Smuggling Activities At 
(1974), S. 3 (1) 
{ May) 765; (Nov) 1744 A 
327 Public Safety Conservatien. 
_of Foreign Exchange and Pra- 
vention of Smuggling Activities 
Act (1974), Section 11 (1) 
(Sep) 13351 
-——Art. 22 (5) — Right to make a 
presentation. Conservation f 


~——Art, 
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Foreign Exchange and Prevention of 
Smuggling Activities Act {1974}, Sec- 
tion 3 (1) — Detention under — Un- 
reasonable delay in deciding represen- 
tation filed by detenu — That by itself 
is sufficient to render detention void 
{Jun) 798 
-——Art, 22 (5) — Preventive detention 
— Right to make representation — Ex- 
peditious disposal at every stage is 
essential Jun) 849 B 
-——Art, 22 (5) — Preventive detention 
=— Unexplained delay of 20 days in 
considering the representation filed by 
detenu — Held, continued detention 
was violative of Article 22 (5) and 
therefore detenu was entitled to be 
released forthwith (Jul) 945 
o—Art, 22 (5). — Preventive detention 
— Inordinate and unexplained delay in 
considering representation filed by de- 
tenu — Detenu ordered to be released 
forthwith (Jul) 1123 
—Art, 22 (5) Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (52 of 1974), 
Section 3 (3) — Supplying of grounds 
of detention — Includes documents re- 
tied upon in such grounds —- Un- 
reasonable delay in supply of — De- 
tention illegal (Dec) 1983 B 
— Art, 22 (5) — Consideration of re- 
presentation made by detenu — Delay 
in — Effect (Dec) 1983 C 
Art, 22 (5) Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act (1974), Section 
3 — Grounds of detention in English, 
not understandable by detenu ~~ Art, 
22 (5) if violated {Dee) 2129 
——Art, 22 (5) — Detention under 
Section 3 of Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act, 1974 — Rights of de» 
tenu (Dec) 2130 
-——Art, 22 (5) — Rights of detenu 
and responsibility of detaining autho- 
rities r (Dec) 2133 
—Art, 24 — Andhra Pradesh Land 
Reforms (Ceiling on Agricultura] Hold- . 
ings) Act (1 of 1973) is not ultra vires 
on ground of possibility of certain 
areas being notified to be urban agglo~ 
merations under the Urban Land (Cei- 
ling and Regulation) Act, 1976 | 
(Oct) 1568 A 
——Art, 30 (1J — See A. P. Recognised 
Private Educational Institutions Con- 
trol Act (1975), S. 3 (1) and (2) 4 6, 
7, 15 (Jul) 1042 B, D,E,F,I 


— 





— 
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>~——Art. 30 (1) — Right of minorities 
to establish and administer educational 
institutions —- Scope and ambit of the 
right (Jul) 1042 A 
-—Art. 31 (2) — U. P. Sugar Under- 
takings {Acquisition} Act (23 of 1971), 
S. 7 and Schedule — Whether compen- 
sation proposed for acquisition of Sche- 
duled undertakings was violative of 


Article 81 (2) — Principles for de- 
termining compensation (Dec) 1955 C 
——Art. 31 — See 
(1) Ibid, Art. 14 (Nov) 1682 D 
(2) Ibid, Art, 31-A (Dec) 2097 B 


-—Art. 31-A — See also 

(1) Ibid, Art. 14 (Novj 1682 D 
(2) Tenancy Laws =— U, P. Imposi- 
tion of Ceiling on Land Holdings 
Act (1961), 5. 1 (Nov) 1762 B 
(3) Tenancy Laws — U, P. Imposi- 
tion of Ceiling on Land Holdings 

Act (1961), S, 5 (6) 
(Nov) 1762 E 
-——Art, 31-A — Haryana Ceiling on 
Land Holdings Act, 1972 with its 
amendments squarely falls within Art. 
31-A and is immune from attack on 
oe of violation of Arts, 14, 19 and 
(Dec) 2097 B 

are 32 — See also 


` (1) Ibid, Art. 14 {Jun) 838 
(2) Thid, Art, 16 (Mar) 444 
(3) Ibid, Art. 19 (Oct) 1579 D 
(4) Ibid, Art. 226 (Oct) 1524 
(5) Ibid, Art. 352 (1) 

(Nov) 1789 F, G 
(6) Jammu and Kashmir Public 
Safety Act (6 of 1978), S. 8 
(Apr) 494 B 
(7) Penal Code (1860), S. 53 
(Oct) 1579 I 
(8) Public Safety — Conservation of 


Foreign Exchange and Preven- 

tion of Smuggling Activities Act 

(1974), S. 3 @) (May) 765 
»—Art. 32 — Detention under Section 
3 (1) COFEPOSA Act, 1974 — De- 
tenu’s representation for revocation of 
order of detention properly . addressed 
not forwarded to Central Government 
for four months — No action taken 
thereon even after filing of petition 
under Art, 32 — Detention cannot be 
justified as being according to proce- 
dure (Jun) 789 B 
Arts. 32 and 226 -— Refund of 
illegal recovery of market fees to de- 
alers — Nature and extent of writ jur- 
isdiction — Power to pass equitable 
orders (Jul) 1037 
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»—Arts, 32, 226 — Prison vices — 
Dynamic role of Habeas Corpus writ 
(Oct) 1579 A 
~——Arts. 32, 226 — Technicalities and 
legal niceties are no impediment to 
the court entertaining even an informal 
communication as a- proceeding for 
habeas corpus if the basic facts are 
found (Oct) 1579 F 


-—Art. 32 — Delay — Petition filed 
about eleven years from the date on 
which promotions were claimed — 
Held, such inordinate delay could not 
be overlooked on ground that petitioner 
was making successive representations 
to Department (Dec) 1894 A 
»—Art. 32 — Application for writ of 
Habeas Corpus — Court not to follow 
strict rules of pleadings 

(Dec) 1983 A 
»—Arts. 32, 309 — Income-tax (Class I) 
Service (Regulation of Seniority) Rules 
(1973) — Validity — Whether decisions 
of Supreme Court in AIR 1967 SC 
1427, AIR 1972 SC 2627, AIR 1974 SC 
1618 and AIR 1977 SC 757 should be 


reviewed (Dec) 2056 
-——Arts. 32 (2), 14, 12 and 298 — 
Delhi Development Act (61 of 1957), 


Section 3 — Delhi Development Au- 
thority — Petition under Art, 32 against 
authority — Collecting surcharge as 
component of price in sale of flats con- 
structed under MIG Scheme — State 
or its agents entering into contractual 
field — Effect — If violation of Art. 14 


(May) 738 A 
=—Art, 37 — See Constitution of 
India (42nd Amendment) Act (1976), 
Section 4 : (Nov) 1789 B 
-~—Art. 38 — See Criminal P. C. 
(1974), Section 133 (Oct) 1622 


—Art. 39-A — See Ibid, Art. 14 

(Dee) 2125 A 
-—Art. 43-A — See Industrial Dis- 
putes Act (1947), Section 11-A 

(Dec} 1896 G 
-——Art, 51 (c) — International Coven- 
ant on Civil and Political Rights — 
Until the municipal law is changed to 
accommodate the Covenant, it is not 
binding on Municipal Courts 

(Mar} 470 B 
-—~—Art, 72 — See also Criminal P. C. 
(1974), Sec. 433-A (Dec) 2147 G 
——Arts. 72, 161 — Power of pardon 
— Must be exercised in keeping with 
fegislative intent expressed in Section 
433-A i (Dec) 2147 H 
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——Art. 110 Q) — See Ibid, Art, 14 

(Jul) 1008 B 
ae “433 — Point though raised in 
written statement no issue framed 
Point raised for first time before Sup- 
reme Court — Held that the point was 
not entertainable in view of the fact 
that there was no evid2nce on the. 
point - (Jan) 105 B 
———Art. 133 — Leave to file appeal ke- 
fore Supreme Court — Certificate y 
High Court found defective — No 
ground by itself to dismiss appeal when 


—— 


on merits, substantial question. of law 
is raised (Feb) 226 B 
-——Arts, 133, 141 — Ccsts — Appeal 
allowed —- Costs when not allowed 
(Mar) 452 B 


w—Art.' 133 — New plea — Question 
whether or not there was an agree- 
ment which fulfilled the requirements 
of Art, 299 — Cannot be allowed to be 
raised for the first time in Supreme 
Court (Jul) 1109 
——Arts, 133 and 226 — Writ petition 
dismissed as infructuous — Certificate 
under Art. 133 cannot ke granted 
‘ (Sep) 1461 C 
-——Art, 133 — Dismissal of a teacker 
based on the sole charge that he had 
gone on fast for few days — Dismissal 
_set aside and teacher ordered to be 
reinstated — Held, no substantial ques- 
tion of law ‘could be said to have 
arisen having regard tc charge for 
which dismissal had been imposed 
(Oct) 1&27 
——Arts, 133, 136 — Powers of appeal- 
late Court: — An appellate power 
interferes not when the order appealed 
against is not right but only when it 
is clearly wrong The difference is 
real, though fine (Dec) 1896 C 


~—Art.. 133 — Civil P. Z. (1908), O. 23 
R..3, O. 21, Rules 91, 92 —Settlement 
at the stage of appeal -Lefore Supreme 
Court — Failure to comply with terms 
of settlement would entail dismissal of 
appeal - . (Dec) :2137 
»—Art. 133 (1) — Appeal under 
New point — Point not argued befcre 
High Court. — Appellant cannot be 
allowed. to raise it before Supreme 
Court (Nov), 1759 A 
——Art. 133 (1) (ec) — Consolidation 
proceedings — Question of limitation 
decided by Revenue Court and endors-. 
ed: by single Judge of High Court by 
- 1980 (S. C.) Indexes 2 (2) & 3 (15: 


1980 Supreme Court ` -25 


Constitution of India (contd), . ` ` 
giving cogent. reasons — High Conrt 


held . should not have given certificate 


of fitness (Sep) 1345 
— Art, 13% — High Court setting 
aside order of acquittal passed by Ses- 
sions Judge and convicting accused 
under Section 302, L P. C — Supreme 
Court will not interfere if there is 
credible evidence to establish guilt of 


accused (Jul) 1166 
-——Art. 136 — See also 
(1) Ibid, Art. 133 (Dec) 1896 C 
(2) Ibid, Art. 226 (Nov). 1749 
(3) Criminal P, C. (1974), Sec. 300 
(Feb) 301 
(4) Evidence Act (1872), S. 3 
(Nov) 1750 
(5) Land Acquisition Act (1894), 
Section 23 (May) 633 


(6) Penal’Code (1860), S. 161 
(Nov) 1737 A 
(7) Penal Code (1860), S. 302 


(Jan) 83 
— Arts. 136, 141 — Appeal against 
acquittal— High Court’s order of ac- 


quittal based on decision of Supreme 
Court, which was subsequently over- 


ruled — Acquittal was clearly wrong. 
1977 Cri LJ 1341 (Bom), Reversed 
(Jan) 126 A 


— Art. 136 — Accused prosecuted in 
1971 and ultimately acquitted by High 
Court in 1976 — Acquittal set aside by 
Supreme Court and accused sentenced 
only to pay fine of Rs. 2,000. 1977 Cri 
LJ 1341 (Bom), Reversed (Jan) 126 B 


—Art. 136 — Appeal by special leave 
against acquittal under Section 7 read 
with Section 16, Prevention of Food 


Adulteration Act — Supreme Court 
refused to interfere in facts and cir- 
cumstances of case (Feb) 174 B 


——Art. 136 — Appeal against acquittal 
— High Court in appeal against con- 
viction not dealing with intrinsic merits 
of evidence of eye-witnesses — High 
Court’s order of acquittal set aside 
Judgment of Allahabad High Court, D/- 
10-10-1973, Reversed (Feb) 184 A 
—Art. 136 After examination 
under Section 313, Cr. P. ŒC. accused 
pleading guilty — Conviction on basis 
of evidence is vitiated as Magistrate’s 
approach is affected by admission of 





guilt, 1979 Cr LJ (Guj) 234, Revers- 
ed, (Feb) 264 

Art. 136 — .Temporary Judicial 
Officer — Order of compulsory retire- 


ment. sustained by High. Court in ap- 
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peal — Appeal by special leave == 
Supreme Court quased it on peculiar 
facts of case — ILR (1976) 2 All 295, 
Reversed (Feb) 269 
——Art, 136 — Finding of fact 
High Court setting aside acquisition as 
mala fide — Finding not based on 
perverse assessment or absence of evi- 
dence ete, — Supreme Court will not 
interfere. — Special Leave Petition dis- 
missed (Feb) 318 D 
-——Art. 136 — Appeal against decision 
of High Court in income-tax reference 
— Assessee should not be prejudiced on 
account of error of court — Decision of 
Assam High Court, Reversed 

(Mar) 372 
———Art, 136 — Findings of fact =~- 
Finding as to adoption — Interference 
by Supreme Court (Mar) 419A 
—-—Art, 136 — Findings of fact 
Interference (Mar) 439 A 
~——Art. 136 — Conviction under Sec= 
tions 120-B, 477-A and 409 — During 
pendency of appeal to Supreme Court 
appellant No.1 dying — Held that 
having regard to peculiar facts and cir- 
cumstances of the case the Court did 
not want to penalise heirs of Appellant 
for his sins (Mar) 489 E 


~—~-—-Art, 136 — Conviction under Sec- 
tions 120-B, 477-A and 409 Penal Code 
— Prayer for reduction of sentence on 
ground that appellants were very old 
and were not keeping good health — 
Prayer disallowed (Mar) 439 F 
~———Art, 136 — Appeal from Judgment 
of High Court in second appeal re-. 
manding the case — Judgment being 
vague, not liable to be maintained == 
Judgment of Madras High Court, D/- 
13-12-1969, Reversed (Apr) 493 
w—-Art, 136 — Three categories of 
workmen ie, chargemen, attendants 
and shift-incharge — Categories more 
or less similar — Recommendations of 
Committee in all cases except in case 
of shift-incharge No reasonable 
justification for differentiation in regard 
to these employees , 


at 


— 


{Apr} 511 
~——Art. 136 — Appeal by special leave 
— New point of law raised — Benefit 


of it not allowed in view of conduct of 
petitioner in not keeping the under- 
taking given to High Court 


(May) 635 B 
——Art. 136 — Appellant, a lecturer in 
Government College, dismissed from 


1980 Supreme Court 


Constitution of India (contd.) 

service on having found guilty of in= 
subordination Considering serious 
hardship and inequity that would result 


from dismissal, Court directed, after 
obtaining consent of the State, rem 
instatement with payment of half tha 


amount of salary from date of dis- 


missal (Jun) 846 
— Arts, 136, 21 — Appeal agains? 
acquittal — Leave sought by private — 


party —~ Maintainable only in very spe- 
cial circumstances — Scope of Arts, 
136 and 21 ` (Jun) 856 


——Art, 136 — Special leave petition 
— Interference by Supreme Court —: 
Concurrent findings of fact cannot be 
disturbed save on enormity of improba~ 
bility which is not found in the in- 
stant case — Hence petition dismissed 

(Aug) 1226 A 


~——Art, 136 — Appeal under — Cri- 
minal matter — Re-appreciation of evi< 
dence — Jurisdiction Supreme Court 
— Ambit of 

(Aug) 1252 A 
—Art, 136 — Special leave — Rape 
case — ‘Acquittal of someone of the 
accused persons — For that reason 
alone every one need not be acquitted - 
— Special leave to convict accused 
refused (Aug) 1252 C 


——Art, 136 —- Special leave appeal —~ 
Appreciation of evidence — Accused 
convicted and sentenced under Sec- 
tion 302 r/w Section 34, I. P, C. —, 
Participation of one accused in assault 
on deceased not adequately established 
— Supreme Court can interfere and 
set aside his conviction 
(Aug) 1269 
—Art, 136 — Discretionary power: 
under —~ Exercise of in criminal cases 

(Aug) 1315 


Art, 136 — Suit for specific pers 
formance of contract of sale of im- 
movable property decreed by High 
Court — Appeal by Special leave — 
Events and changes in law occurring 
during pendency of appeal — Can be 
taken into consideration and. decree can 
be moulded accordingly by Supreme 
Court ~ ‘ (Aug) 1334 B 
Art, 136 — New plea Plea — 
based on facts neither pleaded nor 

proved before tribunal and also not 
permitted to be raised in the High 
Court — Tenability of such plea, held, 
could not be decided in special leave 
appeal . (Sep) 1454 A 





— 
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-——Art. 136 — Special leave petition 
without going to High Court in first 
instance — Ordinarily such petitions 
are nob entertained by the Supreme 
cone 

(Oct) 1510 c 


cere) 136 — Question whether rayon 
tyre cord fabric falls within entry 22 
of the Schedule to Additional Dut-es 
of Excise (Goods of Special Importance) 
Act, 1957 is not one of fact 

(Oct) 1552 E 


Arts, 136 and 226 — Special leave 
appeal against order- passed by High 
Court in writ jurisdiction — Scope ror 
interference (Oct) 1€11 
——Art. 136 — Appeal against conv-c- 
tion under S. 2 of Rajasthan Preserva~ 
tion of Certain Animals Act — No 
ground for not agreeing with apprec.a- 
tion of evidence by courts below — 
Conviction confirmed, but sentence of 
imprisonment reduced 


(Oct) 1€57 . 


—Art, 136 — Special leave petition 
=- Revocation of _ (Nov) 1706 
———Art.. 136 — Accused, a boy of 15 
years — In absence of legislation lke 
Children Act in Bihar, Supreme Court 
while confirming his conviction ed 
sentence directed him. to be placed in 
open prison or a prison where young 
offenders could be kept apart frem 
adult offenders ‘ (Nov) 1716 B 


——~Art. 136 — Appeal by special leeve 
against. acquittal of accused under Sec- 
tion 395, I. P.C. — Interference by 
Supreme Court 


——Art, 136 — Criminal P. C. (195), 
Ss. 203 and 204 — Magistrate exceed- 
ing his jurisdiction under Section . £03 
in meticulously appreciating eviderce 
— It is only a case of irregularity and 
not illegality (Nov) 1780. C 


———~Art, 136 — Penal’ Code (45 of 
1860), S. 302 — Conviction. under bcth 
by Sessions Judge and High Court — 
No error of law in either of the jucg- 
ments — Held, Supreme Court will ro? 
interfere in appeal by. the special leeve 

s (Nov) 1871: {1} 
——~Art, 136 — Power ‘of Supreme 
Court — Cannot suo motu call recosds 
of lower court, Writ Appeals Nos. 358, 
859, 397 and 398 ‘of 1979, D/- 22-11-1979 
(Andh, Pra.) ‘Reversed: ` (Dec) 2037 


———Art, 136 = Appeals remanded sor 
fresh disposal 


(Nov) 1°43 © 


(Dec) 2646. 
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-——Art.. 136 — Appeal under — Find- 
ings as to bona fide requirement of 
building by landlord ` — Interference, 
if open _ (Dec) 2123 
——Art, 136 — Scope — Supreme 
Court competent to adopt procedure 
to achieve quick justice 


(Dec) 2125 B 
Art, 136 — Appellate powers of 
Supreme Court — Construction of com- 


promise decree (Dec) 2132 


w=—Art, 137 — See also Ibid, Art. 14 
: (Jun) 808 
w——Art, 137 — Power of Supreme 
Court to review its judgment — Ex- 
fent of — Error apparent on face of re- 
cord — What constitutes (May) 674 
-——Art, 137 — Review — Not a rou- 
tine procedure — Material. error mani- 
fest on the face of the earlier order 
resulting in miscarriage of. justice must 


be proved (Dec) 2041 
-—-Art, 141 — See also- 
(1) Ibid, Art. 133 (Mar) 452 B 
(2) Ibid, Art, 136 (Jan) 126 A 


(3) Ibid, Art. 143. (Sep) 1382 I 
~—Art, 141 — Judgments of Supreme 
Court — Decisional between litigants 
but are declaratory for nation, (Prece- 


dents) _ (Feb) 286 B 
——Art. 141 .— ~-Pronouncements: by 
Constitutional Benches of Supreme 


Court — Principle of Stare decisis — 

Limited exceptions indicated. ‘(Prece- 

dents) - (Feb) 286 C 

w~——-Art, 141 — Reconsideration of bind- 
ing precedent — When permissible 

(Nov) 1762 A 

=——Art, 141 — Decisions of Supreme 

Court — Conflict in — Later larger 

Constitution Bench Judgment impliedly 
overrules former to extent of conflict 

(Dec) 1955 B 

~—Arts, 143,141 —. Reference to Su- 
preme Court by President — Effect 

' (Sep) 1382 I 

——Art, 145 (ey ~ See Ibid, Art. 14 


(Jun) 808 

——Art; 161 — Sea 
(1) ‘Ibid, Art. 72 (Dec) 2147 
(2) Criminal P, C, (1974), Sec. 433-A 
(Dec) 2147 G 
wa Arts, 166, 226 i— Article 166- is 
only directory:-—- Confirmation of Gov- 
ernment servant -— Absence of formal 
order in terms'.of Art. 166: —-Govern- 
ment. servant concerned in writ- peti- 
tion could- show that he -had’ been ap- 
pointed on permanent: and substantive 
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——-Art. 173 cl. (a) — Representation 


of the People Act (1951), Sec. 36 (2) 
(a) — Requirement by cl. (a) of Arti- 
ele 173 for making and _ subscribing 
oath or affirmation at the time of pre- 
sentation of nomination paper was 
clearly mandatory (May) 701 C 


—-Art, 199 (2) — See Ibid, Art. 14 
(Jul) 1008 B 
—-—Art, 221. — See High Court Judges 
(Conditions of. Service) Act (1954), Sec- 
tion 14 Proviso 2 (Oct) 1671 B 


——Art, 222 (1) — Transfer — Mean- 
ing of — Order by President of India 
under S, 29 (1) of Bombay Reorganisa- 
tion Act (1960) — Whether transfer 
(Dec) 2075 
-——Art. 226 — See also 
(1) Ibid, Art. 14 
(2) Ibid, Art. 19 
(3) Ibid, Art, 32 


(Oct) 1579 E 
(Oct) 1579 D 
(Jul) 1037, 
(Oct) 1579 A, F 


(4) Ibid, Art. 133 (Sep) 1461 C 
(5) Ibid, Art. 136 (Oct) 1611 
(6) Ibid, Art, 166 (Mar) 383 
(7) Ibid, Art. 352 (1) (Nov) 1789 F 
(8) Ibid, Art. 352 (2) (Nov) 1789 G 


(9) Advocates Act (1961), S. 3 (4) 

(Oct) 1612 A 
All India Services (Conditions of 
Residuary Matters) Rules 
(1960), R. 3 

(Sep) 1447 B, 1461 B 

Civil P. C. (1908), O. 37, R. 2 
(3) (Apr) 600 
L.-T, Act (1961), S. 
(ii) (May) 656 
Industrial Disputes Act - (1947), 
S. 33 (2) (Dec) 2124 
Land Acquisition Act (1894), S. 4 

(Feb) 319 A 
Penal Code (1860), S. 53 

(Oct) 1519 I 
Police Act (1861), S. 3 

(Mar) 326 B 
Tenancy Laws — Punjab Ten- 
ancy Act (1887) S. 82 


(Oct) 1661 B 


Town Planning (Travancore Act 
1108), S. 34 (Sep) 1438 C 
(19) U. P. Town Area Act (1914), 

Ss. 3 (Jun) 882 A 
——Art, 226 — Petition challenging 
validity of election — Absence of satis~ 
factory explanation for delay in filing 
petition — Petition, held, was liable to 





be dismissed (Jan) 112 
Art. 226 — Mala fide -— Test to 
determine — ‘Acquisition with ulterior 


motive to wreak private vengeance © of 


153 (1) (a): 
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politicians — Held, mala fide ` 
. (Feb) 319 B- 
——Art, 226 — Jurisdiction of High 
Court and ambit of — Interference 
with investigation of cognizable offence 
— Ordinarily, not open — Investigation, 
not complete — High Court cannot 
give direction to close case — W.J.G 
No. 12 of 1979, D/- 14-5-1979 (Pat), 
Reversed . (Mar) 326 D 
Art. 226 — Mala fides — Matter 
brought to High Court at the stage 
when investigation was to be taken up 
by independent agency — Conclusion 
reached by Superintendent of Railway 
Police and his subordinate _investi- 
gating officer, not acted upon — In- 
vestigation into mala fides of Superin< 
tendent, Railway Police, not called for 
— Adverse remarks against him ex- 
punged — W.J.C. No. 12 of 1979 D/- 
14-5-1979, (Pat),. Reversed (Mar) 326E 


——Art. 226 — Petitioner not taking 
the ground that Government was guilty . 
of delay in issuing second notification 
under S. 6 of Land Acquisition Act — 
Government is not required to explain 
delay. S.C.A. No. 271 of 1965, D/- 25-4- 
1969 (Guj.), Reversed (Mar) 367 C 
——Arts, 226 and 311 — Dismissal of 
employee of U,-P, Warehousing Cor- 
poration in total breach of rules of 





natural justice —- Illegal (Jun) 840 B 
——Art. 226 — Dismissal of employee 
found to be illegal — Direction for 


payment of full back-wages — Not pro~ 
per. Spl. Appeal No, 4 of 1967 D/- b- 8- 
1969 (All), Partly Reversed 

(Jun) 840 D 
——Arts. 226, 22 — Habeas Corpus — 
Procedure —_ Affidavits filed in Court 
— Should be precise -and clear 


(Jun) 849 A 
— Art. 226 — Recruitment to post of 
Deputy Municipal Commissioner, 
Bombay, through Public Service Com- 
mission — Recommendation of certain 
candidate by Commission — Writ peti- 
tion to challenge recommendation on 


ground of lack of necessary qualifica- 
tion in recommended candidate, is pre- 


mature. Decision of Bombay High 
Court Reversed (Jun) 881 
——Art. 226 — Vires of statute — 


Courts should examine only if ab 
solutely necessary — Export (Control) 
Fifteenth Amendment Order (1979) 
muy banning silver export — Validity 

(Jul) 1149 C 
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~——Arts, 226, 311 —. Al], India Services 
(Discipline and Appeal) Rules (196§), 
R. 9 — Disciplinary proceedings — 
Disciplinary authority arriving at ics 
own conclusion on material available <o 
it — Its finding and decision cannot tëe 
said to be tainted with sny illegality 
merely because it consulted vigilance 
commissioner and obtainec his views ™ 
the very same material (Jul) 1170 B 
room Art, 226 Writ Petition in- 
volving important question of law — 
Disposal in summary manner — Not 
proper — Speaking order should be 
passed on merits (Sep) 1355 


Arts. 226 and 32 — Assam Excise 
Rules (1945), R. 223 (2) Tende-s 
for settlement of Country Spirit shcp 
~- Financial capacity of tenderer — 
Finding of Tribunal — Cannot be in- 
terfered with (Oct) 1554 


——Art. 226 — Election held. on basis. 


of illegally prepared electoral roll — 
— Estoppel ‘against applying 
(Oct) 1612 B 


Art 226 — "Delay — Election case 
~~ Electoral roll, prepared on basis of 
rule which was void and ultra vires — 
Effect (Oct) 1612 C 


——Art, 226 — Alternative remedy — 
Election held on basis of void and ultra 
vires rule — Held, petition was main- 
tainable, remedy provided by R. 34 (3) 
of Bar Council of Delhi Election Rules, 
1968, was noremedy atall (Oct) 1612D 
~———Art, 226 — Alternative remedy — 
Election case — Merely because whoe 
election is challenged peiition wouid 
not be maintainable if alternative _re- 
medy is-available. AIR 1958 Pat 149 ard 
AIR 1965 Pat 459 and AIR 1977 Punj 
40 (FB), Overruled (Oct) 1612 E 


-——Art. 226 — Reasonable opportunity 
of hearing — Educational institution — 
Academic performance of student — 
Assessment by qualified znd competent 
academic authorities — Question of giw- 
ing opportunity of hearng does not 
arise — No interference by Court ex- 
cept when bias or mala fides is alleged 

(Oct) 1666 
— arts, 226, 136 — Habeas Corpus — 
Order by High Court to produce a gi-T 
aged 18/19 years before it.— Appeal 
against —-. Girl making statement before 
Supreme Court that’ respondent is 
threatening to kill her,— High Couct 


order to Prone her befcre it quashed. 


(Nov) 1729 


(1975), R 
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——Art. 226 — Application for eviction 
— Premises occupied by Small Scale 
Industries Services Institute — Director, 
Deputy Director of Institute and Secre- 
tary: Government of India impleaded as 
parties — High Court setting aside evic- 
tion order in writ petition on ground 
that Union of India was not impleaded 
— Order is illegal (Nov) 1888 


——Arts. 226, 227 — Arbitrator under 
S. 10-A of Industrial Disputes Act — 


Whether amenable to jurisdiction of 
High Court (Dec) 1896 A 
—~Arts, 226, 227 — Powers of High 


Court to interfere with award of Arbi- 
trator under S; 10-A of Industrial Dis- 
putes Act (Dec) 1896 B 


——Arts, 226 and 299 — Punjab Excise 
Act (1 of 1914), Sections 58 and 36 — 
Punjab Liquor Licence Rules (1956), 
(as amended by notification D/- 31-3- 
1967 by Excise and Taxation Commis- 
sioner, Haryana) — Rules 36 (1), 36 
(16), 36 (22-A) and 36 (22) (2) — Bids 
in respect of country liquor vends 
Bidders offering bids with full ` know- 
ledge of terms and conditions attached 
to auctions — Acceptance of their bids 
— Bidders cannot invoke writ juris- 
diction to wriggle out of contractual 
obligation (Dec) 2018 A 


——Art, 226 — Industrial disputes — 
Findings of Labour Court — Findings, 
are of fact based on materials on re- 
cord — Findings not disturbed 

(Dec) 2135 C 


ae 226, 14 — Writs against Uni- 
versities Powers of administrative 
body — Ambit of — 1977 Lab IC 952 
(All), Partly Reversed (Dec) 2131 


—Art. 227 — See l 
(1) Ibid, Art. 226 (Dec) 1896 A,B 
(2) Civil P, C. (1908), S. 115 

(Jun) 892 D 


——Arts. 233, 16 Appointment of 
District -Judges either by promotion or 
by direct recruitment — Criterion 
Promotion to cadre of District/Addi- 
tional District and Sessions Judges on 
criterion of seniority-cum-merit — Vali- 
dity (Sep) 1426 A 


——Art. 233 — Appointment of District 
Judges —.. Writ petition challenging ap- 
pointment Duty of administrative 
side of High Court (Sep) .1426 D 
——Art. 234 — See Punjab Civil Ser- 
vice . Cope Retirement) Rules 
(Dec) 1894 B 


ee 


ve 
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——Art, 235 — See also Punjab Civil 
Service (Premature Retirement) Rules 
(1975), R, 7 (Dec) 1894 B,C 


m—-Art, 235 -— Promotion from ‘one 
post in subordinate judicial service to 
higher post in the same service — 
High Court alone is competent to de- 
cide question of promotion 
(Sep) 1426 B 
—— Art 235 -= Power of. confirmation 
in subordinate judicial service — Power 
vests in High Court (Sep) 1426 C 
w——Art, 245 — See also 
1) Andhra Pradesh Motor Vehicles 
(Taxation of Passengers . and 
Goods) Act (1952), S, 4 (1) ~ 
i (Nov) 1872 
(2) Co-operative Societies — Mad- 
ras Co-operative Societies. Act 
(6 of 1932), S, 60 ~ (Mar} 350 


w——Arts. 245, 246 — Constitutionality 
of statute — Principles. .of interpreta- 
tion - (Dec) 2097 A 
-—Art. 246 — See also 

(1) Ibid, Art. 14. . (Feb) 286 D 
, (2) Ibid, Art,- 245 .. | (Dec) 2097 A 
~——-Art, 246, Schedule 7, List 1,--Entry 
86, Schedule 7, List II, Entry 49 — 
Kerala Buildings Tax Act (7 of .:1975), 
Pre. — State Legislature is competent 
to impose tax on buildings under Entry 
49 of List II — Entry 86 of List I, not 
attracted — Act is not retrospective in 
-strict technical sense (Feb) 271 A 


——Art. 246 Seventh Schedule, List I, 
Entry 54 — Coal Mines (Nationalisa- 
tion). Amendment Act (26 of 1976) — 
Provisions, of Act whether are in pub- 
lic interest — Absence of preamble — 
Effect (Nov) 1682 A 


-—Art, 246, Schedule 7, List, I, Entries 
Y and 52; Schedule T: List. II, ‘Entry. 24; 
Schedule 7, List HT, Entry 42 — Indu- 
stries (Development and Regulation) 
Act (1951), Sections 2, 20 and’ First 
Schedule, Heading 25 — U, P. Sugar 
Undertakings (Acquisition) Act (23° of 
1971), Sections 3 and -7 — Validity — 
State Legislature whether competent’ to 
enact U.P. Act 23 of 1971 — Doctrine 
of pith and substance (Dec) 1955 A 
~——Art. 246 (2) — “See Seay PG 
(1974), S. 433-A ‘ el au “A 


——Art, 265 — See also | ‘ 
(Febj_ 586" D 


(1) Ibid, 5. 14 
_., ful) 1008 B 
D. Punjab p Tiguor ‘Licence Rules 


“(1956), R. 36 (1) (Dec) 2018 B 
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(83) U, P, Krishi- Utpadan Mandi 
' Adhiniyam’ (25 of 1964), S, 17 (iii) 
-(b) (Jul) 1124 D, G, L 
——Art, 265 — Madras Hindu Religious ' 
and Charitable Endowments Act (19 of 


(1951), S. 76 (1) — Levy of fees is valid 


(Jan) 1B 

=-—Art, 276 — See 
(1) Municipalities — Cc. P 
© palities Act (1922), S, 


, . Munici- 
66. (1) (by 
(Mar) 428 


(2) Panchayats — U, P. Kshetra 


. Samitis and Zila Parishads Act 
(1961), S119 . (Jul) 1088 A 

-—Art, 277 — See oe ae, 
(1) Municipalities -~ U, P. Town 
Areas Act (1914), S. 14 (1) (£j 
(Jul) 1088 B 


(2) ‘Banceayets: — U, P. Kshetra 
Samitis and Zila Parishads Act 
(1961), S. 119 (Jul) 1088 A 


———-Art, 286 (2) — Central Sales Tax 
Act (1956), Sec. 5 (3) — Validity — 
Sec. 5 (8) if beyond power or authority 
of Art, 286 (2) — Word ‘deemed’ in 
Sec, 5 (3) — Meaning. of (Sep) 1468 A 
See 296 al See: T, P, Act (1882), 


S. 105 (Apr) 575 C 
— Art, 298" ~_ oe Ibid, Art, 32 °(2) - . 
ru. > (May) 738 A 

omen 299 —"See e 
. (1) Ibid, Art, 226- : (Dec) 2018 A 
(2) Punjab. Liquor Licence Rules 


+ (1956), R. 36 0) 
—Art, 299 — U, Excise Act (4 of 
1910), S. .39 — U, Pa Excise Manual, 
Rule 357 (2) and (5) — Auction sale of 
liquor shops — Highest bidder not dė- 
positing prescribed minimum — Reauc- 
tion fetching .smaller ` amount — No 
concluded contract between State ~'and 
auction-bidder to “hold bidder liable for 
breach of contract (May) ‘680 B 
——Art.. 309 — See also . . 

(1) Ibid, ‘Art, .16 (Aug) 1255 A 

(2) - -Bombay Judicial Service Recruit- 

ment Rules” (1050), R 4 (2) (iv) 

eke: ‘(Jan) “42 A 

- 3): Karnataka’: Administrative: Ser- 

È vice (Recruitment) Rules (1957), 

CR 17 (h) ; (Oct) 1561 

{4) Punjab Civil Service (Premature 
a amma, Rules (1975), R.. -7- 

et ` (Dec) 1894.-B, Cc 


Ahs. "309, ` “4; 16 — "-Thtegration of 
District Board staff with Government 
servants — Neither rafio between Dis- 
trict Board staff. and Government ser- 
vants in , matter ‘of “promotion: nor pro+ 
vision for consideration of service of 


(Dec) 2018 B 
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Constitution of India (contd.) 
District Board staff while drawing tp 
common seniority lists is discriminatory, 
(Mar) 3°9 
-~—Arts, 309, 310, 311 — Medical Ofi- 
cer in State Medical Service — Con- 
firmation — Serving in military du~- 
ing war — That period should be coum- 
ted for purpose of service seniority 


(Dec) 1883 
——Art. 309, Proviso — See United 
Provinces Medical Service (Mers 


Branch) Rules (1945), R. 18 (Jul) 1088 
——aArt, 310 — See Ibid, Art, 309 


(Jan) 1883 

=—Art, 311 — See alsc 
(1) Ibid, Art. 16 (Mar) 4-4 
(2) Ibid, Art, 226 (Jun) 840 B 
i (Jul) 1170 B 
(8) Ibid, Art. 309 (Dec) 1883 
(4) All India Services (Disciplire 


and Appeal) Rules (1969), R. 8 Q) 
(Jul) 1170 C 

{5) Fundamental Rules, R, 56. (d) © 
(Dec) 2084 

{6) Delhi Road Transport Authori-y 
(Conditions of Appcintment ard 
Service) Regulation (1952), Reg.8 


(Aug) 1221 

(7) Punjab Civil Service (Premature 
Retirement) Rules (1975), R. 7 
(Dec) 1894 C 

(8) See Punjab Police Rules (1935), 
R. 12.8 (Jan) 57 A,B 


~——Art, 311 — . Departmental enquiry 
— When commences (Jun) 840 C 
—Art. 311 (2) — Simple terminaticn 
of probationer or temporary servant —~ 
— Servant, if can show by reference 
to official records that termination is 
by way of punishment (Jan) 42 B 
——Art. 311 (2) — Termination simpli- 
citer of probationer appointed in tem- 
porary post after dropping enquiry 
against him — Work of probationer 
never satisfactory — Termination dd 
not attract Article 311 — Civil Rue 
No 249 of 1967, D/- 10-7-1969 (Assan), 
Reversed ` (Aug) 12-2 


——Art, 311 (2) — Temporary. Goverm- 
ment Servant — Order terminating sem- 
vices — When .can be regarded as æ=n 
order imposing punishment so as `o 
attract Article 311 (2) — Test 

(Sep) 14£9 
— Art. 311 (2) — M.P. Civil ‘Servicas 
(Classification, Control and Appeal) 
Rules (1966), Rule. 15 (4) (ij) (b) — 
Second show. cause notice mentiohirg 
certain punishment — Authority cmn 
impose lesser punishment than proposed 
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—S.A,.No, 42 of 1979, D/- 23-8-1979, 


(Madh Pra), Reversed (Oct) 1650 
—Art, 314 — See High Court Judges 
(Conditions of Service) Act (1954), Sec- 
tion 14, Proviso 2 (Oct) 1671 B 
—Art, 327 — See Representation of 
the People Act (1951), S, 94. 

(Sep) 1362 B 
——Art. 332 — See Constitution (Sche- 
duled Tribes) Order (1950), Schedule 
Part IX Entry 18 (Jan) 150 A 


——Art, 342 — See Constitution (Sche- 
duled Tribes) Order (1950), Schedule 
Part IX Entry 18 ~ (Jan) 150 A 
——Arts, 352 (1), 32, 226 — Whether 
and to what extent Court can review 
constitutionality of proclamation of 
emergency issued under Article 352 (1) 
(Nov) 1789 
——Art. 352 (2), 32, 226 — Proclama- 
tion of emergency under Art, 352 (1) 
— Change of circumstances — Effect 
(Nov) 1789 G 
——Art. 366 (25) — See Constitution 
(Scheduled Tribes) Order (1950), Sche- 
dule Part IX Entry 18 (Jan) 150 A 
——Art, 368 — See Constitution of 
India, (42nd- Amendment) Act (1976), 
S. 35 ; (Nov) 1789 A 
——Sch, 2, Part D, Para 10 (4) — See 
High Court Judges (Conditions of Ser- 
vice) Act (1954), S, 14 Proviso 2 
(Oct) 1671 B 
~—Sch, 7, List I, Entry 7. — See 
(1) Ibid, Art. 246 (Dec) 1955 A 
(2) Municipalities — U. P, Town 
Areas Act (1914), S, 14 (1) (f) 
(Jul) 1088 B 
——Sch, 7, List I, Entry 52 — See also 


(1) Ibid, Art, 14 (Feb) 286 D 
(2) Ibid, Art, 246 (Dec) 1955 A 
——Sch. 7, List 1 Entry 52, Sche- 


dule 7, List 2, Entries 24, 26; Sch Y, 
List 3, Entry 33 — Industries (Develop- 
ment and: Regulation) Act (1951), Sec- 
tion 18 (b) (1) — State’s power toregu- 
late distribution of intoxicating liquor 
— Neither explicitly nor impliedly 
taken away by the Orders passed under 
Sec, 18 (b) (1) of the Act (May) 614 B 
——Sch. 7, List 1, Entry 54 — See Ibid, 
Art, 246 . (Nov) 1682 A 
——Sch. 7, List I Entry 86 — See Ibid, 
Art. 246 (Feb) 271 A 
——Sch.-:7%; List I, Entry 96 — See Ibid, 
Art, 14 . (Jul) 1008 B 
—Sch. 7, List I, Entry 97 — See 
(1) Ibid, Art, 14 (eb) 286 D 
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(2) Panchayats U. P. Kshetra 
Samitis and Zila Parishads Act 
(1961), S. 119 (Jul) 1088 A 

«-—Sch, 7, List 2, Entry 3 — See Ibid, 
Art. 14 (Jan) 2125 A 
Sch. 7, List II, Entry 8 — U. P. 
Excise Manual Para 680, Rule 17 — 
Levy of vend fee on denatured spirit 
~— Not without legislative competence 
=- 1973 All LJ 732, Reversed me 
(May) 614 A 
»—Sch. 7, List II, Entry 24 — See 
(1) Ibid, Art, 246 (Dec) 1955 A 
(2) Ibid, Sch. T, List 1, Entry 52 
(May) 614 B 
-—Sch. 7, List 2, Entry 26 — See 
‘Ibid, Sch. 7, List 1, Entry 52 
(May) 614 B 
-——Sch. 7, List II, Entry 49 — See 

(1) Ibid, Art. 246 (Feb) 271 A 

(2) Municipalities U., P., Town 
Areas Act (1914), S.14 (1) (f) 

' (Jul) 1088 B 

(3) Panchayats — U, P., Kshetra 
Samitis and Zila Parishads Act 
(1961), S. 118 (Jul) 1088 A 

——Sch. 7, List 2, Entry 51 -— See 
Punjab Liquor Licence Rules (1956), 
R. 36 (1) (Dec) 2018 B 
-—sSch. 7, List II, Entry 54 — See 
Ibid, Art. 14 (Feb) 286 D 
— Sch. 7, List II, Entry 57 — See 
Kerala Motor Vehicles Taxation Act 
(1963), S. 3 (1) (Oct) 1547 A 
Sch. 7, List 2,. Entry 58 See 
Panchayats U. P, Kshetra. Samitis and 
Zila Parishads Act (1961), S. 119 
(Jul) 1088 A 
——Sch. 7, List 2, Entry 60 — See 

(1) Municipalities U, P. Town 
Areas Act (1914), S. 14 (1) (5 
g í (Jul) 1088 B 

(2) Panchayats U. P. Kshetra 
Samitis and Zila Parishads Act 
(1961), S. 119 (Jul) 1088 A 

——-Sch. 7, List II, Entry 66 — See 
Ibid, Art. 14 (Jul) 1008 B 
—Sch. 7, List 3, Entry 2 — See Cri- 
minal P. C. (1974), S. 433-A 

f (Dec) 2147 A 








——Sch. 7, List 3, Entry 33 — See 
Tbid, Sch. 7, List 1, Entry 52 : 

: (May) 614 B 
——Sch. 7, List III, Entry 42 — See 
Ibid, Art. 246 _ (Dec) 1955 A 
——Sch 7, List HI, Entry 47 —: See 
Thid, Art. 14 (Jul) 1008 B 
Constitution (First Amendment) Act 


(1951); S. 5 (inserting Art. 31-B 
with 9th Schedule) — Validity: : 
i (Nov) 1789 E 


read . 


1980" Supreme’ Court 


Constitution. (Fourth Amendment) Act 
(1955), S. 3 (amending Art. 31-A with 
retrospective effect) — Art, 31-A Cl. (a) 
— Validity — Is constitutionally . valid 
(Per Bhagwati, J.) (Nov) 1789 D 
—S, 1 — Constitution (Forty-second 
Amendment) Act (1976) Section 1 


Validity — Is valid -— (House of 
People (Extension Duration) Act (1976), 
S. 2) (Nov) 1789 H 


Constitution (Forty-second Amendment) 
Act (1976), S. 1 See Constitution 
(Fortieth Amendment) Act 1976 S. 1 
(Nov) 1789 H 
——S. 4 — Validity — Whether direc- 
tive principles can have supremacy over 
fundamental rights — Section 4 is void 
as it destroys basic structure of the 
Constitution (Nov) 1789 B 
Ss. 4 and 55 — Whether questions 
raised by the Amendment are academic 
questions (Nov) 1789 C 
——-S.-35 — Validity — Is void being 
beyond amending power of the Parlia- 
ment — Constitution of India, Article 





368 (Nov) 1789 A 
——S, 55 — See Ibid, S. 4 

(Nov) 1789 C 
Constitution (Scheduled Tribes) Order 
(1950), Schedule, Part. IX Entry 18 
(amended by Act 108 of 1976), — “Kshe- 
triya Bidwaik Mana” — Not a Sche- 


duled Tribe — No affinity with “Gond” 
community — Not covered by Entry 18 
(Jan) 150 A 


Contempt of Court — Contempt — See 
Contempt of Courts Act (1971), S. 2 (a) 
——Criminal contempt — See Contem- 
pt of Courts Act (1971), S. 2 (c) (ii) 
Proceedings for — Duty of Court 
—See Contempt of Courts Act, S. 2 (c) 


Contempt of Courts Act (70 of 1971), 
S. 2 (a) — See Civil” P. c. (1908). 
O. 37, R. (3) (Apr) 600 
——S. 2 (b) — Interim injunction in suit 
against reversion order — Suit dismis- 
sed for default — Fresh reversion order 
during pendency of restoration proceed- 
ings — Held, no contempt committed 

(Dec) 2052 


—S. 2 (c) — ‘Criminal contempt’? — 
What amounts to — Proceedings for 
contempt — Duty of Court, Original 
Criminal Mise, No. 7 of 1973, D/- 24-4- 
1974 (Pat), Reversed (Jul) 946 A 
——S. 2 (c) (ii) — ‘Criminal contempt’ 
— What amounts to — Case heard and ` 
. (Jan): 107 





judgment - reserved 
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Contant of Courts Act (contd.) 
:12 — Punishment for contempt 
of couri — - Unconditional apology — 
Held the conduct of contemners was 
so reprehensible as to warrant cond2m- 
nation by imposition of sentence 

(Jul) 94€ B 


Contract — Breach of — Damages — 
See Contract Act, S. 73 

Toe a of — See Contract Act, 
. 56 

——Service Contracts — Post Service 


negative covenant — See Contract Act, 
S. 27 


Contract Act (9 of 1872), Pre. — See 
Interpretation of Statutes 


p 


(Nov) 1717 B 
~——S. 7 (Œ) — See Constitution of India, 
Art. 299 (May) 6£0 B 
~—S. 10 — See Ibid, S. 27 

(Nov) 1717 C 


o~——-§, 27 — See also Interpretation of 
Statutes (Nov) 1717 B 


~——§, 27 — Service contracts — Agree- 
ment in restraint of trade — Post ser- 
vice negative convenant — Enforcea- 
- bility (Nov) 1717 A 
Ss. 27, 10 — Agreement in restraint 
of trade — Construction (Nov) 1717 C 
~——S. 56 — Frustration of contract 
=— Instance (Jan) <7 C 
~——§, 56 — Frustration of Contract — 
Indemnity clause —- Enforceability 
(Jul) 1149 B 


———§, 70 — Supply of steel by Zov- 
ernment of India to company for manu- 
facturing Gas Plants — Stock subse- 
quently transferred to third party as 
per instruction to company — Govern- 
ment of India held derived benefit from 
transaction — Could not escape liability 
to pay price of steel supplied to third 
party (Aug) 1330 


-———§. 73 Breach of contract — 
Damages — Non-delivery of half the 
quantity of scrap covered by costract 
~—- Damages to be fixed on the basis of 
price ‘ruling as-at the date on which 
delivery ought to have been made, ac- 
cording to contract (Sep) 1346 
-—§, 139 — See Ibid, S. 141 : 

(Oct) 1F28 A 
Ss, 141, 139 — Cash credit fecility 
by Bank on pledged goods and surety 
—— Pledged goods lost due to bank’s 
negligence — Surety, -held discharged 
to the extent of security lost 

(Oct) 1£28 A 
——S. 182 — See’ Post Office Act .(1898), 
S. 2 ( (Mar) | £31 A 
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~S, 191 — See Post Office Act (1898), 

S, 34, Proviso (Mar) 431 B 
CO-OPERATIVE SOCIETIES 


Gujarat Co-operative . Societies Act 
(10 of 1962), S. 66 (1) — See I. D. Act 
(1947); Sch. 3, Item 1 (Jan) 30 B 
~Madras Co-operative Societies Act (6 
of 1932, S. 60 — Exemption of Socie- 
ties from application of provisions of 
Act or application with modification — 
Power of State Government — Section 
60 is not void ` on ground of excessive 
delegation (Mar) 350 
—Punjab Co-operative Societies Act 
(25 of 1961), S. 55 — Dispute touching 
business of a society — Competency to 
Taise (Oct) 1663 


Court-fees Act (7 of 1870) 


. See under Court fees and Suits 
Valuations. 
COURT FEES AND SUITS 
VALUATIONS 


Court-fees Act (7 of 1870), S: 7 — See 
(1) Court-fees and Suits Valuation 
— Tamil Nadu Court-fees and 

- Suits Valuation Act (1955), S. 21 
(May) 691 A 

(2) Court-fees and Suits Valuation 
Tamil Nadu Court-fees and Suits 
Valuation Act (1955), S. 37 (1) 
and (2) (May) 691 B 


——S, 13 — Civil P, C. (1908), O. 41, 
R. 23 (as amended by Allahabad High 
Court) — Case remanded in the inte- 
rests of justice as provided by amended 
Rule 23 — Refund of Court-fee can be 
ordered under S. 13 (Apr) 591 
—Tamil Nadu Court-fees and Suits 
Valuation Act (14 of 1955), Ss, 21, 37 
and Schedule I Art, 1 — Question of 
computation of court-fees — All mate- 
rial allegation in plaint should be con- 
strued and taken as a whole 

(May) 691 A 
-——S. 37 — See Ibid, S. 21 

(May) 691 A 
-——S. 37 (1) and (2) — Expression ‘Ex- 
cluded from possession’ — Connotation 
of — One co-owner’s possession when 
possession of all co-owners — Levying 
court fee .under S. 37 (1) — A. S. 
Nos. 924 of 1974 and 811 of 1975, D/- 
2-2-1979 (Mad), Reversed 

(May) 691 B 


ERA L Art, 1- — See Ibid, S. 21 
i one 691 A 
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Criminal Procedure Code (5 of 1898), 
Ss. 164, 288 — Statements of witnesses 
recorded under S, 164 — Evidentiary - 
value of (May) 628 B 
——S. 165 — Search and seizure of 
gold — Gold alleged to be smuggled 
— Seizure and consequent trial is nof 


vitiated even if search is illegal 
(Apr) 593 A 
w-—S.. 288 —- See also Ibid, S. 164 
(May) 628 B 


mS, 288 — Evidence given during 
committal proceedings — Statements of 
witnesses read in extenso to them 
Their admission ‘that statements are 
made in committal Court — Sufficient 
compliance: with S. 288 (May) 628 A 


Criminal Procedure Code (2 of 1974) . 
——S. 5 — See 


— 


(1) Ibid, S. 433-A (Jan) 2147 B 
(2) Ibid, S. 433-A- (Jan) 2147 D 


——S. 29 -—~ See Arms Act (1959), 
S. 29 (bj (Jan) 52 E 


—Ss, 36, 156, 173 — Relative scope 
of — State ‘Government is competent 
to direct Inspector-General, Vigilance 
to take over investigation of cognisable 
offence registered at police station —~ 
No conflict between Sec, .3 Police Act 
and Sec, 173 (8) of the Code — Word 
“Superintendence” -—~ Meaning of 
Inspector-General, Vigilance can exer- 
cise power of an officer in charge of a 
police station, W.J.C. No. 12 of 1979, 
D/- 14-5-1979 (Pat), Reversed 
(Mar) 326 A 

et 93 — Issue of search warrant — 
Magistrate should state reasons therefor 

l (Feb) 185 C 
——S. 93 (1), Clauses (b) and (c¢) — 
Power of issuing general search warrant 
under clause (c) cannot be cut down by 
reference to clause (b) 


— 


/ (Feb) 185 B 


——S. 93 (1) (c) — General search — 
Even if it provides incriminating evi- 
dence against accused it cannot be 
styled as compelled testimony — It is 
not hit by. Art, 20 (3) of Constitution, 
AIR 1955 Mad 716 Held, no longer good 
law (Feb). 185 A 


—-S, 93 (1) (c) — Case of criminal 
breach of trust in respect of funds: of 
public institution by its office-bearers 
— Book of accounts and other’ docu- 
ments in possession of institution and 
lying in its office — Held, issue of gene- 
ral search warrant was justified -> 

- - + (Feb) 185 D 
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Criminal Procedure Code (1974) (contd.J. 
—-S, 100 — Recovery of smuggled | 
goods by customs authorities from 
toney at the seashore and bushes on an 
Island — Absence of independent wit- 
ness from the locality to witness the 


search — Not material (Aug) 1224 A 
——S, 127 (3) (b) — Payment of Mehr 
under Mahomedan Law — Whether and 


when releases husband from his liabi- 
lity under S. 125 — AIR 1979 Ker 116 
(FB) Overruled; (1980) 1 APLJ (HC}- 
264, Reversed (Nov) 1730 
——S, 133 — Nuisance in a locality due 
to existence of open drains, pits and 
public excretion — Court can. require 
Officers of Municipality to abate it by 
affirmative action (Oct) 1623 © 


—S, 145 — See Ibid, S, 146 
(Feb) -242 
<SS. 146, 145 — Attachment made 
on ground of emergency — Magistrate's 
jurisdiction to proceed with enquiry. 
under S, 145 does not end — Need not 
wait for determination of rights of 
parties by competent Court (Feb) 242 
—S, 156 — See 
(1) Ibid, S, 36 (Mar) 326 A 
(2) Ibid, S, 173 . (Mar) 326 C 
(3) Constitution of India,. Art, 226 
(Mar) 326 D,E 
—Ss, 156 (3), 173 (1), 190 (1) (b), 200, 
203 and 204 — Complaint case ==. 
Magistrate directing investigation u/s, 
156 (3) — Police Report stating that no 
case was made out — Still Magistrate 
can’ take cognisance and issue process 
(Nov) 1883 
-—S, 161 — See Prevention of Cor, 
ruption Act: (1947), S, 5 (1) (d) 
(Oct) 1558 A 


_——S, "162 — Statements by witnesses 


made during investigation — Cannot be 
used as substantive evidence 


{Jun} 873 A 
—-S, 167 (2) — Detention of accused 
for six years — .Authorisation for de- 


tention granted mechanically — Ac“ 


cused were ordered to be released 
forthwith f (Jun), 847 
——S. 173 — See also 

(1) Ibid, S. 36 (Mar) 326 A 


(2) Constitution of India, Art, 226 


(Mar) 326 D 
—Ss, 173, 156 — Duty of Police ' Offi» 
cers — Matters required to be deter- 
mined judicially -—- Police Officers 


should réfrain from directly addressing 
communications to the Court =: 
(Mar) 326 C 
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——S, 173 (1) — See Ibid, S. 156 (3) 
(Nov) 3883 
-——S, 173 (2) — See Essential Cem- 


modities Act (1955), S. 11 (Apr) 503 
-—S. 190 (1) (b) — See 
(1) Ibid, S, 156 (3) (Nov) 3883 


(2) Essential Commod-ties Act (1955), 
S, 11 7 '(Apr) 506 
~—S. 197 — See Prevention of Cor- 
ruption Act (1947), S, 6 (Apr) 522 
-——S. 200 — See also Ibid, S. 156 3) 
. (ov) 1883 
-—Ss, 200, 202, 203, 204, 209 and 227 
= Case exclusively triable by Sess_ons 
Court — Preliminary inquiry urder 
Sections 203/204 — Mazistrate has to 
see whether there is prima facie əvi- 
dence in support of charges `- 
(Nov) 1788 B 
=S, 202 — See Ibid, S. 200 . 
Nov) 1786 B 
»-—S, 203 — See aes 
(1) Ibid, S. 156 (3) (Nov) -883 
(2) Ibid, S.- 200 (Nov) 1784 B 
(3) Constitution of India, Art, 136 
' (Nov) 178% C 
. o—S, 204 — See ` 
(1) Thid, S. 156 (3j - (Nov) -883 
' (2) Ibid, S. 200 (Nov) 1760 B 
(3) Constitution or India, Art, 136 
QNov) 1780 c 
w—S, 209 — See 
(1) Ibid, S, 200 (Nov) 178) B 
(2) Ibid, S. 321 (Oct) 15D A 


=S, 218 — Counter cases exclusively 
traible by Sessions Court — They 
should be tried separately but by same 
Court . (Nov) 1789 A 
-—-S, 227 — See also Ibid, S. 20 
(Nov) 1760 B 


nae: 227, 228 —- Framing of charge 
~ Material on record enough for infer- 
ring strong suspicion about commission 


of offence =- Sufficient for framing 
charge (Jan) 2 B 
m—S. 228 — See Ibid, S, 227 > 
: (Jan) 52 B 
mann 235 o — See Ibid S, 354 73) 


(Jany 898 
5 300 — - Finding of fact at eerlier 
stage. attaining finality —. When bind- 
ing and conclusive in subsequent stage 
in same :.case,. Criminal’ Appeal No. 
731 ‘of 1971, DE 28- ABTS (Guj), Re- 
versed {Feb} 301 
~—-S, 320 a — Apae charged with 
offences under Sections 325 and 452. 
LP.C. — Compouridirg offence tnder’ 
Section” 325 — -Acquittal of accused in 
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Criminal Procedure Code (1974) (contd.} 
respect of offence under Section 325 — 
Sentence for offence u/s, 452 


(Jul) 1200 

——S. 321 — Withdrawal of prosecu- 
tion — Exclusive power of Public Pro- 
secutor — His decision must be inde- 
pendent — Consent of Court necessary 
(Mar) 423 A 


——S, 321 — Withdrawal of prosecu- 
tion — Grounds — Propriety 

(Mar) 423 B 
——Ss, 321 and 209 — Consent for 
withdrawal from prosecution — Com- 
mitting Magistrate is competent to give 
such consent, 1976 Andh LT 317, Over- 


ruled (Oct) 1510 A 
-—S. 321 — Withdrawal from prose- 
cution — Duties of Public Prosecutor 
and scope of jurisdiction of Court 
(Oct) 1510 B 
——S, 345 — See Evidence Act (1872), 
S. 3 f (Feb) 184 B 
——S. 354 — See also Evidence Act 
(1872), S, 3 (Feb) 184 C 


——S, 354 — Panch witnesses — Per- 
sons holding clerical posts — Presump- 
tion that they cannot act as indepen- 
dent witnesses — Not proper — (1965) 
1 Delhi L T- 362, Overruled 
(Jun) 873 C 
-——S§s.: 354 (3) and 235 (2) — Constitu- 
tion of ‘India, Articles 14, 19 and 21 — 
Procedure for sentencing in Sec. 354 
(3) does not violate Articles 14, 19 and 
21 of Constitution, AIR 1979 SC 964 
and AIR 1979 SC 916, Overruled; AIR 
1935 Cal, 591 no longer good law 
(Jun) 898 C 
— Ss, 377, 386, 397 and .401 — .Appeal 
by accused against his. conviction under 
S. 304 Part 1/149 LP.C. — State ap- 
peal against acquittal under Sec. 302 
L P.C. and revision by State under Sec- 
tion 401 for: enhancement of sentence 
(Feb) 267 
5S. 385 — Suey dismissal of ap- 
peal — Infirmities in prosecution case 
— Case also involving arguable points 
- Summary dismissal of appeal is 
wrong. Decision D/- 30-4-1975 High 
Court of Bombay, Reversed (Jun) 878 
——S, 386 — See also ee 
(1) Ibid, S. 377 (Feb} 267 
(2) Opium Act (1878), S: 9-A 
(Aug) 1314 
B Penal Code (1860), S. 300 
(Novj 1876 


-—8, 366 — Appeal against acquittal 
= Benefit of doubt ‘given fo accused- -~ 
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Criminal Procedure Code (1974) (contd.)} 
View of Sessions Judge, not unreason- 
_able — Interference by High Court — 
Not proper. Criminal A. Nos, 952-953 of 
1972, D/- 29- 8-1973 (Guj), Reversed 
(Mar) 437 
——S. 386 — Reversing judgment of 
acquittal — Appellate Court must keep 
in mind very vital consideration as to 
whether or not view taken by lower 
court could be reasonbly possible — 
Decision of Kerala High Court, Reversed 
(May) 638 
——S, 386 — Appeal against acquittal 
— Reversal of — Duty of High Court 
(Oct) 1558 B 
——S. 386 (a) — Appeal against 
acquittal —- View taken by trial Court 
reasonably possible — Held, High Court 
was in error in disturbing the judg- 
ment of trial Court — Decision of 


patna High Court, Reversed (Jul) 1199 
——S. 397 — See ` 

(1) Ibid, S, 377 (Feb) 267 

(2) Ibid, S. 482 (Feb) 258 A 
——S,. 397 (2) — See Special Courts 
Act (1979), S. 11 {Jul) 962 A 
——S. 401 — See 

(1) Ibid, S.. 377 (Feb) 267 


(2) Opium Act (1878), S. 9-A 
(Aug) 1314 
——S, 432 — See Ibid, S. 433-A 
(Dec) 2147 B 
——S, 433 (a) — See Ibid, 433-A 
(Dec) 2147 B 
——S. 433-A — See also Constitution 
of India, Art. 72 (Dec) 2147 H 
——S. 433-A — Constitution of India, 
Art, 246 (2), Schedule 7, List 3, Entry 2 
— Provision in Section 433-A obligating 
actual detention in prison for minimum 
of fourteen years.of convicts who could 
have been punished with death but 
were sentenced to life imprisonment or 
whose death sentence was commuted to 
life imprisonment — Not beyond legisla- 
tive competence of Parliament 
(Dec) 2147 A 


—S. 433-A, and Ss. 432, 433 (a) and 
5 — Section 433-A not only excludes 
Sec, 432 but also subjects operation of 
Sec. 433 (a) to serious restriction and 
also exclude of all contrary prison rules 
in respect of convicts contemplated by 
it : (Dec) 2147 B 
——S, 433-A — It is not violative of 
Article 20 (1) on the ground that, it 
enlarges punishment. retroactively 


(Dec) 2147 C 
a2—S, 433-A, and S. 5 — Remissions 
and short. sentencing . schemes are , noè 


-—S. 452. — 


Criminal Procedure Code (1974) (contd.} 
saved by virtue of S. 5 as Special Local 
Laws — They do not override Sec» 
tion 433-A, AIR 1941 Bom 146, Dis- 
sentned from (Dec) 2147 D 
— 5S. 433-A — S. 433-A is not viola- 
tive of Article 14 on ground that it 
does not distinguish between those pri- 
sioners who reform and who do not 

(Dec) 2147 E 
——S, 433-A — Sec 433-A is prospec- 
tive (Dec) 2147 F 
——S, 433-A — S. 433-A does not in- 
directly violate Arts. 72 and 161 in 
detracting from the operation of Sec- 
tions 432 and 433 (a) (Dec) 2147 G 
——S. 433-A — Absence of reformative 
aspect in Section 433-A -—— Propriety 

(Dec) 2147 1 
——S. 437 — See also Ibid, S. 438 

(Oct) 1632 B 
——Ss, 437, 438° — Bail — Ordinary 
order of bail and order of anticipatory 
bail — Distinction between 

(Oct) 1632 A 
——S. 438 — See also Ibid, S. 437 

(Oct) 1632 A 
——Ss, 438, 437 — Anticipatory bail — 
Grant of — Powers of High Court or . 
Sessions Court to impose conditions — 
Extent of. AIR 1978 Punj and Har 1 
(FB), Reversed (Oct) 1632 B 
——S. 438 — Anticipatory bai] — Grant 
of — Conditions to be satisfied 

(Oct) 1632 C 


——S. 438 — Anticipatory bail — Grant. 


of — Provisions of Section 438 cannot 
be invoked after the arrest of accused 
(Oct) 1632 D 


——S, 438 — Anticipatory bail — Grant 
of — ‘Blanket order’ of anticipatory 
bail should not generally be passed 
(Oct) 1632 B 
—-S, 438 — Anticipatory bail — Order 
of bail if can be passed without notice 
to public Prosecutor (Oct) 1632 F 
——S. 438 Anticipatory bail — 
Operation of — Order passed under 
Section .438 (1) if can be limited in 
point of time (Oct) 1632 G 
——S. 439 — Application for bail — 
Duty of Court — It should avoid ela- 
borate documentation of merits 
(Jun) 785 A 
——S, 439 — Application for bail by 
police accused — Duty of Court nE 
(Jun) 785 B 
——S.. 439 — Term ‘Custody’ — Mean- 
ing of — Appearance of accused before 
Court amounts to ‘custody (Jun) 785 C 
Magistrate entrusting 
seized property to Official Receiver — 
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Criminal Procedure Code (1974) (contd.) 
Person declared owner cf property by 
Civil Court approaching for possession 
— Duty of Magistrate (Jul) £51 


——Ss. 482, 397 — Rejection of applica- 
tion under Sec, 482 on ground that ze- 
vision lies — Revision also not entər- 
tained on procedural technicality — 
Not proper, Cr. Misc, No, 13 of 1979, 
D/~ 23-8-1979 (Delhi), Reversed 

i (Feb) 258 A 


Custody — Meaning of — See Criminal 
P. C, Sec, 439 - i 


Custom — Dhaliwal Jats of Muktsar 
Tehsil of Ferozepur District (Punjab) 
Re-marriage of widow in Karewa 
form with her deceesed husbarg’s 
brother — She forfeits her life estate 
in her husband’s property (Dec) 2138 
Customs Act (52 of 1962}, S. 123 — See 
Ibid, S. 135 (b) (Jun) 793 


——S. 135 (1) (a) and (t) — Offence of 
possessing or keeping contraband gold 
— Keeping or possession need'not be 
as owner or purchaser, Criminal Appeal 
No, 73 of 1971, D/- 13-10-1972 (Bcm), 
Reversed (Apr) 59¢ B 


———-S. 135 (1) (b) — Defence of Irdia 
Rules (1962), Rule 126P (2) — Offence 
of gold smuggling — Supreme Court 
is loath to accord benefit of Proba-ion 
of Offenders Act to accused 

(Apr) 59 D 
——S, 135 (2) — See Penal Code (1860), 
S. 511 (Jul) 1112 


——S. 135 (b) Gold Control Act 
(1968), Sec. 85 (ii) — Conviction under 
both the Acts — Accus2d sentenced to 
2 years’ R, I. and a fins of Rs. 2,030/- 
under each count — Sentence redrced 
to period already served (1. month) 
in view of fact that 10 years had smce 
elapsed and in lieu of sentence remi-ted 
fine of Rs, 15000/- under each ccunt 
imposed (Feb) 311 
——Ss, 135 (b) and 123 — Seizure of 
gold biscuits not in accordance with Act 
— Presumption under S 123 not avail- 
able to prosecution (Jun) 793 


—-S. 135 (b) (ii) — See Gold Control 
Act (1968), S. 85 (ii) - (Mar) 477 . 


DEBT LAWS 


—Bombay Agricultural Debtors Relief? 
Act (28 ‘of 1947), S. 25 fii) — Notice of 
real nature of transaction — Construc- 
tive notice not excluded 

ca - (Dec) (2078 


X 
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Debt Laws (contd.) ; i 
—Punjab Relief of Indebtedness Act 
(7 of 1934), S. 31 — Deposit of arrears 
of rent in court under Section 31 
Amounts to desposit under Punjab Rent 
Act to the credit of landlord — Tenant 
entitled to protection under Proviso to 
Section 13 (2) of the E. P, Urban Rent 
Restriction Act (3 of 1949) — (1979) 2 
Rent LR 695 (Punj & Har), Reversed; 
AIR 1969 SC 1273, Overruled 

1 (Nọv) 1709 A 
—U. P. Public Moneys (Recovery of 
Dues) Act (25 of 1965), S. 3 — Section 
providing speedier remedy for recovery 
of Government dues — Not violative of 
Art. 14 — Reasonable nexus with ob- 
ject to be achieved — No hostile dis~. 
crimination. AIR 1967 SC 1581 held 
overruled in AIR 1974 SC 2009 — 1969 


— 


. All WR (HC) 689, Reversed 


(Jun) 801 


Defence of India Act (51 of 1962), Sec- 
tion 35 (1) — Enquiry under — Scope 
of (May) 647 
Defence of India Rules (1962), Rr. 126H 
(2) and 126P (2) (ii) — Offence of 
possessing contraband gold — Expres- 
sion ‘acquisition by purchase or other- 
wise’ — Interpretation of. Criminal 
Appeal No. 73 of 1971, D/- 13-10-1972, 


(Bom), Reversed (Apr) 593 C 
——R, 126 P (2) — See Customs Act 
(1962), S. 135 (1) (b) (Apr) 593 D 


——R, 126 P (2) (ii) — See Ibid, Rule 

126 H (2) . (Apr) 593 C 

Delhi Development Act (61 of 1957), 
See under Municipalities 


` Delhi Development Authority (Manage- 


ment and Disposal of Housing Estates) 
Regulations (1968), Reg. 2 (13) — See 





Constitution of India, Art, 14 
: ; (May) 738 B 
Reg, 59 — See Constitution of 
India, Art. 14 (May) 738 B 


Delhi Municipal Corporation Act (66 of 

1957) 

See under Municipalities 
Delhi Rent Control Act (59 of 1958) 

See under Houses and Rents ` 
Delhi Road Transport Authority, (Con- 
ditions of Appointment and Service) 
Regulations (1952), Reg. 8 — Date of 
birth — Wide discrepancy in two re- 
cords regarding date of birth of em- 
ployee — Age as assessed by Mediċal 
Board appointed by employer can be 
accepted — Order of retirement -. set, 
aside, (1980) 1 Serv LR .251, Reversed 

| (Aug) 1251 
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Departmental enquiry ~~ Representa- 
tion by lawyer — See. All India Ser- 
vices (Discipline and Appeal) Rules 
(1969), R.°8 (9) 

Detention — Preventive detention - 
Right to make representation — 
Constitution of India, Art, 22 (5) 


Directive Principles of State Policy 
Supremacy of, over fundamental rights 
-- See Constitution of India, Art. 37 

Discipline and Appeal Rules of Steel 
Authority of India — Rule 2 (f) — Res- 
pondent appointed as Registration Assis- 
tant by .Personnel Manager of Com- 
pany — Held that the appointing au- 
. thority, namely the Personne] Manager, 
was the disciplinary authority and was 
as such competent to frame the charges 
and to constitute the inquiry committee 
against him ; f . (Dec) 2054 
Dismissal — Reinstatement or compen- 


. sation — Suit for — ‘See Civil P.G 
(1908), S. 9 f 


Displaced Persons TERETNE and 
Rehabilitation Act (54 of 1954), S. 12 — 


See 


See Ibid, S. 27 (Aug) 1208 D 
| E 20 — See, 
(1) Ibid, S. 27 (Aug). 1206D 


"{2) Displaced Persons (Compensation 


and Rehabilitation) Rules (1955), - 


R 30 - (Aug) 1306 


»-—S. 20-A, “Explanation — Adminis- 
. tration of Evacuee Property Act (1950), 
“8. 16 — Restoration of property to eva~ 
cuee — Restoration can be refused. in 
spite of certificate granted under S.: 16 
of latter Act 


-—Ss, 27, 20, 12 — Order of sale of 
property — Property never declar- 
ed as.evacuee property — Question 
as to finality of the order — Jurisdic- 
tion of. civil court to go into that ques- 
‘tion (Aug) 1206 D 


~——S. 40 -—~ See Displaced Persons 
- (compensation and Rehabilitation Rules 
(1955), R. 30 (Aug) 1306 


Displaced Persons (Compensation _ ‘and 
Rehabilitation) Rules (1955), Rule 30 (as 
-amended) — Pending proceedings aris- 
ing out of application under R. 30 — 
To be governed by. R. 30 as it existed 


.on date of application — Subsequent . 


amendment has - no j pettoopechve opera- 
. tion (Aug) -1305 


e Dispute as to Immovable Property -` ‘om 
‘Attachment — See Cr, P; G a974}, 
Ss, 145,146 


-ation of 


(Jan) 89. 


‘petuity reverts to author 


East Punjab Urban Rent Restriction Act 
- (3 of 1949) 


See under Houses and Rents 
EDUCATION 


-Allahabad University Act (3 of 19219, 
S. 32 (2) (f) — See ‘Constitution of 
India, Art, 226 (Dec) 2141 


Kerala State Prospectus for Post Gra- 
duate Course in Ophthalmology, Cls. 4 
and 13 (k) — Form of application for 
Adimussion, cl, 13 — Admission to post- 
graduate course in Ophthalmology = 
Selection of post-graduate diploma- 
holders by giving benefit of 10 marks 
— Validity — 1980 Ker LT 144, Re- 
versed (Aug) 1230B 


——Cl, 13 m =— See Ibid, cl. 4 


(Aug) 1230B 





Electricity Act (9 of 1910), S, 22-A (1) 
(3) — Contract to supply energy to 
Municipality — Expiry of — Notifica- 
tion under sub-sec. (3) not issued — 
Continuance of supply at old rate could 
not be claimed — AIR 1970 Guj 194, 
Reversed (Apr) 579 
Essential Commodities Act (10 of (1955), 
Sec, 11 — Offience under Act — Court 
can look at report under S, 173 (2), 
o P. C, as well as its accompaniments 
for taking cognizance of offence ; 
(Apr) 506 
Estate ‘duty — Assessment —- Rectifi- 
mistake --' See Estate 
duty Act (1953), S. 61 
Estate Duty Act (34 of 1953), S., 5 — 
Creation of trust — Partial dedication 
of property for religious ‘purposes —~ 
Such part as hit by rule against per- 
of trust or 
his heir — Only portion retaining pri- 


wate character is deemed to pass for 


se of Sec. 5 — 1973 Tax LR 450 
(Cal), Partly Reversed ` (Feb) 312 


-—S, 10 — Gift of partnership pro- 


‘perty by partner — Applicability of 


S. 10 — Principles- to be followed 
(Jan) 142 
—S, 36 — See Land Acquisition Act 
(1894), S11 ~ (Jun) 775 A 
-—S. 59 (a) — Notice for reopening as- 
sessment — Notice issued on wrong legak 
basis — Held illegal — Notice and 
reassessment made in pursuance of it 
quashed. (1973) 90 ITR 47 (Andh Pra), 
Reversed Lo (Jun) 775 B 
»—5S, 61 — Rectification of mistakein 
original assessment — Notica held in= 
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Estate Duty Act (contd.) 
valid on ground of change of opinion 
— Notice and order cf rectification 


quashed (Jun) 775 C 
Ethyl Alcohol (Price Control) Order 
(1971), Cl. 3 — See Constitution of 


India, Sch, 7, List 1, Entry 52 . 
(May) 614 B 

Ethyl Alcohol (Price Control) Amend- 

ment Order (1975), Cl. 2 — See Consi- 


tution -of India, Sch, 7, List 1, Entry52 
(May) 614 B 
Evidence — Accomplice — Testimoay 


of — See Evidence Act (1872), S. 133 
-——Appreciation of — See Evidence 
Act (1872), S. 3 

-——Circumstantial evidence — See Evi- 
dence Act (1872), S. 3 

————Dying declaration — Recording of 
— See Evidence Act (1872), S. 32 
~——Estoppel See Evidence 
(1872), S. 115 

~——Estoppel — Promissory estoppel — 
pecs of — See Evidence Act (1872), 
. 115 

Expert evidence — See Eviderce 
Act (1872), S. 45 

~-—Falsus in uno falsus in omnibus — 
Principle of — Applicability fee 
Evidence Act (1872), S. 3 
——Handwritng expert — See Eviderce 
Act (1872), S. 45 
~—Indentification — value of — 
Evidence Act (1872), S. 9 


~——Presumptions — See Evidence act 
(1872), S. 114 

—— Witness — Interested witness — See 
Evidence Act (1872), S, 3 


——-Witness — Sole witness — Testi- 
mony of — See Evidence Act (1872), 
Ss. 3, 134 

Evidence Act (1 of 1872), S. 3— See 


Eck 


— 


fee 


also (1) Ibid, S. 45 (Apr) 531 A 
(2) Criminal P, C, (1974), S. 162 
. (Jun) 873 A 
(3) Criminal P, C. (1974), S. 354 
; (Jun) 873 C 
(4) Penal Code (1860), S. 201 
, (Oct) 1560 
(5) Penal Code (1860), S, 299 
(Julj 1-68 
(6) Penal Code (1860), S. 300 
(Jan) 102; (July 1160; (Nov) 1376 
(7) Penal Code (1860). S. 302 
E : (Nov) 1373 
. (8) Penal Code (1860). S. 376 
- . (Aug) 1352 
(9) Prevention of Corruption Act 
(1947), S. 5 (1) (d & (2) 
(Jun) 873 B 
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Evidence Act (contd.) 
(10) Prevention of Corruption Act 
(1947), S. 5 (1) (dy (Oct) 1558 A 
(11) Representation of the People Act 
(1951), S. 123 (3-A) (Mar) 354 A 
-~——S, 3 — Murder taking place near- 
about midnight in house — Relative 
living in that house cannot be said to 
be interested witness — Judgment of 
Allahabad High Court, D/- 10-10-1973, 
Reversed (Feb) 184 B 
S. 3 — Murder case — Evidence of 
two eye-witnesses believed — Non-ex- 
amination of another person receiving 
injuries — Held, did not cast any doubt 
on the prosecution case — Judgment of 
Allahabad High Court, D/- 10-10-1973 
Reversed (Feb) 184 C 


——S, 3 — Murder case — Prosecution 
witnesses, interested and inimical 
That by itself is no ground to reject 
their testimony in toto (Mar) 443 A 
—S. 3 — Admitted enmity between 
two factions — Injuries on both sides 
— Court should look to the facts pro- 
ved rather than accept testimony of 
witnesses at their face value 

(Jun) 864 A 
—S, 3 — Criminal trial — Apprecia- ' 
tion of evidence — Principle of falsus 
in uno falsus in ommibus — Applicabi- 
lity (Jul) 957 B 


——S, 3 — Improvements in earlier 
version made at trial — It does not 
mean that falsity of testimony in one 
material particular would ruin it from 
beginning to end — Court should sift 
the evidence with extraordinary caution 
(Aug) 1322 
—S,. 3 — A witness who could goto 
the extent of making intentionally false 
statement cannot be relied upon for 
the purpose of convicting the accused 
(Sep) 1382 D 
—S. 3 — Evidence — Appreciation 
of — Circumstantial evidence 
(Sep) 1382 F 
——S. 3 — Evidence — Appreciation of 
— Disbelieving prosecution case in en~ 
tirety all but one accused acquitted — 
Remaining accused convicted as inju- 
ries found on his body — Held, on facts 
he could not be convicted (Oct) 1534 
——Ss. 3 and 24 — Criminal trial — 
Prosecution story based on testimony 
of child- eye-witness — Circumstances 
raising serious doubt on child’s claim to 
being an eye-witness — Acquittal held 
proper (Oct) 1621 | 
—Ss. 3 — Evidence. — Appreciation 
of -— Material. witness examined by 
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Evidence Act (contd.): p 

police long after the occurrence — De- 
fence version of occurrence rejected by 
trial court and High Court without any 
material to substantiate such rejection 
.— Supreme Court in appeal acquitted 


the accused (Nov) 1750 
——S, 3 — Witnesses found to have 
received very serious injuries — Their 


presence at the occurrence cannot possi- 
bly be doubted by styling those injuries 


as self-inflicted ’ (Dec) 2128 
——S. 5 — See Penal Code (1860), 
S. 96 (May) 660 B 


——S. 9 — Identification of a person 
by witness for first time in Court with- 
out being tested by a prior test identi- 
fication parade is valueless 

i (Sep) 1382 C 


——S. 10 — Acts of conspirators — 
Once a conspiracy to commit an illegal 
act is proved, act of one conspirator 
becomes the act of the other (Mar) 439 


Ss. 21 and 32 (3) — Question whe- 
ther certain transaction was benami — 
Statements made several years after 
date of transaction — On facts held 
statements were admissible under Sec- 
tion 21 and Section 32 (3) 





(May) 727 D 

——S, 24 — See also Ibid, S. 3- 
(Oct) 1621 
—Ss. 24, 30 — Recovery of smuggled 
goods — Retracted confessions made 
before Customs Officers by accused per- 
sons — Corroborated in material parti- 


culars by other independent evidence 
— Admissible in evidence 
_ (Aug) 1224 B 
S. 27 — See Criminal P.C. (1974), 
Section 162 (Jun) 873 A 
S. 30 — See Ibid, S. 24 © 
(Aug) 1224 B 








——S. 32 — See also 
(1) Ibid, S. 21 
(2) Criminal P., C. 


(May) 727 D 
(1974), S. 162 
(Jun) 873 A 
(3) Penal Code (1860), S. 302 
: s (Mar) 436 
——S. 32 — Dying declaration — When 
can be discredited (Aug) 1226 B 
——S. 32 — Dying declaration by lady 
burnt by- her husband (accused) — 
Construction (Aug) 1270 
——S, 32 — Dying declaration — Ab- 
sence of names of eye witnesses would 
not by itself introduce an infirmity in 
dying declaration (Nov) 1738 A 
=S; 32 — Recording of dying de- 
claration — If should preferably be in 


‘Evidence Act (contd.) 


question and answer form 
: (Nov) 1738 B 
——S. 32 (1) — Dying declaration if 
found to be true can be acted upon 
without any corroboration. AIR 1953 
SC 420 held Overruled; by AIR 1962 
SC 130 (Apr) 559 A 
-——S. 32 (1) — Dying declaration 
attacked on ground that deceased was 
in a state of shock — View of medical 
expert not put to Doctor in cross-exa- 
mination — Effect (Apr) 559 B 
-—S. 32 (1) — Dying declaration — 
When can be said to be incomplete 
(Apr) 559 C 
—-S. 32 (1) — Merely because some. 
other persons were named and not chal- 
laned would not by itself prove the 
falsity of the dying declaration 

(Apr) 559 D 
——S. 32 (6) — See Hindu Law — Ad- 
option (Mar) 419 B 
-——S. 45 — See also Prevention of 
Corruption Act (1947), S. 5 (2) : 
(Oct) 1523 
—Ss. 45, 46, 3, 73 and 114 — Evi- 
dence of expert — Opinion evidence of 
handwriting expert —— Corroboration — 
Necessity (Apr) 531 A 
——S. 46 — See Ibid, S. 45 

(Apr) 531 A 
——S. 57 — See I-T. Act (1961), S. 2 
(15) (Mar) 387 D 
——S, 73 — See also Ibid, S. 45 

(Apr) 531 A 
— S. 73 — Scope — Court cannot 
take specimen writings at stage of in- ` 
vestigation. AIR 1962 Pat 255 (FB) and 
1971 Cri LJ 1591 (Andh Pra), Overruled 


(Jun) 791 
——Ss. 101, 102 — Criminal case — 
Burden of proof — Duty of prosecution 


(Sep) 1382 B 
——Ss, 101 to 104 — See 
(1) Constitution of India, Art. 13 


(Feb) 286° A 

(2) Penal Code (1860), S. 411 
(Nov) 1753 
——S. 105 — See also Penal Code 
(1860), S. 96 (May) 660- B 
——S. 105 — Plea of private defence 


— Burden of proof resting on accused 
fo establish plea — Nature of 


(Aug) 1341 
——S, 106 — See Customs Act (1962), 
S. 135 (b) (Jun) 793 
——S. 114 — See ao 
(1) Ibid, S. 45 _ (Apr) 53L A 

" (2) Customs Act (1962), S. 135 (b) 
ea oe À ‘(Jun) 793 
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Evidence Act (confd.) 
(3). Penal Code- (1860), S. 292 


(Feb) 258 B 
(4) Penal Code (1860), 5. 4il . 
< (Nov) 1553 
(5) Prevention of Corruption Act 
CO S. 5 (1) (d) and (2) 
(Jun) 873 D 


as: 114 Illus, (g) — Finding as to- 


late presentation of nomination parer 
challenged in election petition — N- 
production by election petitioner, of re- 
ceipt, which was required to mention 
time of presentation — Held, it was a 
circumstance against election petitiorer 
f (May) 701 A 
=—S., 115 — See also 
(1) Civil P, C. (1908), O. 19 R. € 
(Aug) 1255 B 
(2) Houses and Rents — Delhi Rent 
Control Act (59 of 1958), S. 21 
. (Feb) 193 B 
(3) J. and K. Land Acquisition Act 
(1990), Smvt. S, 52 (Sep) 1349 B 
»-—S. 115 — Acceptance of rent y 
landlord Landlord estopped from 
denying that  successor-in-interest of 
lessee has no interest in land:-— AIR 
1967 All 405, Reversed (Apr) 575 D 


——S, 115 — State Government giving 
specific promises as inducement for its 
employees to move into a newly cerea- 
ted department. — Held employees 
having acted thereon could not be deni- 
ed rights and benefits premised to them 


_ 


(May) 768 
a——S, 115 — Estoppel azainst Govern- 
ment and Municipal Committee — Pun- 


jab Municipal Act (3 cf 1911), Sec- 
tions 70 (2) (C), 60 (A) (3) — Levy of 
Octroi duty — Governmant acting in 
strict conformity with powers unger 
Sections 70 (2) (C) and 62-A (3) — 
Plea of estoppel — Not available agairst 
Government. AIR 1979 SC 621, Ds- 
sented from (Aug) 1285 
———S. 132 — See Representation of tae 
People Act (1951), S. 94 (Sep) 1362 B 


~—S. 133 — See also 
(1) Criminal P. C. (1974), S. 354 
l (Jun) 873 C 
(2) Penal Code (1860), Ss. 299, 30) 
(Nov) 1871 p2) 
_ (3) Prevention of Corruption Act 
(1947),. S. 5 (1) (d) and (2) ; 
(Jun) 873 B 
«——S, 133 — Testimony of an accom- 
plice cannot, be accepted in any matz- 
Tial particular in the absence of cor- 
1980 (S. C.J. Indexes/3` (2) & 4 aj 
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roboration from reliable sources, § 
(Sep) 1382 E 

——S. 134 — See Penal Code (1860), 

s. 300 ` (Jan) 102 


.—S. 145 — See 


(1) Criminal P .C. (1898), S. 288 


(May) 628 A 

_ (2) Criminal P. C, (1974), S. 162 
(Jun) 873 A 
——S. 157 — See Criminal P. C. (1898), 
S. 288 (May) 628 B 


Export (Control) Order (1977), Cl, 3 — 
See Imports and Exports (Control) Act 
(1947) S. 3 (Jul) 1149 A 
——Sch, I, Part A, S. No. 47 — See 
Constitution of India, Art. 226 

(Jul) 1149 C 
——Sch. 1, Part A, S. No. 47 — See 
‘Contract Act (1872), S. 56 

(Jul) 1149 B 
Foreign Exchange Regulation Act (7 of 
1947), S. 12 (1) — See Penal Code 
(1860), S. 511 (Jul) 1111 
——S. 23 (1) — See Penal Code, (1860), 
S. 511 (Jul) 1111 
Frustration of Contract — See Contract 
Act (1872), S., 56 
Fundamental Rules, R. 56 (d) — Com- 
pulsory retirement — Review Com- 
mittee set up for review ing cases of 
non-gazetteq officers is competent to 
recommend retirement, W, P. No. 886 of 
1977, D/- 24-4-1979 (Mad), Reversed, 
Jawahar Mills Case in W. P. No, 1547 
of 1977 ies) impliedly, Overruled 

(Dec) 2084 
——R. 56 G) ü — Rule will not apply 
to officiating Government servant — 
Exercise of power under Rule — Duty 
of State (Jul) 953 
General Clauses Act (10 of 1897), S, 6 
— See Karnataka Contract Carriages 
(Acgyusitony Act (1976), S. 19 
(Jan) 77 A 


Gift-tax Act (18. of 1958), S. 6 (1) 
Wealth Tax Act (1957), S. 7 (1) 
Shares of company — Valuation 
Mode — Shares of company (a going 
concern) not quoted on stock exchange 
— Profit earning method but not the 
break-up method would be appropriate 
— S. 6 (1) of the former Act is same 
as Sec. 7 (1) of the latter Act 

. (Jun) 769 B 
——S. 26 — Wealth Tax Act (1957), 
S. 27 — Answer to question of law con- 
cluded by decision of Supreme Court 
—. Refusal by Tribunal to refer the 
question —. Justified (Jun) 769 A 


— 
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Gold Control Act (45 of 1968), S, 85 (ii) 
— See also Customs Act (1962), S, 135 
(b) (Feb) 311 


——S. 85 (ii) — Customs Act (1962), 
.S. 135 (b) (ii) — Prosecution of C and 
G under — No legal evidence to show 
‘that C was either in possession of gold 
articles recovered from the compound 
of C’s house or he had any knowledge 
of the same — G already convicted on 
admission of his guilt — No evidence 
` to show any previous collusion or con- 
spiracy between C and G — Failure of 
prosecution to prove ingredients of of- 
fence — Held, C was not liable to be 
convicted — Decision of Andhra. Pra- 
desh High Court Reversed (Mar) 477 


Government of India Act (1935), (28 
Geo. V & I Edw. VIII, C 2), S. 142-A 
(2) — See Municipalities — C. P, Muni- 
cipalities Act (1922), S, 66 (1) (6) . 
(Marj 428 


Gujarat Municipalities Act (34 of 1964). 


See under Municipalities, 


Habeas Corpus — Prison vices — Role. 
of Habeas Corpus Writ — See Constitu- 
tion of India, Arts, 32, 226 


-—Procedure — 

of India, Article 226. 

Haryana Ceiling on Land Holdings Act 
(26 of 1972) 


See under Tenancy Laws, 


Haryana Ceiling on Land Holdings 
Rules (1973) 
~ See under Tenancy Laws, 


High Court Judges (Conditions of Ser- 
vice) Act (28 of 1954), Sec. 14, Second 
Proviso, S. 15 (a) read with Sch. I, 
Part II — Constitution of India, Arti- 
eles 14, 221 and 314, Sch, 2, Part D, 
Paragraph 10 (4) (before and . after 
. amendment by 1956 Act) — Trichotomy 
in payment of pension to High Court 
Judges in the Act — Nog violative of 
Articles 14,.221 and 314 — Member of 
I C. S. elevated to Bench — Not enti- 
tled to separate pension for service 
rendered before elevation (Oct) 1671 B 


——S. 15 {a} — Indian Independence 
Act (1947), S. 10 (1) and (2) — Expres- 
sion “who is a member of the Indian 
Civil Service’ in clause (a) — Not 
meaningless — Signifies members of 
Indian Civil Service prior to enforce- 
ment of 1947 Act and were elevated to 
Bench thereafter (Oct) 1671 A 


See Constitution 


HIGH COURT RULES AND ORDERS 
—High Courts Rules and Orders (Pun- 
jab), Vol, V Chap, 1-A (b), R. 3-A as 
applicable to Delhi High Court — See 
Criminal P. C, (1974), S, 482 : 

(Feb) 258 A 





. Hindu Law — Adoption — Evidence ~— 


Statement in will about adoption — 
Burden of proof (Mar) 419 B 


Adoption — Validity (Nov) 1754 B 
Banaras School — Adoption by widow 
— Authority of husband to adopt 
necessary — Authority not proved, 
First Appeal No, 153 of 1966 (All), Re- 
versed (Dec) 2008 


=—Custom — See Hindu Law — Religi- 
ous Endowment (May) 707 E 
—Joint family — Partition — One 
son as a branch separated — Effect, 
A. S. No, 403 of 1961, D/- 21-12-1965 
(Ker), partly Reversed . 
(Jul) 1173 B 


——dJoint family — Sale of property == 
Enquiry into pressure on estate — 
Necessity of. S. A. 1232 and 1214 of 
1961, D/- 3-12-1968 (Bom), Reversed 


(May) 645 

~——Partition ~» Essential 

(Jul) 1173 B 
—Partition — Father -— #Mitakshara 
Law — Right of father to partition 
joint properties (Jul) 1173 C 
Partition — Partition by will without 
consent of male members — Will in- 
effective — If it can bind members as 
family arrangements 

(Jul) 1173 D 
Religious Endowment -— See Consti- 
tution of India, Part,. II, Art. 13 

(May) 707 A 
—Religious Endowment — Sudra whe- 
ther can become Sanyasi — Orthodox 
view (May) 707 B 
—Religious Endowment — ‘Math’. = 
Head of Math — His dual obligation | 

(May) 707 C 
Religious Endowment — Office of 


Mahant — Mode of succession. — Dif- 
ferent customs and usages indicated 


(May) 707 D 
Religious Endowment — Person 
whether has become ‘Sanyasi’ — Cere- 
monies required for becoming ‘Sanyasi 
, (May) 707 E 
—Religious Endowment — Whether 


‘Sudra’ can become ‘Sanyasi’ — Ortho- 
dox view — Existing practice 
(May) 707 E 


Subject Index, A. I R: 


Hindu Law (contd) ` ; 
—Will — Joint family — Two brothers 
G and J — Two wills executed by G 
and widow of J describing B as 7s 
adopted son — Adoption not establish- 
ed — Wills how far operative 


i (Mar) 41E C 
Hindu Succession Act (30 of 1956), 
S5, 4 — See also Ibid, S, 8 "2 

(Apr) 358 


-—Ss, 4, 8 — Madras Aliyasanthana 
‘Act (9 of 1949), 36 (5) — Devolution 
of property allotted to nissanthethi 
kavaru having only a life interest — 
Moda prescribed by S, 36 (5) of Madras 
Act must give way to provisions of 
Section 8 of Hindu Succesion Act 
(Feb) 19§ B 
——Ss, 7 (2), Expln. 8 — Madras ali- 
yasanthana Act (9 of 1£49), Section 36 
(5) — Suit for partition of properties 
in. accordance with Madras Act — Pre- 
liminary decree — Shares allotied 
jointly — Death of one shareholder — 
Undivided interest of d2ceased would 
devolve on their heirs under Hindu 
Succession Act and not under Madras 


Aliyasanthana Act (Feb) 19§ A 
-———S. 8 — See also 
(1) Ibid, 5, 4 (Feb) 19§ B 


(2) Ibid, S, 7 (2), Exp”, 


(Feb) 19€ A 


—S, 8 read with S, 4 — Last male 
holder of certain property gifting it to 
his daughters — Death of. last male 
holder after coming into force of -Act 
— Property would revert whether to 
daughters or to collateral of last male 
holder, Decision of Punjab High Court, 
Reversed (Apr) 558 


——S’, 14 — U. P., Zemindari Aboli- 
tion and Land Reforms Act (1 of 1951), 
Ss. 171, 172 — Widow cf the last pro- 
prietor.of lands in dispute was record- 
ed as such — At that t:me neither zhe 
U. P. Act was passed nor Succession 
Act came into force — Held that after 
passing of both the Acts the widow. be- 
came absolute owner of the property 
and the interest of collaterals ceased 
to exist (Aug) 1329 


House of People (Extention Duration} 
Act (109 of 1976), S. 2 — See Consti- 
tution (Fortieth Amendment) act 
(1976), Section 1 (Nov) 1789 H 


HOUSES ANI: RENTS 
—Bombay Rents, Hotel and Lodging 
House Rates Control] Act (87 of 1947), 
Sec. 1 — See Civil P. C. (1908), Sec- 
tion 11 x (Aug) 1201 B 


`3 (1) (b) 
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Houses and Rents =- Bombay Rents, 
Hotel & Lodging House Rates Control 
Act (contd.) 
—S. 5 (8) — Certain watan land 
leased for purposes of storing timber — 
Land never used for agricultural pur- 
poses — Held, land was premises 
(Apr) 590 A 
——S, 5 (11), (6) — Lease of certain 
watan land by father of A to R for 
storing timber — Death of father of A 
— R continued to be tenant 
(Apr) 590 B 
——S, 12 (3) (b) — Payment of rent 
and permitted increases ‘regularly’ 
during pendency of suit or appeal — 
Term. ‘regularly’ is mandatory and not 
directory. Judgment of Guj. High Court 
dated 21-7-1977, Reversed 
(Jul) 954 
—-S, 12 (3) (b) — Tenant not observ- 
ing conditions of the section — Not 
entitled to its protection 
i (Oct) 1605 A 
——S. 28 — Jurisdiction of Court of 
Small Causes (Oct) 1605 B 
Cantonments (Extension of Rent Con- 
trol Lows} Act (46 of 1957), S. 3 — 
Amendment by Act 22 of 1972 introduce 
ing Section 3 (4) — Retrospective effect 
— Validation of pre-existing decrees 
and their execution (Aug) 1201 A 
Cantonments (Extension of Rent Con- 
tro] Laws) Amendment Act (22 of 1972), 
S. 3 — See Civil P. C, (1908), S. 11 
(Aug) 1201 B 
—Delhi Rent Control Act (59 of 1958), 
S. 2 (k) — See Municipalities — Pun- 
jab Municipal Act (3 of 1911), Section 
3 (1) (b) (Apr) 541 
-——S. 9 — See Municipalities — Pun- 
jab Municipal Act (3 of 1911), Section 
(Apr) 541 
——S. 12 — See Municipalites — 
Punjab Municipal Act (3 of 1911), Sec- 
tion 3 (1) (b) (Apr) 541 
——S, 14 (i) (e) ( — See Civil P. C. 
(1908), O. 2, R, 2 (Feb) 161 A 
—S. 14 (1) — Scope — Specific 
direction barring execution of orders 
for prescribed period — Not necessary 
l (Dec) 2012 C 
=——S, 14 (b) — Eviction of tenant on 
ground of subletting or assigning — In- 
voluntarly sale is included. 1969 Rent 
CJ 657 (Delhi), Reversed 


(Oct) 1655 B 
——S, 14-A (1) — See Civil P.C.. 
(1908), O. 2, R. 2 (Feb) 161 A 


——S. 15 (7) — Striking out- defence — 
Power is discretionary, C, R, No 


44 


Houses and Rents — Delhi Rent Con- 
trol Act (contd.) ' 
689 of 1978, D/- 19-10-1978, (Delhi), 
Reversed (Oct) 1664 A 


—Ss, 15 (7), 25-B and 38 — Striking 
_out defence of tenant — Order falls 
under Section 15 and not under Sec- 
tion 25-B — Appealable under Sec- 
tion 38 — Section 25-B does not ope- 
‘rate as bar — C. R. No. 689 of 1978, 
D/- 17-10-1978, (Delhi), Reversed 

(Oct) 1664 B 
——S. 21 — Application for eviction re- 
ferring to lease but not stating that it 
was ‘in. writing’ — Held application 
could not be treated as defective for 
such omission (Feb) 193 A 
——S. 21 — Application for eviction —~ 
Tenant is not estopped from challeng- 
ing legality of sanction — Rent Con- 
troller can also examine whether sanc- 
tion for lease granted was a make-be- 
lieve, vitiated by fraud or collusion. 
1976 Ren CJ 582 (Delhi), Overruled 

(Feb) 193 B 
— Ss. 25-A (1) and 25-B (10) — Com- 
bine effect (Dec) 2012 A 
——S. 25-B — See 

(1) Ibid, S. 15 (7) (Oct) 1664 B 
(2) Constitution of India, Art. 14 

(Feb) 161 B 
——S. 25-B (8) — Interpretation — 
Order refusing recovery of possession 
— Revisable (Dec) 2012 B 


=S. 25-B (10) — See Ibid, Section 
25-A (1) (Dec) 2012 A 
—S. 38 — See Ibid, S. 15 (7) 

(Oct) 1664 B 
—East Punjab Urban Rent Restriction 
Act (3 of 1949), Sections 2 (i) and 13 
(1) — ‘Tenant’ — Includes quondam 
tenant continuing in possession — Im- 
munity from execution under Section 
13 (1) (Feb) 299 A 
—S, 6 — See Debt Laws — Punjab 
Relief of Indebtedness Act (1934), Sec- 
tion 31 (Nov) 1709 A 
—S. 13 (1) — See Ibid, S. 2 (i) 

(Feb) 299 A 
—S. 13 (2) — See Debt Laws — 
Punjab Relief of Indebtedness Act 
(1934), S. 31 (Nov) 1709 A 


S. 13 (2) Gi) (a) — Scope — Sub- 
letting must be after commencement of 
the Act — Amendment of Cantonment 
(Extension of Rent Control Laws) Act 
(1957) by Act XXII of 1972 — Effect 

(Nov) 1866 
-——S. 13 (2) Proviso — Expression 
“first hearing” occuring in the proviso 
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Houses and Rents — East Punjab 
Urban Rent Restriction Act (contd.) 


— Hypertechnical or literal construc 
tion should not be given _ 
(Nov) 1709 B 


—-o, 13 (2) (i) Proviso — Tenant de- 
positing rent and arrears along with 
costs and interest prior to date of first? 
hearing — Deposit valid — Tenant en- 
titled to protection given by Act. ILR 
(1977) 1 Punj and Har 877, Reversed; 
AIR 1971 Punj 351, Overruled 

; (Jan) 138 


——S. 13 (3) (a @ — Eviction on 
ground that landlord requires residen- 
tial building for his own occupation — 
Held there was not merely inadequacy 
of pleadings sufficient to make out a 
cause of action but total absence of 
proof of two vital requirements — A 
mere affidavit at a late stage of litiga- 
tive process can hardly be adequate to 
meet mandate of Section 13 (3) 

(Aug) 1218 


=s. 19 — See Debt Laws — Punjab 
Relief of Indebtedness Act (1934), Sec- 
tion 31 (Nov) 1709 A 


—Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965), S. 11 (4) (i) 
— Sublettmg of premises without con- 
sent of landlord or in absence of right 
to do so under lease deed — Tenant 
can be evicted under Section 11 (4) (i) 

(Nov) 1756 


—Madhya Pradesh Accommodation 
Control Act (41 of 1961), S. 12 (1) (a) 
and (3) — See Ibid, 13 (6) (Apr) 587 


——Ss. 13 (6), 12 (1) (a) and (3) — 
Eviction of tenant — Striking out de- 
fence for non-payment of rent — 
Within discretion of Court — S, A. No, 
440 of 1971, D/- 2-8-1976 (Madh Pra), 
Reversed; AIR 1968 Madh Pra 1 (FB), 
Overruled (Apr) 587 


—Tami]l Nadu Buildings (Lease . and 
Rent Control) Act (18 of 1960), S. 2 (2) 
— Words “any building...... let...” 
Refer to a building which was subject- 
matter of a lease which has been ter- 
minated by issue of Notice under Sec- 
tion 106, T. P. Act and which has 
continued to remain in occupation of 
tenant. O., S. A. No, 75 of 1977, D/- 
1-2-1979 (Mad), Reversed 

(Feb) 214 C 


——S. 2 (8) — See: Houses and Rents 
— Tamil Nadu Buildings (Lease. and 


Subject Index, A. 1B. 


Houses and Rents — T. N. Buildings 
(Lease and Rent Control) Act (contd. 
Rent Control) Amendment Act (11 of 
1964), S. 3 i (Feb) 214 B 
——5S. 14 (1) — See Constitution f 
India, Art, -136 (Dec) 2123 
——S. 25 — Revisional powers of High 
Court, under — Scope of — High Court 


should not interfere w-th concurrent 
‘finding of lower Tribunal (Aug) 1253 
—Tamil Nadu Buildings (Lease asd 


Rent Control} Amendment Act (11 of 
(1964), S. 3 — Suit for eviction from 
building exempted from provisions >f 
principal Act pending on date of pub- 
lication of Amendment Act — Suit wll 
abate. O. S. A. No. 75 of 1977, Dy- 
1-2-1979 (Mad), Reversed 

(Feb) 214 A 


—-§, 3 — Tenancy wich regard <o 
building which was exempt from pro- 
visions of principal Act — Termination 
of, prior to 10-6-1964 — Eviction svit 
pending on 10-6-1964 stcod abated — 
Tenant does not became trespass2r 
after 10-6-1964. O. S. A. No.75 of 
1977, D/- 1-2-1979 (Mad), Reversed 
(Feb) 214 B 


—Uttar Pradesh (Temporary) Control >Í 
Rent and Eviction Act (3 of 1947), Sez- 
tion 3 (1) (a) — Eviction of tenant ~ 
Ground of arrears of rent under Cl. (aJ 
— Agreement to pay past arrears by 
monthly instalments along with current 
monthly rent — Effect — S. A, No, 
2693 of 1963, D/- 21-8-1969 (All), Rə- 
versed (Mar) 323 
—S. 3 (1) (a) — Lease entered ino 
after coming into force o? Act — Fal- 
ure to pay arrears within one mon-h 
of service of demand notice — Lease 


to be governed by Rent Act. Second 
Appeal No, 1520 of 196€, D/- 23:3- 
1969 (All), Reversed (Aug) 1214 
—Uttar Pradesh Urban Buildings 


(Regulation of Letting, Rent and Eviz- 
tion) Act (13 of 1972), Preamble 
Act is prospective (May) 635A 
—West Bengal Premises Tenancy Act 
(12 of 1956), Ss, 13 (1) ©; 21 and 32 
— Ejectment on ground pf default -n 
payment of rent — No dəfault in pay- 
ment of rent to attract Section 13 Q) 
(i) — In view of Ss. 21 and 22 after 
refusal to accept a valid tender of rent 
the rent for subsequent months need 
not necessarily be deposited with Rent 
Controller by 15th of next subsequent 
month, Decision of Secun: ae Court, 
Reversed. -. : :* (Jun) 8"2 


— 
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Houses and Rents — W, B, Premises 
Tenancy Act (contd.) 


——S, 21 = See Ibid, 13 (1) (i) 
(Jun) 872 
—S. 22 — See Ibid, S, 13 (1) @ 
(Jun) 872 





Hyderabad Tenancy and perienltieel 
Lands Act (21 of 1950) 
See under Tenancy Laws 


Imports and Exports (Control) Act (18 
of 1947), S. 3 — See also Contract Act 
(1872), Section 56 (Jul) 1149 B 
—-S. 3 — Export of Silver — Total 
ban — Administrative policy behind 
the ban is justiciable in view of Art. 
19 of the Constitution. (Jul) 1149 A 


Income Tax — Accumulated Profits — 
See Income-tax Act (1922), S. 2 (6-A) 
— Business expenditure — See Income- 
tax Act (1922), Section 10 (2) 
—Capital receipt or revenue receipt —~ 
See Income-tax Act (1961), Ss. 4, 5 
— Charitable purpose — See Income- 
tax Act (1961), Ss. 2 (15), 11 
—Current repairs — See Income-tax 
Act (1922), Section 10 (2) (v) and (xv) 
——Income or capital receipt — See 
Income-tax Act (1961), S. 4 
——Purchase, meaning of — See In- 
come-tax Act (1961), S. 54 (1) 
Reassessment — See Income-tax 
Act (1922), S. 34 (3) 
—Reference to High Court — 
Income-tax Act .(1961), S. 256 
——Reference to Supreme Court 
See Income-tax Act (1961), S. 257 





See 


_ 








Revenue expenditure — See In- 
come-tax Act (1922), S. 1 
Revenue expenditure — See In- 


come-tax Act (1922), S. 10 (2) (xv) 
—Revenue receipt or capital receipt 
— See Income-tax Act (1961), Ss, 4, 5 
——Search and seizure — See Income- 
tax Act (1961), Sec, 132 

—Set off of loss — Speculative trans- 
actions —- See Income-tax Act , (1922), 
Section 24 = 


——Speculative transaction — See In- 
come-tax Act (1922), S. 24 (1), Expln. 2 
——tTransfer of assets — See Income- 
tax (1961), Section 34 (3) 


Income-tax Act (11 of 1922), S. 1 — 
Assessee owning several collieries 
One colliery requisitioned by military 
— After release, assessee renovating 
buildings, reconditioning machinery etc. 
— Expenditure revenue and not capi- 
tal in nature . (May). 640 C 
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Income-tax Act (1922) (contd) -- 

—S, 2 (6-A) (e) — See also Consti- 
tution of India; Art, 136 (Mar) 372 
——S. 2 (6-A) (e) — Expression “accu- 
mulated profits’ — It does not include 


current profits (Mar) 478 A 
—S, 4A (a), fii) — Residence in 
taxable territories — Expressions “he 
maintains a dwelling house” and “he 
has maintained for him a dwelling 
house” connotation of (Apr) 525 


——S. 10 (1) — Assessee carrying on 
smuggling activity — Loss arising out 
of confiscation of currency notes — 
Held, deduction must be allowed 


(Aug) 1271 
—S, 10 (2) — See Ibid, S. 66 
(May) 640 A 


—S. 10 (2) (v) and (xv) — Repairs 
to buildings and machinery not falling 


under “current repairs’ — Deduction 
as business expenditure — Not barred 
by clause (v) (May) 640 B 


—S. 10 (2) (xv) — Companies Act 
(1956), Sections 384 and 2 (24) — Busi- 
ness expenditure — Remuneration paid 
to company for ` finalising and manag- 
ing assessee’s Mills — Held, company 
was not “manager” and remuneration 
was deductible as business expenditure 
` (Feb) 235 
—S. 10 (2) (xvj) — U. P. Sugarcane 
Cess Act (22 of 1956), Section 3 (3) — 
Interest paid on cess under . Section 
3 (3) — Not a penalty — Assessee can 
claim if as deduction under Section 
(2) (xv) of Income-tax Act — Decision 
of Delhi High Court Reversed 
(May) 754 
—S. 10 (2) (xv) — Income-tax Act 
(43 of 1961), S. 37 — Purchase of loom 
working hours from other mill — Held 
amount paid for. such purchase was 
revenue expenditure allowable under 
Section 10 (2) (xv), 1975 Tax LR 360 
(Cal), Reversed (Dec) 1946 


——S. 24 (1) Expin. 2 —. “Speculative 
transactions” — Transactions settled 
by handing over delivery orders — 
Payment by cheques: — Absence of 
evidence that actual delivery of goods 
was ever effected — Transactions must 
be regarded as “speculative transac- 
tions” (Feb) 234 


——S. 24 (1) Expln 2 — Speculative 
transaction — What is Foe 

l (Apr) 483 
——S. 24 (2) (iii) — Applicability 
Assessee’s business, manufacture 
Jute — Assessment year 1960-61 ' 


tgl 


Income-tax Act (1922) (contd. 

Unabsorbed loss of assessment year 
1950-51 cannot be set off against busi- 
ness income of assessment year 1960-61 


; (Feb) 251 
——S, 33-B — Nota charging provi- 
sion — Principle of strict cọnstruction 
of fiscal statute not applicable 

(Apr) 485 C 


—-S: 33-B (2) (b) and (4) — Limita- 
tion under sub-section (2) (b) — Ap- 
plicable only to suo motu orders of 
Commissioner — Case remanded to him 
by Tribunal under sub-section (4) for 
fresh disposal — No limitation applies, 
(1970) 77 ITR 934 (Assam), Overruled; 
I. T. Ref, No. 117 of 1967, D/- 9-3- 
1972 (Cal), Reversed P 
i i , (Apr) 485 A 
—S, 34 — Concealed income of as- 
sessee — Reassessment — 
prove that amount represents undis- 
closed income of assessee is on revenue, 
1973 Tax LR 90 (Bom), Reversed 

_ (Dec) 2117 


——S. 34 (8), Second Proviso — Re- 


assessment proceedings 
(Jan) 98 


—S. 49-D — Agreement between 
India and Pakistan for avoidance of 
double taxation — Article IV — Agri- 
cultural income in Pakistan whether 
could fall within scope of the agree- 
ment (Feb) 252 
— Ss. 66, 10 (2) — High Court re- 
versing decision of lower authorities 
relying upon facts admitted between 
parties and found by Income-tax Offi- 
cer — Held, did not -amount to .-re- 
appraisal of facts (May) 640 A 
Income-tax Act (43 of 1961), Ss, 2 (15) 
and 11 — Words “not involving the 
carrying on of any activity for profit” 
— Interpretation of. AIR 1976 SC 348, 
Overruled (Mar) 387 B 
—Ss. 2 (15) and 11 — “Charitable 
purpose” — Interpretation of — English 
decisions are not binding 


(Mar) 387 C 
—S, 2 (15) — Evidence Act (1872), 
S. 57 — Expression “charitable pur- 
pose” — Interpretation of — State of- 


law prevailing at the time of passing 
of provision can be looked at. 
i (Mar) 387 D 
==—S, 2 (17) — See Ibid, S, 34 (3) (b) 
(Feb) 176 
—Ss. 4 and 5 — Sale of trees of 
spontaneous growth — Only trunks al- 
lowed to be cut leaving stumps and 


Burden to >- 
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Income-tax Act (1961) (contd.) 


roots intact for protecting soil for 
cultivation — Income from sale held 
not revenue receipt (Jan) 71 


-——S. 4 — Receipt whether income or 
capital receipt, AIR 1971 Cal 125, Re- 


versed (Mar) #0 
—5S, 5 — See Ibid, S, 4 
(Jan) 71 

-——S, 11 — See Ibid, S. 2 (15) 
(Mar) 387 B, C 


—Ss, 22, 256 — Income from horse 
property, — Deduction — Finding y 
Tribunal that Section 22 not attracted 
— Reference by assessee — Direction 
by High Court to Tribunal that pro~ 
perty possesses annual value — Hed, 
not barred because of omission of Pe~ 
venue to ask for referer.ce 

(May) 758 A 
—-S, 23 (1) Proviso — Income fram 
house property —- Municipal taxes —~ 
Deduction — Property must be in 
occupation of tenant (May) 758 C 
——S. 24 (1) (ix) — Income from hovse 
property -—- Vacancy remission — Pro- 
perty not let out throughout relevant 
previous year — In fact, no evidence 
that it was ever let out — Benefit 
under Section 24 (1) (ix) not availatle 

(May) 758 D 
—Ss, 34 (3) (b), 2 (47) and 155 (5) — 
Transfer — Partnership jirm — Disso~ 
lution — Distribution of assets among 
partners — It does not amount to 
transfer of assets within Section 34 
(8) (b) — Withdrawal of development 
rebate wrong. I.-T. Ref. Nos. 115-118 
of 1970, D/- 14-7-1972 (Ker), Reversed 

(Feb) 176 A 
——§, 37 — See Income-:ax Act (1922), 
Section 10 (2) (xv) (Dec) 1946 
——S, 54 (1) — Purchase — Meaning 
of — Includes release deed for consi- 
deration by co-sharers in favour of one 


of them (Jan) 36 
—S5S, 64 (1) — See Ibid, S. 271 (1) +c) 
(Dec) 2144 


——Ss, 132 and 226 (4) — Power of 
search and seizure under Section 132 
and power of recovery under Section 
226 (4) — When exerciseble E 

(Jan) 39 
——S, 132 (5) — Seizure of large sum 
from the person of. accused by Polize 
— Criminal proceeding subsequently 
dropped — Application under Sectien 
132 by Income-tax Officer requesting 
payment of amount to him as it rz- 
presented undisclosed income of a 
cused — Income-tax Officer held could 


Income-tax Act (1961) (contd.j 

only retain amount sufficient to satisfy 
the income-tax assessed and was bound 
to return balance (Nov) 1742 
——S, 139 (1) — See Ibid, S, 271 (H), 
(c) (Dec) 2114 
——S, 153 (1) (a) (itiy — Proceedings 
under Section 142.suspended by High 
Court in consequence of writ petition 
— Effect — Order directing fresh as- 
sessment — Bar of limitation 


(May) 656 

—s. 155 6) — See Ibid, Section 34 

(3) (by '(Feb) 176 A 
——S, 226 — See Ibid, S, 132 

ee (Jan) 99 

——S. 256 — See also 
(1) Ibid, S. 22 (May) 758 A 
(2) Ibid, S. 261 (Mar) 478 B 


——S, 256 — Income-tax Rules, 1962, 
Rule 48 — Reference — Specification 
of questions — Reference application by 
revenue —- Assessee if can ask for re- 
ference of question of law on the re 
ference by the Revenue, 1972 Tax LR 
673 (Ker), Reversed. (1970) 75 ITR 93 
(Mad); (1970) 77 ITR 276 (Mad); AIR 
1964 Raj 59; (1968) 70 ITR 194 (Gujh 
(1968) 70 ITR 203 (Guj) and I-T, Ref. 
No. 20 of 1950, D/- 10-10-1950 (Mad), 
Overruled (Mar) 478 C 
——S. 256 — Reference — Jurisdic~ 
tion of High Court — Scope — Does 
not act as a court of appeal — Ad- 
visory jurisdiction — Cannot modify or 
set aside order of Tribunal 

(May) 758 B 
——S, 256 — - Reference to High Court 
— Scope of — Powers of High Court 
in .deciding a question of law referred 
to it (Jul) 1146 B 
——S. 257 — Reference to Supreme 
Court on account of conflict of deci- 
sions of High Court — Court can de- 
cide only the particular question re- 
ferred | : (Mar) 387 A 


——Ss, 261 and 256 — Reference of 
question. at the instance of revenue —-. 
Question added at the instance of tha 
assessee in the reference though he 
had not filed reference application — 
Revenue not contending before High 
Court that reference was incompetent 
in respect of second question — Ques- 
tion can be allowed to be raised be- 
fore Supreme Court (Mar) 478 B 
——S, 271 (1) (c) — Penalty proceed- 
ings — Nature of — Principles to | 

considered by revenue authority be- 
fore imposing penalty  _ (Jul) 1146 A 
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Income-tax Act (1961) (contd.) 
— Ss. 271 (1) (c), 189 (1), 64 (1) =— 
Income of spouse or child — Assessee, 


if bound to show in his return such 
income — Breach of Section 139 (1) — 
Section 271 (1) (c) if attracted 

(Dec) 2114 


——S, 297 (2) (a) (ii) — Proceedings 
under Section 34 of 1922 Act actually 
pending on 1-4-1962 — Proceedings not 


without jurisdiction — Issue of notice 
under Section 148 would be incom- 
petent. 1971 Tax LR 41168. (All), Re- 
versed ; (Mar) 377 


Income-tax Rules (1962), R. 48 — See 
Income-tax Act (1961), Section 256 
(Mar) 478 C 
Indian Independence Act (1947), S. 10 
— See High Court Judges (Conditions 
of Service) Act (1954), S. 15 
(Oct) 1671 A 
Indian Independence (Rights, Property 
and Liabilities) Order (1947), Art, 8 (1) 
(a) and (b) — Applicability — Domi- 
nant factor to be considered indicated 
(Aug) 1311 
Indian Police Service (Appointment by 
Promotion) Regulations (1955), Regn. 7 
— See Indian Police Service (Regula- 
` tion of Seniority) Rules (1954), Rule 
3 (3) (b) (Aug) 1275 A 


Indian Police Service (Cadre) Rules 
(1954), Rules 4, 6 and 9 — Indian 
Police Service (Fixation of Cadre 
Strength) Regulation (1955), Sch. Items 
1 and 2 — Non-cadre officers cannot 
be denied the benefit of continuous 
Officiation in senior post merely be- 
cause cadre officers had been appoint- 
ed on deputation elsewhere in excess 
of number of posts specified against 
Deputation Reserve in schedule to fixa- 
tion of cadre strength Regulations. 
(1975) 2 Serv LR 531 (Punj & Har), 
Reversed (Aug) 1275 B 


—R. 6 — See Ibid, R. 4 i 

(Aug) 1275 B 
-—R, 9 — See Ibid, R. 4 

(Aug) 1275 B 


Indian Police Service (Fixation of Cadre 
Strength) Regulation (1955), Sch. Item 1 
— See Indian Police Service (Cadre) 
Rules (1954), R. 4 (Aug) 1275 B 
——Sch. Item 2 —See Indian Police 
Service (Cadre) Rules (1954), R. 4 
(Aug) 1275 B 
Indian Police Service (Regulation of 
Seniority) Rules (1954), Rr. 3 (3) (b) 
and 4 (4) — Fixation of seniority — 
Year of allotment — Determination — 


Indian Police Service 
Seniority) Rules (contd.) 
Factors to be considered. (1975) 2 Serv 
LR 531 (Punj & Har) Reversed 
(Aug) 1275 A 
——Rr. 3 (iii) (b), 7, 8, 9 — Indian 
Police Service — Promotee — Year of 
allotment — Fixation of — Administra- 
tive lapses — No injustice however to 
officers senior to promotee — Relaxa- 
tion also granted — Promotion, held, 
could not be challenged on ground of 
lapses (Sep) 1447 A 
——R, 4 (4) — See Ibid, R. 3 (3) (b) 
l - (Aug) 1275 A 
———R. 7 — See Ibid, R. 3 (iii) (b) . 
(Sep) 1447 A 
——R. 8 — See Ibid, R. 3 (iii) (b) 
(Sep) 1447 A 
—R. 9 — See Ibid, R. 3 (iii) (b) 
(Sep) 1447 A 
Indian (Provisional Constitution) Order 
(1947) — See High Court Judges 
(Conditions of Service) Act (1954), Sec- 
tion 15 (a) (Oct) 1671 A 
Industria] dispute — Dearness allow- 
ance — See Industrial Disputes Act 
(1947), Sch. 3, Item. 2 
——Retrenchment. — See Industrial 
Disputes Act, Secs, 2 (00) and 25 F 
——Wrongful dismissal — See Indus- 
trial] Disputes Act, S. 11-A 
Industrial Disputes Act (14 of 1947), 
Pre, — See Ibid, Section 19 (2) and (6) 
(Dec) . 2181 D 
-—-Ss. 2 (00) and 25-F — “Retrench- 
ment” — Includes every kind of termi- 
nation. 1979 Lab IC 1399 (Ker) (FB), 
AIR 1962 Bom 152 (FB); (1967) 1 Lab 
LJ 545 (Punj) and AIR 1966 Raj 56, 
Overruled (Aug) 1219 
— 5. 9-A — See Life Insurance Cor- 
poration Act (1956), S. 11 (Dec) 2181 A 
——S. 10-A — See 
(1) Ibid, S. 11-A (Dec) 1816 D 
(2) Constitution of India, Art. - 226 
(Dec) 1896 A 
—-S. 11 — Powers of tribunal to go 
into the question whether order of 
discharge simpliciter by management is 


(Regulation of 


punitive in nature (Dec) 1896 F 
—Ss. 11-A, 10-A — “Tribunal” — 
Meaning of — Includes arbitrator under 
Section 10-A (Dec) 1896 D 
——S,. 11-A — Wrongful dismissal — 
Claim of workman to reinstatement 
and back wages (Dec) 1896 G 


-——S, 18 — See also Life Insurance 
Corporation Act (1956), S. 11 


; ; (Dec) 2181 A 
—S. 18 — Settlement — _ Binding 
nature of — Extent (Dec) 2135 B 
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Industrial Disputes Act (contd.) 
——S, 19 (2) (6) — See Life Insurarce 
Corporation Act (1956), S. 11 

(ec) 2181 A 


——S, 23 — See Life Insurance Cer- 
poration Act (1956), S. 11 
(Dec) 2181 A 
——S, 25-F — See also Ibid, S. 2 (0) 
(Aug) 1519 
——S, 25-F, Cl. (b) — Retrenchment 
compensation — High Court enhanc-ng 
compensation to Rs, 37& but confirm- 
ing order of Labour Court refusing re- 
instatement — Appeal by special leave 
limited to question of compensation — 
Supreme Court raised the compensaton 
by Rs, 750 (Nov) 1871 B 
——S. 25-G — “Last come first go” — 
Not an inflexible rule — Departure 
from rule — Valid nd justifiable 
grounds must be proved by manage- 
ment (Sep) 145+ B 
——-S, 25-G — Question whether work- 
men fall in same category — Deter- 
mination of — Relevant circumstarces 
(Sep) 1454 C 
—S. 33 (2) — Dismissal of employee 
pending industrial dispute — Order re- 
fusing or granting approval must be 
speaking order (Dec) 2124 
—S. 36 (1) Representation of 
workmen — Party to dispute may 
participate in proceeding himself 
(Dec) 2135 A 
-——Sch, 3, Item t — See Constitucion 
of India, Art. 136 (Apr) 511 


—tch, 3, Item 1 — Gujarat Co-opera- 
tive Societies Act (10 of 1962), Sec. 66 
(1) — Workmen employed in co-opera- 
tive sugar factories in Gujarat — Fin- 
ancial capacity of industry — Deprezia- 
tion allowance if ean be taken into con- 
sideration. SCA No, 311 of 1378, 
D/- 30-1-1979 (Guj), Reversed 

(Jan) 39 B 


-—Sch. 3, Item 2 — Dearness allow- 
ance —~ Workmen employed in co-ope- 
rative sugar factories -n Gujarat 
Grant of neutralisation of variable 
dearness allowance at 125% is fllegal. 
S.C. A. No. 311 of 1978, D/- 30-1-.979 
(Guj), Reversed (Jan) 39 A 


Industries (Development and Regula- 
tion) Act (65 of 1951), © 2 — See Con- 
stitution of India, Art, 246 (Dec) 1955 A 
——S. 18 (b) (1) — See Constitution of 
India, Sch. 7, List 1, Entry 52 

(May) 614 B 
—S. 20 — See Constitution of Irdia, 
Art, 246 © hee (Dec) 1955 A 
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Industries (Development and Regula- 
tion) Act (contd,) 
——Sch. 1, Heading 25 — See Constitu- 
tion of India, Art. 246 (Dec) 1955 A 
Inherent powers of Court — See Cri. 
P. C. (1974), S. 482 
International Covenant on Civil and 
Political Rights Art, 11 — See Civil 
P. C. (1908), S. 51 (Mar) 470 A 
International Law (private) — Interna- 
tional Covenant.on Civil and Poli- 
tical Rights Binding nature — 
See Constitution of India, Art. 51 (c) 
Interpretation of Statutes — See 

(1) Defence of India Rules (1962), 

R. 126-H (2) (Apr) 593 C 

(2) Education — Kerala State Pro- 
spectus for Post Graduate Course 
in Ophthalmology Clause 4 


(Aug) 1230 

(3) Income-tax Act (1961), S. 2 (15) 

(Mar) 387 C 

(4) Karnataka Contract Carriages 
(Acquisition) Act (1976), S. 19 

(Jan) 77 A 

(5) Special Courts Act (1979), Sec- 

tion 11 (Jul) 962 A 


——Absence of definition of term-— See 
Mysore Motor Vehicles Taxation Act 
(35 of 1957), S, 3 (1) and (2) 
(Jan) 148 
——Accused’s right — See Tenancy 
Laws — Hyderabad Tenancy and Agri- 
cultural Lands Act (1950), S. 28 (1) 
proviso (Jan) 101 
——Beneficial statute — Rent Control 
Legislation — Rule of construction 
(Feb) 299 B 
-——-‘Deeming Provision’ — See Con- 
stitution of India, Art. 286 (2) 
(Sep) 1468 A 
—Fmntries in Sales-tax Legislation — 
Meaning of words — Rule of construc- 
tion (May) 611 A 
——External aid — See Income-tax Act 
(1961), S. 2 (15) (Mar) 387 D 
——Fiscal Statute — Strict Construc- 
tion — See Income-tax Act (1922), Sec- 


tion- 33-B (Apr) 485 C 
——Inadequacies in statute — Duty of 
court (Oct) 1579 G 
——Law relating to contracts — Im- 


‘porting of principles of English Law — 


Permissibility (Nov) 1717 B 
Literal construction Causus 
omissus and reading statute as a whole 
=— Principles — Applicability 

(Apr) 485 B 
——Mandatory rule and directory rule 
— Distinction — Provision whether di- 
rectory or mandatory — Determination® 
—Test (Feb) 303 B 
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Interpretation of Statutes (contd.) 


——Marginal Note — Object and effect 
of : (Nov) 1682 B 
——Proviso (Jun) 892 B 


——Punctuation marks — Do not con< 
- trol meaning of a Statute when it is 
otherwise obvious (Jan) 150 B 


—~Reading down the enacted provi- 
sion — When permissible, (Per P. S, 
Kailasam, J,) (Jul) 1042 L 


——Rules — Two constructions possi- 
ble — Construction making the rule 
unworkable should be avoided 
. % (Aug) 1255 C 
——-Rules of construction — See In- 
come-tax Act (1922), S, 33-B (2) & (4) 
- (Apr) 485 A 
—Statement of objects and reasons 
and Preamble — They can be referred 
to as an aid to construing the enacting 


provisions, (Per P, S, Kailasam, J.) 
(Jul) 1042 K 
——Taxing statutes — Sales Tax — 


Meaning of words and expressions 
(Oct) 1552 B 
——Use of Statement of Objects and 
Reasons — See Sales Tax — Central 
Sales Tax Act (1956), S. 5 -(3) $ 
(Sep) 1468 B 
——Word “OR” — See Prevention of 
. Food Adulteration Act (1954), S. 2 (1) 
(£) 


555 (Mar) 360 A 
Jammu and Kashmir Public Safety Act 
(6 of 1978) 


See under Public Safety, 


Jammu and Kashmir Representation 
of the People Act (4 of 1957), Ss, 89 
(3), 94 — Requirement that copy | of 
election petition for respondent should 
be attested by petitioner — Require- 


ment is mandatory , (Feb) 303 A 
—-S, 94 — See Ibid, S. 89 (3) 
; (Feb) 303 A 


J. and K. State Land Acquisition Aet 
(10 of 1990 Svt.) S. 4 — Lands owned 
. by Maharaja held by assamidar — Re- 
sumption —- Renta] dues paid under 
custom — Acquisition proceeding started 
after sixty years and compensation 
awarded — Illegal. C. A. No. 67 of 
1965, D/- 29-4-1969 (J and. K), Reversed 

(Sep) 1349 A 


——~S. 52 — Resumption of land held 
by assamidar — Rental dues paid under 
custom — Acquisition proceedings of 
same land after more than sixty years 
— Compensation awarded — Reference 
gunder Act — Government filing appeal 
against order under Act — Petition 
under O, 41, R. 27 for taking additional 
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J. & K. State Land Acquisition Act 
(contd.} 

evidence rejected — Review petition 
against dismissal of appeal also dismis- 
sed — Held, that the scope of appeal 
under Act was limited and findings 
therein were not a bar to suit by Gov- 
ment nor was the .question’ of estoppel 


arose (Sep) 1349 B 
Karnataka Administrative Service (Re- 
cruitment) Rules (1957), R. 17 (h) — 


Assistant Commissioner Class-I_ (Junior 
Scale) — Seniority — Computation of 
. 4 (Oct) 1561 

Karnataka Contract Carriages -(Aquisi- 
tion) Act (21 of 1976), Ss. 19 (3), 31 (2) 
— Automatic absorption of employees 
of erstwhile contract carriages — Not 
permissible — They do not acquire any 
vested rights under repealed Ordinance 
(Jan). 77 A` 

———S, 19 (3) — The Act replaces ear- 
lier Ordinance (1976) with retrospective 
effect — Action taken under Ordinance 
stands wholly effaced — Ratio of ab- 
sorption of employees of erstwhile Con- 
tract Carriages is altered retrospectively 


by the Act l - (Jan) 77 B 
—S. 31 (2) — See Ibid, S. 19 (3) 
(Jan) 77 A 


Karnataka Contract Carriages (Acquisi< 
tion) Ordinance (1976), Cl. 20 (3) -—~ 
See Karnataka Contract Carriages (Ac= 
quisition) Act (1976), S,~10 (3) 
; (Jan) 77 A, B 
Karnataka Motor Vehicles Taxation Act 
(35 of 1957), Sec. 3 (1) and (2) — ‘Kep# 
in the State of Mysore — Meaning — 
It is something more than mere stop: 
page or halt for rest, food ete, in 
course of transit through Mysore 

` (Jan) 148 
Kerala Buildings (Lease and Rent Con= 

trol) Act (2 of 1965) 

See under Houses and Rents , 
Kerala Buildings Tax Act (7 of 1975), 
Pre. — See . bo eee 

(1) Constitution of India, Art. 14 . 

. _ (Feb) 271 B, G 

(2) Constitution of India, Arf, 246 

(Feb) 271 A 
Kerala General Sales Tax Act (15 off 

1963) 

See under Sales Tax. 

Kerala General Sales Tax Rules 

Seé under Sales Tax. 
Kerala Joint Hindu Family System 
(Abolition) Act (30 of 1976), Sec, 4 (2) 
— Division in status — Section 4 (2) 
whether effects division in status in 
Cochin royal family also and if so from 
what date (July 1187 ¢ 


(1963) 
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Kerala Motor Vehicles ‘Taxation Act 
(24 of 1963), S, 2 (1) — See Ibid, S. 3 
(1) (Oct) 1547 B 
——-§s, 3 (1), 3 (2), 5 and 6 — Valiäty 
of Section 3° (1) — Expression ‘shall be 
levied on all motor vehicles used’ otl 
kept for use in the State’ — Conncta- 
tion of — 1972 Ker LT 760 and 1972 
Ker LT 848 Reversed (Oct) 1547 A 
——Ss, 3 (1), 2 (1) — Words ‘Mctor 
Vehicles’ in Section 3 (1) used solely 
upon premises of owner are equally 
exigible to tax (Oct) 1547 B 
=S, 3 (2) — See Ibid, S. 3 (1) 
(Oct) 1547 A 
mS, 5 — See Ibid, S. 3 (1) 
(Oct) 1540 A 
mS, 6 — See Ibid, S. 3 (1) 
(Oct) 1547 A 
Kerala State Prospectus for Post 
Graduate Course in Opthalmology 
See under Education, 
Land Acquisition — Person Interested 
— See Land Acquisition Act, S. 18 
Land Acquisition Act (4 of 1894), 5, 4 
= See also 
(1) Ibid, S. 6 (Jan) 64 B; (Feb) 318 
(2) Constitution of India, Art, 226 
(Feb) 31£ B 
momen, 4, 6 — Acquisition for public 
purpose — Selection of land — Dis-re- 
tion vests in Government subject to 
Articles 14, 19, 31 of the Constitucion 
-- Court cannot interfere unless choice 
is made with oblique ends or is other- 
wise void (Feb) 313 A 
——Ss, 4 and 6 — Notice under Sez. 6 
invalid — Government can issue an~ 
other notice under that section S, C A. 


No, 271 of 1965, D/- 25-4-1969 (Cuj), 
Reversed (Mar) 36" B 
Ss, 4 and 6 — Acquisition of fand 
=- Nature and purposes of — Notisica- 
‘tion whether vitiated by colourable ex- 
ercise of power — Onus is on lend- 
owners to prove, (1967) 71 Cal WN 
499, Reversed (Oct) +678 


——-Ss, 4 and 6 — Acquisition of “and 
— Mala fide intention — Held, on facts 
that the acquisition proceedings were 
not established to be mala fide 

(Nov) 7887 


——S, 5 — See Ibid, S, 6 (Feb) 318 


m9, 6 — See also 
(1) Ibid, S. 4 (Feb) 319 A, (Mar) 
367 B, (Oct) 1678; (Nov) -887 
Bj Constitution of India, Art, 226 
(Feb) 319 B; (Feb) 367 C 
(Feb) 319 A; (Mar) 367 B; 
(Oct) 1678; (Nov) 1887; (Mar) 367 C 
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Land Acquisition Act (contd) 

—Ss, 6 and 4 — Delay of more than 
15 years between notification under S, 4 
and one under S. 6 — Legality and vali- 
dity of notification under S. 6 — Effect 
ofS. 4of Land Acquisition (Amendment 
and Validation) Act, 1967, (1970) 11 
Guj LR 95, Reversed (Jan) 64 B 
——Ss. 6, 4, 5 — Notification under 
Section 6 — Failure to specify instru- 
mentality by which public purpose is 
to be carried out — Does not invalidate 
notification. (Feb) 318 
——S, 6 — Notification under Sec, 6 
seeking to acquire land for a co-opera- 
tive housing society at society’s expense 
— Invalid. S, C. A, No, 271 of 1965, 
D/- 25-4-1969 (Guj), Reversed 


(Mar) 367 A 
——S. 6 — Delay in issue of second 
notification under Sec. 6 — Inference 


as to, if warranted. S.C.A. No. 271of 
1965, D/- 25-4-1969 (Guj), Reversed 
(Mar) 367 D 
——Ss, 11, 25 and 26 — Acquisition of 
land — Claimants right to receive 
compensation is one and indivisible 
right — True nature of Collectors 
award — Right to receive compensation 
if and when survives award under Sec- 
tion 11 — It is property — Mode of 
valuation for estafe duty (Jun) 775 A 
~S, 17 — Acquisition — . Emergency 


powers — Exercise of — Real urgency 
must exist — Establishment of grain 
market — Project pending for several 


years — Acquisition by suddenly in- 
voking Section 17 — Held, improper 


(Feb) 319 C 
—-S, 18 — ‘Person interested’ — Who 
is. AIR 1971 Bom 341, Reversed. 


AIR 1939 Cal 669 and AIR 1967 Orissa 
180, Overruled (Jul) 1118 A 
——S. 23 — Acquisition of agricultural 
land situated within Municipal limits 
of Town — Market value — Determina- 
tion of — Decision of Allahabad High 
Court, Reversed (May) 633 


——S. 23 — Grant of compensation — 
Matters to be considered (Nov) 1870 


-——S, 25 — See Ibid, S. 11 

(Jun) 775 A 
——S, 26 =— See Ibid, S, 11 

(Jun) 775 A 
“SS. 40 (1) (aa) (as inserted in 1962), 
and 44-B — ‘Public purpose’ — Land 
acquired for a Company manufac- 
turing sodium silicate and plaster ” of 
Paris before 20-7-1962 — Held, acqui-, 
sition was for public purpose and was 
validated by Section 7 of Amending 
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Land Acquisition Act (contd.) 
Act — Section 44-B did not apply te 
such acquisition, ILR (1968) 2 Cal 244, 


Reversed (Aug) 1316 
——S. 44-B — See Ibid, S. 40 (1) (aa) 

(Aug) 1316 
Land Acquisition (Amendment) Act 


(31 of 1962), S. 7 — Applicability — 
Acquisition of land for company — 
— Government failing to take posses« 
sion of entire land acquired before ac- 
quisition was declared invalid — Sec- 
tion 7 would not cure invalidity in ac- 
quisition (Jul) 1118 B 
Life Insurance Corporation Act (31 of 
1956), Ss. 11, 23, 49 — Industrial Dis- 
putes Act (1947), Ss, 19 (2) (6), 18, 9-A 
— Annual cash bonus payable to Class 
II and Class IV employees of Corpora- 
tion — Settlements of 1974 — Notice 
of termination by Corporation — 
Nevertheless, settlements remain opera- 
tive till replaced by fresh settlement 
— In relation to settlement of indus- 
trial disputes (including bonus). I. D. 
Act is special legislation while LIC Acf 
is general legislation (Dec) 2181 A 


——S. 19 (2) and (6) — Award or 
settlement — Notice of termination — 
Effect — Award or settlement continues 


to regulate relations between parties 
till replaced by new one 


(Dec) 2181 B 


——S. 19 (2) and (6) — Award and 
settlement —- No distinction from view 
point of their legal force 
(Dec) 2181 C 
——S, 23 — See Ibid, S. 11 
(Dec) 2181 
——S, 29 and Preamble — Object of 
the Act is settlement of industrial dis- 
putes — Not an enactment bearing 
merely on terms and conditions of ser- 
vice (Dec) 2181 D 
—-S. 49 — See Ibid, S. 11 
(Dec) 2181 A 


Limitation Act (9 of 1908), First Sche- 
dule Article 10 — Suit for enforce- 
ment of right of pre-emption — De- 


creed by trial Court — In appeal 
vendee allowed to amend W. S. raising 
plea of bar of limitation — Effect 
(Sep) 1436 
—Art, 102 — See Limitation Act 
(1963), Art. 7 (Nov) 1773 
Limitation Act (36 of 1963), Art. 7 — 


Limitation Act (1908), Article 102 — 
a “When the wages accrue due” — Re- 
“instatement of employee — Claim to 
. arrears: of salary — Starting point ` of 


Limitation Act- (1963) (contd) — - 
limitation — S. A. No. 1631 of 1963, 
D/- 11-2-1969 (All) Reversed 
(Nov) 1773 

Madh, Bha, Zamindari Abolition Act 

(13 of 1951) 

See under Tenancy Laws. 
Madhya Pradesh Accommodation Cons 

tro] Act (41 of 1961) 

See under Houses and. Rents , 


Madh. Pra. Cinemas (Regulation) Act 


(17 of 1952), Ss) 3 and 5 — M. P., 
Cinema (Regulation) Rules (1972), Rr.3 


and 6 — Grant of licence for Cinema 
— Objections —Different stages 

(Apr) 517 
——S. 5 — See Ibid, S. 3 (Apr) 517 


Madh. . Pra, Cinema (Regulation) Rules 
(1972), R. 3 — See M. P. Cinemas (Re 
gulation) Act (1952), S. 3 (Apr) 517 


——R. 6 — See M. P, Cinemas (Re~ 
gulation) Act (1952), S, 3 (Apr) 519 


Madhya Pradesh Civil Services (Classi- 
fication, Control and Appeal) Rules 
(1966), R. 15 (4) (i) (b) — See Consti- 
tution of India, Art, 311 (2) 


Madh. Pra. 
(2 of 1959) 
See under Sales Tax. 


Madh. Pra. Land Revenue Code (20 of 
1958), S. 185 (2) and (1) (ii) (a) —Suit for 
possession against tenant of agricul- 
tural land on determination of tenancy 
— Suit stayed under Ss. 3 and 4 ofM. B. 
Act 32 of 1954 and resumed after com 
ing into force of Land Revenue Code 
— Held, suit was rightly dismissed 
(Mar) 449 


Madhya Pradesh Municipal Corpora- 
tion (Preparation, Revision and Publi- 
cation of Electoral Rolls and Selection 
of Councillors) Rules (1963), R. 4 (1) & 
(3) — See Constitution of India, Arti- 
cle 226 (Jan) 112 


Madhya Pradesh Municipalities Act 
(37 of 1961) 
See under Municipalities, 

Madras Co-operative Societies Act (6 of 
1932) 

See under Co-operative Societies. 
Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act (27 of 1961) 

See under Tenancy Laws, 


Manufacture — See Words and Phrases 
Manufacturing Purposes — See T., P, 


(Oct) 1650 


General Sales Tax Act 


Act (1882), S, 106 


‘— Tarwad — 
(Jul) 1173 A 


Marumakkattayam Law 
It means joint family ` 
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Mines Act (85 of 1952), S. 2 (1) — Se2 
Coking Coal Mines (Nationalisation) 
Act (1972), S. 3 (n) (Nov) 1858 a 


Minimum Wages Act (11 of 1948), Sch . 


Part 1, Item 5 — Employment in 3 
Vanaspati manufacturing concern whe- 
ther an employment in ar oil mill 

: (Dec) 188 


Minority Educational Institutions — S® 
A. P. Recognised Private Educational 
Institutions Control: Act (11 of 1975, 
S. 3 


Model Standing Orders, O. 23, Cis. (1i, 
(4), (4-A), (3; O. 24, CG. 25 — Dis 
charge of workmen by m..iagemert 
whether discharge simplic:ter or pun>- 
tive in nature — Test (Dec) 1896 3 


——O, 24 and O. 25 — See Ibid, O. 23, 
cs. (1), (4), (4-A), (7) (Dec) 1896 3 


Motor Vehicles Act (4 of 1339), S. 2 (15) 
~- See Kerala Motor Vehicles Taxaticn 
Act (1963), S. 3 (1) (Oct) 1547 3 


——S, 31 — (as it stood in 1966) — 
Transfer of vehicle by transferring re- 
gistration certificate — Claim for re- 
fund of sale price on ground of tran=- 
feror’s failure toget registration certi£- 
cate transferred in transferee’s name — 
Not maintainable (Jun) 872 


——S, 51 (2) (x) — Mini-buses contrazt 
carriage permits — Condition that vehi- 
cle should be not more than seven 
years old from date of registration du 
ing validity of permit — Not ult-a 
vires Section 51 (2) (Jun) 840 


——S, 68-C — U, P, Motor Vehicl2s 
(Special Provisions) Act (27 of 1976), 
Ss. 7 and 16 — Effect of amendment 
of Sections 68-C and 68-D — Specifica- 
tion of numberof services to be prow- 
ded in a scheme under Sec, 68-C — 
— Not an essential requirement — 
Scheme framed by U. P. State Trars- 
port Undertaking is valid, AIR 1978 
All 68, Overruled (Jan) 129 A 


——Ss, 68-C and 68-D — Draft scheme 


under Sec, 68-C — No objection rais=d 
by any operator that scheme was in- 
operative — Such objection cannot 3€ 
entertained 15 years after approval of 
scheme (Jan) 129. B 
-—S, 68-D — See Ibid, S. 68-C 
(Jan) 129 B 
«—§s, 68-F (1-D), Proviso. and 68-€ 
— Publication of draft scheme and. 


thereafter approved scheme — Renewal 
of permits- during. interval.— Appii- 
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Motor Vehicles Act (contd:) ; ; 
cability of proviso, C. R. P. Nos, 559- 
561 of 1977, D/- 22-8-1977 (Mad) Re- 
versed (Dec): 2044 
~——S. 110-B — Accident of bus be- 
longing to State Transport Corporation 
~~ Doctrine of res ipsa loquitur, held, 
rightly invoked (May) 695 
——S. 110-B — Accidents Tribunals — 
Duty of — Inference as to culpability 
— When should be drawn 

(Sep) 1354 

MUNICIPALITIES P 


—Central Provinces and Berar Munici- 
palities Act (2 of 1922), Sections 66 (1) 
(b) and 67 (5) and (7) — Professions 
Tax Limitation Act (1941), Section 3 
and Schedule, Item 4 — Imposition of 
Boja Tax and Bale Tax on ginning 
and pressing cotton is not unconstitu- 
tional (Mar) 428 
S. 67 (5) and (7) — See Ibid, Sec- 
tion 66 (1) (b) (Mar) 428 
—Delhi Development Act (61 of 1957), 
S. 3 — See 
(1) Constitution of India, Art, 14 
(May) 738 B 
(2) Constitution of ‘India, Art, 32 (2) 
(May) 738 A 
——S, 3 (3) (b) — See Constitution of - 
India, Art, 14 (May) 738 B 
—S, 57 — See Constitution of India, 





Art. 14 (May) 738 B 
-——S, 58 — See Constitution of India, 
Art, 14 (May) 738 B 
—S. 59 — See Constitution of India, 
Art. 14 (May) 738 B 


—Delhi Municipal Corporation Act (66 
of 1975), S. 116 — See Municipalities — 
Punjab Municipal Act (3 of 1911), Sec- 
tion 3 (1) (b) (Apr) 541 
—Gujarat Municipalities Act (34 of 
1964), S. 233 (1) — Validity — Section 
isnot ultra vires Art, 14 or 19 of the 
Constitution. S. C. A, No. 438 of 1966, 
D/- 31-1-1970. Reversed (Jul) 1144 
—Madhya Pradesh / Municipalities Act 
(37 of 1961), S. 94 (1), (2) and (7) — 
Power of State Government to trans- 
fer-any Officer or servant of Municipal 
Council, 1968 MPWR 817, Reversed 
(May) 643 
——S. 123 — See Criminal P, C. (1974), 
Section 133 (Oct) 1622 
—Punjab Municipal Act (3 of 1911), 
S.3 (1) (b) — Annual value — Deter- 
mination of — Word ‘‘reasonable’ — 
Connotation of — ILR (1973) 1 Delhi 
363 (FB), Partly Reversed. (Apr) 541 
——S. 62-A (3) — See Evidence Act 
(1872), S. 115 - . , (Aug) 1285. 


t 
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Municipalities — Punjab Municipal Act 
(contd.) 

—S. 70 (2) (c) — See Evidence Act 
(1872), Section 115 (Aug) 1285 
—S, 71 (1) — Grant of exemption 
from octroi duty to industry of ap- 
pellant producing tubes — Other indus- 
tries producing similar items exempted 
from octroi duty — Exemption grant- 
to industry of appellant is not open 
to challenge (Dec) 2112 


. Uttar Pradesh Municipalities Act (2 of 
“ 1916), Section 116 (g) — Street vests in 
Municipality qua’ street — Land under 
it vests in State. First Appeal 27 of 
1951, D/- 25-8-1965 (All), Reversed 

(Nov) 1785 
—Uttar Pradesh Town Area Act (2 of 
1914), Section 3 — Declaration of any 
area as town area — Previous publi- 
` city to public and consideration of their 
representation or objection — Not 
necessary — “Audi alteram partem” — 
Principle not attracted | 

(Jan) 882 A 
——S. 3 — Declaration of certain area 


=> as town area — Imposition of octroi 


in that area — Validity 
(Jun) 882 c 


»—S, 3 (2) — Declaration of certain 
area as town area — Notification pub- 
, lished in Gazette — Plea that the area 
is a part of agricultural village — Not 
available ` (Jun) 882 B 
—S. 14 (1) (f) (as amended by Act 
23 of 1950) — Constitution of India, 
Art. 277 and Schedule 7, List 2, Items 
49, 60, List 1 Item 7 — Levy of cir- 
cumstances and property tax — It is 
` not tax on income — It is valid and 
covered by Items 49, 60 — Art. 277 
not applicable. AIR “1970 All 316 (FB), 
Partly Reversed (Jul) 1088 B 





Natural Justice — See All India Ser- 
vices (Conditions of Service — Resi- 
duary Matters) Rules (1960), R. 3 

(Sep) 1447 B 
Offence — Cognizance of — See Cri- 
minal P, C. (1974), Section 190 
' Opium Act (1 of 1878), S. 9-A — 
Charge under — Samples of opium 
changing hands before reaching Public 
Analyst — Various persons in custody 
of samples not examined — Conviction 
not warranted (Aug) 1314 

PANCHAYATS 

—Uttar Pradesh Kshetra Samitis and 
Zila Pavishads Act (33 of 1961}, S. 119 
— Constitution of India, Arts. 276, 277 
and Schedule VII, List IJ, Items 49, 60 


Pardon — 


Panchayats — U. P. Kshetra Samitis 
_and Zila Parishads Act (contd.) 

and 58 List 1 Item 97 — Levy of cir- 
cumstance and property tax — It is not 
tax on income — It is valid and falls 
under Items. 49, 60 and 58 — Arts, 276 
and 277 do not aply, AIR 1970 All 
316 (FB) Partly Reversed; 1955 All LJ rf 
630; AIR 1957 All 433 and 1961 All LJ 
743, Overruled (Jul) 1088 A 





Powers of Governor of 
State, to grant — See Constitution of 
India, Art. 161 


-——Powers of President of India to 
grant — See Constitution of India, 
Art, 72 a 

Partnership Act (9 of 1932), Section 4 
— See L-T, Act (1961), Section 34 (3) 
t) (Feb) 176 A 
——S. 13 — See L-T. Act (1961), Sec= 
tion 34°(3) (b) (Feb) 176A 
——S, 14 — See L-T, Act (1961), Sec- 
tion 34 (3) (b) (Feb) 176 A 
Payment of Bonus Act. (21 of 1965), 
Section 32 (5) (c) — Transport depart- 
ment run by Tirupathi Devasthanam — 
Whether an institution established not 
for purposes of profit- (Apr) 604 
Payment of Gratuity Act (39. of 1972), 
Sec, 4 (2) — “Fifteen days’ wages” — 
Calculation of .(Dec) 1944 
Penal Code (45 of 1860), Section 21 — 
See Prevention of Corruption Act 


{1947), Section 6 (Apr) 522 
—S. 34 — See also 
(1) Ibid, S. 300 (Dec) 2113 
(2) Ibid, S. 302 Em 
(Jun) 879; 


(Sep) 1496 
-——S. 53 — See also ; 
(1) Ibid, S. 302 
i (Jan) 83; (Jun) 898 A 
- (2) Ibid, S, 376 ' (Feb) 249 
(8) Arms Act (1959), S, 29 (b) . 
(Jan) 52 E 
-——§s, 53, 378, 411 =— Sentence — 
College student committing scooter and 
car theft — Sentence reduced to al- - 
ready undergone (May) 636 
——S, 53 — Hard labour — Meaning 
of — It does not mean harsh labour — 
Offender subjected to harsh . labour 
may seek habeas writ (Oct) 15791 
——Ss, 79, 292 — Words “justified by 
law” in Section 79 — Meaning of. Misc, 
Cri. Case No. 279 of 1979, D/- 13-8- 
1979 (Madh Pra), Reversed 
(Apr) 605 
—S. 96 — See also Ibid, S. 302 
(Jun) 864 B 


Subject aS A LB 


Penal Code (contd, . 
——S. 96 — Plea of private defence — 
Charge of culpable homicide — Burder 
of proof (May) 660 E 
—S. 97 — Right of private défence 
of body — General principles 

(May) 660 A 
—Ss. 99, 101, 102, 300 and 304 Part C 
— Right of private defence of body — 
Burden of proof (May) 660 C 
——S, 101: — See Ibid, S. 99 


(May) 660 C 
oa 102 — See Ibid, S. 99 

(May) 660 C 
—-Ss, 120-A; 120-B — Conspiracy —> 
Proof (Mar) 439 D 
—S. 120-B — See also Ibid, Section 
120-A (Mar) 439 D 


—S, 120-B — Criminal conspiracy — 


Proof (Sep) 1382 A 
—Ss. 147, 148 and 149 — No evi- 


dence as to formation of unlawful as- 
sembly with common object — Suddem 
fight — Accused cannot be convicted 
under Section 147, 148 or 149. Deci- 
sion of Madras High Court, Reversed 


_ (Apr) 573 a 
—S. 148 — See Ibid, S. 147 
. (Apr) 573 a 
——S, 149 — See also 
(1) Ibid, S. 147 (Apr) 573 à 
(2) Ibid, S. 302 (Jun) 864 B 


— 


——S. 149 — Unlawful assembly 
Offence of murder. committed — Speci- 
fic overt act need not be attributed to 


accused : (Jul) 957 A 
—S, 149 read with Section 326 — 
Conviction under — Accused was only 


a member of the assembly which chas- 
ed the deceased — No overt act on 
his part — Sentence of two years’ R.I, 
imposed (Nov) 1716 A 
—S. 153 A — Article in newspaper 
— Promotion of ill-feeling and hatred 
between two communities under guise 
of political thesis or historical truth — 
Not permissible (May): 7€3 
—S. 161 — Prevention of Corrupti 
Act (2 of 1947), Section 5 — Convie-. 
tion under — Finding by lower Cours. 
that offence is proved beyond reason- 
able doubt — Supreme Court did not 
interfere in appeal by special leave 

_ (Nov) .1737 A 
——S. 161 — Prevention of Corrupticn. 
Act (2 of 1947), Section 5 — Offence 
under — Sentence — Imprisonment 3f 
one year awarded. — No necessity io 
impose fine (Nov) 1737 B 
S. 168 — Engagement of accuse¢ a 
State Government . employee, as Rail- 
way Service Apprentice — Does not 
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Penal Code (contd.j a 

amount to engaging in ‘trade? within 

the contemplation of Section 168 
(Jul) 1167 

——S, 188 — See Criminal P, C. (1974), 

Section 133 - (Oct) 1622 


——S, 201 — Offence under — Evi- 
dence — Proof — Illustration. Judg- 
ment of Rajasthan High Court, Revers- 
ed 


(Oct) 1560 
-——S, 292 — See also Ibid, S. 79 

(Apr) 605 
——Ss, 292, 293 ~~ Prosecution for 
exhibition of Cinema film constituting 
offences under Sections 292, 293 —~ 
Certificate granted by Film Censor 
Board — Presumption — Does not bar 


criminal Court’s jurisdiction to try for 
the offences (Feb) 258 B 
—S, 293 — See Ibid, S, 292 

(Feb) 258 B 
——Ss, 299-300 — See, also Evidence 
Act (1872), S. 105. (Aug) 1341 


——Ss. 299-300 — Charge under Sec- 
tion 302/34 against accused-appellant — 
Proof of murder — Circumstantial evi- 
dence (Jul) 1168 
——Ss, 299, 300 — Murder — Proof — 
Circumstantial evidence (Nov) 4708 
——Ss, 299-300 — Murder charge 
Proof — Case dependent entirely on 
the evidence of approver — Absence 
of satisfactory evidence to corroborate 
approver’s evidence — Accused ac- 
quitted (Nov) 1871 (2) 
——S,. 300 — See also Ibid, S. 99 
(May) 660 G 
——S, 300 — Murder trial — Convic- 
tion on basis of testimony of sole wit- 
ness — Held on facts to be not ten- 
able. Decision of Bombay High Court 
Reversed (Jan) 102 
—Ss. 300 and 302 — Culpable homi- 
cide or murder — Deceased unarmed 
— Accused chased with dagger the 
fleeing victim — Exceptions II and IV 
to Section 300, held, not ‘attracted 
(Jan) 108 
—S, 300 — Murder — Conviction of 
accused for murder on basis of threas 
consistent dying declarations, one of 
which was made before a Magistrate 
and recorded .in the form of questions 
and answers — Valid (Mar) 358 
——S. 300 — Charge of murder — 
Identification of accused not free from 
doubt — Interference with acquittal, 
held, not warranted (Apr) 551 
——S. 300 — Murder — Evidence’ and 
proof — Held that the prosecution had 
not proved its case beyond reasonable 


Cena 
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Penal Code (contd.} 
doubt. Judgment of Madhya Pradesh 
High Court, Reversed (Apr) 552 


——S. 300 — Murder — Omission to 
notice important contradictions in pro- 
secution story — Order of High Court 
reversing acquittal held illegal and set 
aside — Decision of Andhra Pradesh 
High Court, Reversed (Jul) 4160 
——S. 300 — Multiple murder — Con- 
viction of accused persons by Trial 
Court — High Court setting it aside — 
Appeal before Supreme Court — Held 
evidence in the case did not justify ac- 


quittal, Decision D/~ 29-9-1971 of 
Andhra Pradesh High Court, Reversed 

(Nov) 1876 
——S. 300, Thirdly — Injury suff- 


cient in the ordinary course of nature 
to cause death — Case clearly fell 
within 8rd limb of Section 300, I. P. C. 

(Dec) 2110 A 


——Ss. 300, 34 and 302 — Held on 
facts that High Court was right in 
setting aside order of acquittal and 
convicting the accused to imprisonment 
for life (Dec) 2113 
=—S. 300, Expln, 1 — See Ibid, S. 302 

: (Mar) 448 


e—S. 302 — See also 
(1) Ibid, S. 300 
. (Jan) 108; (Dec) 2118 
(2) Ibid, S. 411 (Nov) 1753 
(3) Constitution of India, Art. 136 
(Feb) 184 A; (Aug) 1269; 
(Nov) 1871 (1) 
{4) Evidence Act (1872), S. 3 
(Feb) 184 B, c 
——Ss. 302, 53 — Murder case — 
Sentence — One convict only 16 years 
of age — No overt act attributed to 
him — Directed to be discharged from 
prison (Jan) 83 
-—S, 302 — Murder of his wife — 
F. I. R. showing that it was a case of 
accidental death - a result of burn 
injury — Sole evidence of deceased’s 
mother as to oral dying declaration 
found to be unreliable — Accused must 
be acquitted. (1975) 2 Cri LT 119 (Him 
Pra), Reversed (Mar) 436 
——Ss,. 302, 34 — Murder case — 
Prosecution witnesses, though interest- 
ed, were duly corroborated by dying 
declaration — Accused were liable to 
be convicted (Mar) 443 B 


——Ss, 302, 300, Exception 1 and 304, 
Part I — Infliction of stab injuries 
without provocation — Conviction 


Penal Code (contd.} 
under Section 302 and not under Sec+ 
tion 304, Part I is proper 
(Mar) 448 
——S. 302 — Murder — Recovery of 
deceased’s watch at instance of accus- 
ed — Writing made by accused left on 
deceased’s table — In absence of ac- 
ceptable explanation accused could be 
held guilty of murder (Apr) 531 B 
——Ss. 302 and 304, Parts I ang II — 
Injury sufficient to cause death in 
ordinary course of nature caused on 
vital part of body — Offence is murder 
(Apr) 573 B 
——S. 302 r/w Section 149; Sec. 326 
r/w. Sections 149 and 96 — Charge of 
murder — Admitted enmity between 
two factions — Injuries on both sides — 
Right of private defence — When 
exceeded (Jun) 864 B 
——Ss, 302; 34 — Applicability of Sec- 
tion 34 — Conviction under Sections 
302/34 — When open. Decision of 
Bombay High Court, D/- 5-4-1973, Re- 
versed (Jun) 879 
Ss. 302, 53 — Constitution of 
India, Art. 19 — Provision of death 
penalty as an alternative punishment 
for murder — Not violative of Art. 19 
— Public order and law and order 
distinguished (Jun) 898 A 
-——S, 302 — Constitution of India, 
Arts. 21 and 14 — International Cove- 
nant on Civil and Politica) Rights, Art. 





‘6 — Provision of death penalty as an 


alternative punishment for murder is 
not violative of Art. 21. (Per Majority, 
Bhagwati, J. contra) (Jun) 898 B 
——Ss, 302, 34 — Two accused attack- 
ing deceased, one with sharp weapon 
and another with lathi — Held in facts 
that there was common intention to 
commit murder, Decision of Punj & 
re High Court, D/- 23-1-1974, Revers- 


(Sep) 1496 
——S. 302 — Evidence Act (1 of 1872), 
S. 3 — Murder — Contradiction be- 


tween medical testimony and alleged 
eye-witnesses regarding fatal injury of 
deceased .— Medical testimony to be 


preferred (Nov) 1873 
302 — Sentence — Accused 
aged 18 years — Conviction under Sec- 


tion 302 confirmed — Sentence of life 
imprisonment cannot be reduced 
` (Dec) 2110 B 


——S. 304, Part I— See 
(1) Ibid, S. 302 ; 
(Marj 448; (Apr) 573 B 


Art. 136 


(2) Constitution of India, 
13 o =o. * (Aug) 1315 
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304, Part, Il — See 


(1) Ibid, S. 99 (May) 660 C 
_ (2) Ibid, S. 302 (Apr) 573 B 


——S. 304-A — Rash and negligent 
driving — Fatal accident — Sentenze 
»— No compassion to be shown 
> ` (Jan) 34 
——S. 307 — Considering the nature Df 
the injury caused by the accused, the 
Supreme Court reduced sentence of one 
of the two accused from 10 years to 5 
years and of the other, from 7 years 
to 4 years (Nov) 1758 
—S, 324 — See Ibid, S. 326 
(Jan) 138 
—-S. 325 — See Criminal P. C. (1974), 
S. 320 (8) (Jul) 1230 
——S, 326 — See also 
(1) Ibid, S. 149 (Nov) 1716 A 
(2) Ibid, S. 302 (Jun) 864 B 
——Ss. 326 and 324 — Charge uncer 
Section 326 — Medical evidence .d.s- 
closing no serious injury on any vical 
part or fracture of sericus nature 
Conviction altered to one under Sec- 
tion 324 in view of facis — Decision 
of Patna High Court Partly Reversed 
(Jan) 306 
——Ss. 376 and 53 — Conviction ior 
rape — Sentence — Accused aged 22 
years and nota habitual offender 
Sentence reduced from four years’ 
R. I, to two years’ R. I. (Feb) 249 
—-S. 376 — Prosecutrix Tesi- 
monial- potency of — Assessment 
Duty of Courts — Corroboration 
Necessity (Aug) 1252 B 
m—5S, 378 — See Ibid, 5. 53 
(May) 86 
——S. 394 — See Ibid, S, 411 
(Nov) 153 
——S. 395 — Accused, while carrying 
away stolen property, exploding cracker 
to frighten the persons. who wanted to 
pursue them — Conviction under Sec- 
tion 395, held, proper (Jun) 38 
——Ss, 395, 397 — Conviction, under, 
for having sought to fish in tank te- 
longing to complainant by force : 
Claim that they reasonably believed’ 
tank to be belonging io Government 
must be based on some documents of 
title (Dec) 2227 
-—-S. 397 — Gee Ibid, 5. 395 
i .. (Dec) 2727 
-—Ss. 399, 402 — Sentence — Accts- 
ed an old man of 70 years — Sentence 
reduced to period already served 
(Oct) - 1631 
& 5 (i 


— 


` 4980 (S. C) Indexes/4 (2) 
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Penal Code (contd.) 
——S, 402 — See Ibid, S. 399 


(Oct) 1631 

——S. 409 -— “Property” — What con- 

stitutes — The word ‘property’ is wide 
enough to include a chose in action 

(Mar) 439 C 

——S, 409 — ‘Agent’ -—- Director of a 

Company (Mar) 439 B 

——S, 409 — Prosecution of a clerk in 

` co-operative department performing 


duties of accountant — Charge was for 
delayed payments, no payments and 
false payment of T.A. bills — Assist- 
ant Registrar was the paying and dis- 
bursing officer — Absence of proof of 
complaints made by officials of depart- 
ment to Asstt. Registrar — Held, pro- 
secution case could not be said to have 
been proved beyond reasonable doubt 

(Mar) 476 
——S, 409 — Prevention of Corruption 
Act (1947), Section 5 (1) (c) read with 
Section 5 (2) — Conviction under — 
Appeal by special leave limited to 
question of sentence — Appellant hav- 
ing already lost service, sentence re- 
duced to period already undergone and 
for latter offence sentence of fine was 


maintained _ (May) 639 
——S, 411 — See also Ibid, S. 53 
(May) 636 
——Ss. 411, 302, 394 — Offences under 
— Proof — Recovery of ornaments of 


deceased at the instance of accused — 
Deceased last seen wearing those orna- 
ments — Interference to be drawn 
(Nov) 1753 
——S. 420 — See also Criminal P. C. 
(1974), S. 300 (Feb) 301 
——S. 420 — Prevention of Corruption 
Act (1947), Section 5 (1) (d) — Cri- 
minal misconduct and cheating — Proof 
of. Criminal Appeal No, 332 of 1971 
(Madh Pra), Reversed” (Mar) 366 
——Ss,. 420, 468, 471 — Prevention of 
Corruption Act (1947), Section 5 (1) 
(d) — Offences under — Proof — Bur- 


den lies on prosecution. 1977 Cri LJ 
1835 (Goa), Reversed (Apr) 499 
——S. 452 — See Criminal P. C. 
(1974), S. 320 (8) (Jul) 1200 
„S, 468 — See Ibid, S, 420 
. ; (Apr) 499 
-——S. 471 — See Ibid, S. 420 
(Apr) 499 
-——S. 477-A — See Prevention of 
Corruption Act (1947), S.5 (2) 
i l ; (Oct) 1523 
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—S. 477-A read with Section 34 =e 
See Criminal P. C, (1974), Sec. 300 
(Feb) 301 
S. 498 — On facts held it was in- 
herently improbable that accused who 
was first cousin of the woman would 
harbour evil designs against her 
(Nov) 1729 
—S. 511 — Offence of attempting to 
smuggle silver out of India — Contra- 
vention of provisions of Customs Act 
and Foreign Exchange Regulation Acf 
— “Attempt” — Meaning of. Criminal 
Appeal No. 113 of 1972, D/- 1-11-1973 
` (Bom), Reversed 


Pension — Withholding of — 
Civil Service Regulations Art, 189 


Pension Regulations for the Air Force, 
Rule 74 — Special family pension 
sanctioned to widow of Air Force Offi- 
cer — Cannot be subject-matter of 
testamentary disposition by the hus- 
band (Dec) 2081 
Pleadings — Strict rules not applicable 
to writs — See Constitution of India, 
Art, 226 


Police Act (5 of 1861), S. 3 — See 
also Criminal P., C, (1974), Sec, 36 | 
(Mar) 326 A 


—S. 3 — Exercise of power under — 
Chief Secretary suggesting change of 
investigating machinery of cognizable 
offence in the circumstances disclosed 
by various reports and complaints == 
His action could not be said to be 
without authority — He acted in public 
interest for vindication of truth in an 
unbiased manner. W. J. C. No. 12 of 
1979, D/- (14-5-1979 (Pat), Reversed 
(Mar) 326 B 
Post Office Act (6 of 1898), Sections 2 
(f), 17, 23 (3) — Post Office, not an 
agent of sender of articles. S, A. No. 





See 


1133 of 1965, D/- 1-4-1966 (All), Re- 
versed (Mar) 431 A 
——S. 17 — See Ibid, Section 2 (f) _ 
(Mar) 431 A 

—5, 23 — See Ibid, Section 2 (f) _ 
l (Mar) 431 A 

——S. 34, Proviso — Agreement for the 
exchange of value — Payable articles 


between India and Pakistan — Des- 
patch of value payable article to ad- 
dressee in Pakistan — Pakistan Gov- 
ernment if sub-agent of Indian Gov- 
ernment. S. A. No. 1133 of 1965, D/- 
1-4-1966 (All), Reversed 

(Mar) 431 B 


(July 1112" 


Practice — Supreme Court — Sea 
Constitution of India (42nd Amend-= 
ment) Act (1976), Section 4 
(Nov) 1789 C 
——Supreme Courf — Competency to 
adopt procedure to achieve quick jus- 
e — See Constitution of India, Art, 
Precedents — Constitution of 
India, Art, 141 (Feb) 286 B, C 
——Decision of Supreme Court — See 
Constitution. of India, Art. 141 
l (Dec) 1955 B 
——Use of English Authorities — See 
Sale of Goods Act (1930), Pre 
(Sep) 1468 D 
— When certain . question is -neither 
raised nor argued a discussion by cour 
after ‘pondering over the issue in 
depth’ would not be a binding prece- 
dent (Nov) 1707 
Prevention of Corruption Act (2 of 
1947), Ss. 4 (1), 5 (1) (d) and (2) — 
Offence under — Recovery of money 
coupled with other circumstarices lead- 
ing to circumstances that accused re- 
ceived gratification — Presumption 
under Section 4 (1) can be drawn 
(Jun) 873 H 
—S. 5 — See Penal Code (1860), 
Sec. 161 (Nov) 1737 A, B 
—S. 5 (1) {co — See Penal Code 
(1860), Section 409 (May) 639 
—S, 5 (1) (dj — See also Penal Code 
(1860), S. 420 (Mar) 366; (Apr) 499 
—S. 5 (1) (dj and (2) — Offenca 
under — Proof — Evidence of Polica 
Officer who laid trap found reliable — 
Corroboration not necessary 
f (Jun) 873 B 
—S. 5 (1) (a) and (2) — Offence 
under — Trap arranged for giving 
bribe — Passing of money — Proof — 
May be direct or indirect 
i (Jun) 873 D 
—S. 5 (Ij) (d) — Conviction for ac- 
cepting bribe — Background of the 
case should not be lost sight of — 
Cri. A./ No. 837 of 1973, D/- 12-11- 
1974 (Guj) Reversed (Oct) 1558 A 
—S. 5 (2) — See also Ibid, S. 6 


See 


(Apr) 522 
—S. 5 (2) Proviso -- Expression 
“special reasons” — Meaning of : 
(Jul) 1142 


——S. 5 (2) — Penal Code (1860), Sec= 
tion 477-A — Conviction under — 
Writing on documents relied upon by 
prosecution, proved to be that of ac- 
cused by experts and persons acquaint- 
ed with writing of accused — Supreme 
Court itself finding large measure of 
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Prevention of Corruption Act (contd.: 
similarity between signature of accused 
on documents in question and his ad- 


mitted signature — Conviction sustain- - 
ed 


(Oct) 1523 
——Ss, 6, 5 (2) — Offenc2 under Ses- 
tion 5 (2) — Sanction to prosecute — 
Retired but reemployed member 2% 
Indian Air Force -—- Continuing as 
member of Auxiliary Air Force at tke 
time of taking cognizance — ‘Public 
servant’ (Apr) 522 
Prevention of Food Adulteration Act 
(37 of 1954), S, 2 (1) (a) — See Ibi, 
S. 16 0 @ ® (Apr) 538 C 
5s, 2 (iy €) & (1) (7) and 16 — 
Sale of ‘besan’ proved to be insect- 
infested — It is adulterated food — Mo 
question of examining the standard Ê 
quality of ‘besan’ specified in Rule 5 
of the Rules arises, 1973 Cri LJ 1839 
(Delhi), Reversed (Feb) 174 A 
——S, 2 (1) (f) —.Sale cf cashew nuts 
- Cashew nuts proved to be insect- 
infested — Further proof that artide 
was unfit for human consumption not 


necessary, 1972 FAC 640, Reversed; 
1973 Cri LJ 433 (Delhi), Overruled 

l (Mar) 360 A 
S, 2 (v) — ‘Food’ — Essential re- 


quisites of definition — Gingelly oil 
mixed with groundnut oil is food 

(Apr) 538 A 
S, 2 (xiii) — ‘Sale’ — Definition is 
wide enough to include every kird, 
manner and method of sale 


(Apr) 538 B 
—S. 7 — See Constitution of India, 
Art. 136 (Jan) 126 A 
——S, 7 (1) — See Ibid, S. 16 (1) `a) 
(Mar) 360 C 


S, 16 — See also 
(1) Ibid, S, 20 G) & (jj 


(Feb) 174 A 

(2) Constitution of India, Art. 13€ 
(Jan) 126 B 
———Ss, 16 (1) (a) and 7 (1) — Sale of 
adulterated cashew nuts — Sentence — 
Mitigating circumstance (Mar) 360 C 


——S, 16 (1) (a) (G) — See Constitu- 
tion of India, Art, 136 (Feb) £64 
—-—S. 16 (1) (a) (i) read with Sec 2 
(1) (a) — Sale of gingelly oil mised 
with groundnut oil for external use — 
Punishable under Sectio: 16 (1) (a) (i) 

(Apr) 53E C 
=S, 16 (1) ta G) — Conviction of 
accused by Magistrate on plea of guiity 
obtained by resort to process of plea 
bargaining =- Light sentence awarded 


1980 Supreme Court 59 


Prevention of Food Adulteration Act 
(contd.) 

— High Court enhancing sentence to 
minimum of three months’ imprison- 
ment on basis of such plea — High 
Court, held, should have remanded 
ease for fresh trial, 1980 Cri LR (Guj) 
96, Reversed (Jun) 854 
—-S. 19 (2) — Prevention of Food 
Adulteration Rules (1955), Rules 48-B 
and 12-A — Sale of cashew nuts — 
Claim for protection under Section 19 
(2) — Nuts sold from sealed tins — 
Invoice bearing discription ‘S, W. Best 
Borma — Protection held was not 
available (Mar) 360 B 
Prevention of Food Adulteration Rules 
(1955), R. 12-A — See Prevention of 
Food Adulteration Act (1954), S. 19 (2) 


(Mar) 360 B 
=R. 22 — See Constitution of India, 
Art. 136 (Jan) 126 A 


=R, 48-B — See Prevention of Food 
Adulteration Act (1954), S, 19 (2) 


(Mar) 360 B 
Preventive detention — Right to make 
representation — See Constitution of 


India, Art. 22 (5) 

Prisoners Act (3 of 1900), Section 15 — 
To give effect to the sentence — Mean- 
ing of (Oct) 1579 H 
Prisons Act (9 of 1894), S. 27 (2) and 
(3) — Separation of young inmates 


from adults (Oct) 1579 J 
——S, 29 — Solitary confinement 
(Oct) 1579 K 


——~S, 40 — Visits to prisoners by 
family and friends — Liberal visits 
ought to be allowed in view of Art. 19 
of Constitution (Oct) 1579 L 
—S, 56 — Confinement in irons — 
Must be resorted to only in gravest 
situation (Oct) 1579 M 
Probation — See Punjab Police Rules 
(1934), Rule 12.8 

Probation of Offenders Act (20 of 1958), 
Section 4 — See Customs Act (1962), 
S. 135 (1) (b) (Apr) 593 D 
Prosecution — Withdrawal of —- See 
Criminal P. C. (1974), S. 321 
Provincial Small Cause Courts Act (9 


of 1887), S. 25 — See Civil P. C. 
(1908), S. 115 (Jun) 892 C 
Public nuisance — Duty to abate — 


See Criminal P, C, (1974), S. 133 
(Oct) 1622 
PUBLIC SAFETY 


—Conservation of Foreign Exchange 


and Prevention of Smuggling Activities ™ 


Act (72 of 1974), S, 3 — See also 
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Public Safety — Conservation of Fore- 
ign Exchange and Prevention’ of 
Smuggling Activities Act (contd.) 

(1) Constitution of India, Art, 22 (5) 
(Jun) 849 B; (Dec) 2129; 2130 
(2) Constitution of India, Art, 226 


(Jun) 849 A 
. —S. 3 — Grounds couched in langu- 
age not known to detenu — Duty of 
authority to explain them to detenu 

(Nov) 1751 B 
——S, 3 — Affidavit in support of 
statement of detaining authority that 
grounds couched in language not 


known to detenu were explained to 
him in language known to him — Such 
affidavit stating that they were ex- 
plained by one police. inspector — No 
affidavit by latter — Affidavit on be- 
half of detaining authority not admis- 
sible in evidence (Nov) 1751 C 
—S. 3 (1) — See also Constitution 
of India, Art, 22 (5) (Jun) . 798 
——Ss, 3 (1) and 11 — Order of deten~ 
tion under Section 3 (1) — Request for 
copies of documents referred to in 
‘grounds of detention — Unreasonable 
delay in supplying — Effect 
(May) 765 
—S. 3 (3) — See also Constitution 
of India, Art, 22 (5) (Dec) 1983 B 
—S. 3 (1) — Constitution of India, 
Art. 22 (5) — Detention under Sec- 
tion 3 (1) — Grounds — Basic facts 
and materials have to be communicated 
(Nov) 1744 A 
——S, 3 (1) — Detention under — 
Grounds — Representation made by 
detenu — Consideration of 
(Nov) 1744 B 
——S, 11— See also Ibid, S. 3 (1) 
(May) 765 
—S. 11 — Power of Central Gow 
ernment to revoke order of detention 
— Statutory duty to dispose of peti- 
tion of detenu with expedition 
(Jun) 789 A 
——S. 11 — Right of detenu to have 
his representation considered by Cen- 
tral Government (Nov) 1751 A 
—S. 11 (1) — Detention by State 
Government — Representation against, 
to Central Government — Inordinate 
delay in consideration renders deten- 
tion invalid (Sep) 1361 
—Jammu and Kashmir Public Safety 
Act (6 of 1978), S. 8(3) (a) and (b) ~ 
Expressions “prejudicial to the 
and “prejudicial to the maintenance of 
public order” — Distinction j 
' (Apr) 494 A 


State” - 


Public Safety — J. & K. Publie Safety 
Act (contd.) 

——S, 8 — Order of detention under ` 

Section 8- (1) (a) (ij) — Grounds fur- 

nished to detenu supporting order on 


basis of clauses (i) and (ii) of Sec- 
tion 8 (1) (a) — Order quashed as 
illegal (Apr) 494 B 


Punjab Agricultural Produce Markets 
Act (23 of 1961}, S, 1 — See Ibid, Sec- 
tion 6 (3) (Jul) 1008 A 
—S. 2 i) (k) — See Ibid, S 6 (3) 
(Jul) 1008 A 


——S. 3 (9) — See Constitution of 
India, Art, 14 (Jul) 1008 B 
—S. 6 (3) — See also Constitution 


of India, Art, 14 : (Jul) 1008 B 
——Ss. 6 (3), 10, 2 (i), 2 (k) and 1 — 
Punjab Agricultura]. Produce Markets 
(General) Rules (1962), Rule 24 (1) and 
Form B — Requirement under, for 
specifying place of business —- Object 
of Act (Jul) 1008.A 
——S. 10 — See also. Ibid, S. 6 (3) 
(Jul) 1008 A 
——S, 23 — See Constitution of India, 


Art. 14 (Jul) 1008 B 
——S. 26 — See Constitution of India, 
Art. 14 (Jul) 1008 B 
——-S. 27 — See Constitution of India, 
Art. 14. (Jul) 1008 B ` 
——S, 28 — See Constitution of India, 
Art. 14 (Jul) 1008 B 
—Ss, 28, cl (vi) and 32 — Pay- 


ment of interest on loans that may be- 
raised —- Whether loan can be repaid 
or interest on it can be paid out of 
realisation of market fees (Quaere) 

(Jul) 1008 C 
——5S. 32 — See Ibid, S. 28 (vi) 

(Jul) 1008 C 
Punjab Agricultural Produce Markets 
(General) Rules (1962), R. 24 (1) — 
See Constitution of India, Art, 14 

(Jul) 1008. B 
——R. 24 (1) and Form B — See 
Punjab Agricultural . Produce Markets 
Act (1961), S. 6 (3) (Jul) 1008 A 
——R. 29 — See Constitution of India, 
Art, 14 (Jul) 1008 B 


Punjab Civil Service (Judicial Branch) 
Rules (1961), Pre — See Punjab Civil 
Service (Premature Retirement) Rules 
(1975), R. 7 (Dec) 1894 B 
Punjab Civil Service (Premature Re- 
tirement) Rules (1975), R.7— Members 
of judicial service — Not exempt from 
operation of the Rules — Consultation 
with High Court before finalising the 


e 32 
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Punjab Civil’ Service (Premature 
Retirement) Rules (contd) . 
Rules — Art. 234 is complied with 
(Dec) 1894 B 
—R. 7 — Expression “public interest” 
— Meaning of — Premature retirement. 
in public interest — Casts no stigma’ 
— Art. 311 not attracted. - 
(Dec) 1894 C 
Punjab Co-operative Societies Act (25 
of 1961) 
See under Co-operative Societies.. 


Punjab Excise Act (1 of 1914), Section 
36 — See Constitution of India, Art 
226 (Dec) 2018 A 
—~—S, 58 — See Constitution of India, 
Art. 226 (Dec) 2018 A 


Punjab Liquor Licence Rules (1956), 
Rule 36 (1) — See also Constitution 
of India, Art, 226 (Dec) 2018 A 
Rr, 36 (1), 36 (16), 36 (22-A) and 
36 (22) (2) — Bids in respect of country: 
liquor vends — Amount which bidders 
agree ta pay to State Government 1s 
neither fee nor excise cuty on un- 
drawn liquor (Dec) 2018 B 
——R. 36 (16) — See also 

(1) Ibid, R. 36 (1) (Dec) 2018 B 

(2) Constitution of India, Art. 226 

(Dec) 2018 A 

»——R. 36 (22) (2) — See Ibid, Rule 
36 (1) (Dec) 2018 B 
—~R. 36 (22-A) — See 

(1) Ibid, R. 36 (1) (Dec) 2018 B 

(2) Constitution of India, Art. 226 

(Dec) ‘2018 A 

-—R. 36 (23) (2) — See Constitution 
of India, Art. 226 (Dec) 2018 A 


Punjab Police Rules (1934), R. 12.8 —~ 
Appointment as Asstt. Sub-Inspector of 
Police cn temporary basis and not on 
probation — Rule 12.8 not applicable- 

(Jan) 57 A 
—-R. 12.8 — Completion of probation 
of, three years — Probationer cannot be 
deemed to be automatically confirmed 
in absence of express order of con- 
firmation — AIR 1979 SC 336 acho 





(Jan) 57 B 
—R. 20.21A — See Constitution of 
India, Art. 14 (Oct) 1535 
——R.. 26.22 — See Constitution of 
India, Art, 14 (Oct) 1533 


Punjab Municipal Act (3 of 1911) 
See under Municipalities, 


“Punjab Pre-emption (Repeal) Act (11 of . 


1973), S. 3 
challenged 


Decree already passed 
in appeal after the Act 


was passed: — Decree affirmed in apr- 


-1980 Supreme Court 


(Repeal) 


Punjab Pre-emption | Act. 
(contd.) 

peal would fall within mischief of Sec- 

tion 3 (Oct) 1654 

Punjab Prison Manual, Paras 41 (1) 


and (3), 42 and 44 — Duty of District 


Magistrate (Oct) 1579 N 

—-Para 42 — See Ibid, Para 41 (1) 

and (3) (Oct) 1579 N 

——Para 44 — See Ibid, Para 41 (1) 

and (3) (Oct) 1579 N 

Punjab Relief of Indebtedness Act 
(7 of 1934) 


See under Debt Laws, 
Punjab Reorganisation Act (31 of 1966), 


‘Ss. 78, 79 and 80 — Employees of Beas 


Project appointed either by Beas Con- 
trol Board or Beas Construction Board 


— Are employees of Central Govern- 
ment (Jan) 115 A 
—S. 79 — See also Ibid, S. 78 

(Jan) 115 A 





S. 79 — Employees of Beas Pro- 
ject — Direct recruits appointed by 
Central Government and Deputationists 


from State Governments — Completion 
of Beas Project —— Termination of 
services of direct recruit — No discri- 
mination = (Jan) 115 D 
—-S, 80 — See also Ibid, S. 78 

(Jan) 115 A 


—S. 30 — Employees appointed by 
Beas Control Board and Beas Construc- 


tion Board — Not entitled to continua- 
tion after completion of the Project 
(Jan) 115 C 


Punjab Security of Land Tenures Act 
(20 of 1953) 
See under Tenancy Laws. 
Punjab Security of Land Tenures Rules 
(1956) 
See under Tenancy Laws, 
Punjab Tenancy Act (16 of 1897) 
See under Tenancy Laws. 
Quasi Permanent Employee See 
Central Civil Services (Temporary 
Service) Rules (1965), R. 3 
Rajasthan Sales Tax: Act (29 of 1954) 
See under Sales Tax, 
Rash and negligent driving — See 
Penal Code (1860), S. 304-A 
Representation of the People Act (43 of 
1951) S. 5 (a) — See Constitution 
(Scheduled Tribes) Order (1950), Sche- 


dule Part IX, Entry 18 (Jan) 150 A 
—-S. 33 (1) — See Evidence Act 
(1872), S. 114 Illus (g) (May) 701 A 


—-S. 36 (2) (a) — See Constitution of 
India, Art, 173 Cl. (a) (May) 701 C 
— Ss. 36 (2) (b) and (4), 33 (1) — 
Delay in .presentation of nomination 


61. . 
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Representation of the People Act 
(contd.) 
paper — It is defect of substantial 


‘character and {ustified its rejection 
(May) 701 B 
—S, 64-A = Tampering etc. must be 
of such large scale that result of poll 
cannot be ascertained — Only four 
ballot papers tampered — S. 64-A not 
attracted i (Sep) 1362 D 
——S. 81 (3) — See Jammu and Kash- 
mir- Representation of the People Act 
{4 of 1957), S. 89 (3) (Feb) 303 A 
-——S. 86 (1) — See Jammu and Kash- 
mir Representation of the People Act 
(4 of 1957), S. 89 (8) (Feb) 303 A 
——S, 87 — See also Ibid, S, 94 
f (Sep) 1362 B 
_ —5s, 87, 123 (3-A) — Election peti- 
tion alleging corrupt practice — Bur- 


den of proof on petitioner and on elec- - 


ted candidate — U, R. S, Nos, 4039 and 
4040 in E. P. Nos. 18 and 20.of 1978 
and Applns, Nos, 75 and 76 of 1979 in 
E. P. Nos. 18 and 20 of 1978, D/- 27-4- 
1979 and 25-6-1979 respectively ,(Andh 
Pra), Reversed (Sep) 1347 A 
—S, 94 — Scope and object — In- 
terpretation — Factors to.be considered 
(Sep) 1362 A 
——Ss. 94, 95, 87, 128 — Secrecy of 
ballot — Meaning of — Voter cannot 
be compelled to divulge whom he voted 
— Bar under S. 87 is not absolute — 
Voter can voluntarily disclose in larger 
interest of free and fair elections 
f (Sep) 1362 B 
»—S. 95 — See Ibid, S. 94 
(Sep) 1362 B 
—5S. 100 — Tampering of 
papers proved — Returning Officer not 
rejecting them as invalid — Court, in 
election petition, can ascertain for 
whom vote was cast and accept it as 
valid vote (Sep) 1362 E 
——S, 100 — Election petition — Re- 
count, when may be granted — Condi- 
tions precedent (Sep) 1362 G 
——5S. 100 — Construction of all con- 


ceivable infirmities voiding election in- - 


cluded (Sep) 1362 H 
——S, 100 (1) (d) (ii) — Tampered 
ballot paper —— Returning Officer coun- 
ting it without ascertaining to whom 
vote was intended to be cast — 
Amounts to improper reception of ballot 
paper — Election petition challenging 
_ the same maintainable (Sep) 1362 F 
—S. 116-A — Appeal against 
of High Court directing recount of 
votes, setting aside election of appel- 
lant, and declaring respondent to be 


‘bargaining necessary 


ballot - 


order .- 


Representation of the People Act 


(contd.) 
elected — Interference by Supreme 
Court (Feb) 206 B 


——S. 116-A — Election appeal to Sup- 
reme Court — Ordinarily no interfer- 
ence with finding of fact reached by 
High Court (Sep) 1362 C 
—S..123 (1) (A) (b) — Bribery — 
Payments made by person as minister 
before he was candidate — Payments 
could not be held to amount to bribery 
; (May) 701 D 
a 123 (1) (A) (b) — Corrupt prac- 
tice — Bribery — Proof — Element of 
(May) 701 B 
—S. 123 (2) — Undue influence — 
Allegation of printing and distributing - 
posters containing false statement — 
Mere allegation even if true cannot he 
said. to fall within mischief. of Sec. 123 
Q) | . (Sep) 1358 
—S. 123 (3-A) — See also Ibid, S. 87 
“(Sep) 1347 A 
——S. 123 (3-A) — Evidence — Report 
of speech in newspaper — If can be 
relied on (Mar) 354 A 
— 5s. 123 (3-A) and 125 — Scope and 
application of S. 123 (3-A) — Provisions 
of Section 125 are not relevant 
' (Mar) 354 B 
—S. 123 (3-A) — Corrupt practice — 
Promoting feelings of enmity between 
different classes of citizens in India — 
Speech directed against a political 
party — If and when constitutes such 
practice. Ele, Petn. No, 18 of 1977, 
D/- 6-12-1977 (Ker); Reversed : 
(Mar) 354 C 
—S. 125 — See Ibid, S. 123 (3-A) 
(Mar) 354 B 
——S. 128 — See Ibid, S. 94 
(Sep) 1362 B 
Reserve and Auxiliary Air forces Act 
(62 of 1952), S. 4 — See Prevention of 
Corruption Act (1947), S, 6 
` (Apr 522 
—S. 12 — See Prevention of Corrup- 
tion Act (1947), S. 6 (Apr) 522 
—S. 18 — See Prevention of Corrup- 


tion Act (1947), S. 6 (Apr) 522 
Review — Supreme Court — Power to 
review — See Constitution of India, 
Art. 137 . 

Revised Pension Rules (1950), R. 8, 
Note (1) — Construction of — Two 


categories of public ground — Ilustra- 
five and not exhaustive — 1979 Mah 
LJ 804, Reversed (Jul) 1095 A 
—R. 8 Note (1) =— Requirement - 
of ; (Jul) 1095 B 
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Sale of Goods Act (3 of 1930), Preamble 
— Use of English Authorities on Inter- 
pretation of sections Authorities 
though not technically binding have 
great persuasive value (Sep) 1468 D 
—S, 2 (14) — See Ibid, S. 64 (2) 

(Sep) 1468 B 
—S, 4 — See Sales Tax — Central 
Sales Tax Act (1956), S, 5’ (3) 

(Sep) 1468 C 
——S, 20 — See Ibid, S, 64 (2) 

(Sep) 1468 E 
——S. 23 — See Ibid, S. 64 (2) 

(Sep) 1468 E 
` e—5S, 25 (1) — See Sales Tax — Cen- 
tral Sales Tax Act (1956), S. 5 (3) 

(Sep) 1468 F 
—S, 62 — Ibid, S. 64 (2) 

(Sep) 1468 E 
—S, 64 (2) — See alsc Sales Tax — 
Central Sales Tax Act (1956), S. 5 (3) 

(Sep) 1468 F 
—Ss, 64 (2), 62, 20, 23 and 2 (14) — 
Scope — S, 64 (2) does not deal w-th 
question of passing of property at auc- 
tion sale — Sec, 64 is subject to ccn- 
fract to contrary (Sep) 1468 E 

SALES TAX 

~—Andh. Pra. General Sales Tax Act (€ of 
1957), S.6 (asamended in 1971 and 1974), 
Central Sales Tax Act (1956), Sec. 15 
(b) (as amended in 1971 and 1972) — 
Inter-State sale — Exemption gran-ed 
under State Sales Tax Act — Subse- 
quent amendments — Assessee, held, 
liable to refund sales tax leviable under 
8.6 of A.P.G.S.T. Act (May) "49 ` 
—Andh. Pra. General Sales Tax Rules 
(1957), R. 27-A — See Sales Tax 
- A. P., General Sales Tag Act (6 of 
1957), Section 6 (May) 749 
—Central Sales Tax Act (74 of 1956), 
S. 2 (g) — See Ibid, Section 5 (3) 

(Sep) 1466 C 


l 


»=—S. 2 (h) — See also i 
(1) Sales Tax — Msdhya Pradəsh 
General Sales Tax Act (2 of 
1959), S. 2 (c) (Jun) 307 

(2) Sales Tax — M, P, General 
Sales Tax Act (2 of 1959), S 2 


(0) (Mar) 34€ A 
»—Ss. 2 (hy and 2 (5), 4 — Sale price 
and turnover — Definitions 

(May) 609 A 


——S. 2 (hy) — Sale price — Definition 
— Trade discount and cash discount — 
Distinction. (May) 609 B 
—-—S. 2 th) — Transaction of sale of 
cement effected under provisions of 
Cement Control Order, 1967 — Amont 
of freight forms part of-sale price 
(Jul) 352 
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Sales Tax — Central Sales Tax Act 
Seg 
—Ss, 2 (j), 8 and 8-A — Taxable 
PE — Determination of — Trade 
discount allowed to: dealers not to be 
included (Jun) 839 
—S. 4 — See Ibid, S, 2 (h) & (5) 
(May) 609 A 
——S. 5 (3) — See also Constitution of 
India, Art, 286 (2) (Sep) 1468 A 
——S, 5 (3) — Expression ‘the agree- 
ment’? — Connotation of — Word agree- 
ment takes colour from word ‘order’ 


— Word ‘order’ — Meaning of, in com< 
mercial sense — User of article ‘the’ 
before word ‘agreement?’ — Implication 
of (Sep) 1468 B 


—Ss. 5 (3) and 2 (g) — Expression 
if such last sale or purchase takes 
place after’ — Sale means completed 
sale as defined in Sec. 2 (g) and not 
agreement to sell (Sep) 1468 C 
——S. 5 (3) — Sale of Goods Act 
(1930), Ss. 25 (1) and 64 (2) — Coffea 
Act (1942), Ss. 25, 26, 21, 20 and 5 — 
Circular D/- 7-2- 1977 issued by Coffee 
Board, Bangalore containing additional 
conditions concerning sales tax in 
ES of export auctions — Validity 
- (Sep) 1468 F 
at 8 — See Ibid, S. 2 (j) 
(Jun) 839 
——S, 8-A — See Ibid, S, 2 (j) 
(Jun) 839 
—S. 9 (2)—See Sales Tax—M. P, 
General Sales Tax Act (2 of 1959), 
5. 43 (Mar) 346 B 
——S. 15 (b) — See Sales Tax — 
A. P, General Sales Tax Act (1957), 
S. 6 (May) 749 
—Central Sales Tax (Amendment) Act 
(28 of 1969), S, 10 — See Sales Tax — 
A. P, General Sales Tax Act (1957), 
S. 6 (May) 749 
—Kerala General Sales Tax Act (15 of 
1963), Ss. 5 (1) (ii), 5-A; Schedule 1 
Entry 56 -— “Bullion and specie’ — 
Ornaments and other articles of gold 
do not fall within Entry 56. 1978 Tax 
LR 2249 (Ker), Reversed (May) 611 B 
——S. 5-A — See Ibid, S. 5 (1) (ii) 
(May) 611 B 
——S. 5-A (1) (a) — Consumption of 
commodity in process of manufacture 
— Determination — Tests — Processing 
of pineapple fruit into its slices for 
selling in sealed cans does not involve 
such consumption (Aug) 1227 
——Sch, I, Entry 26-A — Water supply 
and sanitary fittings — Meaning — 
Question whether G. I. Pipes falls with- 
in description of “sanitary fittings’ “— 
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Sales Tax — Kerala General Sales Tax 


Act (contd.) 
Proof. 1978 Tax LR 2249 (Ker), Re- 
versed (May) 611 C 
——Sch I, Entry 56 — See Ibid, S, 5 
(1) Gi) (May) 611 B 
—Kerala General Sales Tax Rules 


(1963), R. 9 (1) — Amount recovered 
as deposit by way of sales tax on 
freight and excise duty — Held, de- 
ductible from totel turnover 
(Oct) 1567 
-—Madhya Pradesh General Sales Tax 
Act (2 of 1959}, S. 2 (c) — Central 
Sales Tax Act (1956), S. 2 (h) — 
Amount of freight forms part of sale 
price — It is includible in taxable 
turnover of assessee (Jun) 807 
——S. 2 (0) — Central Sales Tax Act 
(1956), Sec, 2 (h) — Sale of cement — 
Amount of freight forms part of sale 
price (Mar) 346 A 
-——-S. 43 — Central Sales Tax Act 
(1956). Sec, 9 (2) — Incorrect return, 
mot accompanied by guilty mind — 
Penalty cannot be imposed 
(Mar) 346 B 


—Rajasthan Sales Tax Act (29 of 1954), — 
Excises . 


Schedule, Item 18 — Central 
and Salt Act (1944), Schedule I, Item 
22 — Rayon Tyre Cord Fabric is cover- 
ed by Item 18 and exempt from sales 
tax (Oct) 1552 A 
—Tamil Nadu General Sales Tax Act 
(1 of 1959), Sec, 2 (d) (ii) — Store run 
by owner of textile undertaking for 
sale of provisions to workmen employee 
in factory — Is incidental to manufac- 
ture of textiles — Sales effected in 
store are liable to tax (Dec) 2038 


—Uttar Pradesh Sales Tax Act (15 of 
1948), S. 2 (c) Explanation — Dealer — 
Whether Kutcha Arhatiya is a dealer. 
1974 Tax LR 1715 (All), Reversed 
(Dec) 2047 A 
——S, 2 (i), Proviso — Tea grown by 
agriculturist undergoing certain proces- 
ses before it was sold — Does not 
cease t be sprieuiturgi produce 
(Feb) 169 
——5S, r (3) — High Court not to de- 
cide questions not referred. 1974 Tax 
LR 1715 (All), Reversed (Dec) 2047 B 


Slum Areas (Improvement and Ciear- 
ance) Act (96 of 1956), S. 19 — Permis- 
sion for eviction — Construction of — 
Landlord filing identical plan of pre- 
mises from which eviction was sought, 
“before Rent Controller and competent 
Authority under Slums Clearance Act 


‘Slum Areas (Improvement and Clea- 
rance) Act (contd.) 
— Authority granting permission for a 
portion of property (Feb) 315 
Special Courts Act (22 of 1979), Pre. — 
Validity — See also Constitution of 
India, Art, 14 (Sep) 1382 G 
-——Pre, — Validity — Parliament was 
fully competent to- pass the Bill creat- 
ing Special Courts (Sep) 1382 J 
Pre, — Validity — It cannot be 
said that the Act seeks to change the 
situs of the Court and virtually ab- 
rogates Section 181 of the Code of Cri- 
minal Procedure (Sep) 1382 K 





——§. 5 — See also Constitution of 


(Sep) 1382 M 
. 5 — Declaration under after 
conviction of accused — Validity — 
Prima facie case — Meaning of 
(Sep) 1382 N 
—S. 5 — Declaration under — Off- 
ences committed in a State — Investi- 
gation by Central Agency — Whether 
basic structure of Constitution is affec- 
ted (Sep) 1382 P 
—~Ss. 5, 6 — Whether conviction falls 
within the situation contemplated by 
Section 5 (1) (Sep) 1382 Q 
——S. 6 — See Ibid, S. 5 
(Sep) 1382 Q 


——S, 7 — Applicability — Applies 
even where appeal or revision is from 
prosecution not pending at time of de- 


India, Art. 14 
Se 


claration (Sep) 1382 R 
—S. 7 — Section whether ‘conflicts 
with Section 406 of Criminal P. C. 


(1974) (Sep) 1382 S 
—-S. 11 — Criminal P. C. (1974), Sec- 
tion 397 (2) — Expression “interlocutory 
order” in Section 11 (1) as used in Sec- 
tion 397 (2) — Order framing of charge 
is interlocutory — Appeal against same 
is incompetent (Jul) 962 A 
—S. 13 — Scope — Is directory 
(Sep) 1382 O 
Specific Relief Act (1 of 1877), S. 12 
(a) — See T., P, Act (1882), S. 40 
(Aug) 1334 A 
—S. 16 — See T. P. Act (1882), Sec- 
tion 40 (Aug) 1334 A 
Specific Relief Act (47 of 1963), S. 28 
— Agreement to sell immovable pro- 
perty subject to mortgage — Specific 


performance — Equitable relief 

(Apr) 512 
——S. 57 — See Contract Act (1872), 
S. 27 (Nov) 1717 A 


States Reorganisation Act (37 of 1956), 
Ss. 109. 122 — Madras Hindu Religious 
and Charitable Endowments Act (19 of 
1951), Section 86 — Commissioner, a 
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States Reorganisation Act (contd.) 
corporation sole — South Kanara b2- 
coming part of Mysore State from 1-11- 
1956 — Power of the body corporate <o 
function under the parent Act 

(Jan) 1A 
-——S, 115 (7) — Government Order 
D/- 22-9-1961 (as classified by Order of 
1976), Rule 2 — Gradation list sanc- 
tioned under Section 115 (7) fpr 
Karnataka State in regard to allottees 
coming from various former States — 
Subsequent recruitment — Determina- 


tion of seniority (Aug) 1273 
~-——S, 119 — Constitution of India, 
Art. 14 (Jan) 1 C 
-—S, 122 — See Ibid, S. 109 : 

(Jan) 1 A 


Succession Act (39 of 1925), S. 77 — 
Construction of Will—Court has power. 
to supply words in order to effectuate 
intention of testator (Mar) 446 A 
——S, 82 — Construction of Will — 
Trial Court finding that ` Will was 
genuine — High Court holding Will to 
be fabricated — View of trial coart 
found to. be reasonable — Finding of 
High Court set aside (Oct) 1858 


Supreme Court Rules (1966), O. 40, E.T 
=~~ See Constitution of India, Art. 137 


(May) 374 
——O. 40, R. 2 — See Constitution of 
India, Art. 14 (Jun) 308 
-——O, 40, R. 3 — See Constitution of 
India, Art, 14. (Jun) 308 


Survey of India (Recruitment, from 
or of Engineer Officers) Rules 1950, 
R. 5 — See Constitution of India, cea 
cle 14 (Mar) 455 A 


Tamil Nadu Aliyasanthana Act (9 of 
1949), S. 3 (b) — Male by himself can- 
not be a Kavaru under the definition 
~- In case of males, Kavaru means 
Kavaru of the mother of that male 


(Feb) 19€ C 
=—S. 35 (2) Expln. — Suit for parti- 
tion, not filed by male — Provisions of 


Chapter 6 will not be attracted — Fil- 
ing of suit will no doubt result in divi- 
sion of status, but other Kavarus may 
continue to be joint in Kutumba 


: (Feb), 198 D 

-—S, 36 (5) — See d 
(1) Hindu Succession Act (1°56), 
S 4 | (Feb) 196 B 
(2) Hindu Succession Act (1£56), 
- S. 7 (2), Expln. (Feb) 193 A 


Tamil Nadu Buildings (Lease and Eent 
Control) Act . (18 of 1960) 
- See under. Houses and Rents. 
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Tamil Nadu -Buildings . (Lease ana Rent 
Control) Amendment Act (11 of 1964) 
See under Houses and Rents, 


Tamil Nadu Court-fees and Suits 
Valuation Act (14 of 1955) 

See under Court-fees and Suits 
Valuations, 


Tamil Nadu Estates (Abolition and Con- 
version into Ryotwari) Act (26 of 1948) 
See under Tenancy Laws. 

Tamil Nadu General Sales Tax Act 
(1 of 1959) 

See under Sales Tax. 
Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (19 of 1951), Sec- 
tion 76 (1) — See 
a0) Constitution of India, Art. 14 
(Jan) 1 € 
(2) Constitution of India, Art, 265 
(Jan) 1 B 
mera 80 — See States Reorganisation 
Act (1956), S. 109 (Jan) 1A 


Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (22 of 1959), 
Section 6 (2) — Public temple — Pre- 


sumption as to — Burden on party 
slaiming that it is private ` 
(Dec) 2036 


TENANCY LAWS 


Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (i of 
1973), S. 1 — See Constitution of India, 
Art. 24 (Oct) 1568 A 
——-Ss. 3 (f) and 4 — Divided minor 
son. cannot be excluded from the 
‘family unit’ (Oct) 1568 B 
—S 4, — See Tbid, S, 3 (f) 

(Oct) 1568 B 
Bihar Consolidation of Holdings and 
Prevention of Fragmenation Act (22 of 
1956), S. 4 (c) — Constitutional validity 
— Not violative of Art, 14 

(Dec) 2051 

Bibar Land Reforms Act (30 of 1950), 
S. 6 — Khorposh grant lands — Lands 
of appellant’s attached under Section 
146 (1), Criminal P. C., on crucial date 
(i. e. 6-11-1951) — Lands ultimately re- 
leased in favour of defendants — Held 
that the attachment would in law be 
deemed to have been on behalf of the 
defendants in whose favour the lands 
were released (Aug) 1223 
Bihar Land Reforms Rules (1951), R. 7 
{u) (ii) — Settlement of Hat, Bazar or 
Mela — Fixation of reserve Jama — 
Best judgment assessment under cl. (ii) 
— Can be done only in absence of un- 
alas of 
figures ee 


-- preceding three years’ ® 
i (Mar) 445 - 


66 Subject Index, A, I R. 1980 Supreme Court 


Bombay Merged Territories and Areas 
(Jagirs Abolition) Act (39 of 1954), 
Sections 3, 5 (1) (b), 9 — Bombay Land 
Revenue Code (1879), Section 40 — 
Settlement of certain land with Jagir- 
dar — Land comprising forests not re- 
served under Forest Act — Right of 
Jagirdar to cut and remove forest pro- 
duce cannot be interfered with, S. C. A. 


Nos, 1234, 1242 and 1244 of 1965, D/~ 
5-5-1967 (Guj), Reversed (Jan) 59 
——S, 5 (1) (b) — See Ibid, S. 3 
(Jan) 59 
' =m=—S, 9 — See Ibid, S. 3 
(Jan) 59 


Bombay Paragana and Kulkarni Watans 
(Abolition) Act (60 of 1950), S.4 — 
Rejection of application of watandar 
under Section 10. of Hereditary Offices 
Act — Cannot beaground for rejection 
of watandar’s application for regrant 
under Section 4 (Nov) 1759 B 


Bombay Personal Inams Abolition Act 
(42 of 1953), S. 5 (2) (b) — See Ten- 
ancy Laws -— Bombay Sa pg 
Tenure Abolition Act (62 of 1949), S. 6 
l (Jan) 91 
——S. 7 — See Tenancy Laws — Bom- 
bay Taluqdari Tenure Abolition Act 
(62 of 1949), S. 6 (Jan) 91 


Bombay ‘Taluqdari Tenure Abolition 
Act (62 of 1949), S. 5 (1) (b) — See 
also Ibid, S. 6 (Jan) 91 
—Ss, 6 and 5 (1) (b) — Bombay 
Personal Inams Abolition Act, 1952 (42 
of 1953), Ss. 7 and 5 (2) (b)— Scope — 
Expression “all waste lands and all un~ 
cultivated lands” — Connotation of == 
Grass lands on hilly tracts — Not ‘un- 
cultivated lands’ (Jan) 91 
Haryana Ceiling on Land Holdings Act 
(26 of 1972), S. 3 ( read with Sec. 4 
—Artificial definition of family in Sec= 
tion 3 (f) and double standard for fix- 
ng permissible area in Section 4 nof 
violative of Article 14 of the Constitu- 
tion i f (Dec) 2097 C 
——S, 4 — See also Ibid, S. 3 (£) 

(Dec) 2097 C 
——S. 4 — Haryana Ceiling on Land 
Holdings Rules (1973), Rule’ 5 (2) — 
Scope and validity of rule — Rule is 
not ultra vires Section 4 (1) 

(Dec) 2097 F 
—S. 8 — Validity— Not violative of 
Art. 14 of the Constitution 

(Dec) 2097 B 
——S. 9 — Validity — Section is not 
œ violative of Art, 14 of the Constitution 
(Dec) 2097 D 


Haryana Ceiling on Land Holdings Act 
(contd.) 

——S. 16 — Compensation payable in 
respect of surplus land — Rates are 
based on actual quality of the soil and 
its yield and cannot be said to be illu- 
sory (Dee) 2097 G 
—S. 18 (7) — Maintainability of ap- 
peal or revision— Condition of making 
deposit of a sum equal to 30 times the 
land holding tax in respect of disput- 
ed area — Cannot be regarded as oner- 
ous or unreasonable (Dec) 2097 H 
Haryana Ceiling on Land Holdings 
Rules (1973), R. 5 (2) — See Tenancy 
Laws — Haryana Ceiling on Land 
Holdings Act (1972), Section 4 

(Dec) 2097 F 
Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950), S. 28 (1) Pro- 
viso (As amended by Mah. Amend« 
ment Act 28 of 1960) — Failure to give 
notice within six months of default to 


-tenant as required under amended pro- 


vision — Landlord not entitled to pos“ 
session (Jan) 10% 
Madhya Bharat Zamindari Abolition 
Act (13 of 1951), Ss. 3 and 4 — Benefit 
under S. 4 (2) — Availability of.. Second 
Appeal No, 310 of 1960, D/- 10-2-1972 
(Madh. Pra), Reversed (May) 696 


——S. 4 — See Ibid, S, 3 
(May) 696 


Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act (27 of 1961), Sec- 
tions 8, 10, 12 — Ceiling area — De- 
termination — Transfers — Only the 
transfers made on or after 4-8-1959 
would be hit by the Act. S. C, A. No, 
1512 of 1967, D/- 30-9-1969 (Bom), Re~ 


versed (Jun) 805 
— 5S. 10 — See Ibid, S, 8 

(Jun) 806 
——S, 12 — See Ibid, S, 8 

(Jun) 806 


Punjab Security of Land Tenures Act 
(10 of 1953), 5. 9 (1) (ï), and Explana- 
tion — S, 9 (1) (i) includes even a 
single unexplained default in payment 
of rent. ILR (1972) 1 Punj and Har 
156, Reversed (Sep) 1464 
——Ss, 10-A and 10-B — Utilisation of 
‘surplus land’ — Process when com- 
plete -— Effect of Rr, 20-A, 20-C and 

saving clause (b) in Section 10-A 
. (Feb) 309 

—§. 10-B — See Ibid, S, 10-A 
(Feb) 309 
Punjab Security of Land Tenures 
Rules (1956), R. 20-A — See Tenancy 
Laws — Punjab Security of Land Tens 
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Punjab Security of Land Tenures 
Rules (contd.) 

ures Act (1953), Section 10-A 

(Feb) 399 
w——R, 20-B ~~ See Tenancy Laws — 
Punjab Security of Land Tenures Act 
(1953), Section 10-A (Feb) 309 
m—-R, 20-C -~ See Tenancy Laws — 
Punjab Security of Land Tenures Act 
(1943), Section 10-A (Feb) £09 
Punjab Tenancy Act. [16 of 1887), 
S. 32 — Limitation — , Application tor 
review made three and kalf years af-er 
passing of order — Is prima facie time 
barred (Oct) 1661 A 
~—S, 82 — Order passed ex parte be- 
cause petitioner failed to attend though 
he was duly served — Order canmot 
be said to be in violation of principles 
of natural justice (Oct) 1661 B 


Tamil Nadu (Estates Abolition znd 
Conversion into Ryotwari) Act (26 of 


1948), S. 3 — See Andkra State Act 
(80 of 1953), S. 53 (Jan) 133 A 
-—S, 56 — Decision of Settlement 


Officer — Scope for interference by 
Court of law — S. A. No. 552 of 1£66, 
D/- 24-1-1969 (Andh Pra), Reversed 
(Jan) 133 B 
Uttar Pradesh Imposition. of Ceiling on 
Land Holdings Act (1 of 1961), S. 1 — 
Constitutional validity cf Act — Ab- 
sence of mention of Art, 21 in Art-cle 
31-A of the Constitution can be of no 
‘help . (Nov) 1762 B 
-——Ss. 3, 6 — Bringing into force a 
statutory provision — Fixation of dete 
(Nov) 1762 H 


——S, 5 (2) — Continuance of land re- 
form proceedings when -consolida-ion 
proceedings pending — Is not unjust or 
arbitrary 
——S. 5 (83) — Not ultra vires Arti- 
cle 14 of Constitution on ground of sex 
‘discrimination. (Nov) 1762 F 
o———Ss, 5 (6) — Invakdation of ali- 
enations after prescribed date — Is not 
arbitrary or, over-inclusive and Thus 
violative of Article 19 or Article 14 of 
Constitution (Nov) 1762 C 
~—S. 5 (6) — Exemption of transfers 
made in good faith anc for adequate 
consideration — ‘Adequate considera- 
tion’ is not an arbitrary test 

i (Nov) 1762 D 
—S. 5 (6) — Provision is not vizla- 
tive of second proviso to Article 1-A 
— It is fair and valid (Nov) 1762 E 
«—5S, 6 — See Ibid, S, 3 (Nov) 1742 H 


‘land of Zamindar in personal 


(Nov) 1762 G. 


Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of 1951), Ss. 12 
(1), 13 (2) (a) — Sir or .Khudkasht 
cultivam 
tion of Thekedar on 1-5-1950 — Theke- 
dar not appointed to collect rent — 
Entitled to be declared as sirdar 
(Mar) 348 
—S. 12 (1) — Theka not granted ex- 
clusively for purpose of personal culti- 
vation — Thekedar does not become 
hereditary tenant, Civil Mise Writ 
Petn, No. 1005 of 1969, D/- 9-4-1969 
(All), Reversed; 1968 All LJ 517 Over- 


ruled (Jun) 869 
—S, 13 (2) (a) — See Ibid, S, 12 (1) 
(Mar) 348 


——S. 44 (b) — Assesesment of com- 
pensation to intermediary — Amount of 
agricultural income-tax to be taken in- 
to account is one that is finally assessed 
and not one which is under appeal 
(Jul) 1184 A 
—S. 44 (b) — Acceptance of com- 
pensation under protest and without 
prejudice — Compensation assessed 
does not become final (Jul) 1184 B 
—S. 171 — See Hindu Succession Act 


{1956), S. 14 (Aug) 1329 
——S. 172 — See Hindu Succession Act 
(1956), S. 14 (Aug) 1329 


West Bengal Non-Agricultural Tenancy 
Act (20 of 1949), S, 24 — See Civil 
P, C. (1908), O, 41, R. 23 (Feb) 192 





Town Planning Act (Travnncore Act 
4 of 1108), . (as now applicable to 
Kerala), S, 12 — Validity of 

(Sep) 1438 A 
——S, 32 — See Ibid, S, 33 
. (Sep) 1438 B 
—S. 33 read with S, 32 — Acquisi- 
tion of land for town planning scheme 
— Whether section is invalid on ground 
that it provides alternative modes of 
acquisition, one more onerous than the 
other (Sep) 1438 B 
——S. 34 — Exclusion of S. 25 of Land 


` Acquisition Act is unconstitutional — 


Exclusionary part being severable sec- 
tion will be read omitting the words 
‘and Section 25, ILR (1978) 2`Ker 
620, Reversed (Sep) 1438 C 
Transfer of Property Act (4 of 1882), 
S. 5 — See Hindu Law — Partition 
(Jul) 1173 D 
——Ss, 40, 54 — Specific Relief Act 
(1877), Sections 12 (a), 16 — Obligation 
annexed to ownership of property not 
amounting to. an interest in property 
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Transfer of Property Act (contd) 
— Is in the nature of a trust which 
can be specifically enforced ` 
(Aug) 1334 A 
——S, 44 — See Tamil Nadu Court- 
fees and Suits Valuation Act (1955), 
S. 37 (1) and (2) (May) 691 B 
——S. 53 — See f 
(1) Benami — Plea of (Jul) 1040 
(2) Benami — Purchase of property 


by wife (Jul) 1040 B 
-—§, 53-A — “Any person claiming 
under him” — Successor-in-interest of 
lessor can never be a person claiming 
under lessee (Apr) 575 A 
——S, 54 - — See Ibid, S. 40 i 

(Aug) 1334 A 
——S, 105 — Land belonging to tem- 


ple leased out to appellants by de facto 
trustee having no power to lease — 
Appellants, held, would be no better 
than trespassers and they were not 


tenants (Jan) 105 A 
——S. 105 — Escheat — Dissolution of 
company holding interests as per- 
manent lessee — Interests vest in Gov- 
ernment — AIR 1967 All 405, Reversed 

(Apr) 575 C 


——S. 106 — “Manufacturing purposes” 
— Does not include business of retread- 


ing: of tyres (Jan) 86 
——Ss, 106, 107 — Tenant inducted 
validly for specified period — Renewal 
of lease found void — Commencement 


`. of Rent Act prior to renewal of lease 
— His possesesion becomes that of statu- 


tory tenant. AIR 1964 Cal 235, 

Reversed (Feb) 226 A 

“——S. 107 — See Ibid, S. 106 
(Feb) 226 A 


——S. 108 (j) — See Houses and Rents 
— Kerala Buildings (Lease & Rent 
Control) Act (1965), S. 11 (4) ©- 
(Nov) 1756 
—— 5S, 114 — See Houses and Rents — 
U. P, (Temporary) Control of Rent and 
Eviction Act (1947), S. 3 (1) (a) 
(Aug) 1214 
Travancore Chitties Act (26 of 1920), 
S. 39 — See Banking Regulation Act 
(1949), S, 45 (2) and (10) . 


——S, 41 — See Banking Regulation 
Act (1949), S. 45 (2) and (10) 
i (May) 650 


. Trust — Whether of public or religoius 
nature— See Bihar Hindu Religious 
Trusts Act (1 of 1951), S 2 @ 
Trusts Act (2 of 1882) S. 3 — 

T, P, Act (1882), S. 40 


(May) 650 


See 
(Aug) 1334 A 


Trusts Act (contd.) 


—S, 47 — See also Ibid, S. 48 


(Jan) 17 A 
—S. 47 — Authorisation by a trustee 
in favour of co-trustees — Requisites 
of : (Jan) 17 B 


——Ss. 48 and 47 — Sale of trust 
property — No trustee can delegate 
performance of acts relating to sale to 
co-trustees (Jan) 17 A 
——S. 49 — Absolute power to trustees 
to sell trust property — It is subject 
to overriding control of Court 

(Jan) 17 D 
——S. 94 — See T. P, Act (1882), Sec- 
tion 40 (Aug) 1334 A 


United Provinces Medical Service 
(Men’s Branch) Rules (1945), Rr. 18, 19 
— G., O. No, U-1912-AII/V, 2366/63 
D/- 2-11-64, Para 4 — G, O. No. 20661- 
All/V-2566-1963, D/- 20-2-1965 — G. O. 
No. 3976-AII/V-68-1757/65 D/- 18-12-68 
direction (b) — Appointments in Pro- 
vincial Medical ServiceI, before merger 


of that Service with junior service 
known as Provincial Medical Service 
I — Seniority in — Validity, 1977. 


Lab IC (NOC) 49 (All), Reversed 
(Jul) 1098 
——R. 19 — See Ibid, R. 18 (Jul) 1098 
Uttar Pradesh Excise Act (4 of ay 
S. 24 — See Ibid, S. 30 (May) 614 C 
——S, 24-A — See also Ibid, S. 30 


(May) 614 C 
——Ss. 24-A, 30 (as amended in 1972 
-and 1976) — Scope of (May) 614 D 
——S. 30 — See also Ibid, S, 24-A 

(May) 614 D 
——Ss, 30, 24, 40 (2), (d) 31, 24-A — 





U. P. Excise Rules, R. 17 (2) (As 
‘amended in 1972) — Powers of Excise 
Commissioner under —- Nature and ex- . 
tent of (May) 614 © 
—S. 31 — See Ibid, S. 30 
(May) 614 C 

——S, 39 — See Constitution of India, 
Art. 299 (May) 680 B 
——S, 40 (2), (d) — See also Ibid, vee 
tion 30 (May) 614 € 

S. 40 (2) @ — Rules framed 
under Rule 12 — U. P. Licences for 


the possession of Denatured Spirit and 
Specially Denatured Spirit Rule (1976), 
Rules 1 (iii), 2 — Specially Denatured 
Spirit is not different from ordinary 
denatured spirit (May) 614 Ð 
—S, 77 — U. P. Excise manual, 
Rule 357 (5) — Clause (5) of Rule. 357 
not published in Official Gazette —= 
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U. P. Excise Act (contd.} 
Clause 5 has no statutory force `- 
(May) 680 A 
Uttar Pradesh Excise (Amendment) (Re- 
enactment and Validation) Act (5 of 
1976), Pre, — See 
(1) Constitution of India, Art, 14 
(May) 614 G 
(2) U, P. Excise Act (1910), S, 24-A 
May) 614 D 
Uttar Pradesh Excise Manual, R. 357 
(2) and (5) — See Constitution of India, 


Art. 299 (May) 680 B 
——R. 357 (5) — See U, P, Excise Act 
(1910), S. 77 s (May) 680 A 


-—~Para 680, R. 17 — See 
(1) Constitution of India, Art. 19 (1) 
(g) (May) 614 F 
(2) Constitution of India, Sch. 7, List 
Il, Entry 8 (May) 614 A 
Uttar Pradesh Excise Rules, R. 17 (2) 
— See U, P, Excise Act (1910), S.` 30 
(May) 614 C 
Uttar: Pradesh Imosition of Ceiling on 
Land Holdings Act (1 of 1961), — See 

under Tenancy Laws 


Uttar Pradesh Krishi Utpadan Mandi 
Adhiniyam (25 of 1964), S. 2 (a) — See 
also Ibid, S. 6 (Jul) 1124 Ę 
——Ss, 2 (a), 17 (iii) (b) and Schedule 
— Market fee — Impos-tion on Hides 
and Skins — Valid (Jul) 1124 J 


——S. 2 (p) and (y) “Producer”, 
“Trader” and “producer-trader” —= 
Meanings of (Jul) 1124 H 


——S. 6 — Declaration of big areas 
consisting of towns and villages as 
Market Areas — Does rot offend any 
provision of law (Jul) 1124 A 
——Ss. 6, 2 (a) — Notification under 
Section 6, D/- 11-4-1978 constituting 250 
Market Committees covering almost the 
whole Uttar Pradesh and about 115 
Items — Not invalid for want of ap- 
plication of mind (Jul) 1124 E 


—S. -9 (a) — See Ibi3, Section 17 
(iii) (b). (Jul) 1124 Q 
—S. 17 (iii) — Levy and collection 
of fee by temporary Market Commit- 
tees constituted under the U. P. Adhi- 
niyam (7 of 1972) — Not illegal 
(Jul) 1124 B 


S, 17 (if — Levy and collection 
of fees — Absence of machinery under 
the Act or Rules thereunder for ad- 
judication of disputes — Does not mean 
that fee cannot be levied or collected 

(Jul) 1124 C 


.U, P, 


U. P. Krishi Utpadan Mandi Adhi- 
niyam (conid.) - 
——S, 17 (iii) (b) — See also Ibid, 


Section 2 (a) (Jul) 1124 J 
——S. 17 (iii) (b) — Market fee — 
Fixation of minimum at 1 per cent — 
Not illegal — Does not go beyond quid 
pro quo theory (Jul) 1124 D 
——S. 17 (iii) (b) (As amended by 
Act 7 of 1978) — Notification 
D/- 11-4-1978 — Does not impose 
multi-point levy of market fee either 
in same market area or in different 
market areas — Goods not produced 
within particular market area — Im- 
position of fee thereon — Valid 

(Jul) 1124 F 
——S,. 17 (iii) (b) (As amended by U.P, 
Act 7 of 1978) — Imposition of market 
fee retrospectively — Valid 

(Jul) 1124 G 
——S. 17 (iii) (b) and Schedule — 
Market fee — Liability to pay when 
arises in respect of rice and paddy 

(Jul) 1124 T 
—s. 17 (iii) (b) — Notification, Dj- 
11-4-1978, Group E — Forest products 
— Do not include furniture — Fee 
“cannot be’ imposed on sale of furni- 
ture (Jul) 1124 K 
——S. 17. (iii) (b) and Schedule — 
Wood cut and utilized for manufacture 
of paper — Liable to market fee 

(Jul) 1124 L 
——S. 17 (iii) (b) and Schedule — 
Kirana goods — Imposition of Market 
fee — Validity (Jul) 1124 M 
——S, 17 (ïi) (b) and Schedule — 
Market fee — Imposition on tobacco, 
tendu leaves and Bidi 

(Jul) 1124 N 
-———S. 17 (iii) (b) — Market Fee — 
Imposition of — Sale of goods in parti- 
cular Market Area is a must 

(Jul) 1124 O 
——S. 17 (üi) (b) — Market fe — 
Imposition of — Goods sold under con- 
trolled legislation — No ground for 
non-imposition of fee 

(Jul) 1124 P 
—Ss, 17 (iii) (b), 9 (a) — Market fee 
— Imposition of — Default of a per- 
son to take out licence — No' ground 
to escape liability — Act does not con- 
template realisation of market fee only 
from licence holders 

(Jul) 1124 Q . 
—S. 17 Gii) (b) — Market fee 
Imposition can be only on agricultural 
produce and not on their products ob- 
tained .after processing — Match-sticks, 


— 
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U. P. Krishi Utpadan Mandi Adhiniyam 
(contd:) 

match~boxes and soyabean products — 
Market fee not payable 

(Jul) 1124 R 
-——S, 17 (iii) (bì and Schedule — 
Fruits and vegetables — Sold by pro- 
ducer through Commission Agent — 
Commission. Agent liable to pay mar- 
ket. fee — He can realise it from pur- 
chaser (July) 1124 S 
S. 17 (ii) (b) — Market fee — 
Imposition of — Seller need neither 
be producer of agricultural products 
nor he should be purchaser of agricul- 
tural produce only, ATR 1970 Mys 114 





Overruled. (Jul) 1124 T 
»—Sch. — See 
(1) Ibid, Section 2 {aJ (Ful) 11247 


(2) Ibid, Sec, 17 (iii) (b) 
(Jul) 1124 S 

Uttar Pradesh Kshetra Samities and 
Zila Parishads Act (33 of 1961) 

See under Panchayats 
Uttar Pradesh Licences for the Posses- 
sions of Denatured Spirit and Specially 
Denatured Spirit Rules (1976), R. 1 (iii) 
~ See U. P, Excise Act (1910), Section 


40 (2) (da) (May) 614 E 
——R, 2 — See U. P, Excise Act 
(1910), Section 40 (2) (d) ` 


(May) 614 E 
Uttar Pradesh Motor Vehicles (Special 
Provisions) Act (27 of 1976), S. 7 — 
See Motor Vehicles Act (1939), Section 


68-C (Jan) 129 A 
——S. 16 — See Motor Vehicles Act 
(1939), Section 68-C (Jan) 129 A 


Uttar Pradesh Motor Vehicles Taxation 
Act (5 of. 1935), S. 15 — Appeal — 
Limitation — Starting point (Jan) 15 
Uttar Pradesh Municipalities Act (2 of 
1916) 
See under Municipalities 
Uttar Pradesh Public Moneys ‘Reco- 
very of Dues) Act (25 of 1965) 
See under Debt Laws 
Uttar Pradesh Sugarcane Cess Act (22 
of 1956), S. 3 (3) — See Income-tax 
Act (1922), perman 10 (2) (xv) 
(May) 754 
‘Uttar Pradesh Sugarcane (Purchase 
Tax) Act (9 of 1961), S. 3 — See Con- 
stitution of India, Art. 14 
(Feb) 286 D 
Uttar Pradesh Sugar Undertakings 
(Acquisition) Act (23 of 1971), 5.3 — 
See 
(1) Constitution of India, Art. 14 
(Dec) 1955 D 


U. P. Sugar Undertakings (Acquisition} 
Act (contd.) 
(2) Constitution of India, Art, 246° 
` (Dec) 1955 A 
o——S, 7 — See 
{1) Constitution of India, Art, 31 (2) 
(Dec) 1955 C 
(2) Constitution of India, Art, 246 
(Dec) 1955 A 
»—Sch, — See Constitution of India, 
Art, 31 (2) (Dec) 1955 C 


Uttar Pradesh (Temporary) Control of 
Rent and Eviction Act (3 of 1947) 
See under Houses and Rents 
Uttar Pradesh Tenancy Act (17 of 1939) 
See under Tenancy Laws 
Uttar Pradesh Town Areas Act (2 of 
1914) 
See under Municipalities 
Uttar Pradesh Sales Tax Act (15 of 
1948). 
See under Sales Tax 
Uttar Pradesh Urban Buildings (Regu- 
lation of Letting, Rent and Eviction) 
Act (13 of 1972) 
See under Houses and Rents 
Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of 1951) 
See under Tenancy Laws 
Valiamma Thampuran Kovilakam 
Estate and Palace Fund (Partition) Act 


(16 of 1961), S.4 — See Valiamma 
Thampuran Kovilakam Estate and 
Palace Fund (Partition) and Kerala 


Joint Hindu Family System (Abolition 
Amendment Act (1978), Section 8 


(Jul) 1187 A 
Valiamma Thampuran Kovilakam 
Estate and Palace Fund (Partition) 


and the Kerala Joint Family System 
(Abolition) Amendment Act (15 of 
1878), S. 3 — Partition of the Estate 
and the Palace Fund — Board has to 
conform fo norms of natural justice 
(Jul) 1187 B 

——S. 8 — Valiamma Thampuran 
Kovilakam Estate and Palace Fund 
(Partition) Act (16 of 1961), Section 4 
— Composition of Board — Fair re- 
representation on Board as far as pos- 
sible for each of four thavashies of 
the family is sufficient (Jul) 1187 
West Bengal Non-Agricultural Tenancy 
Act (20 of 1949) 

See under Tenancy Laws 
West Bengal Premises Tenancy Act (12 
of 1956) 

See under Houses 
Waste lands — See 

(1) Words and Phrases 


and Rents 


Subject Index, A, I R 
Waste Lands (contd). 
(2) Bombay Taluqdari T Aboi- 
tion Act (62 of 1949), S, 6 
(3) Bombay Personal Irams Abolitien 
Act (42 of 1953), S. 7 


Weaith-tax Act (27 of 1957),.S. 7 Cj 
‘See Gift Tax Act (1958), S. 6 (1) 

(Jun) 769 B 

——S. 27 — See Gift Tax Act, (1955), 

Section 26 (Jun) 769 A 


Words and Phrases — ‘Ali waste lands 
and all uncultivated Lands’ — Connota- 
tion of — See Bombay Taluqdari Ten~ 
ure Abolition Act (1949), Section 6 

(Jan). $1 
—‘Bullion’ and “Specie” See 
Kerala General Sales Tax Act (1962), 
S. 5 (1) (ii) (May) 611 B- 
—Crime — Definition of — See Com- 
stitution of India, Art, 136 


—Custody — See Criminal P. 2 
(1974), Section 439 (Jun) 785 C 
—Word “Deemed” — Meaning of — 
See Constitution of India. Art, 286 (2) 
(Sep) 1468 A 
—"Dwelling house’ — Meaning of — 
See Income-tax Act (1922, Section 4-A 
(a) (ii) (Apr) 525 
——‘Excluded from possession — Com- 
notation of — See Tamil Nadu Couct 
Fees and Suits Valuation Act (1955), 
Section 37 (1) and (2) (May) 691 B 
— High Publie or Political Offices — 
See Constitution of India, Art. 14 
_ (Sep) 1382 4 
‘Word “Interlocutory” — See Spe- 
cial Courts Act (1979), S, 11 
(Jul) 962 A 
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Weeds and Phrases (contd). 
—--Kept — See Mysore Motor Vehi- 


- gles Taxati Act (35 of 1957), Section 


3 (1) and (2) (Gan) 148 
---—Word “leave” — See Contract Act 
(1872), Section 27 (Nov) 1717 A 
——Manufacture — Definition of — 
See T. P. Act (1882), S, 106 
(Jan) 86- 
——'Oil’ meaning of — See Minimum 
Wages Act (1948), Sch, Part, 1, Item 5 
(Dec) 1889 
—Word “order” -— Meaning of 
See Sales Tax — Central Sales Tax 
Act (1956), S. 5 (Sep) 1468 B 
—"“Owner and Occupier” See 
Coking Coal Mines  (Nationalisation) 
Act (1972), Section 3 (n) 
(Nov) 1858 A 
—-Possession —— Uniform definition 
applicable to all situations — Not pos- 
sible (Jan) 52 A 
—Principle’ — Connotation of — See 
Constitution of India, Art, 286 - (2) 
(Sep) 1468 A 
——'Shareholders*’ — See Constitution 
of India, Art. 136 (Mar) 372 
—"Superintendence* — See Criminal 
P, C. (1974), S. 36 (Mar) 326 A 
——Trade — See Penal Code (1860), 
Section 168 (Jul) 1167 
—User of article “the” —— Implication 
—See Sales Tax — Central Sales Tax 
Act (1956), S. 5 (Sep) 1468 B 
—'Waste Lands’ — Meaning of 
See Bombay Taluqdari Tenure Aboli- 
tion Act (1949), Section 6 (Jan) 91 
——"Water Supply and Sanitary fit- 
tings” — See Sales Tax— Kerala Gene- 
ral Sales Tax Act (1963), Sch I, Entry 
26-A (May) 611 C 


_ 


LIST. OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC, IN 
AIR 1989 SUPREME COURT 


Diss. ; Dissented from in; Not F.: Not followed in; Overs Overruled inj 
Revers.: Reversed in, 


SUPREME COURT 


‘AIR 1953 SC 420 (Pt, A) — Held over- 
ruled By ATR 1962 SC 130, AIR 190 
SC 559A (Apr). 


AIR 1967 SC 1581 — Held Overruled in 
AIR 1974 SC 2009, AIE 1980 SC 8C1 
(Jun). 


AIR 1969 SC 1273: (1970) 1 SCR 66 = 
Over, AIR 1980 SC 1768 A (Nov) 


AIR 1976 SC 10 — Partly Over. AR 
1980 SC 387 B (Mar, 


Supreme Court (contd.} 
AIR 1976 SC 348: 1976 Tax LR 210 — 
~— Over. AIR 1980 SC 387 B (Mar), 


AIR om SC 336 — Over. AIR 1980 SC 
B (Jan). 
AIR 1979 SC 621 (Pt. C) — Diss. 
1980 SC 1285 (Aug), 


AIR 1979 SC 916 — Over, AIB 193) SC 
898 C (Jun), 


AIR 


AIR 1979 SC 964 — Over, AIR 1980 sc 


898 C (Jun), 
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2 ALLAHABAD 


AIR 1945 Oudh 225 — Over, AIR 1980 
SC 157 (Jan). 

1955 All LJ 630 — Over, AIR 1980: SC 
1088 A (Jul), 

AIR 1957 All 433 — Over, AIR 1980 SC 

- 1088 A (Jul). 

1961 All LJ 743 — Over, 

1088 A (Jul). 
AIR 1967 All 405 — Revers. AIR 1980 SC - 


AIR 1980 se 


575 C. D (Apr). - 

1968 All LJ 517 — Over. AIR 1980 SC 
869 (Jun). 

(1969) S. A. No, 1631 of 1963, D/- 11-2- 
1969 (All) — Revers, AIR 1980 
SC 1773 (Nov). ' 


{1969) S. A. No. 2693 of 1963, D/- 21-8- 
1969 (All) — Revers, AIR 1980 SC 
323 (Mar). 

(1969). Second Appeal No. 1520 of 1966 
D/- 23-9-1969 (All) — Revers, 

1880 SC 1214 (Aug.) 

(1969) Spl Appeal No. 4 of 1967, D/- 
6-8-1969 (All) — Partly Revers. AIR 
1980 SC 840 D (Jun). 

(1969) Writ Petn. No. 1005 of 1969, Dj/- 
9-4-1969 (All) — Revers. AIR 1980 

` SC 869 (Jun). l 

1969 All WR (HC) 689 — Revers, AIR 

1980 SC 801 (Jun), 

AIR 1970 All 316 (FB) — Revers. 

1980 SC 1088 A (Jul). 

AIR 1970 All 316 (FB) — Partly Revers, 

i AIR 1980 SC 1088 B (Jul). ; 

1971 Tax LR 1168 (All) — Revers. AIR 
1980 SC 377 -(Mar). 

AIR 1972 All 242 — Over. AIR 1980 SC 
892 C (Jun). 

AIR 1972 All 273 — Revers. AIR 1980 
sc 707 A (May). ` 

- (1973) Judgment of Allahabad High 
Court, D/- 10-10-1973 (All) — Revers. 
AIR 1980 SC 184 A, B, C (Feb). . 

1973 All LJ 732 — Revers, AIR 1980 SC 
614 A (May). 

4974 Tax LR 1715 (All) — Revers, 
1980 SC 2047 A, B (Dec). 

(1975) W. P. Nó. 1269 of 1975, D/- 5-9- 


AIR 


AIR 


1975 (All) — Revers, AIR 1980 SC 
452 A (Mar). 

ILR (1976) 2 All 295 —-Revers, AIR 1980 
SC 269 (Feb). 


1977 Lab IC NOC 49 (All) — Revers, AIR 
1989 SC 1098 (Jul). 

1977 Lab IC 952 (All) — Partly Revers, 

.- ATR 1980 SC 2141 (Dec). | 

© AIR 1978 All 68 — Over. Am, 1980 sc 

- H9 A (Jan). . 


_ANDHRA PRADESH 


AIR 1960 Andh Pra 305 — Over, AIR 
- -1980 SC 157 (Jan). ; 


- Andhra Pradesh {contd.) 


(1969) S. A. No. 552 of 1966, D/- 34-1- 
1969 (Andh Pra) — Revers, AIR 1980 
SC 133 B (Jan). ` 

1971 Cri LJ 1591 (Andh Pra) = Over. 
AIR 1980. SC 791 (Jun), > 

(1973) 90. ITR 47 (Andh Pra) — Revers, 
AIR 1980 SC 775 B (Jun). 

1976 Andh LT 317 — Over. AIR 1980 SC 
1510 A (Oct). 

(1977) W. A. Nos, 591-592 of 1976, D/- 
17-11-1977 (AP) — Revers. AR 1980 
SC 563 A, B (Apr). 

(1979) Appeal Nos. 358, 359, 397 and 398 ~ 
of 1979, D/- 22-11-1979 (Andh Pra): 
— Revers, AIR 1980 SC 2037 Des) 

(1979) E. P. Nos, 18 & 20 of 1978, D/- 
25-6-1979 (Andh Pra) — Revers.. AIR 
1980 SC 1347 A (Sep). 


(1979) U. R. S. Nos. 4039 & 4040 in E.P. 


Nos, 18 & .20 of 1978 and Applns. . 
Nos. 75 & 76 of 1979, D/- 27-4-1979 
(Andh Pra) — Revers, AIR 1980 SC 
1347 A (Sep). 

(1980) 1 APLJ (HC) 264 — Revers, Dn 
1980 sc 1730 (Nov), ~ 


BOMBAY oe 

AIR Ba Bom 146: 42 Cri LJ BIS — ` 

Over. AIR 1980 SC 2147 D (Dec). - 

AIR 1962 Bom 152 (FB) — Over. AIR ` 
.1980 SC 1219 (Aug). : 

(1968) S. A. Nos, 1232 & 1214 of 1961, SaR 
3-12-1968 (Bom) — Revers. AIR 1980 . 
SC 645 (May): 

(1969) S. C. A. No. 1512 of 1967, D/- 30-9- 
1969 (Bom) -— Revers. AIR 1980 SC 
806 (Jun). 

1970 Lab IC 115 (Bom) — AIR 
1980 SC 16 (Jan). . - 

AIR 1971 Bom 341 — Revers: AIR 1980. 
SC 1118 A (Jul). 

(1972) Criminal Appeal No. 73 of 1971, 
D/- 13-10-1972 (Bom) — Revers. AIR 
1980 SC 593 B, C (Apr). 

(1973) Cr. A. No. 113 of 1972, D/- 1- 11- 


Revers, 


1973 (Bom) — Revers, AIR 1980 sc 
1111 (Jul). 

1973 Tax LR 90 (Bom) — Revers, Am 
1980 SC 2117 (Dec). . 

1975 Tax LR 254 (Bom). - — Over, AIR 


1980 SC 1271 (Aug). 
(1976) Spl. Civil Appin. No, 138 of: 1972, 


D/- 4-3-1976 (Bom) — Revets, AR 
- 1980 SC 42 A (Jan).- : 
1977 Cri LJ 1341 (Bom) — Revers, AIR 


1980 SC 126 A, B (Jan). 
1979 Mah LJ 804 — Revers, AIR 1980 sc 
1095 A (Jul). 
- CALCUTTA l 
AR 1935 Cal 591 — No. longer good law 
AIR 1980 SC. 898 C (Jun), i: 


List of Cases Overruled, Reversed Etc. in A. I.R, 1980 Supreme Court (contd.) 13 


A CALCUTTA (contd.) 
-AIR 1939 Cal 669 — Over. AIR 1980 5C 
- 118 A (Jul). 
ATR 1964 Cal 235 — Revers. AIR 1980 SC 
226 A (Feb), 


(1967) 71 Cal WN 499 — Revers, 

- 4986 SC 1678 (Oct). 

ALR (1968) 2 Cal 244 — Revers. AIR 1380 
“SC 1316 (Aug), 

AIR 1971 Cal 125 — Revers. AIR 1980-SC 
340 (Mar). 

1972) L T. Ref. No, 117 of 1967, D/- 
9-3-1972 (Cal) — Revers, AIR 1580 
SC 485 A (Apr). 

(1972) Cri Revn. No. 85 of 1972, D/- 1€-8- 
1972 (Cal) — Revers. AIR 1980 SC 
52 C (Jan). 

1973 Tax LR 450 (Cal) — Partly Revers, 
AIR 1980 SC 312 (Feb). 

41975) 2 Serv LR 660 (Cal) — Over. AIR 
4980 SC 563 A, B (Apr), 

(1976) Decision in Matter No. 304 of 1976 
D/- 17-12-1976 (Cal) — Over. AIR 
1980 SC 1612 A (Oct). 


DELHI 


(1965) 1 Delhi LT 362 — Over. AIR 1980 
SC 873 C (Jun). > 

1969 Rent CJ 657 (Delhi) — Revers, AIR 
1980 SC 1655 A, B (Oct). 

1972 FAC 640 (Delhi) — Revers, 
1980 SC 360 A (Mar). 

TLR (1973) 1 Delhi 363 — Partly Revers. 
AIR 1980 SC 541 (Apr). 

1973 Cri LJ 433 : ILR (1972) 2 Delhi 681 
— Over. AIR 1980 SC 360 A (Mar). 

` 1973 Cri LJ 1859 (Delhi) — Revers, AIR 
1980 SC 174 A (Feb’. 

1976 Ren CJ 582 (Delhi? — Over, 
1980 SC 193 B (Feb). 

” (1977) C. W. No, 616 of 1976, D/- 20-12- 
1977 (Delhi) — Revers, AIR 198 sc 
1858 B (Nov). 

(1978) C. R. No. 689 of 1978, D/- 1%-10- 


AIR 


ATR 


1978 (Delhi) — Revers, AIR 198C SC. 


1664 A, B (Oct). 
(1979) Cri. Mise. No. 13 of 1979. DJ- £3-8- 
1979 (Delhi) — Revers, AIR 198€ SC 
258 A (Feb). 
(1980) 1 Serv LR 251 (Delhi) — Revers, 
. AIR 1980 SC 1251 (Aug), 
‘ GAUHATI 
‘(1968) Civil Rule No, 249 of 1967, 
10-7-1969 (Assam) — Revers. 
1980 SC 1242 (Aug). 
(1970) 77 ITR 934 (Assam) — Over. AIR 
1980 SC 485 A (Apr). 
‘GOA 
4977 Cri LJ 1835 (Goa) — Revers. 
1980 SC 499 (Apr). 
41980 S.C. Indexes/5 (2) & 6(1) 


D/- 
AIR 


AIR 


AIR 


GUJARAT 


(1967) S. Œ. A. Nos. 1234, 1242 & 1244 of 
1965, D/- 5-5-1967 (Guj) — Revers, . 
AIR 1980 SC 59 (Jan). 


(1968) 70 ITR 194 (Guj) — Over. AIR 
1980 SC 478 C (Mar). 
(1968) 70 ITR 203 (Guj) — Over. AIR 


1980 SC 478 C (Mar). 

(1969) S. C. A. No, 271 of 1965, D/- 25-4- 
1969 (Guj) — Revers.’ AIR 1980 SC 
367 A, B, C, D (Mar), 

1970 S. C. A. No. 488 of 1966, D/- 31-1- 
1970 (Guj) — Revers. AIR 1980 SC 
1144 (Jul). 

AIR 1970 Guj 194 — Revers, 
SC 579 (Apr): 

(1970) 11 Guj LR 95 —-Revers. AIR 1980 
SC 64 B (Jan). 

(1973) Cri. A. Nos, 952-953 of 1952, D/- 
29-8-1973 (Guj) — Revers. AIR 1980 
SC 437 (Mar). 

(1973) Criminal Appeal No, 731 of 1971, 
D/- 28-2-1973 (Guj) — Revers, AIR 
1980 SC 301 (Feb). 

(1974) Crl. A. No. 837 of 1973, D/- 12-12- 
1974 (Guj) — Revers. AIR 1980 SC 
1558 A (Oct). 

(1979) S. C. A, No. 311 of 1978, D/- 30-1- 
1979 (Guj) — Revers. AIR 1980 SC 
30 A, B (Jan). 

1979 Cri LR (Guj) 234 — Revers, 
1980 SC 264 (Feb). 

1980 Cri LR (Guj) 96 — Revers. AIR 1980 
SC 854 Jun). 


HIMACHAL PRADESH 


(1975) 2 Cri LT 119 (HP) — Revers. AIR 
1980 SC 436 (Mar). 


JAMMU & KASHMIR 
(1969) C. A. No. 67 of 1965, D/- 29-4-1969 


(J &K) — Revers. AIR 1980 SC 1349 
-A (Sep). 


KARNATAKA 


AIR 1970 Mys 114 — Over. AIR 1980 SC 
1124 T (Jul). 


KERALA 

1965 A. S. No. 403 of 1961, D/- 21-12- 
1965 (Ker) — Partly Revers, AIR 
1980 SC 1173 E (Jul). 

(1972) I. T. Bef, Nos. 115-118 of 1970, D/- 
_14-7-1972 (Ker) — Revers. AIR 1980 
SC 176 (Feb). 

1972 Tax LR 673 (Ker) — Revers, 
1980 SC 478 C (Mar) 

1972 Ker LT 760 — Revers, AIR 1980 SC 
1547 A (Oct), 

1972 Ker LT 848 — Revers. AIR 1980 SC 
1547 A (Oct). 

ILF (1976) 2 Ker 620 — Revers. AIR 1980 
SC 1438 C (Sep), 


AIR 1980 


AIR 


AIR 
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KERALA (contd.) 

(1977) Ele. Petn. No. 18 of 1977, D/- 6-12- 
1977 (Ker) — Revers, AIR 1980 SC 
354 C (Mar). 

1978 Tax LR 2249 (Ker) — Revers. AIR 
1980 SC 611 C (May). 

(1979) C. R. P. No, 1741 of 1979-A, D/- 
9-7-1979 (Ker) — Revers, AIR 1980 
SC 470 A (Mar), 

AIR 1979 Ker 116 (FB) — Over, AIR 1980 
SC 1730 (Nov). 

1979 Lab IC 1399 (Ker) (FB) — Over, 
AIR 1980 SC 1219 (Aug). 


1980 Ker LT 144 — Revers, AIR 1980 SC. 


1230 B (Aug). 
MADHYA PRADESH 


AIR 1968 Madh Pra 1 (FB) — Over, AIR 
1980 SC 587 (Apr). 

1968 MPWR 817 — Revers. AIR 1980 SC 
643 (May). : 
(1971) Appeal No, 332 of 1971 (Madh Pra) 

— Revers. AIR 1980 SC 366 (Mar). 

(1972) Second Appeal No, 310 of 1960, 
D/- 10-2-1972 (Madh Pra).— Revers, 
AIR 1980 SC 696 (May). 

(1976) 5. A. No, 440 of 1971, D/- 2-8-1976 
(MP) — Revers, AIR 1980 SC 587 
(Apr) . 

AIR: 1978 Madh Pra 157 — Revers. AIR 
1980 SC 1163 (Jul). 

(1979) Misc. Cri. Case No. 279 of 1979, D/- 


13-8-1979 (Madh Pra) — Revers, AIR - 


1980 SC 605 (Apr). 

(1979) S. A. No, 42 of 1979, Ð/- 23-8-1979 
(Madh Pra) — Revers. AIR 1980 SC 
1650 (Oct). 

MADRAS 

(1950) L. T. Ref. No, 20 of 1950 D/- 10-49- 
1950 (Mad) — Over, AIR 1980. SC 
478 C (Mar). 

‘AIR 1955 Mad 716 — Over. AIR 1980 SC 
185 A (Feb), l 

‘AIR 1969 Mad 329 — Partly Revers. AIR 
1980 SC 2626 (Dec), 

(1970) 75 ITR 93 (Mad) — Over. AIR 1980 
SC 478 C (Mar). 

(1970) 77 ITR 276 (Mad) — Over. AIR 

; .1980 SC 478 C (Mar), 


(1979) A. S. Nos, 924 of 1974 and 811 of 


1975 D/- 2-2-1979 (Mad) — Revers. 
AIR 1980 SC 691 B (May). 

(1979) O. S. A, No, 75 of 1977 DJ- 1-2- 
1979 (Mad) — Revers, AIR 1980 SC 
214 A, B. C. (Feb). 

(1979) W. P. No, 886 of 1977 D/- 24-4- 
1979 (Mad) — Revers. AIR 1980 SC 


2084 (Dec), , 
” OMISSA 
‘AIR 1967 Orisa 180 — Over, AIR 1980 
SC 1118 A {Jul}. 


' PATNA -` 

AIR 1950 Pat 184 — Over, AIR 1980 SC 
707 G (May). 

ATR 1958 Pat 149 — Over. AIR 1980 SG 
1612 E (Oct), 

AIR 1962 Pat 255 (FB) — Over, AIR 1980 
SC 791 (Jun). 

AIR 1965 Pat 459 — Over. AIR 1980 SC 
1612 E (Oct). 
(1974) Original Cri, Misc, No. 7-of 1972 
D/- 24-4-1974 (Pat) — Revers. AIR 

1980 SC 898 A (Jul). 

1978 BBCJ (HC) 463 — Revers. AIR 1980 
SC .1246 (Aug). 

(1978) Civil Writ Petn. No. 1956 of 1979 
D/- 11-7-1979 (Pat) — Revers, AIR 
1980 SC 1457 (Sep), f 

(1979) W, J. C, No, 12 of 1979 D/- 14-5- 
1979 (Pat) — Revers AIR 1980 SC 
326 A to E (Mar). 

PUNJAB 

AIR 1947 Lah 215 — Over, AIR 1980 SC 
1522 (Oct). 

(1967) 1 Lab LJ 545 (Punj) — Over, ‘AIR 
1980 SC 1219 (Aug). 

(1969) L. P. A. No. 153 of 1969 D/- 10-4- 
1969 (Punj & Har) — Revers, AIB 
1980 SC 554 (Apr), 
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AIR 1980 SUPREME COURT 1201 
(From: Bombay)*: 
V. R. KRISHNA IYER AND O. CHIN- 
NAPPA REDDY, JJ. 
Civil Appeals Nos. 708-710 of 1978, D/- 
28-3-1980. 


Jai Singh Jairam Tyagi ete., Aprel- 
lants v. Maman Chand Ratilal Agarwal 
and others, etc., Respondents. 


(A) Cantonments (Extension of Rent 
Control Laws) Act (1957, S. 3 — Am- 
endment by Act 22 of 1972 introducng 
S. 3 (4) — Retrospective effect — Vali- 
dation of pre-existing decrees and their 
execution — Decree for possession and 
arrears of rent made on 12-7-1957 by 
wrong -application of Bombay Rents, 
Hotel and Lodging House Rates Lan ml 
Act, 1947, saved by sub-sec. (4) of £. 
of amended Act. 

The effect of the provisions of the 
Amending Act appears tc be very clear, 
Under S. 3 of the unamended Act, a noti- 


fication could be issued extending a` 


State Legislation to a Cantonment area 
with effect from the date of the notifica- 
tion. As a result of the introduction of 
sub-sec. (2) of S. 3 the notification zan 
be given effect from an anterior date or 
a future date, but it cannot be made 
effective from a date earlier than the 
commencement of the State legislation 
er the establishment of zhe Cantonment 
or the commencement oł the Canton- 
ment (Extension of Rent Control Laws) 
Act, 1957. Sub-sec. (3) is merely corse- 
quential to sub-sec, (2) ir that it - pro- 
vides that a State Legislation when ax- 
tended to a Cantonment area from an 
anterior date, such legisletion is to stand 
extended with all the amendments to 
such State legislation made after sich 
anterior date but before the commerce- 


ment of the 1972 Amending Act, the am- - 


endments being applicable as and wen 
they came into force. Sub-sec. (4) maxes 
‘provision for the saving >f decrees or 
orders for the regulation of or for evic- 
tion from any house accommodation in 
a Cantonment made before the exten- 
sion of the State legislation to the Can- 
tonment provided certain conditions are 
fulfilled. One condition is that the de- 
cree or order must have been made by 


*Spl. Civil Appln. Nos. 2564 of 1974 end 
5997 and 5999 of 1978, D/- 18-2-1378 
- (Bom). 
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any Court, Tribunal or other authority 


-in accordance with a law for the control 


of rent and regulation of house accom- 
modation for the time being in force in 
the State in which such Cantonment is 
situated. In other words, the decree or 
order must have been made by the 
wrong application of the State legisla- 
tion to the Cantonment area. If a decree 
or order has been made by such wrong 
application of the State legislation to 
the Cantonment area, it shall be deem- 
ed, with effect from the date of the noti- 
fication, to have been properly made un- 
der the relevant provisions of the State 
legislation. (Para 7) 

There is no justification for confining 
the applicability of sub-sec. (4) to cases 
-where notifications are issued with re- 
trospective effect under sub-sec. (2), 
Sub-sec, (4) in terms is not so confined, 
It applies to all cases of decrees or orders 
made before the extension of a State 
legislation to a Cantonment area irres- 
pective of the question whether such 
extension is retrospective or not, The 
essential condition to be fulfilled is that 
the decree or order must have been 
made as if the State legislation was al- 
ready in force, although, strictly speak= 
ing, it was not so in force, Sub-sec. (4) 
is wide enough to save all decrees and 
orders made by the wrong application 
of a State rent control and house accom= 
modation legislation to a Cantonment 
area, though such State legislation could 
not in law have been applied to Canton- 
ment areas at the time of the passing of 
the decrees or orders. (Para 8) 

Held that the decrees obtained. by the 
landlord on 12-7-1957 by the wrong ap- 
plication of the provisions of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947 is saved by the 
provisions of S. 3, sub-sec. (4) of the 
Cantonment (Extension of Rent Control 
Laws) Act of 1957, as amended by Act 
22 of 1972. (Para 8) 

(B) Civil P. C. (1908), S. 11 — Matter 
heard. and finally decided — Question of 
law relating to jurisdiction of Court (in 
this case, relating to applicability of 
Bombay Rent Law to Kirkee Canton- 
ment) — Erroneous decision — Decision 
does not operate as res judicata—_ (Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 1 — 
Cantonments (Extension of Rent Control 
Laws) Amendment Act (22 of 1972), S. 3). 

Where the executing Court had refuse 
ed to exercise. jurisdiction and to executa 


A202 S.C, 


the decree on the ground that the decree 
was a nullity as the Bombay Rents, 


Hotel and Lodging. House Rates Control. 


Act, 1947, had no application to build- 
ings in Cantonment areas, that defect 
having been removed and all decrees ob- 
tained on the basis that the Bombay 
rent law applied to the Kirkee Canton- 
ment area hivng been validated by Act 
‘22 of 1972, it cannot be said that the 
earlier decision holding that the decree 
was a nullity operated as res judicata, 
- AIR 1971 SC 2355, Foil, (Para 9) 
Cases Referred: Chronological Paras 


AIR 1971 SC 2355: (1970) 3 SCR 830 . 9 
AIR 1970 SC 228: (1970) 1 SCR 443 
12, 4 
Mr. V. M. Tarkunde, Sr. Advocate 
(M/s, C. K. Ratnaparkhi, V. N. Ganpule, 
Mrs. Veena Devi Khanna and Miss 
Manik: Tarkunde, Advocates with him), 
for Appellants in all the appeals; Mr, 
Soli J, Sorabjee, Sr. Advocate (M/s, 
S. K. Mehta, P. N, Puri and E, 
S. Anam, Advocates with him) (for Nos 
na in C. As. Nos. 708-710/78 and M/s, 
P. H. Parekh, C. B. Singh, B. L. Verma, 
Miss y, Caprihan, Hemant Sharma and 
Raian Karanjawala (for No. 5) in G- A 
No. 710/78, for pani ceca : 


CHINNAPPA REDDY, J..— The re 
spondents in Civil apeal “No. 708 of 
1978, Mamanchand Ratilal Agarwal: and 
others, who are the landlords -of pre~ 
mises ‘pearing ‘door No. 16 in Nawa Bazar 
Area Kirkee Cantonment, filed Civil Suit 
No. 1730 of 1964 against the appellant- 
tenant for recovery of possession and 
arrears of rent under the provisions of 
_the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. The suit 
_ was decreed. There was an appeal by 
the tenant. It resulted in a compromise 
decree dated July 12, 1967 by which 
some time was given to the tenant to 
vacate the premises. As the -tenant fail- 
ed to vacate the premises within the 
time given to him, the landlords were 
compelled to take out execution, — 


2. On April 29, 1969, in the case of 
Indu Bhusan Bose v. Rama Sundari Devi, 
(1970) 1 SCR 443: (AIR 1970 SC- 228), 
this Court held that Parliament alone 
had and the State ` Legislature did ‘not 
have the necessary competence to make 
a law in regard to the ` “regulation ` “of 
house accommodation in Cantonment 
areas”, The expression “regulation of 
house accommodation” was interpreted 
äs not to be confined to allotment only 
but as extending to other incidents, such 
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. Miscellaneous Application No. 


A. I. E 
as termination of existing tenancies and 
eviction of persons in possession of house 
accommodation ete, To get over the 
situation created by Indu Bhusan Bose 
v. Rama Sundari Devi on December 29, 
1969, the Central Government issued a 
notification under Section 3 of the Can- 
tonment (Extension of Rent . Control 
Laws) Act, 1957, extending the provi- 
sions of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, 
to the Kirkee and other Cantonment 
areas. On June 2, 1972, the Parliament 
also enacted Act 22 of 1972 amending 
the Cantonments (Extension of Rent 
Control Laws) Act, 1957, purporting. to 


‘enable the Central Government to make 


the rent control Jaws in the. several 
States applicable to Cantonment areas 
from dates anterior to the dates of noti- 
fication and further purporting to vali- 
date certain pre-existing decrees, In the 
meanwhile, taking advantage of the de- 
cision in the case of Indu Bhusan Bose 
v. Rama Sundari Devi, the appellant-. 
tenant ` filed: Miscellaneous Application 


. No. 597 of 1970 for a declaration that the 


decree obtained against him was a nul- 
lity and incapable of being ‘executed. 
This application was- allowed: by “the 
Court*on November 19, 1971. But, after 
the enactment of Act 22 of 1972, on Janu- 
ary 11, 1978, the landlords filed Dar- 
khast No. 104 of 1973 to execute the de- 
cree in their favour. The tenant raised 
various objections. One of the objections 
was that subsequent to the compromise 
decree there was a fresh agreement of 
lease between the landlords and himself. 
This was denied by the landlords. An- 
other objection was that the provisions 
of the amending Act 22 of 1972 were not 
extensive enough to save the. decree 
dated July 12, 1967. The third objection 
was that in any case the decision in 
597 of 
1970 holding the decree to be a nullity 
operated as res judicata ` between the 
parties. The first of the objections . was 
left open by all the Courts for future 
adjudication. The second and third objec- 
tions alone were considered, for, the 
time being. In the judgment under àp- 
peal, the High Court overruled the se- 
cond and third objections of the tenant 
and lence this appeal by special leave. 
- 3. The first question for our consi< 
deration is whether the compromise . de- 
cree dated July 12, 1967 is saved by Am- 
ending Act 22 of 1972? 

4. Before the decision of this 
in Indu Bhusan Bose v. Rama 


‘Court 
Sundari 
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Devi (AIR 1970 SC 228), taere was a cm- 
flict of views on the question wheter 
Entry 3 of List I of Schedule VII to she 
Constitution which enabled Parliament to 
legislate in regard to “the regulation of 
housing accommodation (including ihe 
control of rents)” in Cantonment ar2as 
was wide enough to include the subject 
of relationship of landlord and tenant of 
buildings situated in Cantonment areas, 
The High Courts of Bombay, Nagpur «and 
Patna had taken the view that regula- 
tion of the relationship of landlord and 
tenant did not fall within Entry 2 of List 
I of the Seventh Schedule to the Gevt, 
of India Act, 1935 (which corresponied 
to Entry 3 of List I of Seventh Schedule 
to the Constitution) and fhat the Provin- 
cial Legislature was competent to legis- 
late even in regard to the regulation of 
the relationship between landlord and 
tenant in Cantonment areas by virtue of 
Entry 21 of List II of the Seventh Sche- 
dule to the Govt. of Irdia Act, 1335 
(which corresponded to Entry 18 of List 
II of the Seventh Schedule to the Con- 
stitution). On the other hand the High 
Courts of Calcutta and Rajasthan Feld 
that the power of the State Legislature 
to legislate in respect of landlord and 
tenant of buildings was to be found not 
in Entry 18 of List IT bu: in Entries w, 7 
and 13 of List III of the Seventh Sche- 
dule to the Constitution and that sich 
power was circumscribed by the exelu- 
sive power of Parliament to legislate on 
the same subject under Entry 3 of List 
L The view expressed by the Calcutta 
and Rajasthan High Courts was accept- 
ed as correct by this Court in Indu Bau- 
san Bose v. Rama Sundari Devi. 3ut 
even before the decision of this Ccurt 
in Indu Bhusan Bose v. Rama Sundari 
Devi Parliament appear2d to take the 
view of the Calcutta and Rajastian 
High Courts as the correct view and. pro- 
ceeded to enact the Cantonments (Exten- 
sion of Rent Control Laws) Act, 1457, 
by Section 3 of which the Central Gov- 
ernment was enabled, by notification in 
the Official Gazette, to extend to any 
Cantonment with such restrictions and 
modifications as it thought fit, any en- 
actment relating to the control of sent 
and regulation of house accommodation 
which was in force on the date of the 
notification in the State in which the 
Cantonment was situated, Though -his 
Act came into force on December 18, 
1957, no notification was issued extend- 
ing the provisions of the- Bombay Reats, 
-Hotel and Lodging House -Rates Con-rol 
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Act, 1947, to Kirkee and other Canton- 
ment areas within the State of Bombay 
until 1969. Apparently such a notification 
was thought unnecessary in view of the 
fact that the Bombay Act was supposed 
fo operate within the said Cantonment 
areas because of the consistent view 
taken by the Bombay High Court re- 
garding the applicability of the Bombay 
Act to such areas. But the position was 
upset as a result of the decision of this 
Court in Indu Bhusan Bose v. Rama 
Sundari Devi. Thereafter it became ne- 
cessary that a notification under Sec. 3 
of the Cantonment (Extension of Rent 
Control Laws) Act, 1957, should be issu- 
ed, It was accordingly done on December 
29, 1969. But it was soon realised that 
the entire problem was not thereby 
solved since all such notifications as the 
one issued on December 29, 1969 could 
only be prospective and could not: save 
decrees which had already been passed. 
Amendnig Act 22 of 1972 was, therefore, 
enacted for the express purpose of sav- 
ing decrees which had already been pass- 
ed. The statement of objects and reasons 
of the amending Act stated: 
Marois . But these notifications could 
be issued only prospectively and could 
not save the decrees already passed. A 
number of representations had been re- 
ceived from and on behalf of tenants 
and tenants’ associations, ventilating their 
grievances in this regard. It was accord- 
ingly proposed to amend S. 3 to em- 
power the Government to extend to any 
Cantonment any enactment relating to 
the control of rent and regulation of 
house accommodation iù force in the 
State in which the Cantonment was situ- ` 
ated either from the commencement of 
such enactment or from 26-1-1950, the 
date when the Constitution came into 
force, whichever was later, and to save 
decrees already passed under the enact- 
ment deemed to have been in force in 
the Cantonment before such extension.” 


5. By Section 2 of the Amending Act 
of 1972 the principal Act of 1957 was it- 
self deemed to have come into force on 
January 26, 1950, 

6. Original S, 3 was renumbered as 
sub-sec, (1) and the words “on the date 
of the notification” were omitted and 
were deemed always to have been omit- 
ted.” New sub-sections (2), (3) and (4) 
were introduced and they are as follows: 

(2).The extension of and enactment 


‘under sub-section (1) may be made from 


such earlier or future date as the Cen- 
tral Government may think fit; 


` 
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. Provided that no such extension shall 
be made from a date earlier than— 


(a) the commencement of such enact- 
ment, or a 

(b) the establishment of the 
ment, or 

(c) the commencement of this Act, 
whichever is later. 


(3) Where any enactment in force in 
any State relating to the control of rent 
and regulation of house accommodation 
is extended to a Cantonment from a date 
earlier than the date on which such ex- 
tension is made (hereafter referred to 
as the “earlier date’), such enactment, 
as in froce on such earlier date, shall 
apply to such Cantonment, and where 
any such enactment, has been amended 
at any time after the earlier date but be- 
. fore the commencement of the Canton- 
ments (Extension of Rent Control Laws) 
Amendment Act 1971, such enactment, 
as amended, shall apply to the Canton- 
ment on and from the date on which the 
enactment by which such amendment 
was made, came into force. 


(4) Where, before the extension to .a 
Cantonment of any enactments relating 
to the control of rent and regulation of 
house accommodation therein (hereafter 
referred to as the “Rent Control Act”) 

(i) any decree or.order for the regula- 
_ tion of, or for eviction from, any house 
accommodation in that Cantonment, or 

(ii) any order in the proceedings for 
the execution of such decree or order, or 

(iii) any order relating to the control 
of rent or other incident of such house 
accommodation, no 

was- made by any court, tribunal or 
other authority in accordance with any 
law for the control of rent and regula- 
tion of house accommodation for the 
time being in force in the State in which 
‘such cantonment is situated, such decree 
or order shall, on and from the date on 
which the Rent Control Act is extended 
to that cantonment, be deemed to hava 
been made under the corresponding 
provisions of the Rent Control Act, as 
extended to that Cantonment, as if the 
said. Rent Control Act, as so extended, 
were in force in that Cantonment, on 
the date on which: such decree or order 
was made,” : 

7. The. effect of the provisions of the 
‘ Amending Act appears to us to be very 
‘Jelear. Under S. 3-of the unamended Act, 
a notification could be issued - extending 
a State: Legislation to. a Cantonment area 
with effect from the date. of the. notifica- 


Cantons 
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-~ ment (Extention of Rent Control Laws) 


- tion to the Cantonment area, If a decree 


ALR. 


tion. As a result of the introduction of 
sub-sec,. (2) of S. 3 the notification can 
be given effect from an anterior date or 
a future date, put it cannot be made 
effective from a date earlier than the 
commencement of the State legislation 
or the establishment of the Cantonment 
or the commencement of the Canton- 

















Act, 1957. Sub-sec. (3) is merely conse- 
quential to sub-sec, (2) in that it pr 

vides that a State Legislation when ex- 
tended to a Cantonment area from an 
anterior date, such legislation is to stand 
extended with all the amendments to 
such State legislation made after such 
anterior date but before the commences 
ment of the 1972 Amending Act, the am~ 
endments being applicable as and when 
they came into force, Sub-sec, (4) makes 
provision for the saving of decrees or 
orders for the regulation of or for evic 
tion from any house accommodation in 
a Cantonment made before the exten- 
tion of the State legislation to the Can- 
tonment provided certain conditions are 
fulfilled, One condition is that the decr 


such Cantonment isj 
situated. In other words the decree or 
order must have been made 
wrong application of the State legisla- 


or order has been made by such wrong 
application of the State legislation to the 
Cantonment area, it shall be deemed, 
with effect from the date of the notifica- 
tion, to have been properly made under 
the relevant provisions of the Sta 

legislation. : á 


_8& Shri V. M. Tarkunde, learned coun- 
sel for the appellant urged that sub-sec= 


‘tion (4) had to be read in the context of 


sub-sections (2) and (3) and that it was 
to be applied only to cases where a noti- 
fication issued under sub-section (1) was 
given retrospective effect under the pro- 
visions of sub-section (2). We see no 
justification for confining the applicabi- 
lity of sub-section (4) to cases where no- 
tifications are issued with retrospective 
effect under sub-section (2). Sub-section 
(4) in terms is not so confined. It applies 
to all cases of decrees or orders: made 
before the extension of a State legisla- 
tion to a Cantonment area irrespective 
of the question whether such extension 
is. retrospective or not: The. essential corn- 
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dition to be fulfilled is that the decrze 
or order must have been made as if the 
State legislation was already in force, 
although, strictly speaking, it was mt 
80 in force, In our view sub-sec, (4) is 
wide enough to save all decrees amd 
orders made by the wrong application >f 
a State rent control and house accon- 
modation legislation to a Cantonment 
area, though such State legislation coud 
uot in law have been applied to Canton- 
ment areas at the time of the passing >f 
the decrees or orders, We, therefore, haid 
that the decree obtained by the respoa< 
dents is saved by the provisions of Se 
tion 3, sub-section (4) of the Cantonmeat 
(Extension of Rent Control Laws) Act 
of 1957, as amended by Act 22 of 1972, 


§ The second submission of tie 
Tearned counsel for the appellant was 
that the decision of the executing Court 
in Miscellaneous Application No. 597 Df 
1970 declaring the decree to be a nulliy 
operated as res judicata between the par~ 
ties. The learned counsel relied upen 
the following observations of this Court 
in Mathura. Prasad Sarjoo Jaiswal v. 
Dossibai N. B. Jeejeebhoy, (1970) 3 SCR 
830 at p. 836: (AIR 1971 SC 2355): 

“The matter in issue, if it is one pur2- 


ly of fact, decided in the earlier proceei- . 


ing by a competent court must in a suz- 
sequent litigation between the same par- 
ties be regarded as finally decided ard 
cannot be reopened. A mixed questicn 
of law and fact determined in the earli2r 


proceeding between the same parties mzy. 


not, for the same reasons, be questioned 
in a subsequent proceeding between tka 
Same parties. But, where the decision is 
on a question of law, i.e. the interpreta- 
tion of a statute, it will be res judica-a 
in a subsequent proceeding between the 
same parties where the cause of acticn 
is the same, for the expression ‘the maz- 
ter in issue’ in S. 11, Code of Civil Pre- 
cedure means the right litigated between 
the parties ie, the facts on which the 
right is claimed or denied and the lay 
applicable to the determination of that 
issue. Where, however, the question is 
one purely of law and it relates to the 
jurisdiction of the Court or a decision J£ 
the Court sanctioning something which 
is illegal, by resort to the rule ` of res 
judicata a party affected by the decisicn 
will not be precluded from  challengixg 
the validity of that order under the rule 
of res judicata, for a rule of procedu-e 
cannot supersede the law of the land.” 

In the véry observations relied upon by 
the learned counsel for the appellant the 
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last sentence is clearly against the ap- 
pellant. The matter becomes clear if 
certain observations made earlier in the 
very judgment are considered, They are: 

“A question relating to the jurisdic- 
tion of a Court cannot be deemed to have 
been finally determined by an erroneous 
decision of the Court, If by an errone- 
ous interpretation of the statute the 
Court holds that it has no jurisdiction, 
the question would not, in our judg- 
ment, operate as res judicata, Similarly 
by an erroneous decision if the Court 
assumes jurisdiction which it does not 
possess under the statute, the question 
cannot operate as res judicata between 
the same parties, whether the cause of 
action in the subsequent litigation is the 
same or otherwise.” 


In that case the appellant who had a 
lease of an open land for construction of 
buildings had applied for determination 
of standard rent under the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947. The application was 
rejected on the ground that the Act did 
not apply to open land let for construc- 
tion. The view was confirmed by the 
High Court.. Later in another case, the 
view taken by the High Court was over~ 
ruled by the Supreme Court and it was 
held that the Act applied to open land 
let out for construction. The appellant 
once again filed an application for deter- 
mination of standard rent. The lower 
Courts and the High Court held that the 
previous decision operated as res judicata 
between the parties. The Supreme Court 
reversed the view of the lower Courts 
and the High Court. It was held that the 
earlier decision that the Civil Judge had 
no jurisdiction to entertain’ the applica- 
tion for determination of standard rent 
was wrong in view of the judgment . of 
the Supreme Court. If the decision in 
the previous proceeding was to be re- 
garded as res judicata it would assume 
the status of a special rule of law appli- 
cable to the parties relating to the juris- 
diction of the Court in derogation of the 
rule declared by the legislature, The 
situation in the present case is analogous, 
The executing Court had refused to ex- 
ercise jurisdiction and to execute decree 
on the ground that the decree was a 
nullity as the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, 
had no application to buildings in Can- 
tonment areas. That defect having been 
removed and all decrees obtained on the 
basis that the Bombay rent law’ applied 


- to the Kirkee Cantonment area having 
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been validated by Act 22 of 1972, it can- 
not be said that the earlier decision hold- 
ing that the decree was a nullity operat- 
ed as res judicata. As pointed out by this 
Court in Mathura Prasad Sarjoo Jaiswal 
v. Dossibai N. B. Jeejeebhoy, if the ear- 
lier decision in the Miscellaneous Appli- 
cation is to be regarded as res judicata 
it would. assume the status of a special 
rule of jurisdiction ‘applicable to the 
parties in derogation of the law declar- 


ed by the legislature. We, therefore, see 


no substance in the second submission. 
Civil Appeal No. 708 of 1978 is accord- 
ingly dismissed with costs. 

10. In Civil Appeal No. 709 of. 1978, 
. the only question is about the validity 
of a decree obtained before the date of 
the notification issued under S. 3 of the 
Cantonments (Extension of Rent Control 
Laws) Act, 1957. In view of what we 
have said above, this question has to be 
decided against the appellant. This ap- 
peal is also dismissed with costs. 


11. In Civil Appeal No, 710 of 1978, 
special leave was granted under a mis- 
apprehension that the appeal raised the 
same questions as were raised in Civil 
Appeal No. 708 of 1978. It is now stated 
that it is not so. This appeal is also dis- 
missed with costs, 

Appeals dismissed, 





AIR 1980 SUPREME COURT 1206 
Eo, (From: Allahabad)* 
R. S. SARKARIA AND 
R. S. PATHAK, JJ. 

Civil Appeal No. 424 of 1979, DJ- 27-3- 
1980. 

Dr. Rajendra Prakash Sharma, Appel- 
lant v. Gyan Chandra and others, Re- 
spondents.. i 

(A) Administration of- Evacuee Pro- 
perty Act (1950), Ss. 7, 8 — Vesting of 
property in Custodian — Making of de- 
claration after inquiry under S. 7 that 
_ property is ‘evacuee property? is sine 
'qua non; for giving Custodian dominion 
over property. AIR 1979 SC 687, Rel. on. 

(Para 19) 

(B) Administration of Evacuee Pro- 

perty Act (1950), Ss. 7-A, 7 — Power oi 
Custodian to declare property to be eva- 
cuee property — Person concerned mig- 
rating from India in 1963 — No proceed- 
ings taken under S. 7 to declare his pro- 
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*Second Appeal No. 34 of 1979, D/- 23-8- 
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perty as evacuee property before 7-5- 
1954 and no such proceeding pending on 
that date — Property could not be de- 
clared evacuee property. (Para 23) 


(C) Administration of Evacuee Pro- 
perty Act (1950), Ss. 28, 46, 7 — Pro- 
perty whether. evacuee property — Jur-. 
isdiction of civil .court to adjudicate up- 
on that question. 


S. 46 will not bar the jurisdiction of 
the civil court where the Custodian has 
never declared the property as evacues 
property after taking proceedings under 
S. 7. AIR 1968 SC 169, Rel. on. - (Para 27} 

The matter can be looked at from an- 
other angle also. Clauses. (a), (c) and (d) 
of S. 46 postulate that at the time when 
the question whether or not a property 
is evacuee property comes for adjudica- 
tion, the power of the Custodian-General 
or the Custodian to determine that ques- 
tion is subsisting. That is to say, if af 
the point of time when the question 
arises, the power of the authorities con- 
stituted under the Act to adjudicate that 
exting+ 
uished by the operation of S. 7A none 
of the clauses of S. 46 will bar the juris- 
diction of the civil court to determine 
that. question, which had not been decid- 
ed by the Custodian during the period 
he had the power to determine it. 

(Para 29) 

In the present case, no proceedings 
u/s. 7 to declare the property in ques< 
tion to be an evacuee property were 
taken by the Custodian against the per- 
son who remained in India at least till 
1963. No notification: u/s. 7 (3) was 
published in Official Gazette declaring 
the property as evacuee: property. Nor 
were any proceedings initiated u/s. 7 to 
declare if evacuee property pend- 
ing on May 7, 1954 and the question of 
saving those proceedings under _ provisa 
to.S. 7A did not arise,- Bens 

Held that after May 7, 1954, the Custos 
dian had no jurisdiction to declare the 
property in question as evacuee pro~ 
perty.. The jurisdiction of the civil 
courts to go into this question was thus 
not barred by anything in Ss, 28 and 46, 

` (Paras 30, 31) 

(D) Displaced Persons ~ (Compensation 
and Rehabilitation) Act (1954), Ss. 27, 20, 
12 — Order of sale of property — Pro- 
perty never declared as evacuee pro- 
perty — Question as to finality of the 
order — Jurisdiction of civil court to go 
into that question, - 

Where the property which was -never 
declared as evacuee property under S. 7 
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of the Administration of Evacuee Prc- 
perty Act, 1950, and thus never formed 
part of the compensation pool, was sold 
by the authorities’ under the 1954 Aci, 
the jurisdiction of the. civil court to go 
into the question as to the finality of the 
order of sale is not barred under S. 27, 
The sale could not be made under tke- 
1954 Act for the reason that it was never 
declared evacuee property. - (Para 4°) 
Only that property which-was evacues: 
property could be acquired under S. 12 
and form part of the compensation pool 
which satisfies the definition of ‘evacuee 
property’ given in S. 2 (c) of the 1954 
Act, If the property was never evacuee 
property, as defined in S. 2 (c), it does 
uot legally form part of zhe compensa- 
tion pool and, therefore, cannot be dis- 
posed of under S. 20 or the. Rules fram- 
ed under this statute. (Para 33) © 
The words “under this Act” occurring 
in S. 27- are significant. They show that 
those orders which are not.made by ary 
officer or authority in accordance with 
the provisions of this Act. but outside 
the provisions of this Ac: in excess of 
jurisdiction, can be called -in questicn 
in the civil court, The language of S. 27 
is not as wide as that of Section 46 of the 
1950 Act, AIR 1968 Sc 457, Disting, 
Second Appeal No. 34 of 1978, D/- 23-3- 
1978 (All), Affirmed. p (Para 39} 
Cases Referred: Chronological Paras 


AIR 1979 SC 687.: (1979)-2 SCR 699 19 
AIR 1968 SC 169: (1967) 3 SCR 736 9, 
E 27, 28 

AIR 1968 SC 457:. (1968) 1 SCR 497 
- ee 9, 40 

AIR 1954 All 362 (FB) - 2 

M/s. D. R. Gupta and B. V. Desai; Ad- 
vocates, for Appellant; Mr.-B. R.. Agar- 
wala, Advocate, for Respondents, 

SARKARIA, J.:— This appeal by spē- 
cial leave is directed against a judgment, 
dated August 23, 1978, whereby a leara- 
ed single Judge of the Allahabad High 
Court dismissed the appeal of the appel- 
lant herein. It arises out o= theng circurm~ 
stances, . 

2. The plaintiff, Dr. : Rajendra Pra» 
kash Sharma, is the appelant before ws, 
He filed a suit in the court of Civil Judge, 
Bulandshahr, alleging that the house in 
dispute was owned by one- Qazi Abdul 
Rashid, son of Qazi Abdul Razak. Qazi 
Abdul Rashid had let out this-house to 
Dr. Bhu Deo Sharma, father of the ap- 
pellant, who was paying rent for the 
same to Qazi Abdul Rashid. He - further 
alleged that the said Abdul: Rashid. had. 
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migrated to Pakistan and the house in 
dispute was declared evacuee property 
under the then existing law. Later on, 
it was put to auction on January 29, 1969.. 
under Section 20 of the Displaced Per- 
sons (Compensation and: Rehabilitation) 
Act, 1954, and was purchased by the 
plaintiff for a consideration of Rs. 1,000 
and the appellant was declared pur- 
chaser of this property with effect from 
April 1, 1969. Sale Certificate, dated 
March 19, 1969, was also issued in his 
favour. 


3. He further pleaded that the defen- 
dants-respondents had also filed Suit 
No. 67 of 1970 for ejectment and arrears 
of rent against the appellant’s father, 
Bhu Deo Sharma, The suit was decreed 
on May 10, 1971, and that in pursuance 
of that decree they were trying to dis- 
possess the plaintiff-appellant. He fur- 
ther stated that since he was not im- 
pleaded in the ejectment suit,- he was 
not bound by that decree. On these facts, 
the plaintiff-appellant claimed a declara- 
tion of his title to the property in ques- 


“tion, and further prayed for a perpetual 


injunction restraining the defendants 
from dispossessing him in execution of 
the said decree obtained by the defen- 
dants in Suit No, 67 of 1970. -> 


4. The defendants resisted the suit, 
They denied that the property in dispute 
was ever declared evacuee property or 
that it-was ever acquired under the pro= 
visions’ of the Act of 1954. They asserted 
that the appropriate authorities never 
passed any order under Section 7 of the 
Administration-of Evacuee Property Act 
declaring this property to be evacuee 
property. The contesting defendant, 
Gyan Chandra, further pleaded that 
Qazi Abdul Rashid had ‘only 1/16th share 
in the house in question which was pur- 
chased by the defendants’ father (since 
deceased) and, therefore, the defendants 
are exclusive owners of the house, Gyan 
Chandra further alleged that Qazi Abdul 
Rashid had migrated to Pakistan in the 
year 1967, long after he had transferred 
his interest and share in the. house in 
question;. that Dr. Bhu Deo Sharma, 
father of the appellant had, in collusion 
with the. Custodian Department, prepar- 
ed fictitious proceedings relating to the 
sale of the house in question; that the 
Custodian Department had no jurisdic- 


‘tion to. declare -the property in suit as 


evacuee property, much less could. they 
sell it under the Act of 1954. According 
to the defendant, the auction, if any 
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‘held, was a nullity. having been brought 
about by misrepresentation and fraud. - 
5 The trial court held that Qazi 


Abdul Rashid was not the owner of the 


house in question; that the entire pro- 
feedings taken by the Custodian Depart- 
ment were illegal and without jurisdic- 
tion and the plaintiff did not acquire any 
title by virtue of the sale held by the 
authorities under the Displaced Persons 
(Compensation and Rehabilitation) Act 
(No. 44 of 1954) (for short, called the 1954 
Act). In the result, the trial court dis~- 
missed. the plaintiff’s suit. 

6. On appeal, the Additional District 
Sudge, Bulandshahr affirmed the findings 
of the trial court. He held that the jur- 
isdiction of the civil court was not bar- 
red by Section 45 of the Administration 
of Evacuee Property Act (No. 31 of 1950) 
{hereinafter called the 1950 Act) to go 
into the question whether or not the 
matter had been adjudicated upon by 
the authorities under that Act. It found 
that no inquiry, as contemplated under 


Section 7 of that Act 31 of. 1950 was 


held and no Notification . was issued by 
the authorities under that Act, declaring 
the suit property to be evacuee property. 
It held that Abdul Rashid had no title 
or interest, whatever, in the house in 
question after July 31, 1953, when, in 
accordance with the decree of the Civil 


Court in the partition Suit No. 289 of 


1953, Phool Chand. had deposited Rs. 343 
regarding the . value of 1/16th share of 
Abdul Rashid in this property. On. the 
deposit of that amount, Phool Chand 
and his sons had become sole owners of 
the property in question and the. plain= 
liff’s father became their. tenant of . the 


suit property. It was in ‘that capacity. 


that a decree for ejectnent was passed 


against him and in favour of.the respon-. 


dents. In the result, it was held that 
since. the property had never been de- 
clared evacuee property after following 
‘the prescribed procedure under the Act 
and the Rules framed thereunder, the 
rights of the defendants-respondents re- 
- mained unaffected :by the auction held 
by the Custodian Department and the 
consequent issue of- the sale 
in favour of the plaintiff-appellant, 
`T. The High Court affirmed the con- 
current findings of the two courts below 
and dismissed the Second Appeal prefer- 
red by the plaintiff. It agreed with the 
Jower appellate court that the auction 
in favour of the plaintiff-appellant | was 
a‘nullity and wholly without jurisdiction 
and did not confer ‘any rights on him 
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A. I. R, 
because the suit property had never 
been declared as evacuee property: in ac- 
cordance with law, It also held that 
Abdul Rashid was in India much after 
the repeal of the U, P.- Ordinance 1 of 
1949 and consequently there was no 
question of the property vesting auto 
matically in the Custodian under the 
aforesaid Ordinance, The High Court, 
however, granted six months’ time to 
the plaintifi-appellant to deliver vacant 
possession of the suit house to the defen-+ 
dants-respondents without the interven- 
tion of the court, ' ; 
8. After obtaining special leave under 
Article 136 of the Constitution, the ag« 
grieved plaintiff has now come in appeal 


- before this Court, 


9. The main. contention of the learn= 
ed counsel for the appellant is two-foldi 
(a) In view of Section 46 of the 1950 Act, 
the Civil Court had no jurisdiction to 
adjudicate upon the question whether 
the suit property or any right or interest 
therein is or is not evacuee property, 
(Reliance for this contention has been 
placed ‘on the decision of this Court in 
Custodian of Evacuee Property, Punjab 
v. Jafran Begum, (1967) 3 SCR 736:- (AIR 
1968 SC 169)) (b) ‘The sale of the suit 
property has been effected in favour of 
the appellant under ‘Section 20 of tha 
1954 Act, after it had been acquired by 
the Central Government - under Sec. 12 
of that Act, free from all encumbrances, 
and formed part of the compensation 
pool, It will therefore, be presumed that 
prior to its acquisition under Section 12 
of the 1954 Act, it was evacuee property 
vesting in the Custodian, The orders of 
its acquisition passed under. Section 12 
and its sale under Section 20 of the 1954 
Act had-become final and conclusive. Tha 
respondents could not be allowed to go 
behind those orders and question: their 
finality on the. ground. that the property: 
has never been evacuee property. vesting 
in the Custodian, because Section 27: of 
the. 1954 Act bars the jurisdiction of the 
Civil Court to go into this question. The 
only remedy of the defendants-respon- 
dents is to claim - compensation .. under 
the 1954 Act.. Reference in this connec« 
tion has been made to N. S. Gujral v, 
Custodian of Evacuee Property, (1968) 1 
SCR 497: (AIR 1968 SC 457). 

10. Before dealing with these conten- 
tions, some basie facts concurrently 
found by all the courts below may ba 
noticed. So 
‘11. Qazi Abdul Rashid obtained a 
money- decree in Suit No,.523 of 1935: 
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against one Ami Chand s/o Phool Chand 
and brother of present respondents (o-i- 
ginal defendants 1 to 4). In execution of 
that decree, he purchased with the per- 
mission of the court, the share of Ami 
Chand in 1937. At that time, a partition 
suit No. 3 of 1931 amongst the family 
members of the said Ami Chand was 
pending in the court of the Civil Judge, 
Bulandshahr. Qazi Abdul Rashid did not 
foin as a party in the said partition suit, 
However, he instituted Suit No. 452 of 
1949 against the said Phool Chand and 
` others in the court of the Munsif, Khuzja 
for partition and separate possession of 
his share. The suit. was contested. The 
Munsif decreed the suit holding that 
Qazi Abdul Rashid had 1/16th share in 
the house in question and one other 
shop. Applying the provisions of Sec 4 
of the Partition Act, the Munsif evaluat- 
ed Qazi Abdul Rashid’s 1/16th share in 
the suit house at Rs, 343 and directed 
the sale of that share. 

12. Feeling aggrieved by the said de- 
cree, Qazi Abdul Rashid preferred Civil 
Appeal No. 289 of 1953. The First Appel- 
late Court by its judgment, dated De- 
cember 20, 1954 (Ex. A-2), partly allcw- 


ed the appeal and modified the decree 


of the trial court in so far as it relaced 
to the shop. But it upheld the decree of 
the trial court in so far as it related to 
the house now in question, whereby 
Phool Chand defendant was required to 
deposit Rs. 343 as the value of Qazi 
Abdul Rashid’s share. In accordance with 
the decree affirmed by the First Appel- 
Jate Court, Phool Chand on July 31, 1953 
-deposited Rs. 343 (vide Ex. A-1) to che 
credit of Qazi Abdul Rashid, the -then 
plaintiff in the Court. Qazi Abdul Rasaid 
being aggrieved by the decree of zhe 


First Appellate Court, preferred Second 


Appeal No. 235 of 1955 in the High Court, 
The High Court dismissed this appeal as 
abated by an order, dated February 25, 
1959 (Ex. A-1), due to the failure of Gazi. 
Abdul Rashid to take proper steps for 
substitution of the legal representatives 
of the then respondents 7 and 11, who 
had died during the pendency of the 
appeal, . 

‘13. During the pendency of the said 
litigation, Phool Chand and his two sens, 
Gyan Chand and Raghbur Sharan, insti- 
tuted Suit No. 323 of 1953 in the court 
of the Munsif, Khurja for the recov2ry 
ef the damages for use and occupatior. of 
the house in dispute against Qazi Abdul 
Rashid. By a judgment. dated Septemser 
30, 1959 (Ex. A-4) the trial court: decrzed 
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that suit against Qazi Abdul Rashid. Ag- 
grieved by that judgment and decree, 
Qazi Abdul Rashid preferred Civil Ap- 
peal No. 461 of 1959 which was partly 
allowed by the First Appellate Court on 
December 21, 1960. 


14. The trial court further faind — 
and this finding has been upheld by the 
First Appellate Court and the High Court 
= that Abdul Rashid definitely remain- 
ed in India at least till 1963, if not till 
1965. Up to 1963, he was directly receiv~ 
ing rent from his tenant, the father of 
the present plaintiff-appellant, in res- 
pect of the suit house. This was held 
primarily: on the basis of documentary 
evidence (Ex. A-14/A). 

15. In view of the fact that Qazi Ab« 
dul Rashid remained in India continu- 
ously up to 1963, no question of auto- 
matic vesting under the U. P. Ordinance 
No. 1 of 1949, could arise. That Ordi- 
nance was not applicable to him at all, 
For our purpose, only the 1950 Act and 
the 1954 Act are relevant, It will, there- 
fore, be worthwhile to notice, very 
briefly, the material provisions of thess 
statutes. 


16. Clause (d) of Section 2 of the 1950 
Act defines “evacuee”; this definition so 
far as material, reads; "Evacuee” means 
any person— 

@ who on account of the setting up 
of the Dominions of India and Pakistan 
or on account of civil disturbances or 
the fear of such disturbances, leaves or 
has, on or after the 1st day of March, 
1947, left any place in a State for any 
place outside the territories now forming 
part of India, or 


(ii) who is a resident in any place now 
forming part of Pakistan and who for 
that reason is unable to occupy, super- 
vise or manage in person his property 
in any part of the territories to which 
this Act extends, or whose property in 
any part of the said territories has ceas- 
ed to be occupied, supervised or manag- 
ed by any person or is being occupied, 
supervised or managed by an unauthoris- 
ed person, or......... 

(iii) to (iv) are not relevant for this 
case, 


Clause (h) defines “evacuee property” to 

mean “any property of an evacuee (whe- 
ther held by him as owner or as a trus- 
tee or as a beneficiary or as a tenant or 
fn any other capacity) and includes any 
property which has been obtained by 
any person from an evacuee after the 
14th day of August 1947, by any mode 
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‘of transfer which is not . effective -by 
reason of the provisions contained in 
Section 40) but does not include.........” 
Sub-section (1) of Section 7 requires that 
where the Custodian is of opinion that 
any property is evacuee property with- 
in the meaning of this Act, he may after 
causing notice thereof to be given in 
such manner as: may, be prescribed +o 
the persons interested; and -after holding 
: such inquiry into the matter as the cir- 
cumstances of the case permit, pass an 
order declaring any such property to be 
evacuee property. Sub-section (3) of the 
section peremptorily requires the Custo- 
dian to notify from time to time by. pub- 
lication in the Official Gazette or in such 
other manner as may be prescribed, all 
properties declared by him to be evacuee 
properties under sub-section (1). ; 

_ 17. . Rule 6 of the Rules framed under 
. the 1950 Act requires that the notice to 
be served under Section 7 (1) on persons 
interested in the property proposed -to 
be declared evacuee property shall be 
- in Form L 


18. Section 8 ‘provides; “Any . pro- 
- perty declared to be evacuee property 
under Section 7 shall be deemed to have 
vested in the Custodian for the State— 

(a) in the case of the property of an 
evacuee as defined in sub-clause- (i) of 
clause (d) of Section 2, from the date 
on which he. leaves or left any place in 
a State for. any place outside the terri- 


` . tories now forming part of India; 


(b) in the case of the property of an 
evacuee -as defined in sub-clause (ii) of 
clause (d) of Section 2, from the 15th 
day of August, 1947; and l 

(c) in the case of any other -property, 
from the date of the notice given under 
sub-section (1) of Section 7 in respect 
thereof. (The rest is not material).” 

19. From ‘a conjoint reading of Sec- 
tions 7-and’ 8, it is clear that the making 
of a declaration after inquiry under Sec- 
tion 7 that the property is ‘evacuee pro~ 
perty’, is a sine qua non for giving the 
Custodian dominion over the property. 
If no proceeding is taken under Sec. 7, 
there can be no-vesting of the property 
in the Custodian. (See observations in 
Fazalbhoy.v. Official Trustee of Maha- 


rashtra, (1979) 2 SCR 699 at p. 712: G 


1979 SC 687).) 
‘20. The other point to be noed is 
that in the case of an ‘evacuee’ falling 


under sub-clause (i) of the definition of 
‘evacuee’ that is one, who on account of 
the things mentioned in that sub-clause, 
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leaves India or has left India on or after 
August 14, 1947, the vesting will date 
from the date he leaves India for any 
outside :destination. In the instant case, 
Qazi Abdul Rashid left India to settle in 
Pakistan long after August 14, 1947 (in 
1963). - 


21. Section 9 gives ‘power to the Cus 
todian to take possession of evacuee pro- 
perty which vests in-him under Sec. 8. . 


22, Then, there is Section 7A which’ 
was inserted by the Administration of 
Evacuee Property (Amendment) Act, 
ee (42 of 1954). with effect from May f, 
954 

“Notwithstanding seating contained 
in this Act, no property shall be declar= 
ed to be evacuee property on or after: 
the 7th day of May, 1954.” This is made 
subject. to two Provisos: Clause (a) of 
the First Proviso saves from the appli- 
cation of this section- any property in. 
respect of which proceedings are pend-. 
ing on the 7th day of May, 1954 for de- 
claring such property to be evacuee pro- 
perty. Clause (b) of the Proviso saves 
from the bar of this section property of 
any person who. became an evacuee . on 
or after the ist day of March, 1947, and 
who on the 7th’ day of May, 1954 was 
resident in Pakistan. The second Proviso 
lays down that no notice under Sec. 7 
for declaring any property to be evacuee 
property with reference to Clause (b) of 
the preceding Proviso shall “be issued 
after the expiry of six months from the 
commencement of the Administration of 
Evaciee Property .(Amendment) Act, 
1954. Then, there are three Explanations, 
which are not material for our purpose, 

23. It is clear from the facts concur- 
rently found in the instant case that 
Qazi Abdul Rashid was. throughout . resid- 
ing in India and: personally managing 
the suit property and collecting its rent 
till 1963. He migrated or went 
from India for good. sometime in 
or thereafter. Therefore, if the 
dian. had not taken .any proceedings: un-|: 
der. Section 7 of the 1950 Act to declar 
the suit property as evacuee  propertyj. 
before the 7th day of May 1954, and na}. 
such proceedings were pending on Ma 
7, 1954, the property of Qazi. Abdul Ra- 
shid could not be. declared evacuee pro- 
perty under the Act, the power of the} 
Custodian to do so having been terminat- : 
ed by Section 7A. _ f 

24. It was for the’ plaintiff-appellant ; 
to show by producing relevant . notifica- : 
tions.or other documentary T evidence.. 
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that the Custodian had taken. proceed~ 
ings and declared the suit property to 
be evacuee property in accordance with 
the provisons of Section 7 or that such 
proceedings had been initiated earvier 
and were pending on the 7th day of 
May, 1954, Despite ample opporturity 
granted to: the plaintiff, he did not pro- 
duce any such documentary evidence in 
the courts below. All that he showed 
was that the Rehabilitation Authorities 
had purporting to act under the 1954 
Act, sold the suit property to him and 
issued the sale certificate in his favour 
on April 1, 1969. 

25. Section 24 gives, a person aggriev~ 
ed of an order made under Section 7 by 
the Custodian a right of appeal. Sec. 27 
confers power of revision on the Custo- 
dian-General to revise suo motu or on 
the application made to him, any onder 
passed by the Custodian if it is not 
found to be legal or proper. 

26. Sections 28 and 46 bar the juris- 
diction of courts. Section 28 reads tkus: 
. “Save as otherwise expressly provided 
in this Chapter, every order made by the 
. Custodian-General, Custodian, Addi- 
tional Custodian, Authorised Deputy Cus~ 
todian, Deputy Custodian or Assis-ant 
Custodian shall be final and shall not be 
called in question in any Court by way 
of appeal or revision or in any original 
suit, application -or execution. proceed- 
ing.” l 

26-A. Section 46 of the 1950 Act pro- 
vides: 

“Save as otherwise expressly provid- 
ed in this, Act, no civil or revenue court 
shall have jurisdiction— 

(a) to entertain or adjudicate tpon 
any question whether any property or 
eny right to or interest. in ‘any property 
is or is not evacuee property; or 

‘(c) to question the legality of. any ac- 
tion taken by the Custodian-General or 
the Custodian: under this Act; or 

(d) in respect of any matter which 
the Custodian-General or the Custodian 
is empowered by or under this Act to 
determine.” 


27. The scope of Sections 28 and 46- 


of the 1950 Act came up for considera- 
tion before this Court in Jafran Begum’s 
tase (ibid) (AIR 1968 SC 169). The facts 
‘of that case were. that a person who was 
in possession of a house in India, mig- 
rated to Pakistan. Notice was issued ‘to 
his son- under S. 7 of the Administretion 
of Evacuee Property Act; 1950, arid after 
hearing him the Deputy Custodian de- 
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clared the house fo be evacuee property, 
Jafran Begum, who was the mother of 
the evacuee and on whom the notice 
under S. 7 of the Act was not served, 
started proceedings before the Custodian, 
claiming that the owner of the house 
had executed a will bequeathing the 
property to her and so the property 
could not be declared evacuee property. 
That application was dismissed by the 
Custodian. When she failed before the 
authorities constituted under the Act, 
she filed a suit in the civil court basing 
her case on the will and prayed for a. 


permanent injunction restraining the 
authorities from evicting her from the 
house. On the question of jurisdiction 


being raised, the High Court held that 
determination of a-complicated question 
of law relating to title by authorities 
under the 1950 Act was not final and 
‘could be reopened in the civil court, and 
Section 46 did not bar the civil court’s 
jurisdiction to entertain such a question, 
After examining the scheme of the 1950 
Act, Wanchoo, C. J., speaking for the 
Bench constituted by three learned 
Judges, laid down the law, thus: 


(Where) the question whether cer- 
tain properties are evacuee properties 
has been decided under S. 7 ete., whe- 
ther that decision is based on issues of 
fact or issues of law, jurisdiction of 
courts is clearly barred under S. 46 (a), 
It is difficult to see how a. distinction 
can be drawn between decisions under 
S. 7 based on questions of fact and deci- 
sions based on questions of -law. The 
decision is made final whether based on 
issues of law or of fact by S. 28 and Sec- 
tion 46 bars the jurisdiction of civil 
and revenue courts in matters which are 
decided under S. 7 whatever may be the 
basis of decision, whether issues of fact 
or of law and whether simple or com- 
plicat: 
` (Emphasis “supplied) 
ETS s. 46 is a complete bar to the 
jurisdiction of civil or. revenue courts in 
any matter which can be decided under 
S. 7..This conclusion is reinforced by 
the provision contained in S. 4 (1) of the 
Act which provides that the Act . over- 
rides other laws and would thus : over- 
ride S, 9 of the Code of Civil Procedure 
on a combined reading of Ss. 4, 28 and . 
46. (But)...... S. 46 or S. 28 cannot bar 
the jurisdiction of the High. Court under 
Art.. 22%.of the Constitution.” 


(Emphasis supplied) 
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From. the crurcial words underlined: in 
- ithe above extract, it is clear that even 
according to the rule of the above deci- 
sion Section 46 will not bar the jurisdic- 
tion of the civil court where the Custo- 
{dian has never declared the property 
as evacuee property after taking pro- 


ceedings under Section 7 of the 1950 
Act. 
28. A Full Bench of the Allahabad 


High Court in Khalil Ahmad Khan v, 
Malka Mehar Nigar Begum, AIR 1954 All 
362; held that where the matter as to 
whether a property is evacuee. property 
or not, has never been adjudicated upon 
by the Custodian himself but he merely 
takes action on the basis of the judg- 
ment of the court of first instance, with- 
out deciding the matter for himself, that 
judgment being subject to correction by 
the court of appeal does not become final 
merely because the Custodian had taken 
action on the basis thereof. In such a 
case, the jurisdiction of the civil court 
of appeal to determine the correctness 
of an adjudication already made by the 
civil court is not barred. This decision 
was noticed by this Court in Jafran 
Begum (ibid) (AIR 1968 SC 169), and it 
was observed that to some extent, “this 
ease is in line with the view we have 
taken.” 


| 29. The matter can be looked at from 
another angle also, Clauses (a), (c) and 
(d) of Section 46 postulate that at the 
time when the question whether or not 
a property is evacuee property comes for 
adjudication, the power of the Custo« 
dian-General or the Custodian under 
this Act of 1950 to determine that ques- 
tion is subsisting. That is to say, if at 
the point of time when the question 
arises, the power of the authorities con- 
stituted under this Act to adjudicate 
that question stands terminated or ex~ 


tinguished by the operation of S. 7A of 


1954, none of the clauses (a), (c) and 
(d) of Section 46 will bar the jurisdiction 
of the civil court to determine that 
question, which had not been decided 
by the Custodian during the period he 
had the power to determine it, 


30. Section 28 has no application to 
the facts of the instant case because no 
order made by any of the authorities 
mentioned in that section is being called 
in question. Section 46, also, does not 
come in the way because no proceedings 
under Section 7 of the 1950 Act to de- 
clare the suit house an evacuee property 


were taken by the Custodian against. 
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Qazi Abdul Rashid. No notification: unde 
sub-section (3) of Section 7 published 
in the Official Gazette has been placed 
on the record. Nor was it shown that 
any proceedings initiated under Sec. 7 
of the Act to declare it. evacuee property 
were pending on May 7, 1954, and the 
question of saving those proceedings un- 
der the Proviso to Section 7A does noti 
arise, f : 


31, Qazi Abdul Rashid was through- 
out a resident of India till 1963 and was 
personally managing the suit house and 
collecting rent of it from the tenant, 
After May 7, 1954, therefore, the Custo- 
dian had no jurisdiction under the 1950. 
Act to declare: the suit house as evacuee 
property. The jurisdiction of the courts 
below to go into this question was thus 
hot barred by anything in Sections 28 
and 46 of the 1950 Act, 

32. We, therefore, negative the first 
contention of the appellant. 

33. Now let us have a look into the 
relevant provisions of the 1954 Act. 


34. Section 2 (c) of the 1954 Act de« 
fines “evacuee property” to mean “any 
property which has been declared or is 
deemed to have been declared as evacuee 
property under the Administration of 
Evacuee Property Act, 1950.” At this 
place, it may be recalled that the second 
part of the definition which contains a 
deeming provision has no application to 
the facts of the instant case because 
Qazi Abdul Rashid was throughout re+ 
siding in India till his migration to Pak- 
istan in 1963. That is to say, he had not 


- become an evacuee before the repeal 


of the U. P. Ordinance No. 1 of 1949, 
This Ordinance is not relevant for the 
purposes of the present case, The first 
part of the definition, also, is not appli« 
cable because the suit house has never 
been declared as evacuee property under 
the 1950 Act. ' ; 
- 35. The next provision is to be found 
in Section 12, which reads as follows: 
“S. 12. Power to acquire evacuee pro« 
perty for rehabilitation of displaced per- 
sons 


(1) If the Central Government: is of 
to acquire 
any evacuee: property for a public pur- 
pose, being a purpose connected with the 
relief and rehabilitation of displaced 
persons, including payment of. compen- 
sation to such persons, the Central Gov- 
ernment, may at.any time acquire such 
evacuee property by publishing in the 


-Official ` Gazette -a notification’ -to thea 
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effect that the Central Government has 
Mecided to acquire such evacuee proper>y 
In pursuance of this section, 

(2) On the publication of a notifica- 
Bion under sub-section (1), the right, 
Eitle and interest of any evacuee in the 
evacuee property specified in the nozi- 
fication shall, on and from the beginning 
of the date on which the notification is 
£o published, be extinguished and fie 
evacuee property shall vest absolutely 
in the Central Government free from all 
encumbrances, l 

(3) It shall be lawful for the Central 
Government, if it so considers neces- 
sary, to issue from time to time the 
notifications referred to in sub-sec, [1) 
in respect of—- 

(a) all evacuee property generally; or 
` (b) any class of evacuee property; or 

(c) all evacuee property situated in a 
Bpecified area; or 

(d) any particular evacuee property. 

(4) All evacuee property acquired m-~ 
der this section shall form part of the 
compensation pool.” . 

It may be noted that the necessary pre- 
requisite for acquiring property under 
Section 12 is that it must. be ‘evacuee 
property’ as defined in Section 2 (c) of 
the 1954 Act. In the absence of this 
essential prerequisite, the Central Gev- 
ernment is not competent to acquire that 
property under this Section for thrcw- 
ing it into the compensation pool. This 


prerequisite or condition precedent, as 


already noticed, was lacking in the in- 
stant case. No notifications published in 
the Official Gazette either under sub- 
section (1) or sub-section (3) of Sec. 12 
appear to have been brought on the re- 
cord of this case, Our attention was 
mot drawn to any such notifications. 

36. Then, there is Section 20 whkich 
confers power on the managing offcer 
to transfer any property out of the ccm- 
pensation pool by sale or in any other 
manner indicated in clauses (b) to (€) of 
that section. Again, the necessary pre- 
requisite for sale is that the property 
must have been declared under Secfion 
7 of the 1950 Act to be evacuee property 
by the Custodian or it must be evacuee 
property under the deeming provisions 
of any law which may be applicable to 
the case of the evacuee. In other words, 
only that property which was evacuee 
property could be acquired under Sec- 
tion 12 and form part of the compensa- 
tion pool which satisfies the defini-ion 
of “evacuee property” given in §..2 (c) 
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of the 1954 Act. If the property was 
never evacuee property, as defined in 
Section 2 (c), it does not legally form 
part of the compensation pool and, there- 
fore, cannot be disposed of under Sec- 
tion 20 or the Rules framed under this 
statute, 

37. Then, there are Sections 22, 23 
and 24, Section 22 gives a right of ap- 
peal to a person aggrieved by an order 
of the Settlement Officer or a managing 
officer, to the Settlement Commissioner. 
Any person aggrieved by the order of the 
Settlement Commissioner/Additional Set- 
tlement Commissioner/Assistant Settle- 
ment Commissioner or a managing cor- 
poration has been given a right to prefer 
an appeal to the Chief Settlement Com- 
missioner under Section 23. But no ap- 
peal is competent from any order passed 
in appeal under Section 22. Section 24 
confers the power of revision on the 
Chief Settlement Commissioner to revise 
any order of the authorities mentioned 
in that section, including that of the 
managing officer. 

38. Same argument was made by the 
learned counsel for the appellant that 


the only remedy of the respondents was 


to prefer an appeal or revision under 
the aforesaid provisions of this Act; and 
that since they did not avail of the same 
under Section 27, the sale made by the 
managing officer in favour of the plain- 
tiff-appellant has become final and can- 
not be questioned in any court. Sec, 27 
reads thus: 

"27... Finality of orders.— Save as 
otherwise expressly provided in this Act, 
every order made by any officer or au- 
thority under this Act, including a 
managing corporation, shall be final and 
shall not be called in question in any 
court by way of an appeal or revision 
or in any original suit, application or 
execution proceeding.” 7 

39. It will be seen that Section 27 is 
not attracted because the plaintiff, who 
filed the original suit and is now coming 
before us by way of appeal, is not ques- 
tioning the finality of the order of the 
sale alleged to have been made by the 
managing officer. It is the defendant- 
respondents who are resisting the plain- 
tiffs claim on the ground that the sale 
is a nullity. It could- not be made under 
this Act of 1954 for the reason -that it 
was never declared .evacuee prope 
under Section 7 of the Act and. th 
never formed part of the compensatio 
pool. The words “under this Act’. 
curring in Section- 27 .- are significant, 
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They show that those orders which. are 
not made by any officer or authority 
accordance with the provisions of this 
Act, but. outside the provisions of this 
Act in excess of jurisdiction, can be 
called in question in the civil court. It 
may: be noted that the language of Sec- 
tion 27 is not as wide as that of Sec, 46 
Jof the 1950 Act, 


_ 40. The facts of N. S, Gujral (ibid) 
{AIR 1968 SC 457) were entirely ` dif- 
ferent. There, an Indian citizen held a 
money decree against a person who, sub- 
sequent to the passing of the decree, 
turned an evacuee. It was held that at 
no time, the decree-holder had any ‘right 
whatsoever in the property which vest- 
ed in the Central. Government on the 
issue of the notification under 
It was further held that though the de- 
cree-holder cannot claim to proceed 


against the property in suit or ifs in- 


come after the date on which it vested 
in the Centrat Government by virtue of 
the notification under Section 12, he can 
ask the Custodian to pay him out of the 
moneys lying with him on the date of 
such vesting if he can satisfy him in the 
manner provided in Section 10 (2) (n) 
Tread with Section 10 (1) of the 1950 Act, 
The ratio. of that decision has no appli- 
cation to the facts of the present case. 


41. The second contention, bates being 
|meritless; is overruled. 

42. For the foregoing reasons, the ap- 
peal fails and is dismissed with costs. - 


43. Before parting with this judg- 
. ment, we may note here that at the con- 


clusion of final arguments in this Court, . 


counsel for the appellant represented 
that his client was making all efforts to 
search out and produce the Gazette No- 
tification, whereby the.suit property was 
declared and notified as evacuee prò- 
perty by the Custodian under  sub-sec- 
tion (3) of Section 7 of the 1950 Act.-He 
wanted some time.- We therefore, re- 
served this judgment to give the plain- 
tiff-appellant ‘a last chance- to produce 
such a notification of which the Court 
could take judicial notice. But, he has 
failed to produce any such Gazette Noti- 
fication, Instead; he has produced, what 
-purports to be, a copy of an order, dated 
"January 5, 1951, of the Assistant Custo- 
dian. This is not a copy of any. Gazette 
Notification ‘of which judicial notice, 
without: formal proof, could be taken. 
We, therefore, do not find any good 
ground to reopen the case, and decline 
the appellant’s request. for permitting 
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Satisfied, the tenant cannot 


- the terms. of the contract. 


-the agreement. which provided for 


‘an opportunity to. pay | 


A.L E 
him to produce additional evidence al 


this very late stage, 
Appeal dismissed, 
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Civil ‘Appeal No. 1235 of 4970, 
21-3-1980. . 

Pradesh Kumar Bajpaie, Appellant v, 
Benod Behari Sarkar (dead) by L, Rs, 
Respondents, 

U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 3 (1) (a) — 
Lease entered into after coming into 
force of Act — Failure to pay arrears 
within one month of service of demand 
notice — Lease fo be governed by Kent 
Act — Tenant cannot claim protection 
under terms. of lease or provisions of 
T. P. Act — Tenant cannot claim double 
protection. {Transfer cf Property Act 
(4882), S. 114). Second Appeal No, 1520 
of 1966, D/- 23-9-1969 (All), Reversed. 

Where the lease is governed by the 
provisions of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act. (3 of 1947} 
the terms of the contract and the provi« 
sions of the Transfer of Property Act to 
that extent are no longer applicable, 
Once the requirements of. Rent Act are 
claim the 
double protection of invoking the provi~ 
sions of the Transfer of Property Act or 
(Paras 9, 13) 

In the instant case as the tenant was 
in arrears of rent for more. than three 
months a notice of demand was, served . 
on the tenant. The tenant however did 
not pay the rent to the landlord within 
‘one month of the service upon him of 
the notice ,of demand, 

. Held that. inasmuch as the lease was 
governed by. the Rent Act the landlord 
could not avail himself of clause 12 of © 
for« 
feiture, even if the tenant neglected to 
pay the Tent for. over two months. The 
landlord could not enter.into possession 
forthwith without notice. The only 
remedy for him was to. seek eviction 
‘under the; provisions of the Rent Act. In 





Dj- 


such: circumstances the tenant could not 
rely on S.-114 of Transfer of Property 


Act and claim that he should be given 
the arrears of 


Second” Appeal’ ‘No. 1520 of 1966, ae 
23-9-1969 (All). 


EX/EX/BOOTISO/GDR.- 
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rent, even though the requirements of 
S. 3 (1) had. been’ fulfilled. Second Ag- 
peal No. 1520 of 1966, D/- 3-9-1969 (All, 
Reversed; AIR 1979 SC 1745, Rel. on. 
(Para 13) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1745: (1980): SCR 334 132 
AIR 1976 SC 588: (1976) 2 SCR 906 12 
AIR 1967 SC 1419: (1967) 1 SCR 475 72 


Mr. P. Govinda Nair, Sr. Advoca=e 
(M/s: S. Balakrishan and S. O. Sambam- 
dam, Advocates with him), for Appei- 
Jant; Mr. Yogeshwar Prasad, Sr. Adve- 
cate (M/s. S. K. Bagga, Mrs. S. Baysa, 
Mrs. Rani Chabra and Mr. Shitla Prasad, 
Advocates with him), for Respondents, 


KAILASAM, J.:— This appeal is hy 
special leave by the plaintiff against the 
judgment and decree of the High Court 
of Judicature at Allahabad in Second. 
Appeal No. 1520 of 1966. 

2. The plaintiff Pradesh Kumar Baj- 
pai who is the owner of premises No, 
D48/128-129 let a portion cf the premises 
to the respondent Binod, Behari Sarkar 
in the year 1949 for carrying on fis 
business of manufacturing «blocks and 
other printing- materials. In October, 
1955, the plaintiff let out the entire pr- 
mises on a monthly rent cf Rs. 200. The 
plaintiff filed the suit on tae ground that 
the respondent had defaulted in payment 
of rent and prayed for a:.decree fr 
ejectment -and for being put in posses- 
sion of the premises and jor arrears of 
rent and or mesne profits pendente lite 
at the rate of Rs. 200 per month. The de- 
fendant denied that he was a defaulter 
stating that he was always ready and 
willing to pay the dues and the respoo- 
dent had deliberately deciined to accept 
the rent. Though no specific plea of 
relief against forfeiture for non-pay- 
ment of rent under Section 114 of ‘the 
Transfer of Property Act was taken in 
the pleadings, during the course of the 
arguments, the tenant claimed the bere- 
fit under Section 114 of the Transfer of 
Property Act. 

3. The Civil Judge who iried the suit 
found that the tenant was a defaulter in 
a sum of Rs. 6269.86. He further held 
that the notice to quit was a valid one 
but found that as S. 114 of the Trans-er 
of. Property Act was applicable to the 
facts of the case and the balance of ccn= 
venience being with the ¢efendant, dis- 
missed the suit for possession; but geve 
a decree for the arrears of rent. The 
plaintiff aggrieved by the decision of the 


trial Court went: up in appeal to fhe 
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District Judge who allowed the appeal 
holding that the tenant was a defaulter 
within the meaning of S. 3 of the U. P. 
(Temporary) Control of Rent and Evic- 
tion Act. Disagreeing with the trial 
Court, the learned Judge held that the 
trial court was in error in granting relief 
against forfeiture under S. 114 of the 
Transfer of Property Act and decreed 
the suit as prayed for. 


4. The defendant preferred a Second 
Appeal to the High Court. The High -Court 
after making a fresh appraisal of the 
evidence came to the conclusion that the 
premises were taken for ‘manufacturing 
purposes in 1955. On a consideration of 
the terms of the lease deed of 1955 it 
found that six.months’ notice was neces- 
sary even if the premises were not taken 
for manufacturing purposes and as re- 
quired notice of six- months was noi 
given the suit is not maintainable and 
as such liable to be dismissed. 

5. .The lease deed dated 28-9-1955 is 
marked as Annexure A-2. The relevant 
clauses are 3, 6, 9 and 12 which are as 
follows:— - 

"3. The PE will not sell,. mortgage 
or in any other manner transfer or part 
with the possession of the whole or any 
part of the demised premises, structure 


. and buildings or his interest with. the 


same and the lessee will also not enter 
into any partnership with anybody re- 
garding the business carried on or in 
any way in the demised premises. But 
the lessee will be entitled to sublet part 
of the structure and buildings with the 
consent of the lessor`in writing and 
lessee will þe always responsible, for all 
loss and damage if any. 


6. The lessee has the option to conti- 
nue the tenancy for another period of 
3 years that is from 1-9-1956 to 31-8-1959 
on the same terms, and conditions. ‘The 
lessee must exercise the option of re- 
newal within 30-6-1956 in writing, 

8. That it is hereby. agreed . by the 
parties that after the expiry of the 
period of three years the lessor will have 
the option to revise the rent with the 
consent of the lessee. It is also agreed 


-by both the parties that the lease may 


be terminated by the lessor on giving six 
months’ written notice and after 4 years 
at any time, lessor will also be entitled 
to terminate the lease on giving six 
months’ notice in writing ending with. 
English Calendar month — . 

12, If the lessee fails and/or neglects 
to pay rent. at the place and in the man- 
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ner mentioned above for two months 
and/or breaks any of the terms and con- 
ditions hereinbefore mentioned the les- 
sor will be entitled to enter possession 
forthwith without notice and terminate 
the lease.” 


6. It may be noted that the parties 
agreed that after the expiry of the period 
of three years the lessor will have the 
option to revise the rent with the con- 
sent of the lessee. It was further agreed 
that the lease may be terminated by the 
lessor on giving six months’ written no- 
tice and after four years at any time, 
the lessor will be entitled to terminate 
the lease on giving six months’ notice in 
writing. If these clauses are applicable 
six months’ notice is necessary. 


T. Clause 12 provides that if the les- 
see fails and/or neglects to pay rent at 
the place and in the manner mentioned 
above for two months and/or breaks any 
of the terms and conditions mentioned, 
the lessor will be entitled to enter pos- 
session forthwith. without notice and ter- 
minate the lease. It is not disputed that 
the lessee neglected to pay rent for 
more than two months and as such if the 
clause is applicable the lease is liable 
to be forfeited and the lessor is entitled 
to enter possession forthwith without 
notice. 


8. Mr. Govindan Nair. learned counsel 
for the plaintiff/appellant submitted that 
the lease is governed by the provisions 
of the U. P. (Temporary) Control of Rent 
and Eviction Act and as the lease was 
entered into after the Act had come into 
force, the relationship between the par- 
ties is regulated by the provisions of the 
enactment and not by the terms of the 
contract. He submitted that the require-, 
ments of S. 3 of the Act had been | ful- 
filled and the defendant cannot resist 
the suit for eviction. The U. P. (Tempo- 
rary) Control of Rent and Eviction Act 
II of 1947 came into force in 1948. 
Though the Act was subsequently repeal~ 
ed by-the U. P. Urban Buildings (Regu- 
lation of Letting, Rent and Eviction) Act, 
1972, as the lease was of the year 1955, 
S. 43 of Act III, 1972 saves proceedings 
initiated under U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947. Sec- 
tion 43 (2) (r) provided that any suit for 
the eviction of a tenant instituted with- 
` out or with the permission referred to 
in S. 3 of the old Act or any proceeding 
arising out of such suit, pending imme- 
diately before the commencement of the 
Uttar Pradesh Civil Laws Amendment 
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Act, 1972, may be continued and cons 
cluded as if this Act had not been passs ` 
ed. It is, therefore, not in dispute that 
the proceedings in this matter are gova 
erned by the 1947 Act. 

9. As the provisions of the U. P, 
(Temporary) Control of Rent and Evic" 
tion Act (III of 1947) are applicable, the 
terms of the lease deed become irrele~« 
vant. The only question that arises and 
which was seriously contended for on 
behalf of the respondent is that in addi« 
fion to the safeguards provided to tha 
tenant under the Act, he is also entitled 
to the benefits of S. 114 of the Transfer 
of Property Act. S. 3 of the U. P. (Tem- 
porary) Control of Rent and Eviction Act 
HI restricts the rights of the landlord 
to have the tenant evicted. But for the 
statutory provisions, the landlord would 
be entitled to evict the tenant according 
to the terms of the contract or the pro- 
visions of the Transfer of Property Act, 
As the Rent Act has restricted the power 
of the landlord to evict the tenant ex- 
cept in accordance with the provisions 
of the Act, the-terms of the contract and 
the provisions of the Transfer of Pro- 
perty Act to that extent are no longer 
applicable. Section 3 (1). of the Rent Ac 
runs as follows: ‘ 


“Subject to any order - passed under 
sub-section (3) no suit shall, without the 
permission of the Disrict Magistrate, ba 
filed in any Civil Court against a tenan? 
for his eviction from any accommoda- 
tion except on one or more of tha 
grounds that are mentioned in sub- 
clauses (a) to (g) of sub-section ` (1).” 

10. The relevant clause with which 
we are concerned is S. 3 (1) (a) which 
provides that a suit may be filed with 
the permission of the District Magistrate 
when the tenant is-in arrears of rent for 
more than three months and has failed 
to pay the same to the landlord within 
one month of the service upon him of 
the notice of demand. The notice Exhi- 
bit -P-7 shows. that the tenant was in 
arrears for more than three months. The 
notice dated: 12-6-63 was served on tha 
tenant on 14-6-63 and no reply was senf 
by the tenant and it- is not disputed that 
the tenant failed to pay the rent to the 
landlord within one month of the service 
upon him of the notice of demand. Thus 
the condition required under S. 3 (1) had 
been satisfied and permission by the Dis- 
trict Magistrate was rightly granted and 
suit filed as contemplated under S. 3 (1), 

11. As the . tenant could not rely 
either on the terms of lease or provi- 
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sions of the Transfer.of Property -Act 
and insist on six months’ notice, . it was 
submitted on behalf of the tenant that 
as the notice was issued not only on the 
ground of default in payment of rent as 
contemplated in the Act but also under 
clause 12 of the agreemert which pro- 
vides for forfeiture, he was entitled to 
the safeguards provided under S. 114 of 
the Transfer of Property Act. On the 
facts it is clear that the notice is based 
on default of payment of rent for mcre 
than three months, and called upon the 
tenant to vacate the premises a morth 
after the receipt of the notice if he fail- 
ed to pay the rent as required under Sec- 
tion 3. The notice is not based on the 
forfeiture of the lease under clause 12. 
Tf clause 12 is valid on default of pay- 
ment of rent for two months, the land- 
lord is entitled to enter into possession 
forthwith without notice terminating 
the lease. : 


-12. Although the question of termira- 
tion of the lease by forfeiture does rot 
arise .on the facts of the case as the 
learned counsel strenuotsly contended 
that even then the tenant is entitled to 
the benefit of S. 114 of the Transfer ` of 
Property Act and that plea was accept- 
ed by the trial Court, we would brie-ly 
deal with the point raised. During the 
trial when the arguments of the case 
were going on and the case was due to 
be closed, the learned counsel for fhe 
tenant prayed that the Court be pleased 
to confer benefit of S. 114 of the Trams- 
fer of Property Act on the defendant. He 
tendered the full amount of rent along 
with full costs of the suit and inter2st 
as ordered by the Court. The learred 
counsel for the plaintiff submitted that 
the defendant should not be allowed the 
benefit of S. 114. S. 114 of the Trans2er 
of Property Act provides for relief 
against forfeiture on- non-payment of 
rent on the following terms:— 


“Where a lease of immovable property 
has determined by forfeicure for non- 
payment of rent, and the lessor sues to 
eject the lessee, if, at the hearing of the 
suit, the lessee pays or tenders to the 
lessor the rent in arrears, together with 
interest thereon and his full costs of the 
suit, or gives such security as the Court 
thinks sufficient for making such pay- 
ment within fifteen days, the Court may, 
in lieu of making a decree for ejectment, 
pass an order relieving th2 lessee against 
the forfeiture and thereupon the Lose 
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shall hold the property leased as if the 
forfeiture had not occurred.” 

If the relief provided for under the sec- 
tion is available, as the lessee had ten- 
dered the rent in arrears along with the 
interest thereon and his full ‘costs in the 
suit, it was open to the Court to pass an 
order relieving the lessee against the 
forfeiture. The plea of the learned coun- 
sel for the tenant is that this provision 
should also be read into the U. P. (Tem- 
porary) Control of Rent and Eviction 
Act. In a decision of seven Judges’ Bench 
of this Court in V. Dhanpal Chettiar v. 
Yasodai Ammal, (1980) 1 SCR 334 at 
pp. 350-51: (AIR 1979 SC-1745) the ques- 
tion as to whether in order to get a de- 
cree for eviction, the landlord under the 
Rent Control Act should give notice as 
required under S. 106 of the Transfer of 
Property Act was considered. This Court 


held that determination of the lease in . l 


accordance with the Transfer of Pro- 
perty Act is unnecessary and that if a 
case is made out for eviction under the 
Rent Act, it is itself sufficient and it is 
not obligatory to determine the lease by 
issue of notice as required in accordance 
with S. 106 of the Transfer of Property 
Act. The learned counsel for the tenant 
submitted that the decision is confined 
only to the question’ as to whether no- 
tice under S. 106 of the Transfer, of Pro- 
perty Act is necessary and did not de- 
cide as to whether ‘the provisions of the 
other sections of Transfer of Property 
Act are applicable. It is to be noted, 
however, that the question of determina- 
tion of a lease by forfeiture under the 


. Transfer of Property Act, was specifically 


dealt with by the Court and it was held 
that the claim of the tenant that he is 
entitled to a double protection, (1) under 
the Rent Act and, (2) under the Transfer 
of Property Act, is without any sub- 
stance, While ruling thus the Court 
noted the following passage occurring in 
Manujendra’s case (1967) 1 SCR 4751 
(AIR 1967 SC 1419) and quoted with ap- 
proval in Rattan Lal v. Vardesh Chan- 
der, (1976) 2 SCR 906:(AIR 1976 SC 
588): : 
“We are inclined to hold that the 
landlord in the present case cannot se- 
cure an order for eviction without first 
establishing that he had validly deter- 
mined the lease under the Transfer of 
Property Act.” 

Disapproving this view, the Court fram- 
ed a question “why this dual require- 
ment?” and answered it as follows:—+ 
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“Even if the lease is determined by a 
forfeiture under the Transfer of Pro- 
perty Act, the tenant continues to be a 
tenant, that is to say, there is no for- 
feiture in the eye of law. The tenant be- 
comes liáble to be evicted and forfeiture 
comes into play only if he has incurred 
the liability to be evicted under the State 
Rent Act, not otherwise * * * one has to 
look to the provisions of law contained 
in the four corners of any State Rent Act 
to find out whether a tenant can be 
evicted or not. The theory of double pro- 
tection or additional protection, it seems 
to us, has been stretched too far and 
without a proper and due consideration 
of all its ramifications”. 

In the case before us, it is not in dispute 
that after the Rent Act came into force, 
the landlord cannot avail himself of 


clause 12 which provides for forfeiture, 


even if the tenant neglected to pay the 
rent for over two months. The landlord 
cannot enter into possession forthwith 
without notice. The only remedy for him 
is to seek eviction under the provisions 
of the Rent Act. In such circumstances 
the tenant cannot rely on S. 114 of Trans- 
fer of Property Act and claim that he 
should be given an opportunity to pay 
the arrears of rent, even though the re- 
quirements of S. 3 (1) had been fulfilled. 


13. We are satisfied that once the re- 
quirements of Rent Act are satisfied, the 
tenant cannot claim the double protec- 
tion of invoking the provisions 
Transfer of Property Act or the terms 
of the contract. 

14. In the result, we allow the appeal, 
set aside the order of the High Court 
and restore that of the lower Appellate 
Court and decree the suit for possession 
and ejectment of the defendant. The ap- 
pellant is entitled to his costs in this 
appeal, 

Appeal allowed. 


AIR 1986 SUPREME COURT 1218 
(From: Himachal Pradesh) 
V. R. KRISHNA IYER AND 
D. A. DESAI, JJ. a 

Onkar Nath, Appellant v. Ved Vyas, 
Respondent. 

Civil Appeal No. 339 of 1979; D/- 29-1- 
rai Punjab Urban Rent Restriction 
Act (3 of 1949), Sec. 13 (3) (a) (i) — Evic- 
tion on ground that landlord requires 
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of the’ 
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residential building for his own occupa- 
tion — Absence of any evidence or, 


ary averment in compliance with the 
other two conditions of clause (i) that 
the landlord is not occupying any 
other residential building and that he has 
not vacated such a building without suffi- 
cient cause — Held there was not merely 
inadequacy of pleadings sufficient to make 
out a cause of action but total absence of 
proof of two vital requirements — A 
mere affidavit at a late stage of litigative 
process can hardly be adequate to meet 
mandate of Sec. 13 (3). Decision of 
Himachal Pradesh High Court, Reversed. 

(Paras 2, 3) 

ORDER :— Leave granted. 

2. We have heard counsel on both 
sides in this short rent control case. The 
ground on which eviction was sought was 
in terms of Section 13 (3) (a) (i) of the 
East Punjab Urban Rent Restriction Act, 
1949. The sub-section reads thus: 

"3, (a) A landlord may apply to the 
Controller for an order directing the 
tenant to put the landlord in posses- 
sion :— 

(i) in case of the residential building, 


(a) he requires it for his own occupa- 
tion; 

(b) he is not occupying any other 
residential building in the urban area 
concerned; and 

(c) he has not vacated such a building 
without sufficient cause after the com- 
mencement of this Act, in the said urban 
area:” ` 
It is common ground that there are three 
requirements to make out a cause of ac- 
tion for eviction under that provision, and 
indeed this is apparent from a bare read- 
ing of the sub-section. In the present case 
the finding is to the effect that the land- 
lord requires the residential building for 
his own occupation. But, the legislation 
has taken care to insist upon two more 
conditions, namely. (a) that the landlord 
is not occupying any other residential 
building in the area concerned; and (b) 
that he has not vacated such a building 
without sufficient cause. There is not a 
scintilla of evidence nor indeed there is 
any averment in compliance with these 
latter conditions. The necessary consequ- 
ence follows that not merely is there 
inadequacy of pleadings sufficient to 
make out a cause of action but total ab- 
sence of proof of two vital requirements. 

3. The statute benigniy designed t 
protect tenants from unreasonable evic- 
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tions has- taken care to put- -restricticns 
which must be ‘rigorously construed to 


fulfil the purpose of the statute. A mere - 


affidavit at- a late stage of’ the- litigat-ve 
process can hardly bé' adequate to met 
the mandate ‘of Section 13 (3) -of the Act. 
In these circumstances, we are constra-n- 
ed to allow the appeal:- It is unfortunate 
that the respondent who’ moved for evic- 
tion is himself an advocate and at least 
for that reason, cannot. plead ignorance of 
law. The -appeal is allowed but as a sme- 
cial extenuation in favour of his igner- 
ance of law, we allow him to file proceed- 
ings for eviction de novo if so advised 
making it clear that the allowance of the 
present appeal will not stand in his way. 
The appeal is allowed with costs quarti- 


fied at Rs. 1000/-. 
_ Appeal allow2d, 


AIR 1980 SUPREME COURT 1219 
(From: Award of Central Govt. Ind. Tri= 
cum-Labour Court, New Delhi)* 

V. R. KRISHNA IYER AND- 
CHINNAPPA REDDY, JJ. 


Civil Appeal No, 3562. of 1979, D/- 
29-4-1980, f 


Santosh Gupta, Appellant v.. 
Bank of Patiala, Respondent, 


` Industrial Disputes Act (1947), S=c- 
tions 2 (oo). and 25F — “Retrenchment” — 
Includes every kind of termination. 1379 
Lab IC 1399 (Ker) (FB), AIR 1962 Bem 
152 (FB), (1967) 1 Lab LJ 545 (Punj) and 
AIR 1966 Raj 56, Overrul2d, 

The expression “termination of serv.ce 
for any reason -whatsoever” in Sectior 2 
(00) covers every kind of ‘terminatzon 
of service except those nct expressly n- 
cluded in Section 25F or not expressly 
provided for by other provisions of «he 
Act such as 25FF and 2&FFF, 1979 Lab 
IC 1399 (Ker) (FB); AIR 1962 Bom 7-52 
(FB), (1967) 1 Lab LJ £45 (Punj) end 
AIR 1966 Raj 56, Overruled, (Paras §, 13) 

Thus, the discharge o? the workman 
on the ground she did nct pass the test 
which would have enabled her to be cen- 
firmed was ‘retrenchment’ within - the 
meaning of Section 2 (00) and, therefore, 
the requirements of Section 25F had to 
be complied with. (Para .3) 


*L D. No. 50 of 1977, D/- 9-7-1978 (Ind. 
Tri, Cum. L. Court N. Delhi). 
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(Ker) (FB) 13 
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AIR 1977 SC- 31: (1977) 1 SCR. 586 1976 
Lab IC 1766 ` 13 
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Mr. M. K. Ramamurthi, Sr. Advocate, 
(Mr. Ramesh C, Pathak, Advocate with 
him), for Appellant, Dr, Anand Par- 
kash, Sr. Advocate and Mr. Adarsh Ku- 
mar Goel, Advocate, Mrs, Laxmi Anand 
Parkash, ‘Advocate and Mr, Jagat Arora, 
Advocate, for Respondent, 

“CHINNAPPA REDDY, J.:— Santosh 
Gupta, the appellant workman (a wo- 
man), was employed in the State Bank 
of Patiala, the Mall, Patiala, from July 
13, 1973, till August 21, 1974, when her 
services were terminated, Though there 
were some breaks in service for a few 
days, those breaks are not relevant for 
the purpose of deciding this case though 
we may have to advert to them in an- 
other connection. Despite the breaks, the 
workman had admittedly worked for 240 
days, in the year preceding August 21, 
1974. According to the workman the 


, termination of her services was ‘retrench- 


ment’ within the meaning of that expres- 
sion in Section 2 (oo) of the Industrial 
Disputes Act, 1947, since it did not fall 
within any of the 3 excepted cases men- 
tioned in Section 2(00). Since there was 
‘retrenchment’, it was bad for non-com- 
pliance with the provisions of Sec- 
tion 25F of the Industrial Disputes Act. 
On the other hand the contention of the 
management was that the ‘termination 
of services was not die to discharge of 
surplus labour, It was due to the fail- 
ure of ‘the workmen ‘to pass the test 
which would have enabled her to be 
confirmed in the service, Therefore, it 
was not retrenchment within the meaning 
ra 2 (co) of the Industrial Disputes 


2. Section 25-F prescribes that no 
workman. employed in any industry who 
has been in continuous service for not 
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less than one year shall be retrenched by 
the employer until — (a) the workman 


has been given one month’s notice in 
writing indicating the reason for re- 
trenchment and the period of notice has 
expired, or the workman has been paid, 
in lieu of such notice, wages for the 
period of the notice; (b) the workman 
. has been paid at the time of retrench- 
ment, compensation which shall be equi- 
valent to fifteen days average pay for 
every .. completed year of continuous 
service or any part thereof in excess of 
six months and (c) . notice in the pre- 
scribed manner is served on the appro- 
priate Government or any such authori- 
ty as may be specified by the appropriate 
Government by notification in the Offi- 
cial Gazette. There is a proviso to cl. (a) 
which dispenses with the’ necessity -for 
the notice contemplated by the clause if 
the retrenchment is under an agreement 
which specifies the date for the termin- 
ation of service, 


3. The expression retrenchment is 
specially defined by Section 2 (00) of the 
Act and is as follows: 

“2 (00) ‘retrenchment’ means the ter- 
mination. by the employer of the service 
of a workman for any reason whatso- 
ever, otherwise than as a punishment in- 
flicted by way of disciplinary action, but 
does not include — , 

(a) voluntary retirement of the work- 
man; or 

(b) retirement of the workman on 
reaching the age of superannuation 
if the contract of employment be- 
tween the employer and the workman 
. concerned contains a stipulation in that 
behalf; or. 


(c) termination of the service of a 
workman on the ground of continued ill- 
health;” ' ‘ 


_4, In Hariprasad Shivshankar Shukla 
v. A. D. Divikar, 1957 SCR 121: (AIR 
1957 SC 121) the Supreme Court took 
the view that the word ‘retrenchment’ as 
defined in Section 2 (00) did not include 
termination of services of all workmen 
on a bona fide closure of an industry or 
on change of ownership or management 
of the industry. In order to provide for 
the situations which the Supreme Court 
held were not covered by the definition 
of the expression ‘retrenchment’, the 
Parliament added Sec. 25-FF and Sec- 
tion 25-FFF providing for the payment 
of compensation to the workmen in case 


‘of. transfer of undertakings and in case - 
of closure of undertakings: respectively. . 
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5. If the definition, of ‘retrenchment’. 
is looked at unaided and unhampered by: 
precedent, one is at once struck by the 
remarkably wide language employed and 
particularly by the use of the words 
“termination,........ for any reason what- 
Soever”. The definition expressly ex~ 
cludes termination- of service as a ‘pun- 
ishment inflicted by way of disciplinary 
action’, The definition does not include, 
so it expressly says, voluntary retrench- 
ment of the workman or retrenchment 
of the workman on reaching the age of 
superannuation or termination of the 
service of the workman on the ground 
of continuous ill-health, Voluntary re- 
trenchment of a workman or retrench- 
ment of the workman on reaching the 
age of superannuation can hardly be de- 
scribed as termination, by the employer, 
of the service of a workman. Yet, the 
Legislature took special care to mention 
that they were not included within the 
meaning of “termination by the employ- 
er of the service of a. workman for any 
reason whatsoever”. This, in our opin- 
ion, emphasizes the broad interpretation 
to be given to the expression ‘retrench- 
ment’, In our view if due weight is given 
to the words “the termination by the 
employer of the service of a workman 
for any reason whatsoever” and if the 
words ‘for any reason whatsoever’ are 


. understood to mean what they plainly 


say, it is difficult to escape the conclu- 
sion that the expression ‘retrenchment’ 
must include every termination of the 
service of a workman by an act of the 
employer. The underlying assumption, of 
course, is that the undertaking is run- 
ning as an undertaking and the employ- 
er continues as an employer but where 
either on account of transfer of the un- 
dertaking or on account of the closure 
of the undertaking the basic assumption 
disappears, there can be no question of 
‘retrenchment’ within the meaning of 
the definition contained in Sec. 2 (00). 
This came to be realised as a result of 
the decision of this Court in Hariprasad 
Shivshankar Shukla v. A. D. Divikar 
(AIR 1957 SC 121). The Parliament then 
stepped in and introduced Ss. 25-FF 
and 25-FFF by providing that com- 
pensation shall. be payable to workmen 
in case of transfer of undertaking or clo- 
sure of undertaking as if the workmen 
had been retrenched. We may rightly 


say that the termination of the service 


of a workman on the transfer or closure 
of. an undertaking was tréated by. Par- 
liament as “deemed retrenchment’. The 
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effect was that every case of termination 
of service by act of employer even if 
such termination was a consequence of 
transfer or closure of the undertaking 
was to be treated as ‘retrenchment’ for 
the purposes of notice, compensation ec, 
Whatever doubts might have existed ke- 
fore Parliament enacted- Sections 25-FF 
and 25-FFF about the width of S. 25-F 
there cannot be any doubt that the ex- 
pression ‘termination of service for aay 
reason whatsoever’ now covers every 
kind of termination of service except 
those not expressly included in Sec. 25F 
or not expressly provided for by otker 
provisions of the Act such as Ss, 25- FF 
and 25-FFF, 


6, In interpreting these provisions te 
Ss, 25F, 25FF & 25FFF one must not ig 
nore their object. The manifest object 
of these provisions is to so compensate 
the workmen for loss of employment as 
to provide him the wherewithal to sub=- 
sist until he finds fresh employment, 
The non-inclusion of ‘valuntary ` retire- 
ment of the workmen’, ‘retirement of 
workmen on reaching the age of super- 
annuation’, ‘termination of the service of 
a workman on the ground of continued 
ill-health’ in the definition of ‘retrench- 
ment’ clearly indicate and emphas:sa 
what we have said about the true object 
of Sections 25F, 25FF and 25FFF and 
the nature of the compensation provid- 
ed by those provisions, The nature of 
‘retrenchment compensation has been ex- 
plained in Indian Hume Fipe Co, Ltd, v. 
the Workmen, (1960) 2 SCR 32: (AIR 
1960 SC 251) as follows: 

“As the expression ‘retrenchment 
‘compensation’ indicates ft is compensa~« 
tion paid to a workman on his retrench- 


ment and it is intended to give him some’ 


relief and to soften the rigour of hard- 
ship which retrenchment inevitably 
causes, The retrenched workman is, sud- 
denly and without his fault, thrown on 
the street and has to face the grim pro- 
blem of unemployment, At the com- 
mencement of his employment a work~ 
man naturally expects and looks forwerd 
to security of service spread over a icng 
period; but retrenchment destroys ais 
hopes and expectations. The object of 
retrenchment compensation is to g-ve 
‘partial protection to the retrenched em- 
ployee and his family to enable them to 
tide over the hard period of unemploy- 
ment’ 

Once the object of Secs, 25F, 25FF and 
25FFF is understood and the true nature 
of the compensation which those. provi- 
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` sions provide is realised, it is difficult to. 


make any distinction between termina- 


‘of service for one reason and termina- 


tion of service for another. 


7. Dr. Anand Prakash wants us to 
hold that notwithstanding the compre- 
hensive language of the definition of 
“retrenchment” in Section 2 (00), the 
expression continues to retain its. origi- 
nal meaning which was, according to the 
counsel, discharge from service on ac- 
count of ‘surplusage’. It is impossible to 
accept his submission, If the submission 
is right, there was no. need to define the 
expression ‘retrenchment’, and in such 
wide terms. We cannot assume that the 
Parliament was undertaking an exercise 
in futility to give a long winded defini- 
tion merely to say that the expression 
means what it always meant, 


8. Let us now examine the precedents 
of this Court to discover ‘whether the 
true position in law is what has been 
stated by us in the previous paragraphs, 
The earliest of the cases of this Court to 
which our attention was invited was 
Harprasad Shivshankar Shukla v. A. D. 
Divikar (AIR 1957 SC 121). That was a 
ease which was decided before Sec- 
tions 25FF and 25FFF were brought on 
the statute book. In fact it was as a 
consequence of that decision that the 
Industrial Disputes Act had to be 
amended and these two provisions came 
to be introduced into the Act. The ques- 
tion which arose for decision in that case 
was stated by the learned Judges them- 
selves as follows: i 

“The question, however, before us is 
—- does this definition merely give effect 
to the ordinary, accepted notion of re- 
trenchment in an existing or running 
industry by embodying the notion in apt 
and readily intelligible words or does it 
go so far beyond the accepted notion of 
retrenchment as to include the termina- 
tion of services of all workmen in an in- 
dustry when the industry itself ceases to 
exist on a bona fide closure or disconti- 
nuance of his business by the employ- 
er?” 

The question so stated was answered by 
the learned Judges in the following way: 

-“In the absence of any compelling 
words to indicate that the intention was 
even to include a bona. fide closure of 
the whole business, it would, we think, 
be divorcing the expression’ altogether 
from the context to give it such a wide 
meaning as is contended for by learned 
counsel for. the respondents......it would 
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be against the entire scheme of the Act 
to give the definition clause relating to 
retrenchment such a meaning as would 
include within the definition termination 
of service of all workmen by the em- 
ployer when the business ‘itself ceases to 
exist”. ; . ia ; 


9, It is true that a are some ob- 
servations which, if not properly under- 
stood with reference to the question at 
issue, seemingly support the submission 
of Dr, Anand Prakash that ‘termination 
of service for any reason whatsoever’ 
means no more and no less, than dis- 


charge of a labour force which is a sur-. 


plusage, The misunderstanding of the 
observations and the resulting confusion 
stem from not appreciating (1) the real 
question which was posed and answered 


by the learned Judges and (2) that the- 


reference to ‘discharge on account of 
surplusage’ was illustrative and not ex- 
haustive and by way of contrast with 
discharge on account of transfer or clo- 
sure of business. 


16. Management of Millcox Buckwell 
India Lid, v. Jagannath AIR 1974 SC 
1166 and Employers in Relation to Dig- 
wadih Colliery v. Their Workmen (1965) 
3 SCR 448: (AIR 1966 SC 75) were both 
cases where the termination of the 
workmen from service was on account 
of “surplusage” and, therefore, the cases 
were clear cases of retrenchment. They 
do not throw any light on the question 
now at issue, 


il. In State Bank of India v. N. 
` Sundara Money (1976) 3 SCR 160: (AIR 
1976 SC 1111) a Bench of three Judges 
of this Court consisting of Chandrachud, 
J. (as he then was), Krishna Iyer, J., 
and Gupta, J., considered the question 
whether Section 25F of the Industrial 
Disputes Act was attracted to a case 
where the order of appointment carried 
an automatic cessation of service, the 
period of employment working itself out 
by efflux of time and not by an act of 
employer. Krishna Iyer, J. who spoke 
for the Court observed : 


* *Termination......... for any reason 
whatsoever’ are the key words. What- 
ever the reason, every termination spelis 
retrenchment. So the sole question is — 
has the employee’s service been termin- 
ated? Verbal apparel apart, the sub- 
stance is decisive. A termination takes 
place where a term expires either by 
the active step of the master or the run- 
ning out of the stipulated term. To pro- 
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tect the weak against the strong this 
policy of comprehensive definition «has 
been effectuated. Termination embraces 
not merely the act of termination by 
the employer, but the fact of termina- 
tion howsoever producéd....,..... True, the 
section speaks of retrenchment by the 
employer and -it is urged that some act 
of volition by the employer to bring 
about the termination is essential to at- 
tract Section 25F and automatic extin- 
guishment of service by effluxion of time 
cannot be sufficient........ Words of multi- 
ple import have to be winnowed judi- 


‘cially to suit the social philosophy of 


the statute. So screened we hold ‘that 
the transitive and intransitive senses are 
covered in the current context, More- 
over, an employer terminates employ- 
ment not merely by passing an order as 
the service runs. He can do so by writ- 
ing a composite order, one giving em- 
ployment and the other ending or limi- 
ting it. A separate, subsequent deter~ 
mination is not the sole magnetic pull 
of the provision, A pre-emptive provi- 
sion: to terminate is struck by the same 
vice as the post-appointment termina- 
tion. Dexterity of diction cannot defeat 
the articulated conscience of the provi- 
sion”, 


12.` In Hindustan Steel Ltd. v, Tha 
Presiding Officer, Labour Court, Orissa, 
(1977) 1 SCR 586: (AIR 1977 SC 31), tha 
question again arose whether termina- 
tion of service by efflux of time was tera 
mination of service within the definition 
of retrenchment in Section 2 (00) of tha 
Industrial Disputes Act. Both the earlier 
decisions of the Court in Hariprasad 
Shivshankar Shukla v. A. D. Divikar 
(AIR 1957 SC 121) and State Bank of 
India v. S. Sundara Money, (AIR 1976 
SC 1111), were considered. There was 
also a request that N. Sundara Money’s 
case conflicted with the decision in 
Hariprasad Shivshankar Shukla v, A.D, 
Divikar and therefore required reconsi- 
deration, Bench of three Judges of this 
Court consisting of Chandrachud. J. (as 
he then was), Goswami, J, and Gupta, J. 
held that there was nothing in Hari- 
prasad Shivshankar Shukla v. A. D. 
Divikar which was inconsistent with the 
decision in N. Sundara Money’s case, 
They held that the ‘decision in Hari- 
prasad Shivshankar’s case was that the 
words ‘for any reason whatsoever’ used 
in the definition of retrenchment would 
not include a bona fide closure of the 
whole business because it would be 
against the entire scheme of the Act, 
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The learned judges. then observed that, 
on the facts before them to give full 
effect to the words “for any reason 
whatsoever” would be consistent with 
the scope and purpose of Section 25 of 
the Industrial Disputes Ac: and not cor- 
trary to the scheme of the Act. In Delhi 
Cloth & General Mills Ltd. v. Shambhu 
Nath Mukherjee (1978) 1 SCR 591: (AIR 
1978 SC 8, Goswami, Shinghal and Jas- 
want Singh, JJ., held that striking off 
the name of a workman from the ro:ls 
by the management was termination of 
the service which was retrenchment 
within the meaning of Sec, 2 (00) of the 
Industrial Disputes Act. 


13. Dr. Anand Prakash, cited befcre 
. us the decision of a Full Bench of the 
Kerala High Court in L. Robert D'Sowa 
v. Executive Engineer, Southern Rail- 
way (1979) 1 Lab LJ 211: (1979 Lab IC 
1399), and some other cases decided by 
other High Court purporting to follow 
' the decision of this Court in Hariprasad 
Shivshankar Shukla v. A. D. Divikas«’s 
case (AIR 1957 SC 121). Shukla’s case, 
we have explained. The ratio of Shukia’s 
case, in fact, has already been explained 
in Hindustan Steel Ltd. v. The Presiding 
Officer, Labour Court, Orissa (AIR 1€77 
SC 31). The decisions in Hindustan Steel 
Ltd. v. The Presiding Officer, Labcur 
Court, Orissa, and State Bank of India 
.v, N. Sundara Money (AIR 1976 SC 
1111) have, in our view, properly ex- 
plained Shukla’s case and have laid 
down the correct law. The decision of 
the Kerala High Court in L. Robart 
D’Souza v. Executive Engineer, Southern 
Railway, and the other cecisions of the 
other High Courts to similar effect v:z., 
The Managing Director, Mational Garege 
v. J. Gonsalve, (1962) 1 Lab LJ 56: (AIR 
1962 Bom 152) (FB), Goodlass Naro_ac 
Paints v. Chief Commissioner, Dethi 
(1967) 1 Lab LJ 545 (Punj) and Raja- 
sthan State Electricity Board v, Labcur 
Court (1966) 1 Lab LJ €81: (AIR 1966 
Raj 56), are, therefore, overruled. ‘Ve 
hold, as a result of our discussion, that 
the discharge of the workman on {fhe 
ground she did not pass the test which 


would have enabled her to be confirmed 
was ‘retrenchment’ within the meaning 
of. Section 2 (00) and,. therefore, the re- 
quirements of Sec. 25F had to be com- 
plied with, The order of ‘the Presiding 
Officer, , Central Government Industrial 


Tribunal-cum-Labour Court, New Delhi, 
is set aside and the appellant is directed 
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to -be reinstated with full back wages, 
The appellant is entitled to her costs. - 
Orders Aecem 


AIR 1986 SUPREME COURT 1223 
(From: Patna) 


S. MURTAZA FAZAL ALI, 3 
P. S. KAILASAM AND 


A. D. KOSHAL, JJ. 


Civil Appeal No. 2159 of 1969, Dj- 
8-2-1980, 
Bhaiya Shankar Pratap Deo, Appel- 


lant v. Tapeshwari Singh and others, Re- 
spondents. 


Bihar Land Reforms Act (30 of 1950), 
S. 6 — Khorposh grant lands — Lands 
of appellants attached under S. 146 (1}, 
Cr. P. C., on crucial date (i.e, 6-11-1954) 
— Lands ultimately released in favour 
of defendants — Held that the attach- 
ment would in law be deemed to have 
been on behalf of the defendants in 
whose favour the lands were released — 
It was clear that on 6-11-1951 the pro- 
perty, being custodia legis, the appel- 
lants were not in actual or constructive 
possession of the lands and their title 
stood extinguished under S. 6. (Para 2) 

-FAZAL ALI, J.:— This appeal by 
certificate is directed against the judg- 
ment of the Patna High Court uphold- 
ing the decree of the Trial Court and 
dismissing the plaintiffs suit, 


2. The detailed history of the case 
has been given in the judgment of the 
High Court and it is not necessary to 
repeat the same in view of the only 
point of law that has been argued be-, 
fore us. Mr. U. R. Lalit, counsel for thel 
appellant submitted that in view of the 
Bihar Land Reforms Act of 1950, as the 
appellant was in khas possession of the 
land in question on the crucial date did 


-not vest in the Government. A perusal 


of Section 6 of the Act clearly shows 
that if the appellants were not in khas 
possession of the land on the crucial 
date i.e, 6-11-1951, then their title to. 
the property would stand extinguished. 
The High Court has clearly pointed out 
that on.this crucial date, the. lands re- 
mained attached by a Magistrate’ under. 


‘Section 146 (1) of Cr. P. C. and no steps 


were taken by the appellant to get the 
land released, Ultimately, however the 
lands were released in favour of the’ de- 
fendants and the income collected. by 
the receiver were also allowed’ to. 


EX/FX/B5/80/VBB 


1224S... 2 .. 


taken by the defendants. It is therefore 
clear that even if the receiver was. in 
possession of the lands in question while 
the attachment under Cr. P, C, was in 
force, the attachment would in law be 
deemed to have been on behalf of the 
defendant in whose favour the lands 
were released. Thus it is clear that on 
6-11-1951 the property being custodia 
legis the appellant was not in actual or 
constructive possession of the land, hence 
his title stood extinguished. Secondly, 
even if we assume that Khorposh grant 
land did not fall within the ambit of 
Section 6 of Bihar Land Reforms Act of 
1950, there was an Amendment under 
which these lands also stood vested in 
the State unless the zamindar was in 
possession of the land on 26-1-1955. Here 
also the evidence and the findings of 
fact recorded by the courts below and 
upheld by the High Court are that the 
defendants were in possession of that 
land on 26-I-1955. Thus the title of the 
appellant stood extinguished and the 
High Court was therefore right in affirm- 
ing the decree of dismissal of the suit 
y the trial Court. We do not find any 
merit in this appeal, It is accordingly 
dismissed but in the circumstances there 
would be no order as to costs in this 
Court, 

Appeal dismissed, 





AIR 1980 SUPREME COURT 1224 


(From: Bombay) 
S. MURTAZA FAZAL ALI 
AND A. D. KOSHAL, JJ, 
Criminal Appeals Nos, 114 and 115 of 
1974, D/- 5-2-1980, 


The State of Maharashtra, Appellant 
v. P. K. Pathak, Respondent, 
The State of Maharashtra, Appellant 


v. Madhukar Keshav Waity, Respondent, 

(A) Criminal P. C. (1974), Sec. 100 — 
Recovery of smuggled goods by customs 
authorities from toney at the seashore 
` and bushes 
independent witness from the locality 
to witness the search — Not material. 
Judgment of Bombay High Court, D/- 
16-2-1973, Reversed, 


It is common knowledge that when, 
recovery of smuggled. 


dealing with the 
goods, the Customs authorities have to 
maintain top secrecy lest the recovery 
should prove abortive by reason of any 
E cA e r ey 
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`~. State of Maharashtra: v, P; K. Pathak 


on an island — Absence of 
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leakage. Furthermore, smuggled goods 
are often kept in lonely places which 
may or may not have habitation, 
(Para 8} 
Where the smuggled articles were re- 
covered by the customs authorities from 
a toney at the seashore and also from 
the bushes on an island where they 
were hidden, which had to be reached 
through a mechanised vessel, the jour- 
ney taking an hour and a half, : 
Held that in the circumstances if 
would neither be practical nor reasona= 
ble to expect any person of the locality 
to witness the search. The fact that a` 
witness was approached by the police 
and the Customs authorities and ac- 
companied them to witness the search, 
made at the instance of the accused 


persons, by itself would not show that 


he was in any way interested or un- 
reliable. (Para 8} 


The fact that some of the search 
witnesses were Customs officers their 
evidence could not be rejected outright 
because they were doubtless competent 
officers to prove the search and the 
recoveries. Judgment of Bombay High 
Court D/- 16-2-1973, Reversed, 

(Para 9) 


(B) Evidence Act (1872), Sections 24, 
30 — Recovery of smuggled goods ~ 
Retracted confessions made before Cus- 
toms . officers by accused persons — 
Corroborated in material particulars 
by other independent evidence — Ad- 
missible in evidence. (Para 10) 


FAZAL ALL J.:— These two appeals 
by special leave are directed against a 
judgment dated February 16, 1973, of 
the Bombay High Court by which the 
two respondents, who were Accused 
No. 1 and Accused No. 5 before the 
Trial Court, were acquitted of the char- 
ges framed against them. As both the 
appeals arise out of the same case, we 
propose to dispose them of by one com- 
mon judgement, 


2. The two respondents and others 
were tried by the Chief Presidency 
Magistrate under various sections of the 
Customs Act as also Section 5 of Im- 
ports and Exports (Control) Act, 1947, 
read with Section 120B, of the Indian 
Penal Code. The learned Magistrate.. 
convicted the respondents under Sec- 
tion 135.(a) and (b) of the Customs -Act 
read with Section 120B, I. P, C. and. 
also under Section 5 of the Imports. 
and Exports (Control) Act, 1947, and. 
sentenced respondent No, 1 (A-1), P. K. 


ekam’ pos 


. 1980. - 


Pathak to. rigorous imprisonment. jor . 


three years under. Section 135 (a) and 
(b) of the Customs Act. and for cne 
year under Section 120B, I. P. C. and 
Section 5 of the Imports and Expo-ts 
(Control) Act. He further directed that 
the sentences would run concurrently. 
Respondent No, 2 (A-5). Shri Madku- 
kar Keshav Waity, was also convicted of 
the aforesaid offences but sentenced oaly 
to rigorous imprisonment for one year. 

3.We have heard the learned counsel 
for the State but unfortunately no me 
appeared on behalf of- the responderts, 
despite repeated calls, although. they 
were represented by a counsel in this 
Court. 

4. The material facts constituting -he 
prosecution case have been detailed in 
the judgment of the earned Magis- 
trate and also of the High Court, Afer 
convicition, the. respondents filed an 
appeal before the High Court whch 
came to the conclusion that the pzo- 
secution case was not proved and ac- 
cordingly acquitted both the respen- 
dents. Hence this appeal. 

5. Put . briefly, the case 
out of an incident which led to 
the recovery from toth the ac- 
cused, of a huge quantity of 
smuggled goods worth Rs, 15 lakhs 
which consisted partly of impor-ed 
watches valued at Rs, 12.50 lakhs znd 
partly of diacém antwerpen packed in 
40 small cartons (each containing 20 
sticks) worth about Rs. 2.50 lakhs. 

6. The central evidence in the case 
consisted of the confessions made by -he 
respondents before the Customs autho- 
rities, particularly PW 4, corroboraced 
as it was by the recovery of the smug- 
gled articles at the instance of the re- 
spondents witnessed by P. Ws. 1, 2 4 
and ‘9. P. W, 9, was an independent 
witness whereas P. W. | was a police 
officer and P. Ws, 2 andi 4 were cas- 
toms officials. As the confessions ware 
retracted, the learned Trial Court, as a 
rule of prudence, -decided to act on 
them only if they were corroborated in 
material particulars by some other evi- 
dence. The learned Magistrate - found 
that the search witnesses, P, Ws, 1, 2, 
4 and 9, fully corroborated the state- 
ments made by the respondents in their 
confessions. Apart from the recovery 
of the smuggled articles at the instamce 
of the respondents, the circumstan-zes 
under which respondent No, 1 (A-1) 
was arrested, at the instance of A-5, 
from a bus stand which were proved 


ardse 
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by P. W. 9, was also relied upon by 


_the learned Magistrate in holding that 


the case against the respondents stood 
proved. 

7. The High Court disagreed with 
the view of the learned Magistrate and 
found that as: no independent witness 
or witnesses from the locality were 
taken by the Customs authorities to 
witness the search, no reliance could 
be placed on the searches or recovery 
of the smuggled articles and that thus 
since the confessions were not corro- 
borated, the conviction of the respon- 
dents was bad, The High Court also 
rejected the evidence of P. W, 9 an 
independent search witness, on the 
ground — (1) that he was not a wit- 
ness of the locality, and (2) that he 
gave his.assent to accompany the police 
and Customs Officers to witness the 
various recoveries , wherever he was 
taken by the police, 

8. We have gone through the evi- 
dence of P. Ws. 1, 2, 4 and 9 who are 
the witnesses to the search and we find 
ourselves unable to agree with the High 
Court that there were any good rea- 
sons to disbelieve their evidence, On 
the other hand the fact that P., Ws. 2 
and 4 were Customs officials would be 
no ground to distrust their evidence 
unless there was any serious infirmity 
in the intrinsic merits of their testimony, 
The High Court made no attempt at 
all to consider the intrinsic merit of 
any of their deposition, an exercise 
which was called for particularly when 
the learned. Magistrate had relied on 
the same and a number of other circum- 
stances to hold that the recoveries had 
been proved. We have gone through 
the evidence of P. W. 9 and we are 
unable to find any serious infirmity 
therein. It appears to be consistent 
and straightforward. The High Court 
laid stress on the fact that no. witness 
from the locality was taken to witness 
the search, It is common, knowledge 
that when dealing with the recovery 
of smuggled goods, the Customs au- 
thorities have to. maintain top secrecy 
lest the recovery should prove abortive 
by reason of any leakage. Further- 
more, smuggled goods are often kept 
in lonely places which may or may not 
have habitation. In the instant case, 
we find that while: responderit No.. 2 
(A-5) got the ‘articles recovered from 
a toney at the seashore, respondent 
No. 1 (A-+1)- got the articles recovered 
from an island which had .to be. 
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reached through a mechanised vessel, 
the journey..taking an hour and a half. 
The articles were found concealed in 
the bushes growing on the island, In 
these circumstances, it would neither 
be practical nor reasonable to expect 
any person of the locality to witness 
the search. The fact that P. W. 9 was 
approached by the police and the Cus- 
toms authorities and accompanied them 
to witness the search, made at the in- 
stance of the respondents, by itself 
would not show that he was in any 
way interested or unreliable. Further- 
more, the evidence of P. W, 9 is. cor= 
roborated as regard the search list, 
Ext, A, by Kulkarni who was a police 
officer of the rank of Sub Inspector. 
The search list, Ext. A, shows that re- 
spondent No, 2 (A-5) took the witnesses 
to the seashore near the edge of sea 
water and recovered a yellow coloured 
suitcase from a toney and that from 
inside the suitcase a number of wrist 
watches of foreign make valued at 
Rs. 1.50 lakhs and diacem valued at 
Rs. .50,000/ were recovered. Thus, the 
total value of the goods recovered at 
the instance of respondent No. 2 was 
Rs.. 2 lakhs. The goods recovered were 
handed over by P. W. 1. Kulkarni, to 
the Customs Officers (P. W. 2 and 
others) under Panchama, Ext. B. Simi- 
larly, Ext. C which is the récovery 
made at the instance of respondent 
No, 1 (A-1) from a rocky island called 
Vasi Uttan is witnessed by P., W., 9 
and P. Ws, 2 and 4, the Customs Offi- 
cers. The articles recovered under 
Ext. C were also wrist watches and 
diacem which were taken out from 22 
plastic bags at the instance of the first 
respondent. The total value of these 
articles was Rs, 13 lakhs, comprised of 
wrist watches worth Rs. 
and diacem worth Rs, 2.50 lakhs. These 
articles were handed over to the Cus- 
toms Officers under Ext. C-1. Thus, it 
would appear that the total value of 
the smuggled goods recovered was in 
the range of Rs, 15 lakhs. 


9. Merely. because P. Ws. 2 and 4 


were Customs Officers their evidence. 


could not be rejected outright because 
they were doubtless competent officers 
to prove the search and the recoveries. 
Thus, we. are unable to agree with the 
view of the High Court that in the in- 
stant case, the confessions of the re- 
spondents'.were not corroborated : by 
the recoveries as.proved by the search 
lists and the witnesses to the same, 


Som Nath v. State of Haryana 


10.50 lakhs . 
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10. Having considered the evidence 
of P. Ws. 1, 2, 4. and 9, we are satis- 
fied that the confessional statements 
made by the respondents before the 
Customs Officers (which are undoubt- 
edly admissible in evidence) were fully 
corroborated by the witnesses mentioned 
above. 


ii. On an overall consideration of 
the evidence, therefore, we are satis- 
fied that the judgment of the High 
Court acquitting the respondents is 
vitiated by a clear error of law. The 
appeals are accordingly allowed and 
the judgment of the High Court is set 
aside and that of the Chief Presidency 


Magistrate convicting and sentencing 
the respondents, as indicated above is 
restored, 


Appeals allowed, 





AFR 1880 SUPREME COURT 1226 


(From: Punjab & Haryana)* 
V. R. KRISHNA IYER AND 
'E. S. VENKATARAMIAH, JJ. 


Special Leave Petn. (Cri.) No. 3478 of 
1979, D/- 31-3-1980. 


Som Nath, Petitioner v. State of Har- 
yana, Respondent. 


(A) Constitution of India, Art. 136 — 
Special leave petition — Interference by 
Supreme Court — Concurrent findings of 
fact cannot he disturbed save on enor- 
mity of improbability which is not found 
in the instant case — Hence petition dis- 
missed. (Para 1) 


(B) Evidence Act (1872), Sec, 32 — Dy- 
ing declaration — When can be discredit- 
ed. 

In the instant case the three dying 
declarations corroborated by other cir- 
cumstances are sufficient to bring home 
the offence. They are the groaning 
utterances of a dying woman in the grip 
of. dreadful agony which cannot be judg- 
ed by the standards of fullness of parti- 
culars which witnesses may give in other 
situations. To discredit such dying 
declarations for shortfalls here or there 
or even in many places is unrealistic, un- 
natural. and unconscionable if basically 
there is credibility. (Para 1) 


*Criminal’ Appeal No. 427 of 1979 


D/- 10-8-1979. . 
DX/FX/B955/80/LGC 


1980 


- Mr.. N. C. Talukdar, . Sr; - Advocate 
(M/s. J. P. Malhotra and J. D; Jain, Advo- 
cates with him), “for Petitioner. - pane 
KRISHNA IVER, J. :— Wife. burning — 
that atrocioús species of murder horren- 


dously escalating ` in some parts of tais - 


country — is the shocking crime ‘prov=d, 
according to two courts, by the prosectl~ 
tion in this case. Concurrent findings ‘of 
fact cannot be disturbed save on enər- 
mity of improbability which we are wn- 
able to see in the present case. The three 
dying declarations corroborated by other 
circumstances are sufficient in our view 
to bring home the offence. Counsel Aas 
sought to discredit these declarations rele- 
vant under Section 32 of the Evideace 
Act forgetting that they are the groanng 
utterances of a dying woman in the grip 
of dreadful agony which cannot be juig- 
ed by the standards of fullness of parti- 
culars which witnesses may give in otner 
situations. To discredit such dying 
declaraitons for shortfalls here or th=re 
or even in many places is unrealistic, an- 
matural and unconscionable if basicelly 
there is credibility. The terrible in this 
case has taken place in the house and in 
the presence of the husband who nas 
been convicted. We hardly see any reason 
for interfering with this conviction, and 
would have been shocked ourselves if 
any other course had been adopted eitner 
‘by the‘trial court or by the High Coart. 
Gender justice has a high place in Indian 
criminal ‘jurisprudence. Dismissed, 
‘Petition dismissed, 


AIR 1980 SUPREME COURT 1227 
(From: 1978 Tax, L. R. 2104 (Ker). 
P. N. BHAGWATI, V. D. TULZAPUR- 

KAR AND. R. S5. PATHAK, JJ. 

Civil Appeal No. 2398 of 1978, 
9-5-1980. 

The Dy. Commr., Sales Tax (Lew), 
Board of Revenue (Taxes), Ernakulam, 
‘Appellant v. M/s. Pio Food Packers, 
Respondent, l : 

Kerala General Sales Tax Act (15 of 
1963), S. 5-A (1) (a) — Consumption of 
commodity in process of manufactur2 — 
Determination — Tests — Processing of 
pineapple fruit into its slices for sæll- 
ing in sealed cans does not invelve 
such consumption, 

Section 5-A (1) (a) envisages the œn- 
sumption of a commodity in the manu- 


FX/FX/C699/80/SNV 


D/- 
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facture- of another ~ commodity, « The 
goods purchdsed ‘should be": consumed, 
the consumption should -be in the pro- 
cess ofmanufacture,’ and the result 
must. be--the manufacture of other 
goods, There are several criteria for 
determining whether a commodity is 
consumed. in the. manufacture. of an- 
other, The generally prevalent test, is 
whether the article produced is regard- 
ed.in. the. trade, by those who deal in 
it, as distinct in identity from the 
commodity: involved in its manufacture, 
Commonly, manufacture is the end re- 
sult of one or more processes through 
which the original commodity is made 
to'-pass. The nature and extent of pro- 
cessing may vary from one case to an- 
other, and indeed there may be several 
stages of processing and perhaps a dif- 
ferent kind of processing at each stage. 
With each process suffered; the origi- 
nal - commodity experiences a change, 
But it is only when the change, or a 
series of changes, take the commodity 
to the point where commercially it can 
no longer be regarded as the original 
commodity put instead is recognised as 
a new and distinct article that a manu- 
facture can be said to take place. 
Where there is no essential difference 
in identity between the original com- 
modity and the processed article it is 
not possible to say that one commodity 
has been consumed in the manufacture 
of another, Although it has undergone 
a degree of processing, it must be re- 
garded as still retaining its original 
identity, (Case law discussed). (Para 5) 

When pineapple fruit is processed in- 
to pineapple slices for the purpose of 
being sold in sealed cans there is no 
consumption of the original’ pineapple 
fruit for the purpose of manufacture, 
The case does not fall within Sec. 5-A 
(1) (a). Although a degree of process- 
ing is involved in preparing pineapple 
slices from the original fruit, the com- 
modity continues to possess its original 
identity, notwithstanding the removal 
of inedible portions, the- slicing and 
thereafter canning it on adding sugar 
to preserve it; (1955) 100 L Ed 917, 
Rel. on. (Paras 7, 12, 14) 
Cases Referred : Chronological Paras 
AIR 1974 SC 1362: (1973) 32 STC 623: 


` 1974 Tax LR 502 6 
(1968) 21 STC 17 (SC) -6 
AIR 1966 SC 1000: 17 STC 316 6 


‘AIR 1964 SC 1729: (1964) 15 STC 719 6 


AIR 1961 SC 213: (1960) 11 STC 698 6 
AIR 1961 SC 412: (1960) 11 STC 827 6 
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1955) 100 L Ed. 917: 351 US 49, East 
Texas: Motor Freight Lines v. Frozen 
Food Express 8 

(1907) 52 L Ed 336:207 US 556, An- 
heuser-Busch -Brewing Association v, 
United States, - 10 


Mr. M. M. Abdul Khader, Sr. 
cate (Mr. V. J. Francis and Mr. 
Firoz, Advocates with him), for 
lant; Mr. S. T, Desai and Mr. 
Francis, Sr, Advocates (Mrs. S. Gopala- 
. krishnan, Advocate with Them; for 
Respondent, 


PATHAK, J.:— This appeal by spe- 
cial leave is directed against the judg- 
ment of the Kerala High Court hold- 
ing that the turnover of pineapple fruit 
purchased for preparing pineapple slices 
for sale in sealed cans is not covered 
by Section 5-A (1) (a) of the Kerala 
General Sales Tax Act, 1963.. 


2. The respondent, Messrs, Pio Food 
Packers (‘the assessee”), carries on the 
business of manufacturing and selling 
canned fruit besides other products. In 
its return for the year 1973-74 under 
the Kerala General Sales Tax Act, 1963 
the assessee claimed that a turnover of 
Rs. 3,84,138-89 representing the pur- 
chase of pineapple fruit was not cover~ 
ed by Section 5-A (1) (a) of the Act. 
It was asserted that the pineapple was 
converted into pineapple slices, pine- 
apple jam, pineapple squash and pine- 
apple juice, Section 5-A (1) (a) of the 
Act provides: 


"5-A. Levy of purchase tax— 

(1) Every dealer who, in the course 
of his business, purchases from a re- 
gistered dealer or from any other per- 
son any goods the sale or purchase of 
which is liable to tax under this Act, 
in circumstances in which no tax is 
payable under Section 5, and either — 
_ (a) consumes such goods in the 
manufacture of other goods for sale or 
otherwise; or ... 

shall, whatever be the quantum of the 
turnover relating to such purchase for 
a year, pay tax on the taxable turn- 
over relating to such purchase for the 
year at the rates mentioned in Sec, 5.” 

.3. The assessee maintained that by 
the conversion of pineapple fruit into 
its products no new commodity was 
created and it was erroneous to say 
_that there was a consumption of pine- 
apple fruit “in the manufacture of” 
those goods. The Sales Tax Officer did 
Rot accept the contention and complet-. 
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ed the assessment on the finding that 
a. manufacturing process was involved 
and that, therefore, the case fell with- 
in Section 5-A (1) (a). In revision be- 
fore the Sales Tax Appellate Tribunal, 
the assessee conceded that pineapple 
jam and pineapple squash would be 
covered by Section 5-A (1) (a), and in 
regard to pineapple juice the Tribunal 
found that Section 5-1 (a) was attracted, 
The only question which remained was 
whether the preparation of pineapple 
slices fell within’ Section 5-A (1) (a). 
On that question two members of the 
Tribunal found in favour of the asses- 
see, and the third member found in fa~ 
vour of the Revenue, The Revenue then 
applied in revision to the High Court 
and the High Court has, by its judg- 
ment dated 24th January, 1978, main- 
tained the order of the Tribunal, 

4, It appears that the pineapple pur- 
chased by the assessee is washed and 
then the inedible portion, the end 
crown, skin and inner core are remov~ 
ed, thereafter the fruit is sliced and 
the slices are filled in cans, sugar is 
added as a preservative, the cans ara 
sealed under temperature and then put 
in boiling water for sterilisation, Is the 
pineapple fruit consumed in the manu- 
facture of pineapple slices? 


5. Section 5-A (1) (a) of the Kerala 
General Sales Tax Act envisages the}. 
consumption of a commodity in thef 
manufacture of another commodity, The 
goods purchased should. be consumed, 


_ the consumption should be in the pro- 


cess of manufacture, and the result 
must be the manufacture of other 
goods. There are several criteria for 
determining whether a commodity is 
consumed in the manufacture of an- 
other. The generally prevalent test is 
whether the article produced is regard- 
ed in the trade, by those who deal in 
it, as distinct in identity from the com- 
modity involved: in its manufacture. 
Commonly. manufacture is the end re- 
sult of one or more processes through 
which the original commodity is made 
to pass, The nature and extent of pro- 
cessing may vary from one case to an- 
other, and indeed there may be several 
stages of processing and perhaps a dif- 
ferent kind of processing at each stage. 
With each process suffered, the original 
commodity experiences a. change, But 
it is only when the change, or .a series 
of changes, take the commodity. to the 
point where commercially it ean nol. 
longer be regarded as the. original com- 
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modity but: instead is recognised as a 
new and. distinct article that a manu- 
facture can be said to take pace 
Where there is no essential differsnce 
in identity between the original com- 
modity and the processed article K is 
not possible to say that ome commcdity 
has been consumed in the manufacture 
of another. Although it has undergone 
a degree of processing, it must be re- 
garded as still retaining its original 
identity. : 


6. A large number of cases has seen 
placed before us by the parties, ani in 
each of them the same principle has 
been applied: Does the processing of 
the original commodity bring into ex- 
istence a commercially different and 
distinct article? Some of the eases 
where it was held by this Court that 
a different. commercial article had come 
into existence include Anwarkhan Meh- 
The State of Bombay 


_ (1960) 11 STC 698: (AIR 1961 SC 213) 


` koor & Co. v. 


(where raw tobacco was manufactured 
into bidi patti), A. Hajee Abdul Shu- 
The State of Madras 


. (1964) 15 STC 719: (AIR 1964 SC 1729) 
. (raw hides and skins constituted a dif- 


and Ganesh Trading Co., 
‘State of Haryana (1973) 32 STC 623: 


` ts 


- 17 (SC) 
. pigs, 


- The dealer: and the consumer’ regard . - 


_ferent commodity from dressed ides 


and skins with different physical pro- 
perties. The State of Madras v. Swa- 
stik Tobacco Factory (1966) 17 STC 


- 316; (AIR 1966 SC 1000) (raw tobacco 


manufactured into tobacco) 


Karnai v. 


chewing 


(AIR 1974 SC 1362), (paddy dehusked 
into rice). On the other side, cases 


_ where this Court has held that altrough 


the original commodity has undergone 
a degree of processing it has not lost 
original identity include Tanga- 
bhadra Industries Lid, Kurnoo v. 


> Commercial Tax Officer, Kurnool (1960) 
11 STC 827: (AIR 196: SC 412) (where 


hydrogenated groundnut oil was re- 


_ Sarded as groundnut oil) and Commis- 


sioner of Sales Tax, U. P.. Luckncw v. 
Harbilas Rai and Sons (1968) 21 STC 
(where bristles plucked from 
boiled, washed with soap and 
other chemicals and scrted out in bun- 


` dles according to their size and colour 
“were regarded as remaining the same 
; commercial commodity, pigs bristl2s). 


7. In the present’ case, there +s no 


“essential difference. between pineapple 


fruit and the canned ‘pineapple slices. 


_ both as ‘pineapple. The only difference 


i 


_is that the sliced pineapple is a pre- 


Dy, Commr., Sales. Tax, Ernakulam v, Pio Food Packers 
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sentation of fruit in a more convenient 
form and by. reason of being canned it 
is capable of storage without spoiling. 
The additional sweetness in the canned 
pineapple arises from the sugar added 


as a preservative, On a total impres- 


sion, it seems to us, the pineapple 
slices must be held to possess the same 
identity as the original pineapple fruit, 

8. While on the point, we may refer 
to East Texas Motor Freight Lines v. 
Frozen -Food Express, (1955) 100 L Ed 
917, where the U. S. Supreme Court 
held that dressed and frozen chicken. 
was not a commercially distinct article 
from the original chicken. It was point-. 
ed out: .°. 

“Killing, dressed and freezing a chic- 
ken is certainly a change in the com- 
modity, But it is no more drastic a 
change ‘than the change which takes 
place in milk from -pasteurizing, homo- 
genizing, adding vitamin concentrates, 
standardising and. bottling.” 

9. It was also observed: 

tne there is hardly less difference 
between cotton in the field and cotton 
at the gin or in the bale or between 
cottonseed: in the. field and cotton seed 
at the gin, than between a chicken in 
the pen and one. that is dressed, The 
ginned and baled cotton and the cot- 
ton-seed, as well as the dressed chic- 
ken, have gone through a processing 
stage, But neither has been “manufac~- 
tured” in the normal sense of the 
word,” . 

10. Referring to Anheuser-Busch 
Brewing Association v. United States 
(1907) 52 L Ed 336 at p. 338 the Court 
said: 

“Manufacture implies a change, but 
every change is not, manufacture, and 
yet every change in an article is the 


result of treatment, labour and mani- 


pulation, But something more is neces- 
There’ must be transformation; a new 
and different article must emerge, 
“having a distinctive name, character 
or _use”’,” 3 


11. And further: : 

“At some point processing and manu- 
facturing will merge, But- where the 
commodity retains a continuing sub- 
stantial identity through the process- 
ing stage we cannot say that it has 
been “manufactured”.” 


12. The comment applies-fully in the 
case before us, Although a degree of 
Processing is involved in preparing}. 
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pineapple slices from the original fruit, 
the commodity continues to possess its 
original identity, notwithstanding ` the 
removal of inedible -portions, the slic- 
ing and -thereafter canning it on add- 
ing sugar to preserve it. It is contend- 
ed for thé Revenue that pineapple 
{slices have a higher price in the mar- 
ket than the original fruit and that. im- 
plies that the slices constitute a. differ- 
ent commercial commodity. The higher 
price, it seems to us, is occasioned only 
because of the labour put into mak na 
the fruit moře readily consumable 
_ [because of the can.employed to con- 
ltain it. It is not as if. the higher price 
is claimed because it is commercially 
a different. commodity, It is said that 
pineapple slices appeal to a different 
sector of the trade and that when: a 
customer asks for a can of pineapple 
slices he has in mind-something very 
different from fresh pineapple - fruit, 
Here again, the distinction in the. mind 
of the consumer arises not from any 
difference in the .essential identity of 
the two, but is derived from. the mere 
form. in which the fruit is desired, 


13. Learned counsel for the Reve- 
nue contends that even if no manufac- 
turing process is involved, the case still 
falls within Section 5-A (1) (a) of the 
Kerala General Sales Tax Act, because 
the statutory provision speaks not only 
of goods consumed in the manufacture of 
other goods for sale but also goods con- 
sumed otherwise. There is a fallacy -in 
the submission. The clause, truly read, 
speaks of goods consumed in: the manu- 
facture of other goods. for sale or 
goods consumed in the manufacture of 
other goods for purposes other than 
sale. 


_ 14. In the result, we hold that when 
pineapple fruit is processed into pine- 
apple slices for the purpose of being 
sold in sealed cans there is no con- 
sumption of the original pineapple fruit 
for the purpose of manufacture. The 
case does not fall within Section 5-A 
(1) (a) of the Kerala General Sales Tax 
Act. The High Court is right in the 
view taken by it. 


15. The appeal fails and is dismissed 
with costs, 
‘Appeal dismissed, 


Charles K. Skaria.‘v, C. Mathew - 


A.L R., 


AIR 1980 SUPREME COURT 1230 
(From: 1980 Ker LT 144) 
V. R. KRISHNA IYER AND 
; R. S. PATHAK, JJ. l 
Civil Appeals Nos. l to 643 and 644 
of 1980, D/- 19-3-1980 
Charles K. Skaria and others, Appel- 
lants v, Dr. C. Mathew and others, Re~ © 
epondents. 


State of Kerala and another, Appel- 
lants v. Dr, K. U. Gopalakrishnan and 
others, Respondents, 


(A) Constitution of India, ‘Arts. 14 & 
15 — Admission to post graduate course 
in Medicine — R®servation only of 2% 
of seats for candidates from univer- 
sities outside the State — It is ultra 
vires Arts. 14 and 15. 


The scheme of reservation of a paltry 
2% of the total seats in the post gra- 
duate course in Medicine for candidates 
in the whole country outside the two 
universities of the State is not suffici- 
ent fulfilment of Articles 14 and 15. 
Fundamental rights of candidates do 
not depend on the grace of govem- 
ments and Indians are not aliens in 
their own motherland when asking for 
seats on the score of equal opportunity. 
1980 Ker LT 144, Affirmed, (Paras 15, 18) 


(B) Kerala State Prospectus for Post 


Graduate Course in. Opthalmology, 
cls, 4 and 13 (k) — Form of application 
for Admission, cl, 13 — Admission to 


post-graduate course in Ophthalmology 
— Selection of post-graduate diploma- 
holders according to Government direc- 
tive, by giving benefit of 10. marks on 


- receipt of communication from university 


after last date for application as to their 
having obtained diploma before last date 
of application — Valid — Requirement of 
attaching diploma with application is 
directory. 1980 Ker LT 144, Reversed, 
(Interpretation of Statutes). 


Where the post. graduate diploma- 
holders were considered and selected 
for admission to the post graduate 
degree course in Ophthalmology by 
giving them benefit of 10 marks as per 
para 4 of prospectus on receipt of in- 
formation from the university after the 
last date for application but before date 
of selection, as to their having obtained 
the diploma ‘before the last date of ap- 
plication, in accordance. with the gov- 
ernment directive, - the selection could 


EX/EX/B696/80/SNV 
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not be said to be .vitiated merely. 2€- 
cause the. diplomas were not- attached 
with the applications. but they were 
produced before the actual select-on. 
1980 Ker LT 144, Reversed. 


‘A method of convenience as contam- 
ed in prospectus for proving possession 
of a qualification is merely directory. 
Moreover, the prospectus itself permits 
government to modify the method. In 
this view, there was nothing object-on- 
able with the government directive to 
the selection committee nor in the œm- 
munication to the selection comm&tee 
by the University, mor even in their 
taking into consideration and giving 
credit for diplomas although the authen- 
tic copies of the diplomas were not at- 
tached to the application for admission. 
There is nothing unreasonable nor arbi- 
trary in adding 10 marks for holders 
of a diploma, But to earn this extra 
10 marks, the diploma must be ob- 
tained at least on or before the last 
date for application, not later. Proot of 
having obtained a diploma is different 
from the factum of having got it, Has 
the candidate, in fact, securec a 
diploma before the final date of appli- 
cation for admission to the degree 
course? That is the primary quéscion, 
It is prudent to produce evidence of 
the diploma along with the applicazion, 
but that is secondary. Relaxation of the 
date on the first is illegal, not so 
on the second. Academic excellence, 
through a diploma for which .extra 
mark is granted, cannot be denuded 
because proof is produced only later, 
yet before the date of actual selection, 
The emphasis is on the diploma, the 
proof thereof subserves the facturae of 
possession of the -diploma and is not an 
independent factor. 

The composite statement in clauses 4 
and 13 of the prospectus cannot be read 
formalistic fashion, Mode of procf is 
geared to the goal of the qualification 
in question. It is subversive of sound 
interpretation and realistic decoding of 
the prescription to: telescope the two 
and make both mandatory in poirt of 
time, What is essential is the possession 
of a. diploma’ before the given ate, 
what is ancillary is the safe mod= of 
proof of the qualification. To confuse 
between a fact and its proof is blurred 
perspicacity, To make mandatory the 
date of acquiring the additional quali- 
fication before the last date for aopli- 
cation makes sense. But if it is un- 
shakeably shown that the qualification 
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(Paras 20, 23, 25) 
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has been acquired before the relevant 
date, to invalidate this merit factor be- 
cause proof, . though indubitable, was 
adduced a few days later but before 
the selection or in a manner not men- 
tioned in the prospectus, but still above 
board, is to make procedure not the 
handmaid but the mistress and form not 
as subservient to substance but as 
superior to the essence, The end can- 
not be undermined by the means, Ac- 
tual excellence cannot be obliterated by 
the choice of an incontestable but un- 
orthodox probative process. Equity shall 
overpower technicality where human 
justice is at stake, (Paras 20, 21) 
Cases Referred : Chronological Paras 
AIR 1980 SC 820, 10, 14, 17, 18, 35 
AIR 1979 SC 765: (1979) 2 SCR 974 31 
ATR 1978 Ker 176; 1978 Ker LT 369 
(FB) ; 8 
AIR 1976 SC 490:(1976) 2 SCC 310 15 
AIR 1971 SC 2085: (1971) 3 SCR 449 
~ : 30, 31 
AIR 1951 SC 467 19 


Mr. P, Govindan Nair, Sr. Advocate 
(Mr. A. S. Nambiar, Advocate with 
him) (in C. A. Nos. 641 to 643 of 1980) 
and Mr, M, M. Abdul Khadar, Sr. 


‘Advocate (Mr. V. J. Francis, Advocate 


with him) (in C. A, No, 644 of 1980), 
for Appellants; Mr. T. S. Krishna- 
moorthy Iyer, Sr. Advocate (Mr. N. 
Sudhakaran, Advocate with him), for 
Respondent No, 1 in C. A. Nos, 641 to 
643 of 1980, . 


KRISHNA IYER, J.:— The Universi- 
ties in the country are often among the 
contributories to the flood of litigation 
in the higher courts of the country. 
This pathological condition, to which 
the present bunch of appeals bears 
testimony, must claim the healing at- 
tention of the nation’s educational | 
leadership. The four appeals before us 
present challenges to the scheme of ad- 
mission to post-graduate courses in 
medicine in the college of the Kerala 
State. But since that State is not alone 
in the tendency to temporise with con- 
stitutional values and writ petitions for 
college admissions are almost a hardy 
annual, we deem it our duty to permit 
ourselves a few preliminary observa- 
tions before proceeding to the fact-situ- 
ation and conflict-resolution, 


2. Principled policy, consistent with. 
constitutional imperatives (Articles 14 
and 15) must guide admissions. to 
courses-in higher professional education 
but . Governments - and, Universities, not 
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_ infrequently take liberties with this 
‘larger obligation. under > provincial 
pressures..and institutional compulsions 
and seek asylum in reluctant pragmat- 
ism mindless of hostility to constitu- 
tionality,- Nothing is more harrowing 
for the Court; over-burdened with in- 
creasing litigation and thereby forced 
into slow motion, and unwilling to in- 
tervene in an administrative area, than 
to: hamper the strategic stages of edu- 
cational . processes like admissions and 
examinations, but the Justice System 
cannot run away from hearing and de- 
ciding questions of unconstitutionality, 
especially when educational authorities 
shape policies, change rules and make 
peace with the crisis of the hour, ig- 
norging the parameters of the National 
Charter, We make these observations 
driven by the painful experience of 
facing this situation year after year, 
from State after State, If higher edu- 
cation bids farewell to national vision 
and equal opportunity — the two fun- 
damental criticisms levelled before us in 
these cases — what hope is there for 
constitutionalism save surrender to pro- 
vincialism and lobby. power, leaving the 
fortunes of students of advanced learn- 
ing to litigative astrology annually? A 
national consensus on this issue is long 
. overdue and we venture to suggest that 
the Union of India will actively involve 
the academic community and the States 
and put the problem on the urgent na- 
tional agenda and reach solutions con- 
stitutionally permissible and agreeable 
to the genius of the States vis-a-vis 
post-graduate courses. No State nor Uni- 
versity can.despite the Constitution nor 
leave in ‘inglorious uncertainty’ or my- 
opic ad hocism the career of its talent- 
ed human resources. 


3. Back to the facts, The Kerala 
State runs three medical colleges with 
post-graduate degree and diploma 
courses in two of its Universities (Tri- 
vandrum and Calicut). The selection is 
made from among candidates guided by 
the prospectus issued in* this ‘behalf 
and the Selection Committee makes the 
selection, the Principal of the Medical 
College, Trivandrum, being the con- 
vener thereof. A notification inviting 
applications was published in the Gaz- 
ette dated 27-2-1979 wherein the last 
date for receipt of applications was set 
down as March 31, 1979. Candidates 
were considered on the basis of their 
‘merit, but the concept of merit was 
broadened in -such manner that marks 
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were allotted for various attributes in- 
cluding military service, membership of 
the Scheduled Castes and Tribes; and, 
more relevant to the point raised in 
the. present case, holding of medical 
diplomas, One of the post-graduate 
courses offered by two of the colleges 
is in Ophthalmology and we are con- 
cerned directly with the competitive 
claims among the candidates for this 
course only. Right at the outset, we 
wish to make it clear that we confine 
ourselves to the comparative merits of 
the candidates for the post-graduate 
degree course in Ophthalmology and do 
not wish to disturb any other course 
last there should be upsets beyond 


-what we intend. 


4, The competitive marks admittedly 
provided for 10% to diploma holders in 
the selection of candidates to M. S. and 
M. D. courses in the respective subjects 
or sub-specialities. We are not con- 
cerned with the other aspects of the 
selection process such: as percentages in- 
favour of candidates belonging to the 
Scheduled Castes and Tribes (10%). 
Again, 20% of the seats were set apart 
for the teaching staff in the medical col- 
leges, 


5. One of the bones of contention 
between the parties in the High Court 
related to candidates from universities’ 
outside Kerala. Articles 14 and 15 do 
not recognise State frontiers or the cult 
of ‘the sons of the soil’, if we may 
speak generally and over-simplistically. 
The necessary implication of the con- 
stitutional mandate is that every basic 
degree-holder who fills the bill can 
apply for admission for post-graduate 
courses, But the Kerala State, in its 
wisdom, provided a niggardly quota of 
2% of the total number of seats for 
candidates from the entire country’ 
minus Kerala—not a catholic approach 
informed by nationalist generosity, if 
we may say so with some trepidation. 
By way of aside we may observe that 
other States, observed with provincial 
impulses, are equally parsimonious is 
no validation of a violation of law, if 
it be so. Anyway, the prospectus pro~ 
vided that “instead of open competition, 
2% of the seats under general merit 
are set apart for candidates coming 
from outside universities other than 
Kerala and Calicut.” 

-6. Another facet of the forensic fight - 
before the High Court needs to be men- 
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tioned before we proceed to a formule- 
tion of the issues debated in this court, 
While clause 12 of the prospectrs 
frowns upon late and/or defective ap- 
plications; clause 13 states: 

Certificates to'be produced:— In all 
cases true copies of the following docu- 
ments have to be produced :— 

XX XX XX 

(k) Any other certificates 
along with the application. 

Clause 13 in the form of applicatim 
for admission contains an explanaticn 
which deserves mention in this context: 

NB: Attested copies of the statement 
of marks at each professional examina- 
tion and those of other documents 
should be attached with every applica- 
tion, Here also specify whether a dip- 
loma holder or having Military serviee 
or Rural service and also whether cez- 
tificate to this effect have been pro- 
duced, (emphasis added) 


7. While the prospectus is a fairy 
comprehensive repository of the direz- 
tions issued by the State Government 
in regard to the selection of candidates, 
the opening passage in paragraph 4 
thereof contains ne following state= 
ment ; 


“The selection of sandid will jee 

made according to G. O. Ms. 280/76/HD 
dated 14-7-1976 as modified from time 
to time which shall be deemed to hawe 
incorporated ibid.” 
{This power to modify is not arbitrary 
and can be exercised only reasonably), 
Apparently in exercise of this pow2r 
and making a realistic appraisal of the 
examination-situation in the Calicut and 
Kerala Universities, the Special Secr2< 
tary to Government. issued a commuri- 
cation to the Selection Committee, the 
operative portion whereof has relev- 
ance to the discussion that As to fcl- 
low: 

It is noted that the result of the 
Diploma Course conducted in - Medical 
College, Calicut will be published be- 
fore the last date for the receipt of 
application to the post-graduate course, 
while the result of the students of 
Medical College, Trivandrum will not 
be available before the last date for 
receipt of application to post-graduste 
course, 

Thus the students of Medical College, 
Trivandrum are placed at a disadvar-t- 
age, I am therefore to inform you tkat 
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required 
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it has been decided that applications 
‘students of the Diploma 
Course, Trivandrum may also be con- 
sidered and that 10% weightage may be 
given to the post-graduate students of 
Diploma Course in Medical College, 
Trivandrum, subject to the condition 
that they will produce the Diploma 
Certificate before finalising the selec- 
tion to post-graduate course, 

The learned single Judge who had spe- 
cially examined the Government file in 
this connection, with an eye on the 
legitimacy of the processes involved 
and the sufficiency of the notings and 
consultations made, came to the con- 
clusion that the communication, repre- 
sented the decision of the Government 
and was in conformity with Secretariat . 
practice. The learned single Judge 
summed up his view thus: 

There is thus-no inherent lacuna or 
illegality in the proceedings which led 
to Ext, P3, I hold that Ext, P3 was 
validly issued, 

Nothing presented to us persuades ug 
to a contrary view although we may 
presently advert to what, with a slant, 
the Full Bench of the High Court had 
to say, in appeal, on this aspect of the 
matter. Mistrust of Government, . impli- 
cit in the judgment of the Full Bench" 
in appeal, is violative of comity be- 
tween instrumentalities and is not pers 
missible unless substantiated by facts, 
It has been well said that suspicion is 
the upas tree under whose shade rea- 
son fails and justice dies, We permit 
ourselves these observations only be- 
cause the learned Chief Justice who 
spoke for the Full Bench did use words 
which did not indict but did suspects 

We wish to record. that it was. stated 
for respondents 4 and 5 in W., A, 
Nos. 222 and 245 of 1979, that the marks 
of the Diploma Test were communicat- 
ed to the Principals on/before the last 
date for receipt of applications and re- 
ceived by them on 31-3-1979. Thera 
was nothing to show whether the com- 
munication was an open or an authen= 
ticated one; and we are doubtful to say 
no more, whether an acquisition of 
qualification for eligibility and weight- 
age, subsequent to the last date for ap- 
plication can save an applicant who did 
not have these on the said date. We ara 
clear that Ext. P 3 cannot have the efe 
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fect of overriding the effect of cls. 12 
and 13 (k) of the Prospectus, (emphasis 
supplied) ; 

We will scan the soundness of this cri- 
ticism in due course, - 

8. It is. fair to state now that we 
have sketched the backdrop, what the 
‘further’ facts are and what the High 
Court’s verdict is, We may abbreviate 
the narration because we substantially 
agree with the main legal point decid- 
ed by the High Court, Regrettably, its 
ultimate direction has thrown the aca- 
demic year in post-graduate Ophthalmo- 
logy into disarray and even wastage. 
Welfare-oriented judicial process must 
be constructive in its objective, must 
be geared to order as its goal and must 
pave the way for resultant content- 
ment, avoiding negative writs which, ' in 
practice, prove to be congealing com- 
' mands, Indeed, the High Court, on the 
crucial question, has more or less cor- 
rectly stated the law regarding denial 
of opportunity for ‘outsiders’ and con- 
sequently found the admission to | the 
courses all wrong, but through its judg- 
ment, has jettisoned students who are 
half-way through their courses and di- 
rected fresh admissions on new policies 
yet to be evolved, with little chance of 
any one getting through the examina- 
tions or even admissions during . this 
academic year consistently with the 
university regulations and governmental 
tardiness, We cannot countenance such 
negativity without some effort at rescue 
through the court writ since a whole 
year of ophthalmology study at the 
post-graduate level may well be lost to 
the State, what with the enormous in- 
vestment in running such courses that 


the universities have laid out and the, 


people’s need for such specialists, The 
’ Full Bench decision of the High Court, 
in its ultimate effect has left behind it a 
. fall-out of demolition: 

As a result of our above discussion 
and conclusions we allow W. A. No, 222 
of. 1979 and set aside the judgment of 
the learned Judge and the rank list for 
admission .to. the post-graduate courses 
in Ophthalmology, and quash the selec- 


‘ tions made on the basis of the said 





We were rather distressed at having 
to quash the selections 
youngsters to the specialised courses. 
Such thoughts prevailed with us in the 
Full Bench decision in State of Kerala 
v. Rafia Rahim, 1978 Ker LT 369: (AIR 


Charles K, Skaria v. C, Mathew . 


‘of 1979, D/- 28-1-1980: 


of budding . 
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1978 Ker 176). While the petitioners in 
those cases won the battle, they were 
denied the fruits of victory. We see no 
ground for- a repetition of the same 
treatment to the petitioners before us, 
Particularly it is so, because some of 
them had filed the writ petitions be- 
fore the selections, and some had ob- 
tained interim orders that the selec- 
tions shall be finalised only subject to 
the result of the writ petitions in this 
court, We cannot lightly pass over these 
aspects, We would accordingly quash 
the selections made and direct a fresh 


selection to the courses, in accordance 


with law and in the light of the obser- 


vations contained in this judgment, 


$. Whatever might be the passion 
for correct law and provocation on ac- 
count of governmental indifference, the 
court, in our view, must use its power 
to correct error and promote order and 
not strike down an illegal error without 
going forward to affirmative action 


‘which may minimise injury generally. 


Indeed, the judicial process, in its 
creative impulse, must hesitate to scut- 
tle, salvage wherever possible and de- 
stroy only when the situation is peyond 
retrieval — a life-giving facet forgot- 
ten by the High Court when quashing the 
admissions for the year. This positive 
perspective justifies the final direction 
that we issue in the concluding para of 
this judgment, if we may anticipate the 
nature of the relief we have moulded, 


10. Some more facts may now he 
narrated merely to illumine the ground 
on which we are disposing of these ap- 
peals. Indeed, our anxiety to hasten 
the pace of justice and reduce the dam- 
age to the courses under way has per~ 
suaded us into hearing full arguments 
at the earliest stage conceivable. Hav- 
ing recently discussed a- similar issue in 
Dr. Jagadish Saran’s case W.P.No, 214 
(reported in 
AIR 1980 SC 820) we desist from ela- 
borately examining the merits of one 
of the major issues raised here, Abridg- 
ed facts, condensed examination and 
brief directions will suffice, although 
arguments have been’ full and helpful, 


11. The .number of seats for the 
post-graduate degree courses in Oph- 
thalmology available for the year 1979- 
80 was six, of which one belonged to 
a Scheduled Caste/Scheduled Tribe can- 
didate, another to a tutor working in a 
medical college. The State was left 
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with four seats, The High Court has 
clarified that one of the students, r, 
Gopinathan Nair, was so meritorious that 
none challenged his admission. Thr2e 
seats and six contenders was the musi- 
cal chair scenario, 

12, The story thus begins with three 
seats for the post-graduate ophthalmolozy 
and the whole exercise is confined to al- 
lotment of these seats in conformity wh 
the equal opportunity rule which is 
constitutionally inviolabl2, The selec- 
tion committee, acting on the guidelin3s, 
had.to award 10 marks extra for these 
who had a post-graduate diploma — a 
reasonable recognition of an additioral 
accomplishment relevant to the object 
of excellence in the post-graduate ce- 


gree course. So, no one has attacked the” 


propriety of this additior. On the c= 
trary both sides have relied on this 
qualification, the battle baing over the 
subsidiary issue of whether the appl- 
lants before us, whose admission to the 
course has been undone by the High 
Court were entitled to reckon in thir 
favour the possession of a diploma the 
certificate for which was issued to them 
only after the last date for applicaticns 
for the post-graduate degree. We will 
presently state the events which give 
rise to this argument. ‘Right or wromg, 
the Selection Committee did admit three 
students who undoubtedly possessed 
diplomas and, if the mazks eligible. on 
that score were to be “acked on, the 
selections were unassailéble except at 
the instance of candidates from univer- 
sities outside Kerdla and one of whem 
did successfully challenge the selecticns 
before the High Court. 

13. Had the final shape of the High 
Court’s order been left intact it would 
have meant that all those doing th2ir 
course would be out and the elaborate 
process of framing fresh rules would 
involve discussion and debate, consulca- 
tion and formulation, and then invia- 
tion for applications, only to find tkat, 
at the end of this excursion, everybcdy 
has missed the bus since time does not 


stand still until government implemeats. 


the High Court’s will, 

14, The major target cf attack before 
the High Court was the 2% reservat.on 
for the entire country’s candidate popu- 
Jation from outside Kerala in what was 
called the “open merit pool”. The re- 
ason for the nullification of the parsi- 
monious percentage for ‘outside’ cardi- 
dates in the open merit pool has been 
_ Stated by the High Court thus: 
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“Despite our anxiety, we are afraid 
we cannot salvage the principle of selec- 
tion introduced by the Government 
under clause 5 (c) as amounting to a 
rational classification based on intelligi- 
ble differentia having a rational nexus 
with the object sought to be served, 
Whether intentionally or otherwise, it 
strikes us as clever device to oust the 
‘outside’ University Graduates from the 
general merit pool and to confine them 
to an illusory scheme of reservations”, 
We have dealt with the policy of in- 
stitutional reservations paring down the 


‘availability of seats for candidates from 


other universities in Dr. Jagdish Saran’s 
case (AIR 1980 SC 820) (supra). Although 
in that decision we ultimately desisted 
from striking down the formula adopted 
by the Delhi University with a view 
to avoiding a stalemate for the year, 
we did direct that University to recon- 
sider the whole problem of admissions 
and reservations in terms of Arts, 14 
and 15 and concretise the constitutional 
guidelines in that behalf, Having regard 
to the ratio in the above case, we are 
not inclined to reverse the view of the 
Full Bench of the Kerala High Court in 
the judgment under appeal in so far 
as it has taken the view extracted 
above, Even so, we feel the need to 
pursue the matter further , because we 
must design the relief with least distur- 
bance and not annul. the course for the 
year as a legal consequence, ` 

15. The scheme of reservation of a 
paltry 2% for candidates in the whole 
country outside the two universities of 


‘the State has not been substantiated as 


a sufficient fulfilment of Arts, 14 and 
15. Fundamental rights of candidates 
do not depend on the grace of govern- 
ments and Indians are not aliens in 
their own motherland when asking for 
seats on the score of equal opportunity. 
A host of good reasons may weigh with 
the State in formulating preferences, re- 
servations and other cases of choice pro- 
vided they do not outrage Articles 14 
and 15, or, indeed, as suggested by this 
court in the Thomas case (1976) 2 SCC 
310: (AIR 1976 SC 490) may promote 
the process of equalisation as a dynamic 
phase of equality, What is paramount 
is equal opportunity for each. 

16. The Government, in ifs wisdom, 
made provision for scheduled castes} 
tribes, backward classes, students from 
the colleges of Kerala and other cate- 
gories and, after working out these 
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from national competition on sheer 
merit, wound up with a magnificent 2% 
of the total seats by way of homage to 
“equal opportunity” open to all Indian 
candidates put together (less Kerala 
candidates), 

17. Can it be that, while sloganising 
against the parochial doctrine of ‘sons 
of the soil”, State policy in higher educa- 
tion does not concede more than 2% to 
Indian candidates qua Indians who are 
not otherwise sheltered by the dykes 
of reservations? The High Court was 
obviously dissatisfied with the govern- 
mental policy of 2% for “open” seats 
which was more a mockery of national 
integrity, 
than a sincere respect for the founda- 
tional faith enshrined in Arts, 14 and 


15. You cannot lay wreath and claim: 


to garland, if we may put the point in 
poignant imagery. Therefore, the High 
Court struck down the formula for 
selection because it regarded that higher 
proportion of seats for all in “open 
competition” was a constitutional neces- 
sity. We do not delve into this aspect 
at greater length or scan the pros and 
cons of the point canvassed because we 
have already decided in Dr. Jagadish Sa- 
ran v, Union of India (AIR 1980 SC 820) 
(supra) what guidelines should govern ad- 
missions to medical colleges at the 
higher levels. We, therefore, do not 
propose to interfere with the holding 
of the High Court that 2% for “out- 
siders” is not sustainable in law, But 
we must, even here, caution the Kerala 
State that an enlightened policy of 
admission to institutions of Higher 
studies in harmony with the Constitu- 
tion must be formulated if it is not to 
be guilty of contributing to the confu- 
sion in college campuses and “student 
litigation” which paralyse educational 
life, - 

18. Even though we desist from 
demolishing the reasoning of the High 
Court on the trivial 2%, we cannot ap- 
preciate the negative stance or note of 


nullity adopted in the final relief. Re- - 


medial jurisprudence is benign judge- 
power, Law in action being a healing 
art, we must strive to avoid driving out 
the students half-way through their 
course and to see. that no costly seat for 
advanced studies in which the com- 
munity as a whole has a stake wasted. 
We do not think the court should 
give up the search for alternatives 
Actually, we persuaded counsel on both 


Charles K, Skaria v. C. Mathew. 
enclaves of exclusivism and immunity - 


read with equal opportunity, . 


É ing, 
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sides to make a constructive ap- 
proach. So viewed, it became feas- 
ible for -us. to reach a reasonable 
and viable solution to the pro- 
blem, as will be presently explained, In 
conclusion, we agree with the High 
Court that 2% in the ‘merit pool’ for 
‘outside’ candidates is not shown to be 
rational and so the ‘outside’ candidates 
(to use the High Courts expression} 
should have been considered even be- 


. yond 2%. But how far and under what 


conditions is for the State to consider, 
(See Dr. Jagadish Saran AIR 1980 -SC 
280) (supra), 


19. Now we come up against the other 
limb of the argument which appealed 
to the High Court. The three candi- 
dates already admitted to the Ophthal- 
mology course secured their seats on 
the basis of ‘diploma marks’, Had they 
no diplomas they would have been 
screened out. The High Court has taken 
the view that the diplomas of the ap- 
pellants should have been ‘excluded 
from consideration by the. Selection 
Committee, Why? The ground is given 
by the Full Bench in appeal thus; 

Under clause 13 (k) of the application 
form, which we have extracted earlier, 
all certificates required had to be pro- 
duced with the application, Clause 12 
enjoins summary rejection for non=- 
compliance. All of which, only seem to 
indicate that the diploma certificate for 
weightage must accompany the applica- 
tion. Where it did not, as in this case 
accompany the application, there was 
no right in'the Government or special 
Secretary to overlook the defect and 
direct the weightage to be given even 
to those who did not have the diploma, 
as was attempted to be done by Ext. 
P. 3 letter referred to earlier, Assum- 
without deciding that the ‘proe . 
spectu and the notification were a 
aw’ we would remind ourselves of the 
caution administered by the Supreme 
Court. that an unannounced law like 
Ext, P. 3 cannot bind, and that it is 
against the principles of natural justice 
to penalise a citizen on such ‘law’ vide 
Harla v. State of Rajasthan (AIR 1951 
SC 467). If acquisition of qualification 


for eligibility or weightage were to be 


looked into subsequent to the last date, 
we should think that only an open and 
official or authentic declaration of re- 
sult by the University, or perhaps an 
official intimation of declaration of re- 
sult alone can serve the purpose. The 
direction in Ext. P. 3 to give weightage. 
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fo the Kerala University graduates woul3 
certainly not serve the purpose, and wes 
wrong and illegal and has vitiated tha 
selection, Bluntly expressed, the coum 
Kook the rather pharisaic view that “tha 
diploma certificate for weigktage must ac 
company the application, Where it did no 
as in this case, accompany the applic- 
tion there was no right ir the goverrm 
ment or special secretary tc overlook the 
defect and direct the weightage to ba 
given even to those who did not hava 
the diploma as was accepted to be dona 
by Ext. P, 3 letter referred to earlier™. 
An oblique suggestion that the Goverr— 
ment . Secretary’s communication wes 
not authentic and, therefore, invalid: 3s 
also part of the reasoning of the learnel 
Judges, With great deference, we ex 
press our difference, It is common cas@ 
that the diploma-holding students who 
had been given admission to post-gr=- 
duate Ophthalmology by the selection 
committee had secured higher marks 
than the diploma-holding students wko 
had been refused admission by that com- 
mittee, 
the marks awarded to the three studen-s 
who had been granted admission by tre 
selection committee on the ground that 
their diploma certificates were not ok- 
tained before the last date of applicaticn 
the intimation to the selection committee 
by the Secretary to Government was 
‘unlaw’, and, therefore, the special 
marks added to their score had to te 
deleted, If this stand of the High Cou-t 
were right, the three students who were 
currently doing their course would hare 
fo get out and since the entire selectim 
had formally been set aside, no one alzo 
would be able to get eny admission 
until revised rules were made. The 
upshot would be that the three seats 
available for higher Ophthalmology 
would be wholly wasted and the losers 
would be the students and the State, 
Should this be? We think not, The real 
reason, apart from some suspicion, 
which weighed with the High Court n 
disregarding the diplomas was that the 
prospectus and the prescr:ptions theren 
were law and could not be deviated 
from even a wee-bit and, therefore, the 
non-production of the certified cops 
of the diplomas along with the applica- 
tions for admission excluded the canci- 
dates: from eligibility to the addition of 
10 marks. Even if it were not law, m 
official declaration of University resul-s, 
not official communication to the selec- 
tion committee would be essential, in 


But the High Court cancelled’ 


- here, to invalidate 


S.C. 1237 


our view, this over-stress on literality 
undermines the  substantiality of the 
guidelines in the prospectus, Here the 
learned single Judge was right, 

20. There is. nothing unreasonable nor 
arbitrary in adding 10 marks for holders 
of a diploma. But to earn this extra 
10 marks, the diploma must be obtained 
at least on or before the last date for 
application, not later, Proof of having 
obtained a diploma is different from the 
factum of having got it, Has the can- 
didate in fact, secured a diploma befora 
the final date of application for admis- 
sion to the degree course? That is the 
primary question. It is prudent to pro- 
duce evidence of the diploma along 
with the application, but that is secon~ 
dary, Relaxation of the date on the 
first is illegal, mot so on the second, 
Academic excellence, through a diploma 
for which extra mark is granted, can- 
not be denuded because proof is pro- 
duced only later, yet before the date of 
actual selection. The emphasis is on 
the diploma, the proof thereof sub- 
serves the factum of possession of the 
diploma and is not an independent 
factor. The prospectus does say; 

(4) (b): 10% to Diploma holders in 
the selection of candidates to M, S., 
and M. D., courses in the respectiva 
subjects or sub-specialities, 

13. Certificates to be produced:—~ In 
all cases true copies of the following 
documents have to be produced :— 

XXX XXX XXX 

(xk) Any other certificates required 

along with the application, 


This composite statement cannot be 
read formalistic fashion, Mode of proof 
is geared to the goal of the qualification 
in question, It is subversive of sound in- 
terpretation and realistic decoding of 
the prescription to telescope: the two and 
make both mandatory in point of time. 
What is essential is the possession of a 
diploma before the given date, what is 
ancillary is the safe mode of proof of 


‘the qualification, To confuse between a 


fact and its proof is blurred perspicacity, 
To make mandatory the date of acquir- 
ing the additional qualification before 
the last date for application makes 
sense, But if it is unshakeably shown 
that the qualification has been acquired 
before the relevant date, as is the case 
this merit factor 
because proof, though indubitable, was 
adduced a few days later but before the 
selection or in a manner not mentioned 
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in the prospectus, but still above board 
is to make procedure not the hand- 
maid but the mistress and form not as 
subservient to, substance but as superior 
to the essence, 


21. Before the selection committea 
adds special marks to a candidate based 
on a prescribed ground it asks itself the 
` primary question, has he the requisite 
qualification? If he has, the marks must 
be added, The manner of proving the 
qualification is indicated and should 
ordinarily be adopted. But, if the candi- 
date convincingly establishes the ground, 
though through a method different from 
‘the specified one, he cannot be denied 
the benefit, The end cannot be under 
mined by the means, Actual excellence 
cannot be obliterated by the choice of 
an incontestable but unorthodox pro- 
bative process, Equity shall overpower 
techincality where human justice is at 
stake, l 
22, The present case is'a capital il- 
fustration of nominalism battling with 
realism for judicial success. Both sides 
admit fhat the appellants before us 
had secured diplomas. They further 
admit (ignoring for a moment the sub- 
mission on 2% for outsiders) that if the 
diploma scores were added, the appli- 
cants, by the measure of marks, deserve 
to be selected, provided the diploma 
obtained in the examination held in 
1979 is within time. Then, why did the 
High Court upset their selection? Be- 
cause the certificates of diploma were 
not attached to the applications and com- 
munication by the Registrar of the Uni- 
versity to the selection committee .was 
an unauthorised mode of proof, deviat- 
ing from the prospectus, though au- 
thentic in fact. Two flaws vitiate this 
verbally virtuous approach, True, the 
prospectus directs that certificates shall 
be produced along with the applications 
for admission. The purpose obviously 
is to have instant proof of the qualifica- 
tion, 
23. We are aware that when a statute 
vests a public power and conditions the 
manner of exercise of that power then 
the law insists on that mode of exercise 
.falone. We are here unconcerned with 
jthat rule, A method of convenience for 
{proving possession of a qualification is 
jmerely directory, Moreover, the pro- 
jspectus itself permits. government to 
modify the method, as the learned 
isingle Judge has pointed out. In this 
|view, we see nothing objectionable with 
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the government directive to the selec- 
tion committee, nor in the communica- 
tion to the selection committee by the 
university, nor even in their taking into 
consideration and giving credit for diplo- 
mas although the authentic copies of 
the diplomas were not attached to the 
application for admission. A hundred 
examples of absurd consequences can be 
given if the substance of the matter 
were to be sacrificed for mere form and 
prescriptions regarding procedures, 

24. It is notorious that this form- 
alistic, ritualistic approach is unrealistic 
and is unwittingly traumatic, unjust and 
subversive of the purpose of the exer- 
cise, This way of viewing problems 
dehumanises the administrative judi- 
cial and even legislative processes in the 
wider prespective of law for man and 
mot man for law. Much of hardship and 
harassment in Administration flows from 
over-emphasis on the external rather 
than the essential, We think the gov= 
ernment and the selection Committea 


, tightly treated as directory (not man- 


datory) the mode of proving the hold- 
ing of diplomas and as mandatory the 
actual possession of the diploma. In 
actual life, we know how exasperatingly 
dilatory it is to get copies of degrees, 
decrees and deeds, not to speak of other 
authenticated documents like mark-lists 
from universities, why, even bail orders 
from ` courts and government orders 
from. public’ offices, This frustrating 
delay was by-passed by the State Gov- 
ernment in the present case by two 
steps.. Government informed the selec- 
tion committee that even if they got 
proof of marks only after the last date 
for applications but before the date 
for selections they could be taken note 
of and secondly the Registrars of. the 
Universities informed officially which of 
the candidates had passed in the diploma 
course. The selection committee did 
not violate any mandatory rule nor act 
arbitrarily by accepting and acting upon 
these steps. Had there been anything 
dubious, shady or unfair about the pro- 
cedure or any mala fide move in the 
Official exercises we’ would never hava 
tolerated deviations. But a prospectus 
is not scripture and commonsense is not 

inimical to interpreting and ‘applying 
the guidelines therein. once this posi-- 
tion is plain the addition of special 
marks was basic justice to proficiency 
measured by marks, 

25. We thus reach the conclusion that 
the three candidates who had been 


- 
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eventually admitted by the selectim 
committee could not..be ousted mere-y 
for the reason that the certificate ef 
diploma had not been produced together 
with the application for admission, Ner 
indeed, could government be faulted 
for issuing a directive to the selectim 
committee that applications from sta- 
dents of the diploma course cou_d 
be considered subject to the con- 
dition that they would “produce 
the diploma certificates before finel- 
ising the selection to post-graduate 


courses”, The equity of this instructien - 


of the government comes intd bold rə- 
lief when we realise that no party in 
this court has a case that the candidates 
admitted by the selection committee did 
‘Not secure a diploma in Ophthalmology. 

26. Even so, there is a snag. Who are 
the diploma-holders eligible for 10 extra 
marks? Only those who, et least by tre 
final date for making applications for 
admissions possess the diploma, Acqui- 
sition of a diploma later may qualizy 
him later, not this year. Otherwise, tre 
dateline makes no sense. So, the shcrt 
question is when can a candidate claim 
to have got a diploma? When he kas 
done all that he has to do and the m- 
sult of it is officially made known >y 
the concerned authority. An examime 
for a degree or diploma must complete 
his examination — writen, oral or 
practical — before he can tell the se- 
lection committee or the court that ne 
has done his part. Even this is rot 
enough. If all goes well after that, ìe 
cannot be credited with the title to te 
degree if the results are ennounced orly 
after the last date for applications tut 
before selection, The sezond conditin 
precedent must also be fulfilled, vz., 
the official communication of the result 
before the selection and its being 
brought to the ken of th> committee in 
an authentic manner, Maybe, the exan- 
ination is cancelled or the marks of the 
candidates are withheld. He acquires the 
degree or diploma only when the results 
are Officially made known, Until tren 
his qualification is inchocte. But omce 
these events happen his qualificat on 
can be taken into account in evaluat on 
of equal opportunity ‘provided the sel2c- 
tion committee has the result before it 
at the time of — not after — the sel=c~ 
tion is over. To sum up, the applicant 
for post-graduate degree course earns 
the right to the added advantage of 
diploma only if (a) he has compleéed 
the diploma examination on or before 
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the last date for the application, (b) the 


result of the examination is also publish- 
ed before. that date, and (c) the candi- | 
date’s success in the diploma course is 
brought to the knowledge of the selec- 
tion committee before completion of se- 
lection in an authentic or acceptable man- 
ner. The prescription in the prospectus 
that a certificate of the diploma shall 
be attached to the application for admis- 
sion is directory, not mandatory, a sura 
mode, not the sole means. The delays 
in getting. certified copies in many de- 
partments have become so exasperating- 
ly common that realism and justice for- 
bid the iniquitous consequence of defeat- 
ing the applicant if, otherwise than by 
a certified copy, he satisfies the com- 
mittee about his diploma. There is 
nothing improper even in .a selection 
committee requesting the concerned uni- 
versities to inform them of the factum 
and get the proof straight by communi- 
cation therefrom — unless, of course, 
this facility is arbitrarily confined only | 
to a few or there is' otherwise some 
capricious or unveracious touch about 
the process, g 

27. Judged by the above tests it is 
conceded that while the Calicut Univer- 
sity’s diploma holders had completed 
their examination before ‘the last date 
for M. D. applications and produced the 
certificate before the selection, the 
Kerala University diploma-holder com- 
pleted his diploma examination includ- 
ing publication of results only after the 
last date for applications and produced 
the certificate before the selection. By 
this token he is ineligible for admission 
because his diploma result was publish- 
ed only after the last date for applica- 
tions, The accident of time- has cheated 
him even: as in human affairs generally, 
be it individual or collective, fortune 
ebbs and flows, influenced critically by 
happenstances of time and circumstances 
of life. That is the Relativity of Life, if 
one may look at problems philosophical~ 
ly. We, therefore, hold that appellants 
Nos, 2 and 3 are entitled to admission. 
and their appeal must succeed, By the 
same token the appeal of appellant No. t 
must be dismissed. ` 

28. To dismiss an appeal is merely ta 
declare that judicial remedy will not 
issue and not that by other processes 
justice should not be sought or granted, 
From the humane perspective and with 
a view to helping appellant No, 1 to 
pursue his relief through the University 
or other appropriate State agency, 


we -` 
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directed the impleadment of the Indian 
- Medical Council which is the statutory 
body concerned, at the national level, 
with higher medical degrees and courses, 
The Medical Council has not appeared 
before the court though its presence 
would have helped the forensic procesg 
to heal the fractured academic course, 
But we cannot wait longer. It behoves 
the State to give academic justice — not 
legal remedy — to appellant No, 1 if 
circumstances permit, having regard to 
the fact that, with diploma qualification, 
he has spent months in doing his Oph- 
thalmology degree course. In law he 
fails, in justice he need not,: if marginal 
adjustments by increasing ofe seat mora 
were possible without injury to acade- 
mic efficiency. What we mean is that 
though appellant No. 1 has no legal 
claim to a seat,’ the overall circum- 
stances will merit compassionate consis 
deration, and we direct the Kerala Uni- 
versity and the Indian Medical Council 
to permit him to complete his course by 
adding one more seat, for this year only 
fo the Ophthalmic degree course. 


29. On this basis there. is one seat 
vacant in the Trivandrum Medical Col- 
lege, To. whom should it be allotted? 
There are three ‘outsiders’ and there is 
one seat available. Ordinarily, the best 
applicant is one who has the highest 
marks and the seat must be awarded to 
her ie, Dr. Naomi, J. Vettath. She has 
not filed any writ petition although de- 
nied admission. Among the three only 
Dr, Gopalakrishnan has chosen to chal« 
lenge the rejection of admission. So Sri 
T. S, Krishnamurthy Iyer contends that 
the only seat available for allotment 
should be confined to the only applicant 
who has cared to challenge by writ peti- 
tion and those who have not .cared to 
impugn the admission scheme .in court 
should be ignored as having given .up 
, the pursuit, 

30. Shri T. S. Krishnamurthy Iyer 
relies on the ruling in A. Periakaruppan 
v, State of Tamil Nadu, (1971) 3 SCR 
449: (AIR 1971 SC 2085) to support his 
special plea to award the seat to Dr, 
Gopalakrishnan, who has got lesser 
marks than the non-litigant- Dr. Naomi, 
Hegde, J. in the above case did observes 

“There are about 80 persons, who, we 
are told, are in the waiting list, Some 
of the unsuccessful applicants had mov- 
ed the High Court of Madras for relief 
similar to that sought by the petitioners 

_ herein. But it. appears, their writ peti- 
tion have been dismiss Some out of 
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them have intervened in the petitions: 
Other non-selected candidates have 


evinced no interest in challenging tha ` 


‘selections made, In the circumstances, if 


is reasonable to assume that they have 
abandoned their claim and it is too lata 
for them-to press their claim,” 
Certainly, this limited approach streng- 
thens the submission of Shri Krishna- 
murthy Iyer, The force of the reasoning 
in Periakaruppan’s case (supra) consists 
in the probability that a party who doeg - 
not litigate manifests apathy for the en« 
forcement of his rights, The logic is 
simple, He who does not promptly purs 
sue his remedy may reasonably be as- 
sumed to have lost interest in gaining 
admission to the course, If this were a 
universal proposition, Dr, Gopala~ 
krishnan could be allotted the only 
vacant seat, But, on a suggestion from 
the court, the Principal ‘of the Medical 
College, ‘Trivandrum ascertained thg 
wishes of Dr. Naomi, J. Vettath and Dr, 
Joggy Joseph who are diploma-holders 
from universities outside Kerala and ara 
currently working as doctors in hospi-+ 
tals, Dr. Gopalakrishnan unlike the twa 
others, is working as an Ophthalmologist, 
in a private hospital, All the three hava 
indicated their wish to continue in tha 
post-graduate degree course in Ophthal- 
mology when the Principal enquired of 
them, although only Dr. Gopalakrishnan 
has chosen to assert his right in court, 


31. In this dilemma, we consider that 
while. the observations in Periakarup- 
pan’s case (supra) (AIR 1971 SC 2085] 
are entitled to great weight, it is cons 
ceivable that Dr. Naomi who has out~ 
distanced the other two in marks and is 
desirous of joining the post-graduate 
course might have been prevented by 
indigence from litigating for her right, 
Such a bright student who has much 
more merit than the other two should 
not suffer for the sole reason that sha 
has not come to court. This ground does 
not operate in favour of Dr. Joggy 
Joseph who has a slight edge over Dr, 
Gopalakrishnan and is in general prac- 
tice, not in Ophthalmology, nor has ha 
chosen to challenge the selection, in 
short, while we should be guided by the 
observations in Periakaruppan’s case 
(supra) we are reluctant to over-look 
the superior claim of Dr. Naomi, While 
transfixed between these two candidates 
—Dr. Naomi and Dr. Gopalakrishnan — 
for the one seat that is available, we 
were given to understand by Shri Abdul 
Kader appearing for the State that very. 
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probably there will be facilities enough 
in the Medical College, Trivandrum ard 
Medical College, Calicut to accommoda-a 
one extra candidate in the Ophthalme- 
logy course if it were to be confined -0 
this year as a special cases, The ony 
other agency which has a voice in this 
matter is the Indian Medical Council 
which is a party before us but even 
after repeated notices has not indicated 
its willingness to appear, We think that 
a practical course which will meet the 
ends of justice, following the reasoning 
in Periakaruppan’s case (supra) and tna 
realistic approach made in‘ State of 
Kerala v, Kumari T, P, Roshana (1979) 
2 SCR 974; (AIR 1979 SC 765), ‘will >a 
fo direct the Principals of the two medi- 
cal colleges, viz, Trivandrum and Cai~ 
cut, together to accommodate two mcra 
candidates in the post-graduate degre 
‘course in Ophthalmology for this year. 
32. Shri Abdul Khader, counsel for 
the State, after taking time to consult 
his client made a statement in Court 
that so far as the State Government is 
concerned, they are willing to take n, 
for the post-graduate Ophthalmology 
course for this year, two more candi- 
dates in the Medical College, Tvi- 
vandrum and the Medical College, Cali- 
cut together, This means that the Gcv- 
ernment is satisfied that, as a specal 
case, sufficient facilities can be found 
for accommodating Dr, Naomi and Dr, 
Gopalakrishnan, The Indian Medical 
Council appeared in Court through me 
of its officers after a notice was issved 
to it explaining the purpose for whch 
that Council was being summone:d, 
namely, to tell the Court whether, from 
a. technical angle, it would be feasible 
to direct two more candidates to be <b- 
sorbed in the post-graduate Ophthal. 
mology course, The officer, on behalf of 
the Indian Medical Council stated that 
from the point of view of the Medical 
Council there was no objection to that 
course and it would consent to such ad- 
ditional accommodation pf two candi- 
dates if the court felt it just to do sm, 


33. We, therefore, direct the State of 
Kerala and the Principal of the Tri- 
vandrum Medical College, who is -he 
convener of the Selection Committee, 
as well as the two Universities concern- 
ed, to admit into the post-graduate Oh- 
thalmology course Dr. Naomi and Dr, 
Gopalakrishnan for this year, The two 
applicants will report within 10 days 
from today for such admission and she 
admission will be accorded to them, The 
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Principal of the Trivandrum Medical 
College will inform Dr, Naomi about 
this direction of the Court, 

34. Last there should be any further 
confusion we make it clear that the two 


‘candidates who according to our earlier 


direction will continue their course, will 
not be disturbed. Dr. Skaria who got 
his diploma from the Trivandrum Medi~« 
cal College will be permitted to conti- 
nue in the light of the compassionate 
considerations we have earlier men-' 
tioned, 

35. To conclude, we hold that tha 
2% open seats for the candidates from 
all the Universities of India outside 
Kerala runs counter to the constitutional 
directive of equal opportunity and the 
preambular emphasis on national inte- 
grity and the State will do well to fa- 
shion a formula in terms of the guide- 
lines given in Dr. Jagadish Saran’s casa 
(AIR 1980 SC 820). After all, lines of 
poetry may drive home Tules of consti» 
tutionality vigorously :* 

“Pity the nation 

Divided into fragments 

Each fragment deeming 

itself a nation.” 


Although the selection ‘eerie may ba 
bad for violation of Article 14, it is 
possible to reconstruct for this year a 
practical admission formula. That is 
precisely what we have dome, over« 
ruling the High Court’s approach which, 
in our view but with all respect, is a 
little too pedantic, In the result, tha 
appellants 2 and 3 who took their 
diploma from the Medical College, Cali- 
cut will be entitled to continue their 
course, Appellant No. 1 will move the 
two universities, the Indian Medical 
Council and the Kerala Government for 
permission to continue his studies in the 
exigencies of the case and in the light 
of the observations we have made above, 
Dr, Naomi and Dr, Gopalakrishnan will 
be assigned a seat each in one or other 
two Medical Colleges by the Principal 
of the Medical College, Trivandrum who 
is the convener of the selection commit- 
tee. 

36. Finally, we make it clear onca 
again that the only branch which has 
falien for our examination is the degree 
eourse in Ophthalmology. No other de- 
partment or course is sought to be up- 
set. The court is not a bull in a china 
shop and we restrict the order we hava 
made to the solitary department of Oph- 
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-thalmology and wish to leave undisturb- 
ed all the other studies in progress, ` 


37. We must express our distress ‘at 
‘being’ driven to patch-work solutions be~ 
cause of the academic: crisis created by 
the State in working out its programme 
of selection and hope that time will not 
be lost in giving a fresh and funda- 
‘mental look at the problem so that liti- 
gative history may not repeat itself, 

Order accordingly. 





AIR 1980 SUPREME COURT 1242 
` (From :— Assam)* 


A. C. GUPTA, S. MURTAZA FAZAL ALI 
AND P. S. KAILASAM, JJ: 
_ Civil Appeal No. 1385 of 1970, Df- 
14-4-1980. 
Oil and Natural -Gas ‘Commission and 
others, Appellants v, Dr. Md. S, Iskander 
Ali, Respondent, Aig 


Constitution of India, Article 311 (2) — 
Termination simpliciter of probationer 
appointed in temporary post after dropp- 
ing enquiry against him — Work of pro- 
bationer never satisfactory — Termina- 
tion did not attract Article 311 — Civil 
Rule No, 249 of 1967, D/- 10-7-1969 
(Assam), Reversed. 


Where the short history of the servica 
of the probationer appointed in a tem- 
porary post clearly showed that his work 
had never been satisfactory and he was 
not found suitable for being retained in 
service and that was why even though 
some sort of an enquiry was started, it 
was not proceeded with and no punish- 
ment ‘was inflicted on him and in these 
circumstances, if the appointing authority 
considered it expedient to terminate the 
services of the probationer it could not 
be said that the order of termination at- 
tracted the provisions of Article 311, 
when the appointing authority had the 
right to terminate the service without 
assigning any reasons. In such a case 
even if misconduct, negligence, ineffici- 
ency might be the motive or the induc- 
ing factor which influenced the employer 
to termiNate the services of the employee 
a power which the employer undoubt- 
' edly possessed, even so as under the 
terms of appointment of the employee 
such a power flowed from the contract 


*Civil Rule No. 249 of: 1967, Dj-. 1 
1969 (Assam), 
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-Cases Referred. 
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af service, termination of service could 
not be termed as penalty or punishment, 
Further adverse remarks in the assess- 
ment roll and recommendation, therein to 
extend the probationary period could not 
be said to indicate that the intention of, 
the appointing authority was to proceed 
against the employee by way of punish- 
ment, Civil Rule No. 249 of 1967, D/~ 10-7 


` 1969 (Assam), Reversed, (Case law dis- 


cussed) (Paras 7, 12, 15) 


Chronological Paras 

AIR 1980 SC 42: 1979 Lab IC 1389 13 

AIR 1976 SC 2547: (1977) 1 SCR 4623 
1976 Lab IC 1647 11 

AIR 1974 SC 2192: (1975) 1 SCR 814: 
1974 Lab IC 1380 


§ 
1971 Lab IC (N) 2: (1971) 2 SCR 55 7 


AIR 1967 SC 1264: (1967) 2 SCR 496 11 
AIR 1960 SC 639 15 
AIR 1958 SC 36: 1958 SCR 828: 1958 All 

LJ 372 10 


FAZAL ALL J.:— This appeal by 
special leave is directed against a judg- 
ment and order dated 10th July, 1969 of 
the High Court of Assam and Nagaland, 
The facts giving rise to the appeal lie with- 
in a very narrow compass, The respondent, 
Dr, Md, S. Iskander Ali, was appointed 
on a purely temporary basis to the post 
of a medical officer in the Oil and 
Natural Gas Commission, Under the 
terms and conditions of his service, he 
was to remain on probation for a period. 
of one year which could be extended at 
the discretion of the appointing authority, 
The respondent was appointed on Octo- 
ber 15, 1965, and the order of his ap- 
pointment may be extracted thus; 

“No, 52/35/65/-ENT Dated the 15th 

October 1965 

MEMORANDUM 

_With reference to his interview on the 
18th August 1965, held at Sibsagar, Shri 
Dr, Md. S, Iskander Ali, is hereby in- 
formed that he/she has been selected for 
a temporary post of Medical . Officer in 
the Oil and Natural Gas Commission on 
an initial pay of Rs. 325/- p.m., in the 


. scale of pay of Rs. 325-25-500-30-EB-30- 


800 (plus non-practising allowance @ 25% 
of basic pay subject to minimum of 
Rs, 150/-). . He will be entitled to draw 
dearness and other allowances at such 
tates and .subject to such conditions. as 
may be laid down in the rules and 
orders governing the grant of such al- 
jiowances from time to time”, 

2. The order of appointment was ac- 
companied by conditions regulating “his 
appointment and two of them may be 
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extracted below, as they appear to >e 
very relevant for the purpose of decil- 
_ ing the question at issue :— 


“(ii) The appointment may be terni- 
nated at any time by one month’s notice 
to be given by either side, viz., the ap- 
pointee or the appointing. authori-y, 
without assigning any reasons. The æ- 
pointing authority, however, reserves 
the right of terminating the services of 
the appointee without nctice or befcre 
expiration of the stipuleted period of 
notice by making payment to him of a 
sum equivalent to the pay and allowances 
for the period of notice or the unexpised 
portion thereof. 


(iii) He will be on probation for a 
period of one year from the date of =p- 
poimtment, This period may be extenced 


at the discretion of che appointng 
authority, if necessary, During ~he 
period of probation, the -services- are 


liable to be terminated at any time wih- 
out notice, and/or assigning any reasons 
whatsoever”. 


3. It appears that during the period of 
his probation there were some repcrts 
against the respondent as a result of 
which a departmental enquiry was Feld 
against him but which does not appear 
to have been proceeded with nor -vas 
any punishment imposed on him. Ater 
he had completed the period of one year 
on 15-10-1966, his probation was extend- 
ed for another six months and before his 
gervices were terminated, there was no 
express order either confirming him or 
extending the period of probation. Ulti- 
mately, by an order dated 28th July, 
1967, the services of the respondent vere 
terminated with effect from 28th July, 
1967. The order of termination runs 
thus :— 


“No, 57-191/67/ENT Dated July 28, 267, 
OFFICE ORDER 


Under para 2 (iii) of offer of appcint- 
ment No, 52/35/65/ENT cated October 16, 
1965, the service of Dr, Lid, Iskander Ali, 
Medical Officer (still om probation, is 
hereby terminated with effect from the 
date of the service of this order on kim”, 


4. The respondent fslt aggrievec by 
the termination of his services and filed 
a writ petition in the High Court on the 
ground that the order terminating his 
services was mala fide and was in fact 
_ passed by way of pena ty entailing evil 
consequences, The plea taken by the re- 
spondent found favour with the High 
Court which allowed the petition and 
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quashed the order of the appellant ter- 
minating the services of the respondent. 
The appellant obtained special leave to 
appeal from this Court; hence the appeal 
has now been posted before us for hear- 
ing, 

5. The only point raised before us by 
the appellanis was that as the respondent 
was a mere probationer and the order 
terminating his services was an order of 
termination simpliciter without involv- 


_ing any stigma or penalty, the High Court 


was in error in quashing the order of 
termination and directing the reinstate- 
ment of the respondent, The counsel 
for the appellants submitted that read- 
ing the order per se there is nothing to 
indicate that it was passed by way of 
punishment. As the respondent was a 
temporary employee on probation, it was 
open to the employer to terminate his 
services at any time before he was con- 
firmed, if the employer was satisfied that 
he was not suitable for being retained in 
service. The counsel for the respondent, 
on the other hand, submitted that the 
order, though per se innocuous, was real-. 
ly a cloak to conceal the real mischief 
which the order purported to perpetrate 
as the order of termination was preced- 
ed by a full-fledged departmental inquiry 
and a regular charge-sheet was submitted 
against the respondent, it was because 
the respondent was found guilty that he 
was punished by way of dismissal from 
service. In other words, the argument 
of the respondent was that the order of 
termination of the services passed by the 
appellant was an order which amounted 
to dismissal from service involving a 
clear stigma and would, therefore, attract 
the provisions of Article 311 of the Con- 
stitution and was rightly quashed by the 
High Court, 

6. Before examining the respective 
contentions of the parties it may be 
necessary to mention a few admitted 
facts: 

(1) It is not disputed that the respon- 
dent was appointed in a temporary post 
of Medical Officer and on probation of 
one year, 

(2) Being a probationer, the respon= 
dent had no right to the service, 

(3) Under the terms of his appoint- 
ment particularly clauses (ii) and (iii), 
extracted above, the appointing authority 
could terminate the’ services without as- 
signing any reasons, 

(4) Under clause {iif of the conditions 
of appointment, the appointing authority 
had a discretion to extend the period of 
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probation and to terminate the services 
of the respondent without any notice and 
without giving any reasons whatsoever. 


(5) After the respondent had put in 
one year’s probation, his period of pro- 
bation was extended for a further period 
of six months which is a clear pointer to 
the fact that the appointing authority 
was not convinced that the respondent 
had satisfactorily completed the period 
of his probation, 


7. The confidential roll reflecting the’ 


assessment of the work of the respondent 
during the period 31-12-1965 to 30-2- 
1966, clearly shows that the officer was 
careless and lacking in sense of responsi- 
bility. The report: also shows that the 
reporting officer recommended that the 
period of probation should be extended, 
In accordance with the recommendation, 
the period of probation was further.ex- 
tended by six months, The learned 
‘counsel for the respondent submitted that 
the remarks made in the assessment roll 
went to show that the intention of the 
{appointing authority was to proceed 
against the respondent by way of punish- 
Iment, We are, however, unable to agree 
with this submission. It is obvious that 
a temporary employee is appointed on 
probation for a particular period only in 
order to test whether his conduct is good 
and satisfactory so that he may be re- 
‘tained, The remarks, in the assessment 
roll, merely indicate the nature of the 
performance put in by the officer for the 
limited purpose of determining whether 
or not his probation should be extended, 
These remarks were not intended to 
cast any stigma, In the case of R. L 
Butail v. Union of India, (1971) 2 SCR 
55:(1971 Lab IC (N) 2) this Court 
while indicating the nature of assessment 


made by the reporting officer observed 
as follows:— : 
“These rules abundantly show that a 


confidential report is intended to be a 
general assessment of work performed 
by a Government servant subordinate to 
‘the reporting authority, that such reports 
‘are maintained for the purpose of serv- 
ing as data of comparative merit when 
questions of promotion, confirmation, 
etc., arise”, : . 

8. It was then vehemently contended 
by the respondent that as the appointing 
authority chose to institute a depart- 
mental inquiry agaist the respondent 
for dereliction of duty. and negligence in 
not attending to a baby who died due to 
his carelessness, the enquiry should have 


Oil & Natural Gas Commission v, Md. S. Iskander Ali 


A. LR, 
been carried to its logical end and 
charge-sheet having been framed, the 


the provisions of Article 311 of the Con- 
stitution were clearly attracted and 


- therefore it was not open to the appel- 


lants to have terminated the services by 
giving the order a cover of termination 
simpliciter. In other words, the conten- 
tion was that the real motive behind 
the termination of the service of the 
respondent was to inflict a punishment 
on him and as the appellants did not 
comply with the requirements of Arti« 
cle 311 of the Constitution, the order im- 
pugned was illegal. We are, however, 
unable to agree with this argument, In 
the first place, it has been clearly plead- 
ed by the Government in its counter 
affidavit that although an enquiry was 
held yet it was not continued and no 
punishment was imposed on the respon~ 
dent, In this connection, relevant por- 
tion of paragraph 11 of the counter-affi- 
davit before the High Court may be ex- 
tracted :— 

A preliminary enquiry was made be- 
fore the charge was framed and on the 
enquiry report a prima facie case hay- 
ing been found against the petitioner 
due charge was framed against him, No 
punishment under Regulation 28 of Oil 
and Natural Gas Commission (Conduct 
Discipline and Appeal) Regulation was 
inflicted on the petitioner”, 


9. In these circumstances, therefore, it 
is obvious that as the respondent was 
merely a probationer, the appointing au- 
thority did not consider it necessary to 
continue the enquiry but decided to ter- 
minate ‘the services of the respondent as 
he was not found suitable for the job. Tt 
is well settled by a long course of deci« 
sions of this Court that in the case 6f a 
probationer or a temporary employee, 
who has no right to the post, such a ter- 
mination of his services is valid and does 
not attract the provisions of Article 311 
of the Constitution, In the case of Sam- 
sher Singh v. State of Punjab, (1975) 4 
SCR 814: (AIR 1974 SC 2192), the matter 
was considered in all its aspects by a 
Constitution Bench comprising seven 
Judges of this Court and the Court 
adumbrated the following propositions: 

“Before a probationer is confirmed tha 
authority concerned is under an obliga- 
tion to consider whether the work of the 
probationer is satisfactory or whether 
he is suitable for the post. In the absenca 
of any Rules governing a probationer in 
this respect the authority may come 
to the conclusion that on account of in- 
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adequacy for the job or for any tempera- 
mental or other object not involving 
moral turpitude the probationer is 1n- 
suitable for the job and hence must be 
discharged. No punishment is involvei in 


this......... The fact of holding an inquiry . 


is not always conclusive What is d=ci- 
sive is whether the order is really by 
way of punishment ......... A .probaticner 
whose terms of service provided that it 
could be terminated without any nctice 
and without any cause being assigned 
could not claim the prctection of Arti- 
Cle 311 (2)........0005 

An order terminating the services of -a 
temporary servant or probationer u&der 
the Rules of Employment and without 
anything more will not attract Ar-icle 
311. Where a departmental enquiry is 
contemplated and if an enquiry is nct in 
fact proceeded with Article 311 will not 
be attracted unless it can be shown that 
the order though unexceptionable in sorm 
is made following a repcrt based on nis- 
conduct”, 

10. Similarly, the matter was previous- 
ly considered in Parshotam.Lal Dhingra 
v. Union of India, 1958 SCR 828: AIR 
1958 SC 36) where the following observa- 
tions were made :— 

“Shortly put, the principle is that 
when a servant has rigkt to a post r-to 
-a rank either under tke terms of the 
contract of employment express or im~ 
plied, or under the rules governing the 
Conditions of his service, the termination 
of the service of such a servant o> his 
reduction to a lower post is by itself and 
prima facie a punishment, for it operates 
as a forfeiture of his right to hold that 
post or that rank and to get the emolu- 
ments and other benefits attached taere- 
to. But if the servant has no rigat to 
the post, as where he is appointed so a 
post, permanent or temporary either on 
probation or on an officiating basis and 
whose temporary service has not ripen- 
ed into a quasi permanent service æ de- 
fined in the Temporary Service Eules, 
the termination of his employment does 
not deprive him of any right and cannot 
therefore, by itself bə a punishment, 
One test for determining whether the 
termination of the service of a Govern- 
ment servant is by way of puniskment 
is to ascertain whether the servant, but 
for such termination, had the rigkt to 
hold the post. If he had a right tc the 
post as in the three cases hereinbefore 
mentioned, the termination of his service 
will by itself be a -punishment and hə will 
be entitled to the protection of Arf. 311, 
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In other words and broadly speaking, 
Art. 311 (2) will apply to these cases 
where the Government servant, had he 
been employed by a private employer, 
will be entitled to maintain an action for 
wrongful dismissal, removal or reduc- 
tion in rank. To put it in another way, 
if the Government has, by contract, ex~ 
press or implied, or, under the rules, the 
right to terminate the employment at 


` any time, then such termination in the 


manner provided by the contract or the 


. rules, is, prima facie and per se, not a 


punishment and does not attract the pro- 
visions of Article 311.” 

11, ‘All these decisions were reviewed 
in the case of State of U. P. v. Ram 
Chandra ‘Trivedi, (1977) 1 SCR 462: 
(AIR 1976 SC 2547). Where this Court 
observed as follows :— 

“Keeping in view the principles ex- 
tracted above, the respondent’s suit could 
not be decreed in his favour, He was a 
temporary hand and had no right to the 
post, It is also not denied that both under 
the contract of service and the service 
rules governing the respondent, the State 
had a right to terminate his services by 
giving him one month’s notice, The order 
to which exception is taken is ex facie 
an order of termination of service sim- 
pliciter. It does not cast any stigma on 
the respondent nor does it visit him with 
evil consequences, nor is it founded on 
misconduct. In the circumstances, the 
respondent could not invite the Court to 


` go into the motive behind the order and 


claim the protection of Article 311 (2) 
of the Constitution, 

We, therefore, agree with submission 
made on behalf of the appellant that the 
High Court was in error in arriving at 
the finding that the impugned order was 


‘passed by way of punishment by prob- 


ing into the departmental correspon- 
dence that passed between the superiors 
of the respondent overlooking the obser- 
vations made by this Court in I, N, Sak- 
sena v. State of Madhya Pradesh, (1967 
2 SCR 496): (ATR 1967 SC 1264) that 
when there are no express words in the 
impugned order itself which throw a 
stigma on the Govt, servant, the Court 
would not delve into Secretariat files to 
discover whether some kind of stigma 
could be inferred on such research”, 
12. The facts of the present case ap- 


- pear to be on all fours with those of the 


aforesaid decision. From the undisputed 
facts detailed by us in an earlier part of 
the judgment, it is manifest that even if 
misconduct, negligence, inefficiency may 
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be the motive or the inducing factor 
which influences the employer to termi- 
nate the services of the employee, a 
ipower which the appellants undoubtely 
‘possessed, even so as under the terms of 
appointment of the respondent such a 
power flowed from the contract of ser 
vice it could not be termed as penalty, or 
punishment, 


13. The matter was again ‘Conidae’ 
-at great length by a recent decision of 
this Court in the case of State of Mahara- 
shtra v. Veerappa R. Saboji, AIR 1980 
SC 42: (1979 Lab IC 1389), where Untwa- 
lia, J., observed: thus: 

“Ordinarily and generally the rule laid 
down in most of the cases by this Court 
is that you have to look to the order on 
the face of it and find whether it casts 
any stigma on the Government servant, 
In such a case there is no presumption 
that the order is arbitrary or mala fide 
unless a very strong case is made out 
and proved by the Government servant 
who challenges such an order”, 


14. Applying the principles enunciated 
by this court in various cases to the facts 


of the present case, -the position is that | 


the order impugned is prima facie an 
order of termination stmpliciter without 
involving any stigma. The order does 
not in any way involve any evil conse- 
quences and is an order of discharge 
simpliciter of the respondent who was.a 
probationer and had no right to the ser- 
vice. The respondent has not been able 
to make out any strong case for this 
Court to delve into the documents, ma- 
terials in order to determine a case of 
victimisation or one of punishment, 

15. Reliance was, however, placed by 
the respondent on a decision of this Court 
in the case of State of Bihar v. Gopi 
Kishore Prasad, AIR 1960 SC 689, where 
_ it was held that although termination of 

the service of a person holding the post 
on probation cannot be said to deprive 
him of any right to the post and is no 
punishment but where instead of termi- 
wating a person’s service the employer 
chooses to hold an enquiry into his alleg- 
ed misconduct and proceeds by way of a 
punishment, such a course involves a 
stigma and an order of termination is 
bad. Such, however, is not the case here, 
The .short history of the service of tha 
respondent clearly shows that his work 
had never been satisfactory and he was 
not found suitable for being retained in 
‘service and that is why even though 
some sort: of an enquiry was started, it 
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was not proceeded with and no punish- 
ment was inflicted on him. In these cir- 
cumstances, thercfore, if the appointing 
authority considered it expedient to ter- 
minate the services of the respondent — 
a probationer — it cannot be said that 
the order of termination attracted the 
provisions of Article 311, of the Consti- 
tution. Thus, if the appellant found that 
the respondent was not suitable for being 
retained in service that will not vitiate 
the order impugned as held and observed 
by this Court in the cases cited above, 


16. For these reasons, therefore, we 
are satisfied that the order terminating 
the services of the respondent was valid 
and did not involve any stigma and was 
fully justified in the facts and circum- 
stances of the present case, The High 
Court, therefore, erred in law in quash- 
ing the impugned order. For these 
reasons, we allow this appeal, set aside 
the judgment and decree of the High 
Court and hold that the order terminat- 
ing the services of the respondent was 
valid in law. In the circumstances, of 
the case, there will be no order as to 
costs, 


Appeal allowed: 





AIR 1980 SUPREME COURT 1246. 
(From: 1978 BBCJ (HC) 463) 
A. C, GUPTA AND 
E. S. VENKATARAMIAG, JJ, 
Civil Appeals Nos, 1309-1310 of 1978, 
D/- 10-4-1980. 
Rajendra Narain Singh and others, Ap= 
pellants v. State of Bihar and others, 
Respondents, 


Constitution of India, Articles 14, 16 


_= Government servants — Posts of De- 


puty Superintendents of police — Deter- 
con- 
tinuous Officiation — Valid — Gradation ” 
list, held; neither arbitrary nor offend- 
ing Article 14 — Temporary posts creat- 
ed between 1948 and 1970, converted inta 
permanent posts with effect from dates 
of creation of temporary posts — Rule 3 
of Bihar Police Service (Recruitment) 
Rules — Not a bar — 1978 B.B.C. J, 
(H. C.) 463 Reversed, Bihar Police Ser» 
Vice (Recruitment) Rules (1953), R. 3), 
A and B were appointed as Inspectors 
of Police in 1953. After working as In- 
spectors for about 12 years they were 
promoted on 16-6-1965, to officiate as 
Deputy Superintendents of Police. Be- 
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fore promotion they were subjected to 
scrutinies prescribed by Rr. 22, 23 and 
24, of the Bihar Police. Service ‘(Reerit- 
ment) Rules (1953), A and B passed the 
examination in accounts as required by 
Rule 648 B of the Bihar and Orissa Poice 
Manual (Vol. I) and satisfied all the re- 
quirements for confirmazion, However, 
the posts in which A and B were offic.at- 
ing were temporary posts. On 22-8-1574, 
the State Government confirmed A B 
and other similarly situated officers witb 
effect from certain dates, On 1-9-1974, 
the Government published a combined 
gradation list in which these promo ees 
were placed even below the direct re- 
cruits appointed in 1974. A and B chal- 
lenged the gradation list before Eigh 
Court. On statement made by the Sate 
Government, the High Court directed it 
to re-examine the matter and prepare a 
fresh gradation list, None of the parties, 
appealed against the orcer, Thereafter, 
on 30-12-1977, the State Government. On 
the basis of its decision that continuous 
officiating service of the promoted Dy, 
S. Ps, was to be the basis of their senimri- 
ty, decided that the temporary posts 
created in the Home (Police) Department 
would be made permanent from the dates 
of their creation. Accordingly, 54 tem- 
porary posts brought ino existence be- 
' tween 1948 and 1970, were conve-ted 
into permanent posts Sy Government 
order dated 30-12-1977. There was no 
statute or any rule framed under the 
Proviso to Article 309 of the Constitu- 
tion to determine the seniority as between 
the direct recruits and promotees, Writ 
petitions filed by direct recruits challeng- 
ing the gradation list were allowed on 
the view that the gradation list was in- 
valid as it infringed Rule 3 of the Bihar 
Police Service (Recruitment) Rules, F953, 
On appeal before Supreme Court, 

Held (1) that in the absence of any 
legislation on the subject, or a rule 
framed under the Proviso to Article 309 
of the Constitution, the State Gov2rn- 
ment could regulate its. public services 
in the exercise of its executive power. 
The determination of seniority on the 
basis of continuous officiation was valid, 
The gradation list could not, thereore, 
be challenged on the ground that an 
arbitrary date was taken as its basis or 
that offended Article 14 of the Consti- 
tution, AIR 1966 SC 1942, AIR 196% SC 
1910 and AIR 1977 SC 2051, Foll 

(Para 7) 

(2) that whatever was done in 1977 to 

increase the strength of the cadre in 1965 
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under compulsion of the situation could 
not be. said to have affected the validity 
of the action taken by the Governor in 
1965. If for administrative reasons such 
a measure was considered necessary, 
there was nothing in Rule 3 to suggest 
a bar. Rule 3 did not prescribe a fixed 
proportion of promotees and direct re- 


‘eruits for the vacancies to be filled in 


any year but only ensured not less than 
half of the vacancies for the promotees; 
that being so, filling more than half of 
the vacancies by promotees, could not 


be an infringement of that rule. AIR 
1967 SC 1427, Refd, 1978 BBCJ (HC) 
463, Reversed. (Para 8) 


Cases Referred : Chronological Paras 
ATR 1977 SC 2051: (1977) 3 SCR 775: 
1977 Lab IC 1367 2, 7 
AIR 1967 SC 1910: (1968) 1 SCR 111 7 
ATR 1967 SC 1427: (1967) 2 SCR 703 8 
AIR 1966 SC 1942: (1966) 3 SCR 682 7 
Dr, L, M. Singhvi, Sr. Advocate (Mr. 
S. K. Verma, Advocate with him), for 
Appellants; Dr, Y. S. Chitale, Sr. Advo- 
cate (M/s, S. K. Sharma, R. K. Jain, 
R. A. P. Singh, R, P. Singh and B. P, 
Singh, Advocates with him) (for Nos. 3, 
10, 12, 13) in C, A. No. 1309 of 1978, 
Mis. R. K. Jain and R. A. P, Singh, 
Ačċvocates (for Nos, 4, 6, 7 & 9) in C. A, 
No, 1310 of 1978, Mr. R. K. Garg, Sr, 
Advocate (M/s. R, A. P. Singh and B, P. 
Singh, Advocates with him) (for No. 8) 
in both the appeals and Mr. D. Gover- 
ghan, Advocate (for No, 1) in both the 
appeals, for Respondents, . 


GUPTA, J. :— The controversy in 
these two appeals by special leave re- 
lates to the question of seniority be- 
tween the direct recruits and the pro- 
motees in the rank of Deputy Super- . 
intendent of Police in the Bihar Police 
Service, The appellants — the same per- 
sons in both appeals — are promotees 
who question the correctness of the 
judgment of the Patna High Court 
by which the High Court allowed 
the two writ petitions made by 
two . different groups of direct re- 
eruits challenging the gradation list of 
Permanent Deputy Superintendents of 
Police published on February 24, 1978. 
Fifty-four temporary posts of Deputy 
Superintendent of Police created be- 
tween 1948 and 1970 were made perma- 
Nent “from the dates of their creation 
by the Government of Bihar in Decem- 
ber, 1977. Earlier, the Government had 
decided that continuous officiating ser- 
vice of the promoted Deputy Super- 
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intendents of Police in these posts 
should be the basis of their seniority, 
Following this decision, after the tem- 
porary posts had been made permanent, 


` the gradation list in question was pre- 


pared and published, 


2. Admittedly there is no statutory rule 
governing seniority inter se of direct re= 
cruits and promotees. In the absence of 
any such rule prescribing a different 
criterion, it cannot be disputed after 
Patwardhan’s case, (1977) 3 SCR 775s 
{AIR 1977 SC 2051) that continuous offi» 
ciation is a reasonable basis for fixation 


of seniority, The High Court, however, . 


allowed the writ petitions filed by the 
direct recruits on the -view that the 
gradation list was invalid as it infring- 
ed Rule 3 of the Bihar Police Service 
(Recruitment) Rules, 1953 framed under 
the Proviso to Article 309 of the Consti- 
tution of India, Rule 3 is in these terms: 

“The Governor shall decide in each 
year the number of vacancies to be fill- 
ed in that year. 

Provided that the number of vacancies 
to be filled by promotion in the service 
in any ome year shall not, unless’ the 
Governor is satisfied that there is not 
a sufficient number of officers fit for 
promotion, be less than half the total 
number of vacancies to be filled in any 
such year.” | 


Before we proceed to consider the scope 
of this rule and its effect on the ques- 
tion of seniority in this case, it would 
be necessary to refer to a few more 
provisions of the Bihar Police Service 
(Recruitment) Rules and some facts 
forming the background to the contro- 
versy. i 


3. It is the Governor’s duty under 
Rule 3 to decide “in each year” the 
number of vacancies in the Bihar Police 
Service required to be filled “in that 
year”. The proviso to the rule states 
that the promotees to be ‘appointed in 
any particular year shall not be less 
than -half of the total number of vacan- 
cies to be filled in that year unless suffi- 
cient: number of officers fit for promo- 
tion is not available. It is important to 
remember that Rule 3 does not pre- 
scribe a fixed quota for each of the two 
categories, direct recruits and pro- 
motees, but only insists that at least half 


the vacancies in any year should be re- 


served for the promotees. Rule 2 of 
these Rules states that recruitment to 
Bihar Police Service shall be made by 
direct recruitment. and by promotion, A 
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third source of recruitment was later ad- 
ded in the Rules in 1975 with which wa 
are not concerned in this case. The rules 
as regards direct appointment are includ- 
ed in Part II of the Rules, Rules 22, 23 
and 24, occurring in Part III of the Rules 
lay down the method of recruitment by, 
promotion, Under Rule 22 a preliminary 
selection of officers for promotion is 
made in each Range by Range Selection 
Board, Those selected by the Range Se- 
lection Board have to appear before the 
Inspector General’s Selection Board, The 
Inspector General’s Selection Board has 
to nominate for appointment twice as 
many candidates as there are vacancies 
to be filled by promotion and to send all 
relevant papers relating to the candi- 
dates nominated by it to the Bihar Pub- 
lic Service Commission and, at the same 
time, submit a list of such candidates to 
the Governor, The Public Service Com- 
mission after examination of the papers 
is required to submit its) recommenda~ 
tions to the Governor. R. 24 says that the 
final selection of officers to be promoted 
shall be made by the Governor after 
considering the recommendations made 
by the Public Service Commission. 


‘4, The appellants in both these ap- 
peals were appointed as Inspectors of 
Police in 1953. After working as Inspec- . 
tors for about 12 years, they were pro- 
moted by notification issued on June 16, 
1965 to officiate as Deputy Superinten- 
dents of Police, Before promotion . they 
were subjected to the scrutinies pre« 
scribed by Rules 22, 23 and 24 of the 
Bihar Police Service (Recruitment) 
Rules, 1953. Rule 648-B of the Bihar and 
Orissa Police Manual (Volume I) re- 
quires'a promoted Deputy Superinten- 
dent of Police to pass an examination in 
accounts, This rule further says that a 
promotee shall be on probation for ona 
year and at the end of the period, if ha 
has passed the said examination and is 
found fit, he will be confirmed. The rule 
adds that if he has officiated as Deputy, 
Superintendent for one year or more ha 
may be confirmed without further pros 
bation on his passing the examination in 
accounts, The appellants passed the 
examination and thus satisfied all tha 
requirements for confirmation, However, 
the posts in which they were officiating 
were temporary posts. It appears from 
a memorandum issued by the State Gov- 
ernment on December 28, 1955 that tha 
Government considered it “desirable thaf 
all temporary posts of all categories, 
gazetted as well as non-gazetted, which 
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are in existence at present and which 
will be necessary for an irdefinite period 
should be made permanent with effect 
from ist April, 1956”. This was followed 
by another memorandum on September 
9, 1967 addressed to “AN Departmerts 
of Govt.” and “All Heads of Depart- 
ments” on the “Policy regarding making 
temporary posts under Govt. in exist- 
ence from a long period, permanert” 
which said that the Gavernment had 
taken a decision that “steps should im- 
mediately be taken...... to make all thee 
posts permanent which are in existence 
for more than 3 years and are likdy 
to continue in future”, A third meno- 
randum on the subject issued on Nov- 
ember 19, 1971 expressed dissatisfaction 
that “no effective step” had been tak=n 
to make the temporary posts permanent 
and requested all heads of departments 
to take “necessary steps” “immediately” 
to implement the Government decisien.. 
Apparently even the third memorand.m 
failed to have any effect. 


5. By a notification dated August 22, 
1974 the State Government confirmed 
the appellants and other similarly siu- 
ated officers as Deputy Superintendeats 
of Police with effect from dates which 
according to these officers were arbitza- 
rily chosen. On September 1, 1974 the 
Government published -a  combired 
gradation list in which these promotes 
were placed even below the direct ze- 
cruits who were appointed in 1974, The 
appellants before us challenged this 
gradation list in the Patna High Court 
by a writ petition (C. W. J. C. 2011 of 
1976). While that writ petition was pead- 
ing, the Government of Bihar constitat- 
ed a high power committee, known as 
the Saran Singh Committee,” to assess 
the promotional prospecis of different 
State services, examine zhe problem of 
“stagnation”, and suggest remedial m2a- 
sures, The recommendations made by 
the Committee were accepted by zhe 
Government by resolution dated April 


11, 1977. One of the decisions taken by - 


the Government upon the recommenida- 
tions of the Committee, which were set 
out in the schedule annexed to the re- 
solution, Was as follows: 


“The seniority of promoted officers 
vis-a-vis direct recruits.snould be defer- 
mined by taking into account the conti- 
nuous officiating service instead of on 
the basis of the length. of substantive 
service in the cadre.” 
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On behalf of the State. Government it 
was submitted before the High Court at 
the hearing of the aforesaid writ peti- 
tion (C. W. J. C. 2011 of 1976) that the 
Government proposed to re-examine the 
gradation list in the light of the Com- 
mittee’s recommendations. On this state- 
ment the High Court directed the State 
Government to re-examine the matter 
and prepare a fresh gradation list. None 
of the parties’ appealed against this 
order. Thereafter, on December 30, 1977, 
the State Government wrote to the Ac- 
countant General, Bihar, saying that on 
the basis of the Government decision 
that continuous officiating service of the 
promoted : Deputy Superintendents of 
Police was to be the basis of their seni- 
ority, the Government had decided that 
“the temporary posts created in the 
Home (Police) Department would be 
made permanent from the dates of their 
creation”... Accordingly 54 . temporary 
posts brought into existence between 
1948 and 1970 were converted into per- 
manent posts by Government order 
No, 16161 also dated December 30, 1977.| 
By notification dated January 7, 1978: 
the State Government appointed on pro- 
bation the officers who had been offici- 
ating in those posts with effect from the’ 
dates mentioned against their names in; 
the notification and the notification 
issued previously promoting these officers 
on officiating basis was cancelled.. The 
dates from which these officers were said 
to have been appointed on probation 
were the dates of their promotion as 
officiating - Deputy Superintendents of 
Police, The names of the appellants fi- 
gure against serial numbers 23, 24 and, 
25 in the list given in the notification: 
dated January 7, 1978. It is difficult to 
see why’ this method of converting the: 


officiating appointment into one on: 
probation was thought necessary. 
Rule 648-B of the Bihar and Orissa’ 


Police. Manual (Volume I) to which re- 
ference has been made earlier in this. 
judgment provides that if a promotee: 
has officiated as Deputy Superintendent 
for one year or more, he ‘may be con- 
firmed without further probation on his 
passing the examination in accounts. It 
has been already stated that all the ap- 
pellants. had passed the examination. 
However, the revised gradation list 
which is under challenge was thereafter 
issued. This list, it was stated in a letter 
dated January 31, 1978/February 24, 


1978 addressed by a Joint Secretary of 
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the State Government to the Inspector 
General of Police, Bihar, Patna, had 
been “prepared on the basis of the date 
of appointment, officiating or permanent, 
whichever is earlier, in the Bihar Police 
in the light of Finance Department Re- 
solution No, 3521 dated 11-4-1977 and 

- judgment of the High Court in C.W.J. 
C. No. 2011/76......... 2 


6. In the context of the present con- 
troversy two important facts which have 
to be kept in mind are (i) the appellants 
were promoted to officiate as Deputy 
Superintendents of Police in the year 
1965 (other promotees like the appellants 
had also been officiating as Deputy Su- 
perintendents of Police from different 
dates between 1948 and 1970), and (i) 
by Government order dated December 
.30, 1977 fifty-four temporary posts of 
Deputy Superintendents of Police creat- 
ed between 1948 and 1970 were made 
permanent from the dates these posts 
were created. : 


7. The only question here is whether 
there was anything wrong in fixing the 
inter se seniority of the promotees and 
the direct recruits on the basis of conti- 
nuous officiation by the promotees. It is 
well settled that in the absence of any 
legislation on the subject, or ‘a rule 
framed under the Proviso to Article 309 
of the Constitution, the State Govern- 
ment can regulate its public services in 
the exercise of its. executive power. (See 
B. N. Nagarajan v. State of Mysore 
(1966).3 SCR 682: (AIR 1966 SC 1942) 
and Sant. Ram Sharma v., State of Raja- 
sthan (1968) 1 SCR 111: (AIR 1967 SC 
1910). In the case before us there is no 
statute. or any rule framed under the 
Proviso to Article 309 to determine the 
seniority as between the direct recruits 
and the promotees, The determination of 
seniority on the basis of continuous offi- 
ciation has been held valid in S. B. Pat- 
wardhan’s case (AIR 1977 SC. 2051) 
(supra), The gradation list cannot there- 
fore -be challenged on the ground that 
an arbitrary date was taken as its basis 
or that it offends Article 14 of the Con- 
stitution, 


8. It is however contended on behalf 
of the respondents who were the writ 
` petitioners in the High Court that R. 3 
of the Bihar Police Service ` (Recruit- 
ment) Rules, 1953 framed under the 
Proviso to Article 309 of the Constitu- 
tion, though it is not a seniority rule, 
does not permit the course adopted in 
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this case by the Government, namely, 
converting the temporary posts created 
between 1948 and 1970 into permanent 
posts in the year 1977 with effect from 
the dates on which the temporary posts 
had been created, Under Rule 3 the 
Governor has to decide in each year the 
number of vacancies to be filled in that 
year and to secure not less than half of 
the total vacancies for the promotees, 
The argument is that for the year 1965 
or for that matter for any year priọr to 
1977 when the notification under chal- 
lenge was issued, the Governor had duly 
exercised his power under Rule 3 in 
that very year, and adding to the num- 
ber of existing permanent posts by an 
order made in a subsequent year after 
the Governor had ascertained the num- 
ber of vacancies required to be filled 
and had them filled according to the 
ratio prescribed by Rule 3, would dis- 
turb that ratio and contravene Rule 3. 
We are unable to accept this contention 
as correct. In the year 1977 exigencies; 
of the situation prompted the Govern- 
ment to convert the temporary posts 
created between 1948 and 1970 into per- 
manent posts with effect from the dates 
on which the temporary posts had been 
created. The appellants were promoted 
in 1965 to officiate as Deputy Super- 
intendents of Police in posts which were 
then temporary. The Governor while 
exercising his powers under Rule 3 in 
the year 1965 could not naturally take 
inte account the number of posts made 
permanent in 1977 with effect from 1965. 
Whatever was done subsequently to in- 
crease the strength of the cadre in 1965 
under compulsion of the situation cannot 
be said to have affected the validity of 
the action taken by the Governor in 
1965. In S. G. Jaisinghani v. Union of 
India (1967) 2 SCR 703: (AIR 1967 SC 
1427) this Court held that when the 
quota was fixed for the two sources of 
recruitment, it could not be altered ac- 
cording to exigencies of the situation. 
But Rule 3 is not really a quota rule, it 
does not lay down a fixed proportion, 
all it does is to insist that the number 
of vacancies to be filled by promotion 
should not be less than half of the total 
number of vacancies to be filled in -any 
year. Adding to the number of vacan- 
cies and filling them by promotees does 
not certainly violate the rule requiring 
that not less than half of the vacancies 
must be filled by promotees. What the 
Governor had done in a previous year 


in exercise of his powers under Rule 3, 


~% 
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if it was valid then, is not invalidated 
by the subsequent conversion of some 
posts which were temporary at the time 
into permanent posts with effect from the 
earlier year, If for administrative reasons 
such a measure was considered neces- 
sary, there is nothing in Rule 3 to sug- 
gest a bar. Rule 3, as already mention- 
ed, does not prescribe a fixed propor- 
tion of promotees and direct recruits for 
the vacancies to be filled in any year 
but only ensures not less than half of 
the vacancies for the promotees; that be- 
ing so, filling more than half of the va- 
cancies by promotees, cannot be an in- 
\fringement of that rule. 


Jiwan Kishore v, 


$. In the view we heve taken it is 
unnecessary to consider two other subsi- 
diary questions raised: [i) Whether the 
cadre consisted only of permanent posts 
or included both permanent and tempo- 
rary posts: according to the appellants 
the cadre should include both temporary 
and permanent officers in the absence of 
any rule to the contrary, In this judg- 
ment in reaching the conclusion stated 
above we have assumed that the cadre 
consisted of permanent officers only. (i) 
Whether Rule 3 has ever been followed 
since the Rules were framed in 1953: 
according to the appellants Rule 3 has 
really not been observed in any of these 
years and that no question of contraven- 
tion of the rule can therefore be raised 
in this case, 


10. In the result we allow the ap- 
peals, set aside the judgment of the 
High Court and dismiss the writ peti- 
tions C. W. J. C. 204 of 1978 and C. W, 
J. C. 205 of 1978 filed in the High Court, 
It appears from an affidavit sworn by 
Shri Ashoke Kumar Sinha, Under Secre- 
tary, Home (Police) Department, on be- 
half of the State of Bihar on August 31, 
1979 and -filed in this Court on the same 
day that the gradation list in question 
contains certain mistakes; these shall be 
corrected by the concerned authority, In 
the circumstances of the case we make 
no order as to costs, 


Appeals allowed, 


Delhi Transport Corpn. S.C. 1251 


AIR 1980 SUPREME COURT 1251 
(From: (1980) 1 Serv LR 251 (Dethi)) 


V. R. KRISHNA IYER AND 
D. A. DESAI, JJ. 


Civil Appeal No, 2736 of 1979, D/- 
11-4-1980. À 
Jiwan Kishore, Appellant v. Delhi 


Transport Corporation and another, Re- 
spondents, 

Delhi Road Transport Authority (Con- 
ditions of Appointment and Service) Re- 
gulations (1952), Reg. 8 — Date of birth 
— Wide discrepancy in two records re- 
garding date of birth of employee — Age 
as assessed by Medical Board appointed 
by employer can be accepted — Order 


-of retirement set aside. (1980) 1 Serv LR 


251 (Delhi), Reversed. (Constitution of 
India, Article 311). (Para 1) 

KRISHNA IYER, J.:— The sole ques- 
tion raised in this appeal is as to the 
age of the employee-appellant. There 
was a discrepancy, which was rather 
wide since the year of birth, according 
to one record was 1917 and according 
to another record 1927, In view of this 
considerable discrepancy, the employer, 
the Delhi Transport Corporation, ap- 
pointed its Medical Board to fix the age - 
of the appellant and according to the 
assessment of the age by the Medical 
Board, it is seen that he was 51 on 13-6- 
1975. We see no reason to ignore this 
scientific fixation of age when we have 
records which are flagrantly conflicting, 
Therefore, we fix the age of the appel- 
lant in partial allowance of his appeal at 
51 on 13-6-1975. This means he will re- 
tire at the age of 58 on 12-6-1982. We 
are not impressed -with the suggestion 
that we could pre-fix the age at the 1st 
of January of the year of retirement as 
per relevant regulation. We are not go- 
ing into its vires in this case as both 
sides agree that if the court fixes the 
age as per the Medical Board’s deter- 
mination, they will accept and abide by 
it. On this footing we dispose of the ap- 
peal in partial allowance and set aside 
the order of retirement and further di- 
rect that appellant be continued in ser- 
vice with all the consequential benefits 
as a regular employee until 12-6-1982. 

2. The arrears of salary etc., if any, 
will be paid to the appellant by the re- 
ae within three months from to- 
ay. 


3. The respondents will pay the ap- 
pellant costs in a sum of Rs. 1,000/- 
and counsel Dr. Chitale states that the 
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same be made- over to the Legal Aid 
Society (Supreme Court). 
Appeal partly allowed. 





AIR 1980 SUPREME COURT 1252 
(From: Punjab & Haryanaj* 


V. R. KRISHNA IYER AND | 

E. S. VENKATARAMIAH, JJ, 

Special Leave Petn. (Crl.) No, 2599 of 
1979, D/- 1-4-1980. 

Krishan Lal, Petitioner v., 
Haryana, Respondent, 

(A) Constitution of. India, Art, 136 — 
Appeal under — Criminal matter — Re- 
appreciation of evidence — Jurisdiction 
of Supreme Court — Ambit of. 

: In criminal matters (rape, in the in- 
stant case) it is redundant, and absent 
exceptional circumstances, out of bounds, 
for Supreme Court, exercising its juris- 
diction under Article 136, to launch upon 
an exploration and re-appreciation of 
the evidence, its strengths and weak- 
nesses with a view to -sit in judgment 
over the holdings of the High Court in 
affirmance of those of the trial Court. 

(Para 1) 

(B) Penal Code (1860), S. 376 — Pro- 
secutrix — Testimonial potency of — 

` Assessment —— Duty of Courts — Corro- 
boration — Necessity. (Evidence Act 

(1872), S. 3). 

In rape cases, Courts must bear in 
mind human psychology and behavioural 
probability when assessing the testi- 
monial potency of the victim’s (prosecu-= 
trix) version, The inherent bashfulness, 
the innocent naivete and the feminine 
tendency to conceal the outrage of mas- 
culine sexual aggression are factors 
which are relevant to improbabilise the 
hypothesis of false implication. The in- 

` jury on the person of the victim, espe- 

cially her private parts, has corroborat- 
ive value. Her complaint to her parents 
and the presence of blood on her clothes 
are also testimony which warrants cre- 
dence. To forsake these vital considera- 
tions and go by obsolescent demands for 
substantial corroboration is to sacrifice 
commonsense ‘in favour of an artificial 
concoction called ‘Judicial’ probability. 
(Para 4) 
© Constitution of India, Art, 136 — 
Special leave — Rape case — Acquittal 


*Criminal Appeal No. 1228 of 1976, D/- 
9-7-1979 (Punj & Har). 
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State of 


Krishan Lal v. State of Haryana 


‘other acquitted accused) 


A.I. R. 


of someone of the accused persons — 
For that reason alone every one need not 
be acquitted — Special leave to convict- 
ed accused refused. - (Para 5) 
Cases Referred : Chronological Paras 
AIR 1972 SC 2661: 1973 Cri LJ 179 3 


M/s. S. K. Sabharwal and R. C, Kohli, 
Advocates, for Petitioner, 


KRISHNA IYER, J.:— A rapist — if 
the concurrent findings of the courts be- 
low were - correct — has chosen to seek 
special leave to challenge his crime and 
punishment, and his counsel has attack- 
ed the verdict of culpability as wholly 
unfounded, Indeed, it is redundant, and 
absent exceptional circumstances, out of 
bounds, for this Court, exercising its 
jurisdiction under Article 136, to launch 
upon an exploration and re-appreciation 
of the evidence, its strengths and weak- 
nesses with a view to sit in judgment 
over the holdings of the High Court in 
affirmance of those of the trial Court. 

2, Briefly, we will touch upon one or 
two circumstances without claiming to 
be exhaustive in any manner. One 
Shashi Bala of Ambala was sleeping, 
with her mother and other children, out- 
Side her house in hot July (1975). 
petitioner, in the company of another 
(acquitted accused), carried her away 
under intimidation to a neighbouring go- 
down belonging to one Tilak Raj (an- 
and in that 
secluded venue committed rape on the 
young woman. After subjecting her to 
these bestial acts of lust, Shashi Bala, 
who by then was nearly unconscious, 
was put back in her cot from where she 
had been removed. In the morning, the 
mother of the victim found blood on the 
daughter’s salwar and thereupon she 
complainingly narrated the criminal as- 
sault of the previous night. On the re- 
turn of the father, P. .W. 7, who had 
been away, the victim went, in his com- 
pany, to the police station, lodged a re- 
port which was followed by investiga- 
tion and chargesheet, The Court, after a 
trial, convicted the present petitioner 
but, on grounds of benefit of doubt, ac- 
quitted the rest. Medical evidence show- 
ed that the raped giri was below 
16 years of age. We are not too happy 
about the acquittal but since the State 
has not chosen to come up in appeal 
against the acquittal, we do not probe 
the matter further. ; 

3. Counsel for the petitioner persist- 
ently urged that the evidence of the pro- . 


- gecutrix, without substantial corrobora~ — 


The . 
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tion, was inadequate to rest a conviction 
under Section 376 I. P. C. He relied on 
observations of this Court in Gurcharen 
Singh v, State of Haryana (AIR 1972 &€ 
2661): (1973 Cri LJ 179) for the propo- 
sition that although a prosecutrix is not 
an accomplice, her evidence, as a rule of 
prudence, is viewed by courts unfavouc- 
ably unless reinforced by corroboratim 
“so as to satisfy its consc.ence that she 
is telling the truth and that the persm 
accused of rape on her Aas not been 
falsely implicated”. It is true that od 
English cases, followed in British Indien 
courts, had led to a tendency on the 
part of judge-made law that the advis- 
ability of corroboration skould be pre- 
sent to the mind of the Judge “except 
where the circumstances make it saje 
to dispense with it”. Case-law, even =m 
those days, had clearly spelt out the fol- 
lowing propositions : 


“The tender years of the ‘child, coupi- 
ed with other circumstanzes appearirg 
in the case, such, for example as its de- 
meanour, unlikelihood of tutoring and so 
forth, may render corroboration um- 
Necessary but that is a question of fact 
in every case, The only rule of law is 
that this rule of prudence must be pre- 
sent to the mind of the Judge or the 
Jury as the case may be and be under- 
stood and appreciated by. him or then, 
There is no rule of practice that there 
must, in every case, be corroboration b2- 
fore a conviction can be allowed, =o 
stand.” 


“It would be impossibl2, indeed it 
would be dangerous to formulate the 
kind of evidence which shculd, or would, 
be regarded as corroboration, Its nature 
and extent must necessarily vary with 
circumstances of each case and also az- 
cording to the particular circumstances 
of the offence charged.” 


Observations on probative force of ciz- 
cumstances are not universal laws of na- 
ture but guidelines and good counsel. 
4, We must bear in mind humen 
psychology and behavioural probability 
when assessing the testimonial potency 
of the victim’s version, What girl woud 
foist a rape charge on a stranger unless 
a remarkable set of facts 
motives were made out? The inherent 
bashfulness, the innocent naivete and the 
feminine tendency to conceal the outrage 
of masculine sexual aggression are fac- 
ors which are relevant to improbabilise 
the hypothesis of false implication, The 


injury on the person of the victim, esp*- - 
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cially her private parts,- has corrobora- 
tive value, Her complaint to her parents 
and the presence of blood on her clothes 
are also testimony which warrants cre- 
dence. More than all, it baffles belief in 
human nature that a girl sleeping with 
her mother and other children in the 
open will come by blood on her gar- 
ments and injury in her private parts 
unless she has been subjected to the 
torture of rape, And if rape has been 
committed, as counsel more or less con- 
ceded, why, of all persons in the world, 
should the victim hunt up the petitioner 
and point at him the accusing finger? To 
forsake these vital considerations and go 
by obsolescent demands for substantial 
corroboration is to sacrifice common- 
sense in favour of an artificial concoc- 
tion called ‘Judicial’ probability. Indeed, 
the court loses its credibility if it rebels 
against realism. The law court is not au 
unnatural world, 

5. We are not satisfied that merely 
because the trial court has ultra- 
cautiously acquitted someone, the higher 
court must, for that reason, acquit 
everyone, Reflecting on this case we feel 
convinced that a socially sensitized judge 
is a better statutory armour against 
gender outrage than long clauses of a 
complex section with all the protections 
writ into it, 

Order accordingly, 


AIR 1980 SUPREME COURT 1253 
- R. S. PATHAK AND. 
O. CHINNAPPA REDDY, JJ. 
Civil Appeal No, 663.of 1979, D/- 26- 
3-1980. 


M/s. Sri Raja Lakshmi Dyeing Works 


_ and others, Appellants v. Rangaswamy 


Chettiar, Respondent. 

Tamil Nadu Buildings (Lease & Rent 
Control) Act (18 of 1960), Sec, 25 — Re- 
visional powers of High Court, under — 
Scope of — High Court should not inter- 


. fere. with. concurrent finding of lower 


Tribunal, 

A concurrent finding, based on evid- 
ence, that the landlord did not bona fide - 
require the premises for his own use and 
occupation is not a finding which can be 
touched by the High Court exercising 
jurisdiction under Section 25. In such a 
case, merely to hold that a question is 
a mixed question of fact and law is not 
sufficient to warrant the exercise of re- 
visional power. (Case law dia 

o 4) 
EX/FX/B961/80/SNV 
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In fact it has to be noticed that under 
Section 25 the High Court calls for and 
examines the record of the appellate 
authority in order to satisfy itself. The 
dominant idea conveyed by the incorpo- 
ration of the words to satisfy itself un- 
der Section 25 appears to be that the 
power conferred on the High Court un- 
der Section 25 is essentially a power of 
superintendence, Therefore, despite the 
wide language employed in Sec, 25 the 
High Court quite obviously. should not 
interfere with findings of fact merely 
because it does not agree with the find- 
ing of the subordinate authority.. (Para 3) 
Cases Referred : Chronological Paras 
AIR 1975 SC 1111: (1975) 2 SCC 246 3 
AIR 1974 SC 1596 
AIR 1973 SC 585: (1971) 2 SCC 535 
AIR 1969 NSC 186 
1966 MPLJ 26 (SC) 


CHINNAPPA REDDY, J.:— The ap- 
pellant is the sub-tenant of a part of the 
building of which the respondent is the 
tenant, The appellant carries on the busi- 
ness of dyeing while the respondent car- 
ries on business in handloom sarees. The 
respondent filed a petition under Sec. 10 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, for the eviction of the 
appellant on the grounds of wilful de- 
fault in payment of rent, commission of 
_acts of nuisance, denial of title and re- 
quirement of the premises for the re- 
spondent’s own use and occupation in 
connection with a dyeing factory which 
he proposed to set up and expansion of 
the existing business. All the grounds 
were negatived, concurrently, by the 
Rent Controller and the Appellate auth- 
ority on a revision petition filed under 
Section 25 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act. The High 
Court allowed the application for evic- 
tion on the last of the grounds, setting 
aside the concurrent finding of the Rent 
Controller and the Appellate Authority 


1D APS Be fe 


on that question, The principal submis- ` 


sion of Dr. Y. S, Chitale learned counsel 
for the appellant was that the High 
Court exceeded its jurisdiction in inter- 
fering, in the exercise of its revisional 
powers, with the concurrent finding of 
fact arrived at by the Subordinate Tri- 
bunal. The submission of Shri T. S, 
Krishnamurti Tyer, learned counsel for 
the respondent was that jurisdiction 
under Section 25 of the Tamil Nadu Act 
was very wide and that a question re- 
garding the bona fide requirement of a 
landlord was always a mixed question of 
fact and law and the High Court, there- 
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fore, had ample jurisdiction to interfere 
even with a concurrent finding of the 
subordinate tribunal, > 

2. ‘Appeal’ and ‘revision’ are expres- 
sions of common usage in Indian statute 
and the distinction between ‘appellate 
jurisdiction’ ard ‘revisional jurisdiction’ 
is well-known though not well defined, 
Ordinarily, appellate jurisdiction in- 
volves a rehearing, as it were, on law as 
well as fact and is invoked by an ag- 
grieved person. Such jurisdiction may, 
however, be limited in some way as, for 
instance has b2en done in the case of. 
second appeal under the Code of Civil 
Procedure, and under some Rent Acts in 
some States, Ordinarily. again, revisional 
jurisdiction is analogous to a power of 
superintendence and may sometimes be 
exercised even without its being invoked 
by a party. The extent of revisional 
jurisdiction is defined by the statute 
conferring such jurisdiction. The confer- 
ment of revisional jurisdiction is general- 
jy for the purpose of keeping tribunals 
subordinate to the revising tribunal 
within the bounds of their authority to 
make them act according to law, accord- 
ing to the procedure established by law 
and according to well defined principles 
of justice, Rev:sional jurisdiction as or- 
dinarily understood with reference to our 
statutes is always included in appellate 
jurisdiction but not. vice versa. These are 
general observations, The question of, the 
extent of appellate or revisional jurisdic- 
tion has to be considered in each case 
with reference to the language employed 
by the statute. 


8. Section 23 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960, enables any person aggrieved by 
an order passed by: the Controller to pre- 
fer an appeal to the appellate authority 
having jurisdiction. Section 25 provides 
that ‘the High Court may on the appli- 
cation of any person aggrieved by an 
order of the appellate authority, call for 
and examine the record of appellate 
authority, to satisfy itself as to the regu- 
larity of such proceeding or the correct- 
ness, legality ar propriety of any deci- 
sion or order passed therein and if, in 
any case it appears to the High Court 
that any such decision or order should 
be modified, annulled, reversed or re- 
mitted for reconsideration it may pass 
orders accordingly’. The language of sec- 
tion 25 is indeed very wide, But we must 
attach some significance to the circum- 
stance that both the expressions ‘appeal’ 


1980 


and ‘revision’ are employed: in the sa- 
tute, Quite obviously, the expression ‘e- 
vision’ is meant to convey the idea of 
a much narrower jurisdiction than taat 
conveyed by the expression ‘appeal’, In 
fact it has to be noticed that under S2c- 
tion 25 the High Court cells for and ex- 
amines the record of the appellate au-h- 
ority in order to satisfy itself. The domi- 
nant idea conveyed by tke incorporat on 
of the words to satisfy ‘itself? under S2c- 
tion 25 appears to be that the power cen- 
ferred on the High Court under Sec. 25 
is essentially a power of superintend- 
ence. Therefore, despite the wide langu- 
age employed in Section 25 the Hgh 
Court quite obviously should not inter- 
fere with findings of fact merely becaase 
it does not agree with the finding of -he 
lsubordinate authority. The power cen- 
ferred on the High Court under Sec, 25 
of the Tamil Nadu Buildings (Lease end 
Rent Control) Act may not be as narmw 
as the revisional power of the Hgh 
Court under Section 115 of the Code of 
- Civil Procedure but in the words of 
Untwalia, J., in Dattonpant Gopalva-ao 
v, Vithalrao Marutirao (1975) 2 SCC 46: 
(AIR 1975 SC 1111) “it is not wide 
enough to make the High Court a  seccnd 
kou of first appeal”, r 


4, Some argument was advan:ed 
whether a finding as to the bona fide re- 
quirement of a landlord is or not a mix- 
ed question of fact and law. Reference 
was made to Madan Lal `v. Sain Dass 
Berry (1971) 2 SCC 535: (AIR 1973 SC 
585) and Kamla Soni v, Rup Lal Me tra 
AIR 1969 NSC 186 on th2 one hand and 
T. B. Sarvate v. Nemi Chand, 1966 MP 
LJ 26 (SC) and Mattulal v. Radhe Lal, 
AIR 1974 SC 1596 on the other hand. We 
do not think it is necessery for the pur- 
poses of this case to enter into a dis- 
cussion of this question. Merely to hold 
that a question is a mixed question of 


fact and law is not sufficient to warrant - 


the. exercise of revisional power. It. must, 
however, be shown: that there was a 
taint of such unreasonaktleness resulting 
in a miscarriage of justice. A. conaur- 
rent finding, based on evidence, that the 
landlord did not bona fde require the 
premises for his own use and occupa™ion 
is not in our view a finding which zan 
be touched by the High’ Court exerzis- 
ing jurisdiction under Section 25 of the 
Tamil Nadu Buildings (Lease and Fent 
Control) Act, 1960. The appeal is, there- 
fore, allowed with, costs . The judgment 
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of the High Court is set aside and that 
of the appellate court is restored, 
Appeal allowed, 


AIR 1980 SUPREME COURT 1255 
(From: Delhi)* 
`D. A. DESAI AND 
E. S. VENKATARAMIAH, JJ, 

Civil Appeal No, 2067 of 1979, D/- 19- 
3-1980. 

Dr. N. C. Singhal, Appellant v. Union 
of India and others, Respondents, 

(A) Constitution of’ India, Art. 16 — 
Promotions — Central Govt.. Health Ser- 
vice — Ophthalmology Speciality — Pro- 


` motion to a post in Supertime Grade H 


— Claim to promotion with retrospective 
effect — Not allowed — Central Health 
Service Rules (1963) (as amended by 
Central Health Service (Amendment} 
Rules, 1966) Rr, 8 (3) & 5 — Interpreta- 
tion. (Constitution of India, Art. 309). 

‘Between February 1971 to July 17, 


1978, (when the appellant, a highly qua- 
lified ophthalmic surgeon, working in 
Delhi, came to be promoted to supertime 
grade-II), respondents 4 to 24 were pro- 
moted on different dates to supertime 
grade-II. The promotion of respondents 4 
to 24 was challenged by the appellant on 
diverse grounds, but the principal con- 
tention was that their promotions were 
in. contravention of Rule 8 of 1966 Rules, 

The appellant claimed promotion to 
supertime grade-II from February 18, 
1971 and simultaneously questioned pro- 
motion of respondents 4 to 24 to super- 
time grade-II on various dates after Feb- 
ruary 18, 1971, and before July 17, 1978, 
when he was actually promoted. Effec- 
tive from 3-2-1971, the Central Govern- 
ment converted one post from amongst 
unspecified Specialists’ Grade posts in 
supertime Grade-II in Ophthalmology 
Speciality at Willingdon . Hospital and 
transferred respondent 3, who was then 
working as chief Ophthalmologist-cum- 
Associate Professor of Ophthalmology, 
Pradesh” Medical College, 
Simla and offered the vacancy in super- 
time grade-II caused by the transfer of 
respondent 3, to the appellant who was 
Next in seniority by -way of promotion 
on ad ‘hoc basis, Appellant refused to ac- 
cept promotional post. Thereafter, the 
Government offered the post to another 








"L A. No: 46 of 1973; Bie 11-1-1979 
(Dahi). > - 
DX/FX/B604/80/VEB 
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doctor who was promoied, to supertime 
grade-II post and was appointed at 
Simla. Appellant contended that when 3 
` post in Ophthalmology at Willingdon 
Hospital. was created on February 1, 
1971, by conversion of one post from 
amongst unspecified specialists’ grade 
posts in supertime grade-II that post 
could only have been filled in by promo- 
tion from amongst those holding the posi 
in Specialists’ grade in Ophthalmology 
speciality and he being the seniormost 
and otherwise qualified, he should have 
; -been promoted from that date, Simulta- 
‘ neously, he contended that filling in the 
post so created in supertime grade-II at 
- Willingdon Hospital by transfer of re- 
spondent 3, was in violation of the statu- 
tory rule and hencé invalid. He also con- 
‘tended that as he was not qualified to 
hold the post. of Chief Ophthalmologist- 
cum-Associate Professor of Ophthalmo- 
logy, Himachal Pradesh Medical College, 
Simla, 
and he lacked teaching experience which 
was an essential qualification; the offer 
of that post to him was merely an eye 
` wash and he could “not have accepted 
the same, 
Held (rejecting all the contentions of 
- the appellant and dismissing the appeal) 
that there was no violation of Rule 8 (3) 
or Article 16 of the Constitution. 
i (Paras 8, 13) 
When a post from amongst unspecified 
` specialists’ posts is converted to a speci- 


fied post which means specified in the’ 


speciality in which a need has been felt, 
from amongst those in the specialists’ 
grade belonging to that speciality and in 
. order of their inter se seniority, a pro- 
` motion could be given. AIR- 1973 SC 811, 
Rel, on, (Para 8) 


, On. a true interpretation of the 1966 
Rules in general and rule '8 (3) in parti- 
cular, it could not be gainsaid that 
whenever an unspecified specialists’ post 
is converted into. a specified specialists’ 
post and assigned to a speciality, it can 
be filled in either by promotion or, by 
direct recruitment as the situation war- 
rants, according to the rule and as de- 
termined by_the quota rule. (Para 10) 

Transfers in posts which are in the 
same grade or are considered equivalent 
can be effected on administrative exi- 
gencies, There is no hostile discrimina- 
tion in transfer from one post to the 
other when the posts are of equal status 
- and responsibility. AIR 1974 SC 555, Rel. 
on. (Para 12) 
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If an employee eligible for promotion 
is offered a higher post by way of pro- 
motion, his refusal to accept the same 
would enable the employer, the Central 
Government in this case, to fill in the 
post by offering it to a junior to the 
Government servant refusing .to accept 
the post and in so acting, there will be 
No violation of Article 16 of the Con- 
stitution. Further, the Government ser- 
vant who refuses to accept the promo- 
tional post offered to him for his own 
reasons cannot then be heard to com-. 
plain that he must be given promotional 
post from the date on which the avenue 
for promotion opened to him. (Para 13) 

The word ‘category’ used in Rule 8 (3) 
(a) has to be understood to mean the 
post included in that category and con- 
sequently service in that category would 
mean service in a: post included in that 
category, = > : (Para 16) 

The need for ine: post or the require- 
ments ‘of the hospital or the need for 
an ad‘hoc:or additional appointment is a- 
matter which the Government ‘is com- 
petent to decide and in the absence of 
requisite . material the. court cannot in- 
terpose its own decision on- the necessity 
of creation or abolition of posts, AIR 
1973 SC 2641, Rel. on, (Para 18) 

(B) Civil P. C. (1908), O. 19 R. 3, O. 12 
R. 5— Affidavits by Government — Ad- 
missions in — Evidentiary value — (Evi- 
dence Act (1872), Section 115). 

Admissions in . affidavits filed by the 
Government, which are mere expression 
of opinion limited to the context and.not 
specific assurances, are not binding on 
the Government to create any estoppel. 
AIR 1975 SC 2164, -AIR 1970 SC. 1173 
and AIR 1953 SC 113, Rel. on. 

f (Para 11) 
© ‘Interpretation of Statutes — Rules 


—~— Two. constructions possible — Con- 
struction making the rule unworkable 
should. be avoided. ‘(Para 16) 


Cases.. Referred ; Chronological Paras 
AIR..1975 SC, 2164: (1975) 3 SOR a 

1975 Lab IC i590 
AIR.1974 SC 555. : (1974) 2 SCR 348: 1974 

Lab IC. 427 . 12. 
AIR 1973 SC 811: (1973) 3 SCR 117: 1973 

Lab IC 423 : 8, 13 
AIR .1973 SC. 2641: (1974) 1 SCR 515: 

- 1973 Lab IC 1593 18 
(1971) 2 Serv LR 111 (Delhi) 10 
AIR 1970 SC 35: (1970) 1 SCR 413 21° 
AIR 1970-SC 1173: (1969) 2 SCR 481 11. 
AIR 1953 SC 113: 1953 SCR 486 -11 

Mr. S. R. Srivastava, Advocate and 
Dr. N. C. Singhal, (in person), for Appel- 
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lant; Mr. P. P, ‘Rao, Sr. Advocate (Miss, 
A. Subhashini, Advocate with him), (for 
Nos. 1 and 2) and Mr. B. R., Agarwal 
Advocate (For No. 15), for Respondents, 


DESAI, J :— A highly qualified ophtra- 


Imic surgeon feeling aggrieved that he 
has not been justly treated in the mat- 
ter of promotion to a post in Supertime 
Grade I! seeks redress of his grievarce 


praying for a mandamus that he may be 


deemed to have been promoted frem 


February 18, 1971, failing which mcre 


out of frustration and less by any jusi- 
fication he seeks quashing of the promo- 
tion of respondents 4 to 24 though cm- 
vinced that even if the Court were to c- 
cede to his request he is in no way likely 
to be benefited by this bizarre exerci, 
2. First to the fact situation. The 
Union of India has framed Central Gcv- 
ernment Health Scheme and in imp-e- 
mentation thereof has set up various in- 
stitutions for medical relief and medical 
education, A Central Health Serv-ce 
became a necessity for effectively imp e- 
menting the scheme. With a view to 
constituting the Service, Central Heath 
Service Rules 1963 (‘1963 Rules’ for short), 
were framed and brought into operatpn 
on May 15, 1963. The Rules envisaged 
categorisation of personnel manning the 
Service into five different categories, tc 
wit, category ‘A’ supertime scale Rupees 
1600-2000, category ‘B’ supertime scale 
Rs, 1300-1600, category ‘C’ senior scale 
Rs. 675-1300, category ‘D’ junior scale 
Rs,” 425-950 and category ‘E’ class II 
scale Rs. 325-800. On account of varicus 
imponderables the Service could not be 
constituted and 1963 Rules were amenced 
by Central Health Service (Amendment) 
Rules, 1966, (‘1966 Rules’ for short), In- 
itial constitution of Service was to be on 
and from September 9, 1966. 1966 Rues 
contemplated again the division of S=r- 
vice into four categories, namely, caze- 
gory I comprising supertime grade I 
Rs. 1800-2250; supertime grade II Rup-es 
1300-1800, category II consists, of Specia- 
lists’ grade Rs. 600-1300, category III n- 
cludes General Duty Officers . grade I, 
Rs, 450-1250, and category IV -comprises 
General Duty Officers grade II Rup2es 
350-900. 1966 Rules provided the metkod 
of initial constitution of the servie, 
Rules 7A (1) and 7A (2) provided Zor 
absorbing departmental candidates ho.d- 
ing posts in categories ‘A’. and ‘B’ under 
1963 Rules in posts in supertime grada I 
and supertime grade II respectively of 
re-organised Service under the 1466 
Rules, Those in service on. September 9, 
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1966, and holding posts in categories 'C’, 
'D’ and ‘E’ were absorbed either in the 
Specialists’ grade or General Duty Offi- 
cers’ grade as the case may be. For the 
purposes of constitution and absorption 
of departmental candidates on the date of 
initial constitution of re-Organised ser- 
vice a Selection Committee was set up 
and absorption was made in accordance 
with the recommendations of the Com- 
mittee. This process of absorption was 
over in March 1967, but the constitution 
of the Service was deemed to be effective 
from September 9, 1966. There were 
some promotions to supertime grade II 
up to 1971 but as they are not the sub- 
ject-matter of dispute in this appeal they 
may be ignored. There was also direct 
recruitment to the Service between 1966 
and 1971. 

3. Between February 1971 to July 17, 
1978, when the appellant came to be pro- 
moted to supertime grade II, respondents 
4 to 24 were promoted on different dates 
to supertime grade II. The promotion of 
respondents 4 to 24 is challenged by, the 
appellant on diverse grounds but the 
principal contention is that their promo- 
tions are in contravention of Rule 8 of 
1966, Rules. Rule 8 provides for future 
maintenance of the service. Relevant for 
the present appeal is Rule 8 (3) which 
provides for recruitment to supertime 
grade II both by promotion and nomina- 
tion by direct recruitment. As the ap- 
pellant claims promotion to supertime 
grade II from February 18, 1971, and 
simultaneously questions promotion of re- 
spondents 4 to 24 to supertime grade Il 
on various dates after February 18, 1971, 
and before July 17, 1978, when he was 
actually promoted, on a certain inter- 
pretation of the relevant rule, ‘it may be 
here extracted : 


“8, Future maintenance a the Ser- 
vice — After appointments have been 
made to ‘the Service. under Rule -7 and 
Rule -7A, future vacancies shall be filled 
in j PANE Sa namely :—. 
-xX X. 
(3). Supani Grade 1 ` 

(a) Fifty per cent of the vacancies in 
Supertime Grade il shall be filled by pro- 


-motion of: 


- (i), General Duty “Offices Grade i, 


- with not less than ten ‘years of service in 


that category, or > - 

(ii) Specialists’ Grade Officers with 
not less than eight years of service -in 
that category; in the ratio of 2:3.on the 
recommendation of a Departmental Pro- 
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motion Committee on the basis of merit 
and seniority of the officer concerned; 
Provided that no person shall be eligi- 
ble for appointment to any such post 
unless he possesses the qualifications and 
experience reguisite for appointment to 
such post, i ` > 
Provided that where the case of an 
officer appointed to any post in the grade 
of General Duty Officer, Grade I or the 
Specialists’ Grade, as the case may be, is 
considered for the purposes of promotion 


to any posts in Supertime Grade II under. 


this sub-rule the cases of all persons 
senior to such office in, the grades of 
General Duty Officer, grade I or Special- 
ists’ Grade, as the case may be, shal? 
also be considered, notwithstanding that 
they may not have rendered 10 years or 
8 years of service, respectively, in those 
grades”, om NS n 

4. To appreciate the contention of the 
appellant as to how he claims promotion 
to supertime grade II on February 8, 
1971, it may be noted that effective 
from that date the Central Government 
converted one post from amongst un- 
specified Specialists’ Grade posts in 
supertime Grade II in Ophthalmology 
Speciality at Willingdon Hospital and 
transferred Dr, B. S, Jain, 
3, who was’ then working as Chief 
Ophthalmologist-cum-Associate Profes- 
fessor of Ophthalmology, Himachal Pra- 
desh Medical College, Simla, and offered 
. the vacancy in supertime grade II caused 
by the transfer of respondent 3, to apel- 
lant who was next in seniority by way 
of promotion on ad hoc basis as per 
memorandum dated December 7, 1970. 
Appellant responded to this offer as per 
his letter dated December 9, 1970, where- 


in after putting forward various personal, 


inconveniences and a possible loss in 
emoluments even on promotion, he con- 
cluded his response to the offer as under: 
"In view of my personal problems and 
in the public interest I most humbly re- 
quest that this promotion may kindly be 
granted to me while in Delhi”. 


Thereafter the Government offered the 
post to Dr. Radha Natarajan but she de- 
clined the offer. Subsequently the 
Government offered the post to Dr. M.C, 
Sharma who accepted ‘the same but he 
was not appointed and ultimately - Dr. 
- G. C. Sood was promoted to ` supertime 

grade II post.and was appointed at 
Simla. at : ; ion 

5. Appellant contends that when a post 
‘in Ophthalmology at Willingdon Hospital 
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was created of February 1, 1971,-by con- 
version of one post from amongst un- 
specified specialists’ grade posts in super- 
time grade JI that post could only have 
been filled in by promotion from amongst 
those holding the post in Specialists’ 
grade in ophthalmology speciality and he 
being the seNniormost and otherwise 
qualified, he should have been promoted 
from that date. Simultaneously’ he con- 
tends that fillmg in the post so created 
in supertime grade II at Willingdon 
Hospital by transfer of respondent 3 Dr, 
B. S. Jain was in violation of the statu- 
tory rule and hence invalid: He also con- 
tends that as he was not qualified te 
hold the post of Chief Ophthalmologist- 
cum-Associate Professor of Ophthalmo- 
logy, Himachal Pradesh Medical College, 
Simla, because it was a teaching post 
and he lacked teaching experience which 
was an esseMtial qualification, the offer 
of that post to him was merely an eye 
wash and he could not have accepted the 
same, It is necessary to examine three 
different limbs of the submission sepa- 
rately, C 


6. Rule 5 of 1966 rules provides for 
authorised strength of the service. The 
authorised strength of the various cate- 
gories of the Service on the date of 
commencement of 1966 rules shall be as 
specified in the first schedule, Part A of 
the first schedule deals with supertime. 
grade I and Part B deals with supertime’ 
grade II. Part C deals with Specialists 
grade. The vertical promotional chan- 
nel is from Specialists’ grade and General- 
Duty Officers Grade I to supertime grade 
II and from thereon to supertime grade 
I. On the date of. initial constitution of 
service there were 275 permanent and 
102 temporary, in all 377 posts in specia~ 
lists’ grade. Out of this strength of’ posts 
in specialists’ grade, 28 posts were up- 
graded to supertime grade II, 19 being 
classified as unspecified Specialists’ posts 
and 9 unspecified posts, To that extent 
the permanent strength of posts in Spe- 
cialists’ grade was ` reduced by 28 so as 
to leave it at 247, There is no dispute 
that 19 unspecified Specialists’ posts and 
9 unspecified: posts were upgraded to 
supertime grade II. The controversy is 
how these--posts. were to be filled: in, 
Appellant contends that as these 28 posts 
were in Specialists’ grade and the 
strength of Specialists’ grade posts was 
reduced by 28 whenever any post out of 
these 28 posts added to supertime grade 
II is required to be filled-in, it can only 
be filled ‘in by. promotion from amongst 
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those originally belonging to Specialists’ 
grade, i, e. category ‘C’ under 1963 rudes. 
Simultaneously he contends that as 
these unspecified Specialists’ grade pests 
and unspecified posts, 28 in number zan 
be filled in from those belonging to Spe- 
cialists’ grade, ipso facto they can cnly 
be filled in by promotior. and not either 
by direct nomination or by transfer. In 
support of this submission reliance is 
also placed on an affidavit filed on benalf 
of Union of India in a ‘petition filed by 
Dr, B. S. Jain wherein it was in tems 
stated that these 28 posts could only be 
filled in by promotion and in no o-her 
manner, 

7. The raison d’etre for upgrading the 
28 posts from Specialists’ grade to super- 
time grade II yet dividing them in two 
separate categories each having its wn 
nomenclature, viz., 19 posts designated 
as unspecified Specialists’ grade posts 
and 9 designated as unspecified posts is 
not difficult to discern. 

8. Unlike other professions, medical 
profession has developed branchwise ex- 
pert specialised knowledge referable 
generally to number of parts in which 
human anatomy is divisible. Gereral 
medicine and general surgery are two 
broad genus but under each one of them 
there are numerous specialities and there 
is intensive study and research in sp*cia- 
lity for being qualified for the specielity. 
Being an expert in any one speciality 
simultaneously results in being exclud- 
ed from other specialities even though 
the specialities may be species of a genus 
like general medicine or general surgery, 
Again, in each speciality there wil! be 
a post of a Lecturer, an Assistant Profes- 
sor, an Associate Professor and a Profes- 
sor with a vertical movement by wey of 
promotion. In a non-teaching hospital 
there will be posts like Junior Surgeon, 
Senior Surgeon, Head of the Derart- 
ment and so on. In a profession so :om- 
partmentalised specialitywise, ex hkypo- 
thesi it is difficult to provide for premo- 
tional avenue by way of a general senior- 
ity list integrating different spesiali- 
ties categorywise,' cadrewise or grade- 
wise. If such a general seniority lis: in- 
cluding persons belonging to different 
apecialities albeit in the same grace is 
-drawn up for purposes of promotien it 
might lead to a startling result because 
the need may be of a promotional post 
in a speciality and the man at top o2 the 
seniority list may not belong to that 
speciality but may belong to a different 
speciality and if any promotion wes to 


- need has. been felt. 
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be given to him to a post in a speciality 
for which he is neither qualified nor 
eligible it would be impossible to give 
vertical promotions by referring to such 
general seniority list. Ifthe promotion is 
to a post generally called administrative 
post in a hospital a general seniority list 
including experts belonging to different 
specialities may be helpful but when pro- 
motions are to be given to posts in dif- 
ferent specialities a general seniority list 
is noz only unhelpful but may really 
impede the process of promotion. Again, 
demands of different specialities for addi- 
tional strength may differ from hospital 
to hospital, from area to area and even 
from time to time. In order to meet such 
unforeseen eventualities the rules pro- 
vide for an addition to the strength of 
supertime grade II by keeping 19 posts 
designated as unspecified Specialists’ 
grade posts and 9 unspecified posts in a 
pool. Whenever a demand came for pro- 
viding a higher post in supertime grade 
II in any particular speciality ordinarily 
where the strength of the service is pre- 
scribed a post will have to be created 
which any one familiar with bureaucratic 
juggernaut would immediately realise how 
time consuming it is. Anticipating such 
a situation and to meet with the demands 
of specialities within a reasonable time 
it was provided that there would be a 
pool of 19 unspecified Specialists’ posts 
in supertime grade II and 9 unspecified 
posts also in supertime grade II, This 
would facilitate conversion from the pool 
of unspecified Specialists’ posts of an 
unspecified Specialists’ post to a specified 
Specialist post in a speciality where a 
Once the need is 
felt and a post is converted from an un- 
specified post to a specified post in super- 
time grade II it becomes an addition to 


. the strength of that speciality and the 


post can be filled in, in accordance with 
the relevant rule. But it is implicit in 
this arrangement that the person to be 
appointed to such a post would be one 
who is eligible to be appointed to that 
speciality and not some one who is on 
top of the general seniority list in Spe-}. 
cialists’ prade or general duty officers’ 
grade from which promotion is to 
be made. If promotion has to be 
made from a general seniority list 
which includes all Specialists in the 
Specialists grade the one at the 
top may be a Cardiologist and the 
post may be converted into Anaesthesio- 
logy and it does not require long persua-. 
sive argument to hold that a Cardiologist 
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cannot be appointed as an Anaesthetic. It 
is, therefore, crystal clear that when a 
post from amongst unspecified Specia- 
lists’ posts is converted to a specified post 
which means specified in the speciality 
in which a need has been felt from 
amongst those in the Specialists’ grade 
belonging to that speciality and in order 
of their inter se seniority a promotion 
could be given. This position is imesca- 
pable and it is difficult to comprehend a 
‘position contrary to this. In fact, this 
‘situation has been expressly recognised 
by this Court- in ‘Union of India 
v. S. B. Kohli, (1973) 3 SCR 117: (AIR 
1973 SC 811), wherein it was held that 
for being appointed as a Professor in a 
particular speciality in that case Ortho- 
paedics, the condition that a person must 
have a post-graduate degree in Ortho- 
paedics would not result in any classi- 
fication without reference to the objec- 
tives sought to be achieved and this 
would not result in any discrimination 
nor would it be violative of Article 16. 
9. In passing a contention of the ap- 
pellant that all 28 posts which were de- 
ducted from the strength of permanent 
posts in Specialists’ grade and added to 
supertime grade II must on that account 
alone be filled in by promotion from 


those belonging to the Specialists’ grade _ 


only may be examined. There is no 
merit in this contention. If there was 
any substance in this contention there 
was no reason to provide for two different 
designations and divide the 28 posts in 
two different nomenclatures. 28 posts 
are made up of 19 posts designated as 
unspecified Specialists’ posts and 9 un- 
specified posts. Undoubtedly 19 posts 
which were designated as unspecified 
Specialists’ posts must be filled in from 
amongst those belonging to the Specia- 
lists’ grade but that itself also shows 
that the remaining 9 


may be promoted from General Duty 
Officers grade I because General Dutty 
Officers grade I are also promotable to 
supertime grade II. The nomenclature 
unspecified Specialists’ post and unspeci-~ 
fied post provides an effective answer 
and indicates that while in the case of 
the former promotion must be given 
from Specialists in respect of the latter 
General Duty Officers Grade I would be 
eligible for promotion. Merely because 
all 28 posts were deducted from the 
strength of posts in Specialists’ grade it 
could not be said that all 28 posts would 
be available for promotion to those be- 


N. C. Singhalv, Union of India 


unspecified posts - 
can be filled in from amongst those who. 
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longing to Specialist? grade only. The 
language employed in rule 5 also points 
in this direction, There is, therefore, no 
substance in the contention that all 28 
posts must be filled in by promotion 
from amongst those who belong to Spe- 
cialists grade only, - 

10. The last limb of the argument is 
that the 19 unspecified Specialists’ posts 
in supertime grade II can only be filled 
in by promotion and not in any other 
manner and particularly not by transfer. 
The provocation for this submission is 
posting of Dr. B. S, Jain in supertime 
grade II post created at Willingdon Hos- 
pital in February 1971. Undoubtedly. 
One unspecified Specialists’ grade post 
was converted and was designated as 
specified post in supertime grade II. in 
Ophthalmology speciality at Willingdon 
Hospital in February 1971. Appellant 
says that once an unspecified specialists’ 
grade post was converted into a speci- 
fied post and that as it was assigned. to 


Ophthalmology speciality, he being the 


seniormost Ophthalmologist and quali- 
fied for the post, that post could only be 
filled in by promotion and he should have 
been promoted and the posting of Dr. 
B. S. Jain by transfer to that post was 
illegal and invalid. Rule 8 provides for 
future maintenance of the — service, 
Rule 8 (3) provides for 50% of the 
vacancies in supertime grade II to be 
filled in by promotion of General Duty 
Officers Grade I and Specialists’ grade 
officers in the ratio of 2:3 and the remain- 
ing 50% of the vacancies to be filled in 
by direct recruitment in the manner 
specified in the second schedule. Now, 
once an unspecified Specialists’ grade 


. post in supertime grade II is converted 


and made a specified post in a speciality 
it is an addition to the strength of the 
speciality and the filling in of such post 
shall be governed by Rule 8 (3), Undoubt- 
edly if it is to be filled in by promo- 
tion, that would only be from amongst 
those belonging to Specialists’ grade 
officers as the converted post was un- 
specified Specialists’ post. But to say 
that it can be filled in only by promo- 
tion is to ignore the mandate of statu- 
tory Rule 8 (3) which provides for fill- 
ing in posts in supertime- grade II by 
either promotion or nomination in the 
ratio therein prescribed. Once there is 
a post in supertime grade II which is to 
be filled in subsequent to the initial con- 
stitution of the Service, Rule 8 (3) will 
be attracted in. all its rigour. And it 
should not be overlooked that Rule 8 (3) 


1986 


provides for filling in of posts in super- 
time grade II by promotion as well as ty 
direct recruitment in the ratio of 1:1. Cn 
a true interpretation of the 1966 rules 
in general and Rule 8 (3) in particular it 
could not be, gainsaid that whenever =n 
unspecified Specialists’ pos: is converted 
into a specified post and assigned to a 
speciality it can be filled in either ty 
promotion or by direct recruitment as 
the situation warrants according to the 
Tule and as determined by the quo-a 
rule, But it was very strenuously com- 
tended that the Central Government im- 
plementing the rule has understood ard 
in fact implemented the rule to ths 
effect that whenever an unspecified Sp2- 
Ccialist’s post is converted as a specified 
post and assigned to a speciality it can 
only be filled in by promotion, Reliance 
was placed upon an affidavit made wn 
behalf of the Central Government in a 
writ petition filed by Dr. B. S. Jain in 
Delhi High Court. In the counter-afi- 
davit on behalf of the Central Gov- 
ernment a stand was teken that tre 


19 unspecified Specialists’ posts were 
meant only for promcting category 
‘Œ clinical Specialists to supertine 


grade II. In Union of India v. Bhm 
Singh, (1971) 2 Serv. LR 111 at p F24 
Delhi), the Court refers to the stand 
taken on behalf of the Union of India 
in that case as under: 


“Learned counsel for the appellant 
(Union of India) submits that these pasts 
were included in supertime grade II mot 


with reference to the actual number of- 


officers who had completed 8 years of 
service or more on a particular date but 
only with a view to providing opportuni- 
ties of promotion to the former categery 
‘© officers holding clincial Speciauist 
posts”. 

11. It does appear that such a stand 
was taken on behalf of the Union of India 
but simultaneously it may be noted that 
the Court has not accepted the stend. 
And it would be too late in the day to 
say that on such a stand of the Unior of 
India, if it runs counter to the rule ex- 
plicit in meaning any argument can be 
founded or any relief can be claimed 
unless estoppel is urged. And no such 
estoppel is claimed. In P. C. Seth v. 
Union of India, (1975) 3 SCR 201 a p. 
210: (AIR 1975 SC 2164), the petitiomers 
urged that the view put forward on their 
behalf had been admitted by the Cov- 


ernment in its affidavit filed in conmec- 


tion with certain earlier proceedings of- 
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similar nature and other admissions in 
Parliament on behalf of the Government. 
Negativing this contention this Court 
held that such admissions, if any, which 
are mere expression of opinion limited 
to the context and not specific assurances, 
are not binding on the Government to 
create any estoppel. Similar view was 
also expressed in J. K, Steel Ltd, v. 
Union of India, (1969) 2 SCR 481 (at 
p. 498): (AIR :1970 SC 1173), where fol- 
lowing the earlier decision of this Court 
in Commissioner of Income-tax, Madras 
v. K. Srinivasan, 1953 SCR 486: (AIR 
1953 SC 113), it was observed that the 
interpretation placed by the Depart- 
ment on various sub-sections in the in- 
structions issued by the Department 
cannot be considered to be proper guide 
in a matter wherein the construction of 
a statute is involved. Therefore, ít 
cannot be said that 19 unspecified Spe- 
cialitists’ posts could only be filled in 
by promotion and such an interpretation 
or stand would run counter to the ex- 
press provision contained in Rule 8 (3) 
which is statutory. Even if such be the 
stand of the Central Government it will 
have to be negatived and was in fact 
negatived in the case of Dr. B. S. Jain. 

12. Incidentally it would be incon- 
gruous to hold that when a post is creati- 
ed in a certain grade, category or cadre 
and it is to be filled in, some one who 
is already in that grade, category or 
cadre cannot be transferred to that post 
and the post so vacated by him can be 
filled in, in the manner prescribed, Even 
if there was some substance, though there 
is none, in the contention on behalf of 
the appellant that whenever unspecified 
Specialists’ post is converted into a spe- 
cified post it can only be filled in by 
promotion yet when some one who is 
already in that grade is transferred to 
the newly created post and the post 
vacated by such transferred employee is 
Offered by way of promotion which in 


. fact was done in this case there is any 


violation of the rule. As pointed out 
earlier, when a post is created it is an 
addition to the strength of that parti- 
cular category and the additional strength 
has to be filled in in the manner pre- 
scribed in the rule and that no sanctity 
attaches to the place where the post is 
created but the sanctity attaches to the 
number of posts and the manner of fill- 
ing them. Now, Dr. B. S. Jain was already| - 
holding the post in supertime grade II at 
Simla when a post in supertime grade II 


in Ophthalmology was created at Wil- 
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[lingdon Hospital from amongst unspeci- 
fied Specialists’ posts, Even if this ad- 
ditional post has to be filled in by pro- 
motion, as contended by the appellant 
it is not open to him to urge that the 
jpost at Willingdon Hospital alone must 
have been filled in by promotion, Dr. 
B. S. Jain was transferred to the post 
created at Willingdon Hospital and the 
post vacated by him which was super- 
time grade II was offered to the appel- 
lant as and by way of promotion, There- 
fore, even if the contention of appellant 
is to be accepted, there is no violation of 
Rule 8 (3). Equally it is also not correct 
to contend that Dr. B, S. Jain could not 
have been transferred to the post created 
at Willingdon Hospital. Transfers in 
{posts which are in the samé grade or are 
considered equivalent can be effected on 
administrative exigencies. Once a new 
post is created and it is an increase in 
the strength of the cadre in which the 
post is created, every one in that cadre 
is eligible to fill in that post and transfer 
is permissible. Transfer of Dr. B. S. Jain 
is, therefore, beyond question. In E. P.. 
Royappa v. State of Tamil Nadu (1974) 2 
SCR 348 at p. 363: (AIR 1974 SC 555), it 
is observed that the services of cadre 
officers are utilised in different posts of 
equal status and responsibility because 
of exigencies of admijnistration and em- 
ploying the best available talent in suit- 
able post. There is no hostile discri- 
mination in transfer from one post to 
other when the posts are of equal status 
and responsibility. Therefore, it is futile 
to urge that filling in the post created at 
Willingdon Hospital in supertime grade 
II by transfer of Dr, B. S. Jain, a person 
already promoted to supertime grade II 
was invalid inasmuch as the post was 
not filled in by promotion or direct re- 
cruitment but by transfer. 

13. The next contention is that the 
fretusal of the appellant to accept the 
post at Simla offered to him will not 
debar him from promotion because the 
appellant was not qualified for the post 
. If an employee eligible for 
jpromotion is offered a higher post by 
4way of promotion, his refusal to accept 
ithe same would enable the employer, the 






jcept the post and in so acting there will 
be no violation of Article 16. Further, 
the Government servant who refuses to 
4aécept the promotional post offered to 
him for his own reasons cannot then be 


N. C. Singhal v. Union of India = 


A.L R. 


heard to complain that he must be given 
promotional post from the date on 
which the avenue for promotion opened 
to him. Appellant being conscious of 
this position tried to circumvent it by 
saying that the post at Simla offered to 
him by way of promotion in supertime 
grade II was a teaching post ‘for which 
he was not qualified and, therefore, his 
refusal to accept the same cannot come 
in his way from claiming promotion 
from the very date on which he refused 
to accept the promotion to a post for 
which he was not qualified. Appellant 
went so far as to suggest that the Gov- 
ernment action in offering him. the post 
at Simla was actuated by malice in that 
while making a show of offering him a 
promotional post it so deliberately acted 
as would impel the appellant to: refuse 
the same, Says the appellant that one] ` 
post from the pool of unspecified specia- 

lists’ posts was converted to a specified 

post in Ophthalmology and was sanc- 

tioned at Willingdon Hospital which is 

not a teaching hospital and, therefore, 

the appellant was fully qualified for be- 

ing promoted to that post. Instead of 

acting in this straightforward manner - 
the Government transferred Dr, B. S. 

Jain from Simla to the post newly 

created at Willingdon Hospital and pur- 

ported to offer the Simla post to the ap- 

pellant for which appellant was not 

qualified and thus deliberately thwarted 

the promotional opportunity of the ap- 

pellant and that this smacks of malice, 

To substantiate this submission the ap- 

pellant points out that the designation \ 
of the post at Simla was Chief Ophthal- 
mologist-cum-associate Professor of Oph- 
thalmology, Himachal Pradesh Medical 
College, Simla, This according to the ap- 
pellant was a teaching post and the qua- 
lification prescribed by the regulation 
framed by the Medical Council of India 
requires as an essential qualification a 
teaching experience as Reader or Assis- 
tant Professor in Ophthalmology for five 
years in a Medical College after requi- 
Site post-graduate qualification, It was 
further stated that the appellant had no 
teaching qualification though he started 
teaching at the Safdarjang Hospital 
when he was recognised as a post- 
graduate teacher in Ophthalmology but 
his teaching experience extended to | 
barely two weeks. It was also said 
that essential teaching experience pre- 
scribed by the Medical Council of India 
under its regulation is not relaxable and 


that, therefore, appellant was not quali- 
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fied for the post of Assoviate-Professer 
which was offered to him, In S.- B. 
Kohls case (AIR 1973 SC 811) this 
Court did observe that a discretion 70 
relax teaching experience qualification 
is conferred only on the U.P.S.C. n 
cases of direct recruitmert and not to 
the Departmental Promotion Committze 
in case of promotion. That being the in- 
tent of the law it is to be given effect 
to, This observation is in a slightly df- 
ferent context but one may safely pmo- 
ceed on the assumption that essentzal 
teaching qualification for the post of an 
Associate Professor prescribed by Medi- 
cal Council of India is not relaxabde, 
Therefore, it can be said with some jus- 
tification that the appellant who did rot 
have the requisite teaching experierce 
was not qualified for the post of Asso- 
ciate Professor, But this want of queli- 
fication impelling refusal to accept po- 
motion appears to be an afterthought on 
his part. When the promctional post was 
offered to him as per letter dated Decem- 
ber 7, 1970, appellant did not redly 
by saying that he was not qualified for 
the post. In his reply dated December 9, 
1970, to the offer made by the Govern- 
ment appellant pointed ont that he was 
involved in some litigation with regard 
to his house and that his stand for evic- 
tion would be weakened by his transzer. 
He then proceeded to point out taat 
he was suffering from chronic bronchitis 
and that the climate at Simla may aot 
suit him. He also pointed out the ad- 
verse effect of climate on the health of 
his wife, He then proceeded to point dut 
that apart from his personal problems he 
was engaged in’ the Safcarjang Hospital 
for teaching of post-graduate students 
and, therefore, he requeszed the Govern- 
ment: “the post of Chief Ophthalmo- 
logist-cum-Associate Prozessor of Ogh- 
thalmology may kindly be bestowed on 
me at Safdarjang Hospital where there 
is essential need for such a post”. Cculd 
this be the stand of a person offered a 
promotional post honestly believing ‘hat 
he was not qualified for the same? The 

offered to him was of Cnaief 
Ophthalmologist-cum-Associate Professor. 
Appellant believes and now says thaf he 
was not qualified for the same if the 
post was at Simla but if the same post 
was created at Delhi with the same de- 
signation with the same responsibelity 
for teaching and that too. at the post- 
graduate level he considered himself to 
be fully qualified for the-same and re- 


quested the Governmen: to bestow that 
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post on him. He then proceeds to point 
out his merits and puts forth his dis- 
inclination for being promoted to the 
post at Simla. In the face of his bold 
statement that he is prepared to be ap- 
pointed as Chief Ophthalmologist conti- 
nuing to do teaching work at the post- 
graduate level at the Safdarjang Hospi- 
tal, he now wants to assert that he was 
not qualified for the post. This conve- 
nient afterthought cannot decry the fact 
that the appellant declined to accept the 
Post at Simla not because he believed he 
was not qualified for the post but be- 
cause he was not inclined to leave Delhi, 
may be for reasons which may be true 
and compelling for him. This becomes 
explicit from a further averment in 
paragraph 7 of his reply wherein he 
points out to the Central Government 
that even though he was selected by the 
U. P. Government for the post of Chief 
Medical Officer, Gandhi . Memorial Eye 
Hospital, Aligarh, on a fabulous salary 
of Rs, 3,000/- pm. and which offer was 
transmitted to him through the Govern- 
ment so as to enable the Government to 
release him and although the Govern- 
ment was considering his release on de- 
putation for the post but he himself de- 
clined the offer because of domestic pro- 
blems. There is thus no room for doubt 
that the appellant considers himself 
qualified for any post in Delhi and was 
under no circumstances willing to léave 
Delhi and his disinclination to accept 
any post at Simla stemmed not from his 
honest belief that he was not qualified 
for the post but because he was not in- 
clined to leave Delhi. Undoubtedly ıt 
may be that under the regulation stricto 
sensu he may not be qualified for the 
post of Associate Professor because he 
did not possess the requisite teaching ex- 
perience. But an ad hoc arrangement 
could have been made and it was open 
to the Central Government, if the appel- 
lant had accepted the post, to move the 
Medical Council of India to permit the 
Central Government to appoint the ap- 
pellant at Simla. Some way could have 
been found but the door was bolted by 
the appellant himself declining the offer 
for reasons other than his qualification 
which he may have found compelling. 
In this background it is difficult to accept 
the submission of the appellant that the 
offer made by the Government was an 
eye wash or a make-believe and there- 
fore, his refusal to accept the offer of 
promotion would not: - postpone his pro- 
motion, Le aed A 
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14. Incidentally it would be advanta- 
geous to take. note of the fact at this 
stage that the appellant was promoted 
to supertime grade II on July 17, 1978 
and between February 1971 when he de- 
clined to accept promotion and July 1978 
when he was in fact promoted, no one 
junior to. him in the speciality to which 
he belongs was ever promoted overrid- 
ing his claim to supertime grade IL 
Therefore, if since his refusal to accept 
promotion at Simla appellant was never 
superseded by any one junior to him in 
his speciality it is difficult to entertain 
the contention that in refusing promo- 
tion to him when some posts were con- 
verted from unspecified Specialists’ posts 
into different specialities and were filled 
in by those who were qualified to be 
promoted in the respective speciality in 
which the post was created he could be 
said to have been superseded in viola- 
tion of Article 16. And in. this view of 
the matter nothing more need be exam- 
ined but as certain other contentions 
were advanced which even if accepted 
would not in any case benefit the appel- 
lant, it appears to us an exercise in futi- 
lity but we would rather dispose them 
of than gloss over them. | cS 


15. In the High Court appellant can- 
vassed twofold contention that between 
1966 and 1971, ie. after the initial con- 
stitution of service and before the pro- 
posal, offering promotion to the appel- 
lant at Simla was.made 25 promotions 
were given to supertime grade.IJ to per- 
sons who were ineligible for the same 
and secondly after February 1971 and 
before July 1978 when he was actually 
promoted .to supertime grade II, 29. pro- 
motions were given to supertime grade II 
some of whom are. respondents 4 to 24 
and that their promotion was in contra- 
vention of Rule 8 (3) of the Rules: and, 
therefore, invalid. Before this. Court the 
first limb of the argument, namely, in- 
validating promotions .between 1966 and 
1971 to supertime grade II was not can- 
vassed. It was the second limb of the 
argument, that was pressed into service, 
None of those who were promoted be- 
tween February 1971 and July 1978 be- 
longed to the speciality to which appel- 
lant belongs. Each of them. belonged to 
‘a different speciality and admittedly. ap- 
- pellant was not qualified for being pro- 
moted to any supertime grade IJ post in 
the speciality in which each one of them 
was promoted, When this aspect became 
clear a question was posed to the appel- 
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lant how he wouid be benefited even if 
his contention were to prevail that none 
of them was eligible for promotiun to 
supertime grade If and, therefore, the 
promotion -of each of them deserved to 
be quashed. The answer was that there 
is a common seniority list of persons be- 
longing to supertime grade II and pro- 
motion to supertime grade I is by senior- 
ity and that promotion of respondents 
4 to 24, if quashed, would push the ap- 
pellant higher up in seniority above 
them and would enhance his chances of 
promotion to supertime grade I. Remote 
chances of promotion could hardly be 
said to be condition of service which if 
impaired would be violative of Art. 16, 
Even assuming. that a remote chance of 
promotion if adversely affected would 
give a cause of action, it was made clear 
that the appellant is retiring’ on super- 
annuation in the last quarter of this 
_year and that even if he is assigned a 


deemed date of promotion somewhere in ` 


February 1971 yet there are number of 
persons above him in. supertime grade Ii 
who were promoted between 1966 and 
1971 and appellant -has not even a re- 
mote chance of promotion, Appellant at 
that stage reacted by saying that even 
if it be true, yet the promotions of re~« 
-spondents 4 to 24 ought to be quashed 
because when he with respondents 4 to 
24 and others belonging to supertime 
grade II attend. a meeting convened’ to 
discuss some administrative matter or 
for hoiding charge of higher post tem- 
porarily ‘vacant they claim seniority 
over him and his dignity is impaired, 
This calls for no comment save and ex- 
cept saying that the approach appears to 
be more emotional rather than realistic, 
However, the contention may be exam- 
ined on merit, . 


16. Promotion of respondents 4 to 24 
was questioned.on the ground that each 
of them was ineligible for promotion to 
supertime grade II on the date on which 
each of them was promoted in view of 
the provision: contained. in Rule 8 (3), 
Rule 8 (3) has been extracted: herein- 
before: The contention is that since the 
initial constitution of service. on Sept- 
ember 9, 1966, any future promotion to 
supertime grade II from departmental 
candidates -could be from amongst those 


who qualify for the same as provided for- 


in Rule 8. (3). Apart from -academic 
qualification, > the. experience 
cation- prescribed -is that the General 
Duty,.Officers grade I and Specialists’ 


. Qualifi~. 


`N 
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grade officers should have put im 


. 10 years and 8 years of service respect- 


bs 


ively, in that category. Appellant con- 
tends that service in the category means 
service in that category which was con- 
stituted under the 1966 amended Rules. 
Rule 2 (c) defines category to mean. 3 
group of posts specified in column 2 cf 


the table under Rule 4. Rule 4 provides. 


for classification, categories and scales cf 
pay. It provides that there shall be four 
eategories in the service and each cate- 
gory shall consist of the grade specified 
in column 2 of the table appended to the 
rule, The four categories are: first cate- 
gory which includes supe-time grade I 
and supertime grade H posts, Category 
two is Specialists’ grade posts, category 
three comprises General Duty Officers, 
grade I and category four :ncludes Gene- 


“yal Duty Officers grade IL It was cor- 


tended that the service to be rendered 
for the qualifying period must be in tke 
eategory and, therefore, a General Duty 
Officer grade I can only tecome eligib:e 
for promotion after he renders 10 yeacs 
of service in that category which came 
in existence on September 9, 1966, ard 
this would apply mutatis mutandis <o 
the Specialists’ grade officers who must 
put in 8 years of service in the cate- 
gory which came into existence on Sep- 
tember 9, 1966. If this contention were 
to prevail, apart from anything else, a>- 
pellant himself would not have been 
qualified for promotion to supertime 
grade I in February 1971 from which 
date he claims as being eligible for pro- 


, motion to supertime grade II because he 


r 


had not put in 8 years of service in the 
category of Specialist? grade officers 
formed on September 9, 1966. That 
apart, it is impossible to overlook the 
history of the service. The rules were 
initially framed in 1963, At that tine 
the service was sought t> be classifizd 
in 5 categories styled category ‘A’ to 
category ‘E’. Expression ‘category’ in 
1963 Rules was defined to mean a group 
of posts carrying the sam=2 scale of pey. 
Another salient feature of which notice 
should be. taken is that save and except 
upward revision in scale, category I un- 
der the 1966 amendment Rules includes 
categories ‘A’ and ‘B’ uncer 1963 Rules. 
Category ‘C’ 
Specialists’ grade ie. category II under 
the 1966 Rules. Category D’ is equated 
with General Duty Officers grade I 
styled category III and category ‘E’ is 
equated with General Duty Officer 
1980. S. C./80 VIII G—5 
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has been designated as. 
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grade II, ie. -category IV. Expression 
‘service in the. category’ has to be únder- 


. stood in this historical background, It 


is difficult to- entertain the contention 
that the past service of Specialists’ cate- 
gory ‘C’ officers got wholly wiped ‘out 
merely because the nomenclature of 
category ‘C’ Specialists officers was 
changed to Specialists’ grade officers re- 
placing the expression ‘category C’ by 
category II. And that would - apply 
mutatis mutandis to General Duty Offi- 
cers grade I and grade H, The change 
in the definition of the expression ‘cate- 
gory’ appears to be instructive in that 
by the change service in the post is em- 
phasised and the question of the grade 
of pay is relegated into background. And 
this change appears to be with a pur- 
pose inasmuch as when certain qualify- 
ing service is prescribed for being eli- 
gible for promotion in a category the 
emphasis is on service rendered in a 
post irrespective of the grade. A Spe- 
cialists’ grade officer belonging to cate- 
gory II was a Specialists’ grade officer in 
category C. He was even then eligible 
for promotion to supertime grade IL 
Was it ever intended that a Specialists’ 
grade officer belonging to category ‘C’ 
under 1963 Rules who had put in more 
than 8 years of service but who was not 
promoted prior to September 9, 1966, the 
date of initial constitution of service, or 
on the date of initial constitution of ser- 
vice, would be ineligible for promotion 
for a period of 8 years simply because 
the designation of the category changed? 
Was it intended that there should be a 
complete hiatus for a period of 8 years 
in promoting Specialists’ grade officers to 
supertime grade II and for a period of 
10 years in case of General Duty Offi- 
cers grade I? There is no warrant, for 
Such an inference from the Rules. Such 
an intention cannot be attributed to the 
framers of the Rules nor is it possible 
to accept the submission of the appel- 
lant. that the posts could have been fill- 
ed in by direct recruitment because 
where candidates eligible for promotion 
were not available it was open to resort 
to direct recruitment as provided in the 
Rules, It is a well recognised canon of 


` construction ‘that the. construction which 


makes the Rule otiose or unworkable 
should be avoided where two construc- 
tions are possible and the Court should| , 
lean in favour of the construction which 
would make the rule workable and fur- 


ther the purpose for which the rule is 
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Jintended. While prescribing experience 
qualification in 1966 Amendment Rules, 
the framers of the Rules could not have 
intended to ignore wholly the’ :past ser- 
vice, A Specialist who was in category 
‘C’ was included in category JI with the 
designation ` Specialists’ grade officer. 
Similarly, General Duty Officer grade I 
in category ‘D’ acquired the same no- 
menclature General Duty Officer grade I 
in category II. There- was: an upward 
revision of pay scales of both the cate- 
gories, Should. the change in designation 
be understood to ‘mean that the past 
service rendered as Specialist or as 
General Duty Officer is wholly wiped 
out for any future promotion? ‘Even after 
change of designation it is not. suggest- 
ed that the duties underwent any change. 
Same duty was performed a day prior 
to September. 9, 1966, and the day there- 
after by both the categories in the re- 
spective posts. In: this background the 
High Court was right in holding that the 
word ‘category’ ‘used in Rule 8 (3) (a) has 
to, be understood “to mean-the post in- 
cluded in that category and consequent- 
ly service in: that: category would mean 
service in a pot: included in that cate- 


gory. ` 


17. The appellant contended that this 
construction would run counter to the 
posting of former categories ‘D’ and ‘FE’ 
Officers on probation on September 9, 
1966, in Specialists’ grade and General 
Duty Officers grade J. In this connection 
it must be recalled that ‘on initial con- 
stitution of Service some persons who 
were in the category of General Duty 
Officers were absorbed and appointed 
in Specialists’ grade and vice. versa was 
true of some persons. It is equally true 
that officers belonging to categories ‘D’ 
and ‘E’ were considered in a . category 
lower to category ‘C’. It is equally por 
sible, therefore, that on September 9, 
1966, i, e. the date of initial constitution 
of service some of the officers belonging 
to categories D and ‘E’ who were 
absorbed in categories II and ITI respect- 
ively may have been put. on proba- 
tion’ but for qualifying service for up- 
ward promotion service rendered as pro- 
bationer is not to be ignored. Viewed from 
either angle it is crystal clear that ser- 
vice rendered in equivalent post prior 
to the date of initial constitution of ser- 
vice could be taken into account in cal- 
culating qualifying service for next pro- 

motion. This was the stand taken by the 
Government in the affidavit filed in Civil 
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Writ No, 1155/71 filed by Dr. Chandra 


Mohan in the High Court of Delhi and’. 


that appears to be consistent with the 
construction of Rule 8 (3).. The conten- 
tion, therefore, that executive instruc- 
tion ‘cannot run counter to the statutory 
rule must be rejected as untenable in 
the“ facts of this c case, . 


“18. It was next E that the 
Government was guilty of legal malice 
in that in -February 1971, on a need 
being felt, a post in supertime grade I} 
in Ophthalmology speciality was sanc- 
tioned at Willingdon Hospital and filled 
in by ‘transfer of Dr. B, S. Jain over- 
looking and ignoring the rightful claim 
of appellant and on transfer of Dr. B. 8. 
Jain on March 7, 1972, to Safdarjang 
Hospital, the post was also transferred 
to Safdarjang Hospital. In this connec- 
tion appellant also pointed out that there 
is material on record to show that the 
Superintendent of Willingdon Hospital 


felt an acute need for a post in super-, 


time grade II in Ophthalmology specia- 
lity and yet it was not created while 
on the ‘other hand in order to accom- 
modate some favourites like respon- 
dents, 4, 5, 8, 9, 12, 13 and 15 some posts 
in different specialities where they could 


‘be accommodated were created without 


the need for the same, There is evi- 
dence to the effect that appellant had 
sent a proposal duly recommended by 
Medical Superintendent of Safdarjang 
Hospital to the authorities for creating a 
supertime grade II post in Eye. Depart- 
ment in May 
May 3, 1971. There is also . material to 
show that some ad hoc appointments 
were made in supertime grade II. It is, 
however, not possible to strike down 
those appointments on the ground. that 
some posts were created in supertime 
grade II though not needed wherein 
some of the respondents were’ promoted 
or that there was no justification for 
creation of posts or for making ad hoc 
appointments. It should be distinctly 
understood that not a single post was 
created in. Ophthalmology speciality to 
which appellant could have been appoint- 
ed. The need for the post. or the re- 
quirements of the hospital or the need 
for an ad hoc or additional appointment 
is a matter which the Government is 
competent to decide and in the absence 
of requisite material the Court cannot 
interpose its own decision on the neces- 


sity of creation or abolition of posts, 
Whether a particular post is necessary is 


> aa 


1971 as per letter dated \ 


we 
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a matter depending upon the exigencies 
of the situation and adminisirative neces- 
sity. The Government is a better Judge 
of the interests of the general public. for 
whose service the hospitals are set ur 
And whether a hospital catering to th= 
needs of general public providing medi- 
cal relief in different specialities has need 
for a particular post in a particular spe- 
ciality would be better jadged by th2 
Government running the hospital. I 
Government is a better judge it must 
have the power to create or abolish th2 
posts depending upon the needs of the 
hospital and the requirements of generel 
public. Creation and abolition of posts 
is a matter of Governmert policy and 
every 
power in the interest and necessity cf 
internal administration. The creation 
or abolition of post is dictated by policy 


decision, exigencies of circumstances and’ 


administrative necessity. The creation, 


the continuance and the abolition of pos-s. 


are all decided by the Government m 


the interest of administration and general: 


public (see M. Ramanatha Pillai v.: The 
State of Kerala, (1974) 1 SCR 515 at 
p. 520: (AIR 1973'SC 2641). The Couct 
would be the least competent in the face 
of scanty material to decide whether the 


Government acted honestly in creatirg: 


a post or refusing to create a post or ics 
decision suffers from mala fide, legal‘ er 
factual. 
cult to entertain the contention of the 
appellant that posts were created to az- 
commodate some specific individuals iz- 


noring the requirements of the hospital: 


or the interests of the general public at 
large, 

19. It was next contended that respon- 
dent 9, Dr. K, P. Mathur and respondent 
23, Dr. A. R. Majumdar should have 
been considered ineligible for promotien 
because both of them were’ adversely 
commented upon’ by the Madras High 
Court as being negligent in discharge vf 
duties and the Government had to pay 
a sum of Rs, 10000/- -as compensation 5y 
way of damages for their negligence. He 
sought inspection of some files to suz- 
stantiate this allegation, 
though respondents 9 and 23 were maie 
parties they did not appear to controvert 
this fact. But it appears from the record 
that they were promoted after thay 
were selected by the Departmental Pro- 
motion Committee and the promotion was 
approved by U. P. S. C. Appellant coan- 
tends that his averment on his pert 
has remained uncontroyerted and it 
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sovereign Government has this’ 


In this: background it is difi- 


Unfortunately 
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must be taken as having been admitted 
and proved, It may be mentioned that 
in the petition filed by the appellant in 
the Delhi High Court this allegation was 
not specifically averred. In a subseqtent 
affidavit filed by him this allegation’ was 
put forth. If respondents 9 and 23 had 


_ not appeared in the High Court the ap- 


pellant should have shown that this 
subsequent affidavit was served upon 
them, and in that event alone some ad- | 
verse inference: may be drawn against 
them. It may be that the Government 
may not be interested in either denying 
or admitting this averment which direct- 
ly and adversely affects respondents 9 
and 23. However. in view of the fact 
that they were selected by the Depart- 
mental Promotion Committee and the 
promotion was approved by the U.P.S.C. 
it is difficult to entertain the contention 
at the hand of the appellant who is, not 
in any way going to be benefited by the 
invalidation of their promotion. 


20. It was incidentally urged that pro- 
motions ‘given to respondents 9, 12, 13 
and 15 must be set aside because they 
belonged to former category ‘D’ an 
were given promotions: against 19 un- 
specified posts in contravention of the 
affidavit of the Government. As stated 
earlier, there were some Specialists in 
category ‘D’ also. At the time of initial 
constitution of service those who quali- 
fied for, being appointed General Duty 
Officers from category ‘D’ were absorbed 
in category III and those who were eligi- 
ble for being absorbed. in Specialists’ 
grade were so absorbed. After absorp-. 
tion they: belonged to the respective cate- 
gory. Thereafter on conversion of posts 
from the pool of 19, unspecified Specia- 
lists’ posts; they were promoted as being 
found qualified for the same and for the 
post to which each one of them was pro-. 
moted appellant was not qualified and, 
therefore, the contention that the pro- 
motion , of the aforementioned. four re- 
spondents should be set aside has no 
merit in it. : 

21. Having examined the challenge to 
the promotion of respondents 4 to 24 on 
merits, it must be made clear that the 
appellant is least qualified to question 
their promotions, Each one. of them was 
promoted to a post in supertime grade II 
in a-speciality other than Ophthalmology 
and appellant admittedly was not quali- 
fied for any of these posts. Even if their 
promotions are struck down appellant 
will not get any post vacated by them. 


` -A268 S.C. - N, C. Singhal v, 


Incidentally High Court also. upheld their 
promotions observing that by the time 
the petition was heard each one of them 
had requisite service qualification and, 
therefore, the promotions could not be 
struck down. Once the challenge on 
merits fails the second string to the bow 
need not be examined. Having said all 
this appellant is least competent to chal- 
lenge their promotions. In a slightly 
comparable situation this Court in Chitra 
Ghosh v. Union of India (1970) 1 SCR 
413 at p. 420: (AIR 1970 SC 35), observed 
as under: 


“The other question which was can=- 
vassed before the High Court and which 
has been pressed before us relates to 
the merits of the nominations made to 
the reserved seats, It seems to us that 
the appellants do not have any right to 
challenge the nominations made by the 
Central Government, They do not com- 


pete for the reserved seats and have no. 


locus standi in the matter of nomination 
to such seats. The assumption that. if 
nominations to reserved seats are not in 
accordance with the rules all such seats 
as have not been properly filled up wou!d 
be thrown open to the general pool is 
wholly unfounded”, l ae 


22. It was lastly urged that the High 
Court has set aside the promotion cf 
respondent 18, Dr. P. C. Sen who was 
Promoted in 1971 and, therefore, there 
was an opening in supertime grade II in 
September 1971 and ‘appellant should be 
considered eligible for promotion to the 
post from that date and that this court 
should’ consider appellant’s eligibility for 
promotion from September 1971 and if 
found eligible, should grant the same.. 
. Dr. P. C. Sen was General Duty Officer 
_ grade I and he was posted as Director of 

Health Services, Manipur. Appellant 
contends that he was in Specialists’ grade 
and was senior to Dr. Sen and was not 
unqualified for the post of Director of 
Health Services, Manipur, but the post 
was not offered to him and, therefore he 
must be considered eligible for promo- 
tion from the date on which Dr. P. C. Sen 
was promoted. The High Court in 


L. P. A. 46/74 filed by the appellant 


- has set aside the promotion of Dr. P..C. 
Sen as also of Dr. Jasbir Kaur but the 
- High Court has not thought fit to direct 
the Government by a mandamus to con- 
sider eligibility of the appellant for the 
post of Director of Health. Services, 
* Manipur. There.is no material before us 


whether the appellant was qualified for, 


` mately on March 7, 1980, 
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the. post. . If he was eligible it would be 


for the Government to consider how it. 


should deal with the post. We are, how- 
ever, surprised that the appellant. who 
was not prepared to go to Simla in Feb, 
1971, would have been willing to go to 
Manipur in September 1971. In 
our. opinion it would be. giving 
him an unfair advantage now by giv- 
ing a technical benefit of a situation 


whereby promotion of Dr. Sen has been ‘ 


invalidated by the High Court, Neither. 


Dr. Sen nor the Government have pre- 
ferred appeal against the judgment by 
which the promotions of Dr. P, C. Sen 
and Dr. Jasbir Kaur were invalidated by 
the High Court. But the matter must 
remain at that stage and there is no 
justification for giving a direction that 
the appellant should be considered for 
the post which is deemed to have fallen 
vacant in September 1971, on the in- 
validation of promotion of Dr. P. C. Sen, 
In this connection it may be pointed out 
that some time. after the. hearing was 
over in this Court learned counsel for 
the appellant has circulated a letter that. 
the High Court has set aside the promo- 
tion of respondent 7, Dr. Ramesh Prasad 
Singh as also of respondent 21, Dr. Brij 
Gopal Misra. 
the learned single Judge who heard the. 
petition initially had set aside the pro- 


r 


It is undoubtedly true that - 


motion of Dr, Brij Gopal Misra to the .- 


post of Regional: Deputy Director, 
N. M. E. P, Hyderabad. But neither 
from the judgment of the learned single 
Judge nor from the judgment of the Divi~ 
sion Bench it is possible to ascertain tnab 
the promotion of Dr. Ramesh Prasad 


Singh has been invalidated. No direc- | 


tion in that behalf can be given. 


23. Before . we conclude it may be 
pointed out that on the conclusion of 


hearing of this appeal in order to. heal. | 


the wound caused by imparied dignity 
of the appellant as hereinbefore men» 
tioned, a suggestion was made to 
Government to. see if the present appel- 
lant could be accommodated in some way 
where he may not feel the humiliation 
` which he claims he suffers. Mr, P. Para- 
meswara Rao, learned counsel for the 
Government promised to discuss the 
matter with the Government and . ulti~ 
the Central 
Govt. offered the post of Director and 
Head of the Department for a program- 
me concerned with vision impairment 
and amelioration 


thereof. In that post. 
the appellant would be the Head of the. 
Department and. would continue to be in. 


“he . 
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- gupertime grade II. This offer did xot 
- appeal to the appellant end the mater 
was left at that. 


24. There is no substance in any of the 
contentions urged on behalf of the p- 
pellant and, therefore, this appeal fails 
and it is dismissed with no order as to 


costs, 
Appeal dismissed, 
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i (From: Bomkay) 
R. S. SARKARIA AND . 
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Criminal Appeal No, 13 of 1975, D/- 
15-4-1980, 

Babu Krishna Kambl2 and others, 

Appellants v. State of Maharashtra, Re- 
spondent. 


‘Constitution of India, Article 136 — 
Special leave appeal — Appreciation of 
evidence — Accused convicted and sn- 
tenced under Section 302 r/w Section 34 
I. P.C. — Participation cf one accused 
in assault on deceased mot adequately 
established — Supreme Court can in- 
terfere and, set aside his convict on. - 
(Œ. P. C. Section 302), (Paras á, 6) 


- PATHAK, J.:— This appeal by special 
leave is directed against the judgment 
of the Bombay High Court. dismiszing 
the appeal of four appellants against 
_their -conviction and sentence urder 
Section 302 read with Section 34, Indian 
. Penal Code by a Sessions Judge and. al- 
lowing an appeal by the State against 
the acquittal of the remaining two apoel- 
-lants and convicting and sentencing tiem 
under Section 302 read with Section 34, 
~ Indian Penal Code, 


2. The prosecution case before the 
trial court was that Ananda (the deceas- 

_ ed) and Rama (appellant No. 4), altheugh 
. formerly friends, on account of certain 
disputes had become hostile towards 
. each other. It was said that at mid-day 
on 5th August, 1970, Baban (appe lant 
No, 6) and Ranga (appe_lant No. 2) vent 

. to the house of Radhabai, (P. W., 3) 
- where Ananda was already present, The 
two appellants and Ananda left the 
house after a short while. Some moments 
later a gun. shot was heard by Radhabai 
and Soma (P. W. 1), his wife Bayamabai 
(P. W. 2) and Kisabai (P. W. 4). The 
-.four rushed towards that direction and, 
- it is alleged, saw Baban and Ranga giv- 
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ing blows with an axe on Ananda’s head. 
Meanwhile, Rama (Appellant No, 4) and 
Nama (appellant No. 3) also arrived, 
armed with an axe, and shortly there- 
after Babu (appellant No, 1) and Sampat 
(appellant No. 5) reached the scene. The 


. case is that all the five appellants except 


Rama struck Ananda with the axe sever- 
al times. Ananda received serious in- 
juries and lay in a pool of blood on the 
eart-track on a point lying between the 


houses of Radhabai and Kisabai, His 


brother Yeshwant (P. W. 6) arrived soon 
after: and he was informed by the wit- 
nesses of the circumstances in which 
Ananda had been killed. Yeshwant sent 
his cousin Balu (P. W. 7) to the police 
station at Shirala and a First Informa- 
tion Report was lodged. The appellants 
who had run away remained absconding 
and were arrested subsequently on vari- 
ous dates at different places. 


3. The appellants were charged with 
the offence under Section 302 read with 
Section 149, I. P, C. and also under Sec- 
tion 148, I. P. C. But, as the High Court 
has pointed out, the offence described was 
falling to be the offence under Sec, 302 
read with Section 34 I. P. C. The learned 
Sessions Judge, Sangli who tried the ac- 
cused held that Babu and Nama were 
entitled to acquittal, and he convicted 
the remaining accused under Section 302 | 
read with Sec, 34, I. P. C. and sentenced 
them to rigorous imprisonment for life, 
The convicted accused filed an appeal 
before the Bombay High Court and the 


. State filed an appeal against the acquit- 


tal of the two other accused. The Bom- 
bay High Court has by its judgment 
dated_ 5th December, 1973, as mentioned 
earlier, affirmed the conviction and sen- 
tence of the four appellants, and it has 
allowed the State appeal against the 
other two appellants, convicting them 
under Section. 302 read with Section 34 
I P. C, and sentencing them to rigorous 
imprisonment for life, 


4. In this appeal we have been taken 
through the evidence on the record. by 
learned counsel for the appellants in 
support of his submission that the eye-wit- 
nesses were unreliable and there was 
no cogent material for convicting the 
appellants. It is urged that the prosecu- 
tion case that a gun was fired cannot be 
believed because there is no evidence 
that anyone among the accused carried 
a gun and also because no empty or dis- 
charged. cartridge was found on the 


`- scene, We -are inclined to agree with 


1270 S.C, Vaswant v. State 


learned counsel, The evidence in sup- 
port of the case that a gun was fired is 
„difficult to accept in the absence of con- 
crete evidence. But we find ourselves 
unable to accept that there was no noise 
at all at the time, Evidently, there ‘was 
the report of a loud blast which drew 
the attention of people towards the 
scene. And, as the -High Court has right- 
ly pointed out, it was caused by some 
contrivance to inform the other accused 
that they should gather on the scene as 


Ananda was in their’ power, It was thus: 


that we find the other accused came 
running to the spot.” But, incidentally, 
it also brought to the scene a number 
of eyé-witnesses, The testimony of three 
eye-witnesses, Soma, Radhabai and Kisa- 
bai shows that they witnessed the as- 
sault, Their depositions have been care- 
fully considered. by us and we do not 
find any reason for not believing them. 
The evidence is clear and definite, and 
establishes the participation of the ap- 
pellants in Ananda’s murder, except that 
of the appellant Babu whose participa- 
tion, it seems to us, has not been ade- 


quately established. It does appear that 


some noise attracted the attention of the 
three witnesses and that each of them 
clearly saw what followed. The High 
Court, on an analysis of the evidence, 
has come to the clear conclusion that 
the places at which they stood enabled 
them to witness the occurrence, and we 
are in agreement on the point. Bayana- 
bai, however, was not in a position to 
see the occurrence and, ‘therefore, her 
testimony has been rightly disregarded 
by the High Court so far as this aspect 
is concerned, , 

.5. An attempt was made by learned 
counsel for the appellants to prove that 
the lodging of the First Information Re- 
port was unduly delayed and that there- 
fore reliance should not be, placed’ on 
the oral testimony, This submission is 
without force. The assault took place 
about mid-day and it is clear that for 
some time Yeshwant, Balu and the 
others assembled at the spot were oc- 
cupied with determining what had hap- 
pened. Yeshwant on being informed of 
what had transpired detailed Balu to go 


to the police station and ledge a report. 


The incident took place at village Ingrul 
and from there the Taluka Police Sta- 
tion of Shirala lay at a distance of five 
to six miles, In the absence of any trans- 
port, Balu covered the distance on foot. 
According to his testimony it was rain- 
ing that day. It may be pointed out that 


of Maharashtra 


A.L R. 


Balu was not cross-examined on the 
reasons for the First Information Re-. 
port being lodged late. We are satisfied 
that all the appellants except Babu par- 
ticipated in the murder of Ananda and 
that, therefore; .their appeal must fail. 

6. In regard to Babu, it appears that 
his name was not mentioned in the First 
Information Report as a participant in 
the assault on Ananda, Radhabai did not 
include his name among the accused in 
her . testimony. before. the committing 
court although she specifically mention- 
ed the names of other appellants. The 
High Court has observed that the omis- 
sions are of na moment and should be 
disregarded. We have examined the en- 
tire evidence afresh and on the totality 
of all that is contained there, we are 
not convinced that Babu was one of 
those who committed the assault on the 
deceased,.In our opinion, he is entitled 
to the benefit of doubt, and must there- 
fore be acquitted, 

7. The appeal by Babu (appellant 
No, 1) is allowed, his conviction and 
sentence are set aside and he is requir- 
ed to be released forthwith, The appeal 


ed, pa ; 
Order accordingly, 


AIR 1980 SUPREME COURT 1270 
(From: Bombay)* ~ 

V. R. KRISHNA IYER AND 

R. S. PATHAK, JJ. -> 

Special Leave. Petn. (Criminal) 
2636 of 1979, D/- 19-12-1979. 

Vaswant Narayan. Pawar, Petitioner v. 
State of Maharashtra, Respondent, 


No, 


Evidence Act (1872), S. 32 —. Dying 
declaration by lady burnt by her hus-' 


band (accused) — 


Where in a dying declaration by a 
lady burnt to death by her husband (ac- 
cused), the lady stated that even if she 
was dying having been burnt -her hus- 
band should not be beaten, it could not 
be said that this statement could be 
converted into one exculpative of the 


Construction, 


accused. (Para 1) 
Mr. Pramod Swarup, Advocate Amicus 
Curiae, for Petitioner; M/s. H. R. 


Khanna - and M, N. Shroff, Advocates, 
for Respondent, 


*Criminal Appeal No, “922 of 1977, 
25-4-1979 (Bom). 
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by the remaining. appellants is dismiss- 


D/- 


N 
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V. R. KRISHNA IYER, J.:— Shri 
Pramod Swarup appearing as amicus 
curiae has presented the case of the ac- 
cused as effectively’ as the record ter- 
mits, Indeed, he has“ gone to the extent 
of pressing into service points: which do 
not appear to us to have ‘any force. 
_ Moreover, he has tried to persuade us to 

believe- that’ a dying declaration made. by 
the lady who was’ burnt to death by the 
husband — accused — that is the charge on 
which the trial court and the High Ccurt 
had found the petitioner guilty is ex- 
onerative of the accused-husband and 
does not implicate him as the Court has 
construed. The declarant as she was dy- 
‘Mg was conscious enough to make a 
statement and in one of the several 
statements she made, i: would appear, 
she ‘said when her husband was being 
beaten up that even though she had 
been burnt, her husband should not be 
beaten, This is a sentiment too touching 
for tears and stems from’ the values of 
the culture of the Indiar. womanhooc, A 
wife when she has been set fire to by 
her husband, true’ to her tradition, does 
not want her husband to be assauited 
brutally. It is this sentiment which Dro- 
moted this dying tragic woman to say 
that even if she was dying having teen 
burnt, her husband should not be beaten, 
‚We are unable to appreciate how this 
statement can be converted into one ex- 
culpative of the accused, Anyway, we 
are mentioning these facts only because 
Shri Pramod Swarup contended that 
they were weighty circumstances, suffi- 
cient to cancel the ‘conviction. 

2. Wife burning tragedies are becom~ 
ing too frequent for the country tc be 
complacent. Police sensitisation mechan- 
izms which will prevent the commission 
of such crimes must be set up if these 
horrendous crimes are to be avoided, 
Likewise, special provisions faciliteting 
easier proof of such special class of mur- 
ders on establishing certain ‘basic acts 
must be provided for by appropriate le- 
gislation. Law must rise to the chal- 
lenge of shocking criminology, especial- 
ly when helpless women are the victims 
and the crime is committed in the secre- 
cy of the husband’s home, We hope 
the State’s concern for the weaker sec- 
tions of the community will be activis- 
ed into appropriate machinery and pro- 
cedure, We dismiss the special Jeava 


petition, 
Petition dismissed, 
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AIR 1980 SUPREME COURT 1271. 
(From: (1972) 83 ITR 678 (Punj & Har)) 


-P. N. BHAGWATI, 
V. D. TULZAPURKAR : 
AND R, S.: PATHAK, JJ. - 


Civil Appeal No. 2752 ‘of 1972, D/- 8- 
5-1980. 

The Commissioner. of Income-tax, 
Patiala, Appellant v. ` Piara Singh, Re- 
spondent. 


Income-tax Act (1922), Sec. 10 (1) —— 
Assessee carrying on smuggling activity 
— Loss arising out of confiscation of 
currency notes — Held, deduction must 
he allowed. 


The assessee was carrying on regular 
smuggling activity. He was apprehended 
in 1958 while crossing Indo-Pak border 
into Pakistan. A sum of Rs, 65,000/- in 
currency notes was recovered from his 
person, He stated that he was: taking the 
currency notes to- Pakistan -to enable 
him to purchase gold in that ‘country 
with a view to smuggling it into India. 
The currency notes were, confiscated. 
The I. T.O. then took proceedings under. 
Income-tax Act, 1922,.for assessing the 
assessee’s income and determining his 
tax liability, The I.T.O. found that out 
of Rs. 65,000/- an amount of Rs. 60,500/- 
constituted the income of assessee from 
undisclosed sources. The question was 
whether the loss of Rs. 65,000/- arising 
from confiscation of currency notes was 
an allowable deduction under Section 10 
(1) of the 1922 Act, 


Held (1) that the deduction must be 
allowed. The confiscation of the curren- 
ey notes was a loss occasioned in pursu- 
ing the business; it was a loss in much 
the same way as if the currency notes 
had been stolen or dropped on the way 
while carrying on the business. It was 
a loss which arose directly from the car- 
rying on of the business and is inciden- 
tal to it. AIR 1958 SC 783, Applied. 1972 
Tax LR 168 (SC), Foll (1972) 83 ITR 
678 (Punj & Har), Affirmed. Case law 
discussed. (Paras 5, 8) 


Cases Referred : Chronological Paras 

1975 Tax LR 254: 94 ITR 616 (Bom) 7 

1972 Tax LR 168: 82 ITR 794: AIR st 
SC 391 - 

1972 Tax LR 606: 89 ITR 112 (andh 
Pra) 7 


"ATR 1961 SC 663: 41 ITR 350 q 
AIR 1958 SC 783: 34 ITR 10` 5 
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‘Mr, G. A. Shah and Miss A. Subha- 
_ shini, Advocates, for Appellant; Mr. 
Naunit Lall and Mr. Kailash Vasudev, 
Advocates, for Respondent. 

R. S. PATHAK, J.:— Is a smuggler, 
who is taxed on his income from smug- 


gling under the Income Tax Act, 1922, - 


entitled to a deduction under Section 10 
(1) of the Act on account of the con- 
fiscation of currency notes employed in 
the. smuggling activity? 

2. The respondent, Piara Singh, was 
apprehended in September, 1958 by the 
Indian Police while crossing the Indo- 
Pakistan border into Pakistan. A sum of 
Rs. 65,500/- in currency notes was re= 
covered from his person. On interroga- 
tion he stated that he was taking the 
currency notes to Pakistan to enable him 
to purchase. gold in. that country with a 
view to smuggling it into India. The Col- 
lector of Central Excise and Land Cus- 
toms ordered the confiscation of the cur- 
rency notes. 


3. The Income Tax Officer now took 
proceedings under the Indian Income Tax 
Act, 1922 for assessing the assessee’s in- 
come and determining his tax liability. 
He came to the finding that out of Ru- 
. pees 65,500/- an amount of Rs. 60,500/- 
constituted the income of the assessee 
from undisclosed sources. An appeal by 
the assessee was dismissed by the Ap- 
pellate Assistant Commissioner. . In 2nd 
appeal before the Income Tax Appellate 
Tribunal the assessee represented that if 
he was regarded as engaged in the busi- 
ness of smuggling gold he was entitled 
to a deduction under Section 10 (1) of 
- the Income Tax Act of the entire sum 
of Rs. 65,500/- as a loss incurred in the 
business on the confiscation of the cur- 
rency notes, The Appellate Tribunal up- 
held. the claim to deduction, It proceed- 
ed on the basis that the assessee was 
carrying on a regular smuggling activity 
which consisted of taking currency notes 
out of India and exchanging them with 
gold in Pakistan which was later smug- 
gled into India. At the instance of the 
Revenue, a reference was made to the 
- High Court of Punjab and Haryana on 
the following question: 

“Whether on the facts and in the cir- 
cumstances of the case the loss of Ru- 
pees 65,500/- arising from the confisca- 
tion of the currency notes was an allow- 
„able deduction under Section 10° a) of 
the Income-tax Act, 1922?” — 

The High Court answered the question 
in the affirmative. 


L-T.- Commr, Patiala‘ v, Piara Singh 


‘is right. 


-for acquiring gold in Pakistan, 


ALR, 


4. And now this appeal by the Re- 
venue. 


5. In our judgment, the High Court 
The Income Tax Authorities 
found that the assessee was carrying on 
the business of smuggling. They | held 
that he was, therefore, liable to income- 
tax. on income from that business, On 
the basis that such income was taxable. 
the question is whether the confiscation 
of the currency notes entitles the asses- 
see to the deduction claimed. The cur- 
rency notes carried by the assessee 
across the border constituted the means 
which 
gold he subsequently sold in India at a 
profit. The currency notes were neces- 
sary for acquiring the gold. The carri- 
age of currency notes across the border © 
was an essential part of the smuggling 
operation. If the activity of smuggling 
can be regarded as a business, those who 
are carrying. on that business must be 
deemed to be aware that a necessary in- 
cident involved in the business is detec-- 
tion by the Customs authorities. and tha 
consequent confiscation of the currency 
notes, It is an incident as predictable in 
the course of carrying on the activity 
as any other feature of it. Having regard 
to the nature of the activity possible de= 
tection by the Customs authorities con- 
stitutes a normal feature integrated into 
all that is implied and involved in it, - 
The confiscation of the currency notes 
is a loss occasioned in pursuing the busi- 
ness; it is a loss in much the same way 
as if the currency notes had been stolen 
or dropped on the way while carrying 
on the business. It is a loss which springs 
directly from the carrying on of tha 
business and is incidental to it. Apply- 
ing the principle laid.down by this Court 
in Badridas Daga v. Commr., of Income- 
tax 34 ITR 10: (AIR 1958 SC 783) the 
deduction must be` allowed, 


6. In Commr. of Income-tax, Gujarat 
v. S. C. Kothari 82 ITR 794: 1972 Tax 
LR 168, this court held that for the pur- 
pose of Section 10 (1) of the Income- 
tax Act, 1922 a loss incurred in carry- 
ing on an illegal business must be de- 
ducted before the true figure of profits 
brought to tax can be computed. Grover, 
J., speaking for the Court observed. 

“If the business is illegal, neither the 
profits earned nor the losses incurred 
would be enforceable in law. But, tha’ 


does not take the profits out of the tax- ._ 


ing statute. Similarly, the taint of il- 
legality of the „business © cannot detract 


~j 
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from the losses being taken into account 
for computation of the amount which 
can be subjected to tax as “profits” un- 
der Section 10 (1) of the Act of 1922. 
The tax collector cannot be heard to sey 
that he .will bring the gross receipts -0 
tax. He can only tax profits of a trace 
or business. That. cannot be done with- 
out deducting the losses and the nee 
mate expenses of the business.” 


7. Reliance was placed by the Rev2- 
nue on Haji Aziz and Abdul Shakoor 
Bros. v. Commr. of Income-tax, Bombay 
City II, 41 ITR 350: (AIR 1961 SC 662). 
In that case, however, the assessee car- 
ried on the lawful business of importing 
dates from abroad and selling them in 
India, The import of dates by steamer 
was prohibited. Nonetheless he import- 


. ed dates from Iraq by steamer, and tie 


consignments were confiscated by tre 
customs authorities. But the dates were 


released subsequently on payment of 


fine, The assessee’s claim to deduction 


. under Section 10 (2) (xv) of the Income- 


.tax Act was rejected on the ground trat 
the amount was paid by way of penay 
for a breach of the law. An infraction 
of the law was not a normal incident of 
business carried on by the assessee, and 
the penalty was rightly held to fall on 
the assessee in some character other 
than that of a trader. Reference was 
made by the Revenue to Soni Hind. ji 
Kushalji & Co. v. Commr. of Income- 
tax, A, P., 89 ITR 112: (1972 Tax LR 
606 (Andh Pra)). The assessee’s claim to 


the deduction of the value of gold ccn-- 


fiscated by the customs authorities was 
found unsustainable by the court. The 
decision in that case can be explaired 
on the ground that the assessee was car- 
rying on a lawful business in gold, £il- 
ver and jewellery and committed an n- 
fraction of the law in smuggling gold 
into the country, Our attention has also 
been invited to J. S. Parkar v. V. B. 
Palekar, 94 ITR 616: (1975 Tax LR 2ē4), 
where on a difference of opinion between 
two learned Judges of the Bombay Hgh 


Court a third learned Judge agreed with 


the view that the value of gold conzis- 
cated by the customs authorities in 
smuggling operations was not entitled. to 
deduction against the estimated and as- 
sessed income from an undisclosed 
source.’ It was observed that the boss 
arose by reason of an infraction of zhe 
law and as it had not fallen on the as- 
sessee as a trader or businessman a de- 
duction could not be allowed.. Apparent- 


_ İy, the true significance of the distinc- 


N. Chandramculi v. Chikkalakkaiah 
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tion between an infraction of the law 
committed in the carrying on of a law- 
ful business and an infraction of the law 
committed in a business inherently un- 
lawful and constituting a normal inci- 
dent of it was not pointedly placed be- 
fore the High Court in that case. 


8 We hold that the assessee is en- 
titled to the deduction of Rs. 65,500/- 
and accordingly we affirm the view! | 
taken by the High Court on the ques-} 
tion of law referred to it. 


§. The appeal fails and is dismissed 
with - costs, i 
Appeal dismissed, 


- AIR 1980 SUPREME COURT 1273 
(From: Karnataka) 


V. R. KRISHNA IYER AND O. CHIN- 
.NAPPA REDDY, JJ. 


Civil Appeal No. 1143 of 1979, D/- 
18-3-1980. ~ , 

N. Chandramoiili, Appellant v. Chikka- 
lakkaiah and others, Respondents. 

States Reorganisation ‘Act (1956), Sec- 
tion 115 (7) — Government Order D/- 
22-9-1961 (as classified by Order of 1976), 
R. 2 — Gradation list sanctioned under 
S. 115 (7) for Karnataka State in regard 
to allottees coming from various former 
States — Subsequent recruitment — De- 
termination of seniority between subse- 
quent recruits and those who were in- 
cluded in gradation list as on, 1-11-56 — 
Held that in view of R. 2 (ii) of Order of 
1961 and amplification or clarification of 
1976, for purposes of seniority, service 
must be counted with effect from 2-11- 
1956 so far as alloittees are concerned. 
Decision of Karnataka High Court, Re- 
versed, (Para 7) 


KRISHNA IYER, J.:— The only ques- 
tion raised in this appeal relates to’ the 
seniority of one of two groups of candi- 
dates in the Karnataka State. We must 
make it perfectly plain that we are con- 
cerned only with the specific rules placed 
before us and limit the operation of our 
observations to these rules and orders—~ 
no wider import or impact is available 
nor do we intend to affect other States 
and ‘other services governed by other 
systems or rules, 


2. The Karnataka State, on States Re- 
organisation, was composed of various 
territories drawn from various former 
States including what is known as the : 
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old Mysore State. Many Government ser- 
vants from those States were allotted to 
the Karnataka State on 1-11-56, the data 
of the States Reorganisation. There . was 
a gradation list prepared in regard to the 
allottees coming from. various former 
States, and the Central Government, 
acting under its powers under S. 115 (7), 
sanctioned a final gradation list for ` the 
Karnataka State also. As. per. that list, 
the employees already ‘regularized be- 
fore 1-11-56 were put above temporary 
servants for the obvious reason that tem- 
porary hands would take their place be- 
low the regular hands. Nevertheless, 
those temporary hands were also includ- 
ed in the gradation list of the Karnataka 
State, because they had rendered, conti- 
nuous service, although on an officiating 
basis. 

3. Subsequently, new appointments 
were made to the services by the Karna- 
taka State and those | appointees, who 
came by recruitment through the Public 
Service Commission, were . undoubtedly 
regular hands. The question arose whe- 
ther those subsequent recruits, coming 
into the Public Services ‘after 1-11-56, 
could claim seniority over those who had 
_{been included in the gradation list ‘as on 
1-11-56. The Government passed. an order 
dated 22nd September, 1961, the, material 
part of which runs thus: 

“2 (i). All appointments to Class- Di- 
rect recruitment posts made by _the 
local appointing authorities, both in the 
` old Mysore" area (including Bellary Dis- 
trict) and. in the other ‘integrated areas 
up to 31st December, 1959 (inclusive) 
may be. regularised subject to the condi- 
tion that the candidates were within the 
prescribed age limits and had the requi» 
site qualifications at the time of _ their 
initial appointment; 


(ii) The services of local candidates 
shall be regularised with effect from the 
date of their appointment from which 
their service is continuous provided they 
were in service on 1st January 1960 and 
continued to be in service at the time 
their services are regularised; 

(iii) The local service will count for 
purposes of leave, _ and incre- 
ments subjects to the relevant provisions 
of the Mysore Civil: Services Rules, but 
not for purposes of seniority; only the 
service from the date of regularisation of 
their appointments in the pun a 
partment will count for seniority, an 

(iv) Breaks in service will not be aon 
doned even if such breaks are only for 
short periods,” 


N. Chandramouli v. Chikkalakkaiah ‘ 


ALR. 
' 4.. The construction of this rule régu- 
lating seniority is important for the deci- 


sion of this case. It is apparent from R. 2 (ii) 
that the services of local candidates (by 


this expression is meant “servants of the - 


old. Mysore State”) shall be regularised 
with effect from the date of their ap- 


pointment -subject to three ` conditions. 
Continuous service. was onè condition. 
The second condition was that ‘they 


should be in service, on.the 1st of Janu- 
ary, 1960 and the third that their ser- 
vice must continue right up to the time 
of regularisation, When these three con- 
ditions were fulfilled, regularisation was 
the result. However, the State by -its 
order of September, 1961 made a quali- 
fication in regard to the length of service 
for .purposes of seniority, For all pur- 
poses except for purposes of seniority, 
the entire “local service” -was-.to be 
counted, but so far: as seniority was con- 
cerned, service was to be reckoned only 
from the date of regularisation of their 
appointment in the particular depart- 
ment; Broken service for’ short periods 
was, of course; to be condoned. 


-5 -The crucial question that survived 
for consideration was the fixation of the 
date of regularisation. It is apparent to 
those conversant with the affairs. of inter 
se seniority questions in this country, on 
reorganisation of States, that the decisive 
date, ordinarily, was 1-11-56. Even so, 
the order of September, 1961 did nof 
mention that date specifically, Conse- 


‘quently, there was litigation between 


the two groups, namely, those who were 
allottees or local candidates, and those 
who had been appointed subsequent te 
the formation of the Karnataka State, 
The Writ Petition was allowed by a 
learned single Judge who held that offi- 
ciation would not help the aillottee in 
the matter of seniority and his construc- 
tion of the order of September, 1961 was 
in favour of the later appointees. An ap“ 
peal was inevitably carried to a Division 
Bench which was later referred to a Full 
Bench. During the pendency of the ap- 
peal, Government thought that it would 
clarify its intention and passed. the fols 
lowing order: . i 


“In amplification of the Govt. “Order 
No. GAD 67 INS 71, dated 14-12-71 Gov- 
ernment hereby direct that the appoints 
ments of 
candidates who were appointed prior to 
1-11-1956 and who were allotted to the 
new State on 1-11-56 and whose names 


Temporary/Local/Emergency - 
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are included as such in the respective 
inter-State seniority lists published undar 
Section 115. (5) of the States Reorganisa- 
tion Act shall, with effect irom 2-11-1956 
be deemed to have been regularised ard 
be treated as such and that their seniori y 

vis-a-vis the persons appointed in the 
new State after 2-11-1956 be determined 
on that basis.” 


6. This amplification or 
Iputs the matter beyond dcubt because it 
states that the regularisation of the ser- 
vices of the allottees, provided they: an- 


swer the conditions referred to earlier, 
Unfortu- 


shall take efect from 2-11-56. 
nately; the High Court dia not advert to 
this order. Had this been brought to tre 


notice of the High Court and been given. 


- full effect, there would have been :10 
difficulty in reaching the zonclusion that 
those who were appointed into the Ker- 
nataka State service after 2-11-56 could 
not claim seniority over those allotted 
on account of the States Reorganisaticn. 
The High Court, therefore, came to a 
conclusion contrary to the orders of Sep- 
tember, 1961 and of 1976 which we have 
extracted above. 


7. Shri Nagaraja, appearing for the 
respondents, who had won in the Hizh 
Court, tried to circumven: the effect of 
the 1976: Order by arguing that it was 
just an executive order passed when the 
appeal was pending and could not heve 
any effect in the light cf the statutcry 
; prescription regarding conditions of sər- 
“ ivice. He could not point out any specfic 
rule which contradicted zhe clarificat on 
or amplification of 1976. In that view, 
we are unable to accept his submission. 
The conclusion necessarily follows that 
the respondents’ submissions are Ccis- 
allowed and those of the appellant’s al- 
lowed, namely, that, for fhe purposes of. 
seniority, service must be counted wath 
effect from 2-11-56 so far as allottees are 
concerned. The appeal is, , therefore, al- 
lowed. 


Parties will bear their own ccsts 
throughout. 


Appeal allow=d. 


Earjeet Singh v. Union of India 


clarificatien 
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AIR 1980 SUPREME COURT 1275 


V. R. KRISHNA IYER AND O. CHIN- 
NAPPA REDDY, JJ. 


Civil Appeals Nos. 2526 of 1977 and 
2413 of 1978* and Writ Petns. Nos. 520- 
524 of 1980, D/- 11-4-1980. 

Harjeet Singh, etc., Appellants v. ‘Union. 
of India and others, Respondents, ` 

And 


B. R. Kapur, Appellant v. Union of 
India and others, Respondents. 
And 


R. L. Sarangal & others, Petitioners v. 
Union of India & others, Respondents. 

(A) Indian Police Service (Regulation 
of Seniority) Rules (1954), Rr. 3 (3) (b) 
and 4 (4) — Fixation of seniority — Year 
of allotment — Determination — Fac- 
tors to be considered— Date of continuous 
officiation of an officer in a cadre post — 
Order in select list — Consideration of 
—(Indian Police Service (Appointment by 
Promotion) Regulations (1955), Regns. 7, 
8). (1975) 2 Serv LR 531. (Punj & Har), 
Reversed. 


Rule 3 (3) (b) as well as Rule 4 (4) 
throw up the date of- continuous officia- 
tion of an officer in a cadre post as the 
most important factor both for the pur- 
pose of assignment of year of allotment 
and for the purposes of assignment of se- 
niority. For the purpose of assignment 
of year of allotment the date of continu- 
ous officiation in a senior post is the only 
relevant factor while for the purpose of 
assignment of seniority, first, the date of 
continuous officiation in a senior post, 
then the date of appointment to the ser- 
vice if the date of commencement of con- 
tinuous officiation.in a. senior post of 
more than one officer is the same and 
finally, the order in the Select List if 
the date of appointment is also the same, 
are the several relevant factors in that 
order. Thus the order in the Select List 
is irrelevant for the purpose of determin- 
ing the year of allotment and is relevant 
in determining the seniority, only if the 
year of allotment of the Officers is the 
same and their date of appointment is 
also the same. Since the order in the Se- 
lect List is dependent on the seniority 
in the State Service, it follows that se- 
niority in the State Police Service is 
irrelevant for the purpose of determin- 
ing the year of allotment and is relevant 


*From judgment and order of Punj & 
Har H. C. reported in (1875) 2 Serv LR 
_ 531. 
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- for the purpose of determining the se- 
` miority only if the year of allotment and 
the date of appointment of two or more 
officers are the same. It must, therefore, 
necessarily follow that an officer who is 
junior to another in the State Police Ser- 
vice but, who starts continuous officiation 
in a senior post from a date earlier than 
the other may frog-leap and gain senior- 
ity by the consequential assignment of 
an earlier year of allotment. There is 
‘nothing in. the Indian Police Service (Re- 
gulation of Seniority) Rules, which has 
the effect of depriving an officer’ the 
’ benefit of continuous officiation on the 
ground that some one senior to him in 
the State Police Service did not so con- 
tinuously officiate. (Para 17) 


Though under the Indian Police Ser- 
vice (Appointment by Promotion) Regu- 
lations, the Select List is prepared on the 


basis of merit and ability, the. order in - 


which officers are placed in the Select 
-- List is according to seniority in the State 
Police Service’ and not according to merit 
and ability. Merit and ability are con- 
sidered for the purpose of inclusion in 
the Select List but thereafter seniority 
in the State Police Service takes over 
„and the names of officers are arranged 
in the order of that seniority. The bene- 
fit of continuous officiation in a. senior 
post cannot be denied to an officer ap- 
pointed to the Indian Police Service 
merely on the ground that an officer 
senior to him in the State Police Ser- 
vice did not so continuously officiate. 

i (Para 18) 


_ It is however, true that under Regu- 
lation 8 of the Indian Police Service (Ap- 
pointment by Promotion) Regulation ap- 
pointments to cadre posts from among 
. non-cadre officers should be made ac- 
cording to the order in which the names 
of such officers appear in the Select List. 
. A deviation from the order is permissi- 
ble if administrative exigencies 
it and if the vacancy is not likely to last 
for more than three months. Of course, 
the Regulation does not license uninhi- 
` bited deviation to favour individual non- 
cadre officers. But where there “is no 
_ such allegation, there is no reason why 
a junior -non-cadre officer should lose 
‘the benefit of his continuous  officiation 
in a cadre post merely because a non- 
cadre officer senior to him in the Select 
List did not continuously officiate like- 
wise. In such a situation, it would be for 
` the Government of India to consider 
` whether the relevant rules may not be 
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so relaxed as to enable such non-cadre 
officer to add his officiation in a non- 
cadre post to his officiation in a cadre 
post, regard being had to the circum=. 
stances under -which the officer had to 
work in a non-cadre post while his junior 
in the Select List was made to fill the 
cadre post. But, surely, it cannot work 


.to the prejudice of the junior officer in 


the Select List so as to nullify the actual, 
continuous, officiating service rendered 
by him. (1975) 2 Serv LR 531 (Punj & 
Har), Reversed. (Para 19) 

(B) Indian Police Service (Cadre) Rules 
(1954), Rr. 4, 6 and 9 — Indian Police 
Service (Fixation of Cadre Strength) Re- 
gulation (1955), Sch. Items 1 and 2 — 
Non-cadre officers cannot be denied the 
benefit of continuous officiation in senior 
post merely because cadre officers had 
been appointed on deputation elsewhere 
in excess of number of posts specified 
against Deputation Reserve in schedule 
to fixation of cadre strength Regulations, 
(1975) 2 Serv LR 531 (Punj & Har), Re- 
versed. 


The Fixation of Cadre Strength Regu- 
lations made under Rule 4 of the Cadre 
Rules do not override the Recruitment 
Rule, the remaining Cadre Rules 
and the Seniority Rules so as to 
render invalid any service rendered by 
a non-cadre officer in a cadre post. on 
the mere ground of breach of the Fixa- 
tion of Cadre Strength Regulations; 
when there has been strict compliance 
with Rule 9 of the Cadre Rules. Fixation 
of cadre strength is the exclusive 
cern of the Central and the State Gov- 
ernments and the Regulations are made 
for their convenience . and better rela- 
tionship. Excessive utilisation of ‘Depu- 
tation or Central Reserve’ is a matter 
for adjustment and controversy between 
the Central and the State Governments 
and is of no concern to any member of 
the Service. For example, no cadre offi- 
cer who is asked to fill a deputation post 
can refuse to join the post on the ground 
that the ‘Deputation Reserve’ has already ` 
been exceeded. (1975) 2 Serv LR 531 
(Punj & Har), Reversed. (Para 21) 

The Fixation of Strength Regulation 
confer no rights on members of. the Ser- 
vice and a mere breach of the Regula- . 
tion furnishes no cause of action to any 
member of the service on the ground 
that his seniority is affected in some 
round about way. In the instant case 
there is no suggestion that Rule 9 (2) of 
the Recruitment Rules was contravened. 

fe fae p (Para 21) 


con= . 
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(C) Constitution of India, Arts. 14, 16 
‘— Equality of opportunity — Every de- 
parture from a rule which depar-ure 
gives certain advantages to one grou? of 
civil servants as against another does not 
necessarily involve an encroachment of 
fundamental rights guaranteed by é.trti- 
cles 14 and 16. (Para 24) 
_ Cases Referred: Chrcnological Paras 
1977 Lab IC 38: (1977) 1 SCR 1037: AIR 

1977 SC 251 24 
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P. R. Mridul, Sr. Advocate (M/s. M. R 
Agnihotri and P. C. Bhartari, Advocates 
with him) (in C. A. No. 2413 of 1978), for 
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. Dhillon, Advocates, for the State of Pun- 
jab in both the appeals; Mr. Lal Narain 
Sinha, Attorney General, Mr. Abdul 
Khader, Sr. Advocate (Miss A. Susha- 
shini, Advocate with him), for the Union 
of India in all the appeals; Mr. H. L. 
Sibal, Sr. Advocate (in C. A. No. 2526), 
Mr. R. K. Garg, Sr. Acvocate (in C. A. 
No. 2413) (Mr. R. S. Sodhi, Advocate 
with them), for Respondent No. 1C in 
' C. A. No. 2526 and RR. 11 in C. A. No. 
' 2413; Mr. R. K. Garg, Sr. Advocate (Mr. 


R. S. Sodhi, Advocate -with him), for 
Petitioners in W. P. Nos. 520-524/80. 
CHINNAPPA REDDY. J.:— In -hese 


. appeals we have once again to consider 
career conscious competing claims te se- 
niority which appear so much to domi- 
nate the lives and careers of our Civil 
Servants that a large bulk of the zases 
in this Court relate to she resolution of 
problems arising out of such claims. So. 
much of our time is teken up in dis- 
covering the precise facts of these in- 
tricate problems that we wonder whe- 
_ ther the Constitution cf a fact-fimding 
administrative tribunal who should  in- 
. variably be approached in the first in- 
stance will not better serve the cause of 
successful administration. An admin-stra= 
tive tribunal possessing the necessary ex- 
pertise and familiarity with admin-stra- 
tive procedures and rules may be able 
to deal with the problems in a sat.sfac- 
tory way. At least the facts will be found 
and the relevant rules will be known. 
Thereafter aggrieved parties maw ap- 
: proach the Courts for further relief with- 
in the confines of Articles 226 and 32 of 
- the Constitution. 


2. On selection by the Punjab Public 
‘Service Commission, > B. R. Kapur , and 
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Harjeet Singh were directly recruited in 
1951, as Deputy Superintendents’ of 
Police in the Punjab Police Service. They 
are the appellants in Civil Appeals Nos. 
2413 of 1978 and 2526 of 1977 respective- 
ly. B. R. Kapur was senior to MHarjeet 
Singh as Deputy Superintendent of Po- 
lice. In 1960 both of them were included 
in the Select List prepared under Regu- 
lation 7 of the Indian Police Service (Ap- 
pointment by Promotion) Regulations, 
1955. On November 24, 1960. B. R. 
Kapur was appointed as Assistant Inspec- 
tor General of Police which post was. a 
cadre post. In May, 1961, B. R. Kapur 
was appointed as Director of Sports and 
Youth Programme and Deputy Secretary 
to Government, Sports Department. The 
post was a non-cadre post. He held this 
post up to November 18, 1962 and there- 
after he was appointed as Additional 
Controller of Stores, Punjab which was 
also a non-cadre post. He continued to 
hold the -post. of Additional Controller of 
Stores till 1965. From July 19, 1965, he 
was Commandant, 40th Battalion, PAP, 
J & K. which was a cadre post. He held 
the post till July 11, 1966, when he took 
over as Commandant of 25th Battalion, 
PAA. On the reorganisation of the State 
of Punjab, he was appointed as Assistant 
Inspector General of Police, State of 
Punjab from November 1, 1966. There- 
after he continuously held cadre posts 
and was finally appointed to the Indian 
Police Service with effect from Septem- 
ber 3, 1969. 


3. Shri Harjeet Singh was appointed 
to officiate as Superintendent of Police 
in December, 1960. The post was a cadre 
post. He continued to hold a cadre post 
till he was appointed to the Indian Po- 
lice Service with effect from Septem- 
ber 3, 1969. After the two officers were 
appointed to the Indian Police Service 
the question of assignment of year of 
allotment and fixation of seniority arose 
for the consideration of the Government 


-of India. Shri B. R. Kapur was allotted 
to the year 1963 and placéd below Suba’ 


Singh and above Shri S. R. Sharma (di~ 
rect recruits) in the Indian Police Ser- 
vice Gradation List of Punjab. The period 


. of his service as Director of Sports and 


Youth Programme - and as Additional 
Controller of Stores was not taken into 
consideration as both the posts were non- 
cadre posts. His service as Commandant 
of 25th Battalion was also not taken in- 
to account on` the ground that the 25th 


Battalion had been taken ‘over by the E 
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Government of India and therefore the 
post of Commandant of the 25th Batta- 
lion was a non-cadre post. He was, there- 
fore, treated as having continuously offi- 
ciated in a senior cadre. post from Nov- 
ember 1, 1966 only. On that basis he was 
allotted to the year 1963. In the case of 
Harjeet. Singh, though admittedly he 
officiated continuously in a senior cadre 
post from December, 1960 he was. also 
allotted to the year 1963 and placed .be- 
low Shri B. R. Kapur on the ground that 
he ranked below Shri B. R. Sepur in 
the select list. 


4. B. R. Kapur and Harjeet M fil- 
ed Writ Petitions in the High Court of 
-Punjab and Haryana questioning the al- 
lotment of the year 1963 to them for the 
-purpose of seniority in the Indian Police 
Service. The learned single’ Judge of the 
High Court who heard the petitions ‘in 
. the first instance held that there was no 
reason ‘at all why Harjeet Singh should 
not be given the full benefit of his con- 
tinuous officiation in a senior post. He, 
therefore, directed the Union and Pun- 
jab Governments to redetermine the year 
of allotment’ of Harjeet Singh, taking 
December 17, 1960, as the date from 
which he continuously officiated in a se- 
nior post. It was also directed that pro- 
per seniority, should be assigned to him | 
in accordance with the year of allotment 
so determined. In the case of B. R. Ka- 
pur it was held that July 29, 1965, 
should be treated as the date of his con- 
tinuous officiation in a senior ` post. It- 
was held that the Government of India 
and the’ Government of Punjab had all 
the time treated the post of ` Comman- 
dant, 25th Battalion as a cadre post and 
therefore, B. R. Kapur was entitled to 
have his service in the post of Com- 
mandant, 25th Battalion as officiation ‘in 
a senior post. A direction was issued that 
‘the year- of allotment and seniority 
should be redetermined. It was further 
directed that before redetermining ‘the 
seniority of the two officers, the respon- 
dents- to the Writ Petitions who were 


direct recruits, should be afforded an 
opportunity to make- their representa- 
tions. : 

5. Appeals under Clause 10 of the 


Letters Patent were filed by the affected 
direct recruits as also by’ B. R. Kapur: 
Before the Division Bench the case took 
a new turn. It was argued before the 
Division Bench on behalf of the direct 
recruits that neither- B: R. Kapur: nor 
Harjeet Singh would have ever started 
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officiating in the senior post on the dates 
from - which. they officiated or claimed. to: 
have. officiated in senior posts, if the 
State. Government had not created arti- 
ficial vacancies by excessive utilisation 
of ‘the deputation and- central: ‘reserve’ 
quota- in contravention of the.. Cadre 
Rules and the Cadre Strength -Regula- 
tions. It was apparently sought to be 
argued before the Division Bench that 
the period of service attributable to 
over-utilisation of ‘deputation and central 
reserve’ quota should not be treated. as 
service in a-senior post for the purpose 
of determining the year of allotment of 
officers promoted to the Indian Police 
Service. The argument was accepted by 
the Division Bench and a direction was 
issued to the Central’Government to re- 
consider the question of year of allot- 
ment after taking into_consideration the 
question of over-utilisation and its effect, 
The finding of the learned single Judge 
that B. R. Kapur was entitled to have 
his service as Commandant 25th Batta- 
lion as officiation in a senior post was, 
however, affirmed. 

6. Shri Jawahar Lal Gupta, learned 
counsel for Harjeet Singh . argued that 
the service of Harjeet Singh in a senior 
cadre post was approved by the Govern- 
ment of India and once it was so approv- 
ed the question whether there was over- 
utilisation of deputation and central re- 


-serve quota was irrelevant for the pur- 


pose of determining the year of allot- 
ment. The only relevant question was 
whether the appellant had continuously 

officiated in‘a senior post and from what 
date. Thereafter the ` year of allotment 

was to be determined by the simple. and 

mechanical application of Rule 3 (3) (b) 
of the Indian Police Sérvice (Regulation 
of Seniority) Rules. He further submit- 
ted that the circumstance that B. R. 
Kapur was senior. to Harjeet Singh in 
the Select List was also irrelevant in con- 
sidering the question of year of allot- 
ment. It was only if both of them were! 
given’ the same year of allotment that 
their inter se seniority in the Select List 
would become relevant. Shri Mridul, 

learned counsel for B. R. Kapur, argued, 
that the single Judge of the High Court 
was wrong in excluding the ` period of 
service of B. R. Kapur, as Director of 
Sports and as Additional Controller of 
Stores in determining the year of allot- 
ment. He further contended that in any 
event the case of B. R. Kapur was an 
appropriate one for the exercise by the 
Central -Government of its power to re- 
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lax the rules and that this Court should 
give a direction to the Central - Govern- 
ment to relax the rules so as to enable 
that part of Kapur’s service to be trat- 
ed as service in a senior post. : 

7. Shri H. L. Sibal, learned counsel 
for one of the respondents argued ‘that 
the number of cadre officers who could 


be deputed by the Central and 
State Governments for service else- 
where was limited and fixed by 


the Indian Police Service (Fixation of 
Cadre Strength) Regulat:ons. By deout- 
ing more cadre officers than authorised 
by those Regulations and appoirting 
non-cadre officers to artificial vacarcies 
so created in cadre posts, the State Gov- 
ernment had adopted a device to enable 
the officers of the State Police Service 
to continuously officiate in ‘senior posts 
longer than justified. The Cadre Stremgth 
Regulations were thereby ‘contravened 
and the Cadre Rules which provide for 
the temporary appointment of non-cadre 
officers to cadre posts circumvented. He 
submitted that officiating service render- 
ed by a non-cadre officer in a senior post 
where the vacancy in the cadre post was 
the result of over-utilisation of the .de- 
putation quota could not be taken into 
account under the Indian Police Service 
Regulation of Seniority Rules, Shri E K. 
Garg, who appeared for the remaining 
respondents urged that zo permit pro- 
moted officers to take alvantage of the 
deviation from the Cadre Rules and the 
Cadre Fixation of Strength Regula-ions 
for the purpose of gaining an advar-tage 
under the Seniority Rules would ` te a 
denial of the equal protection- of the laws 
to the direct recruits who would be af- 
fected by such procedure..He also urged 
that Rule 3 of the Seniority Rules it so 
interpreted as to take into account offi- 
ciation against the rules must be he-d to 
contravene Articles 14 and 16 of the Zon- 
stitution. 


8. In order to appreciate the rival 
contentions it is necessary ‘to examine the 
relevant statutory Peover: “rules and 
regulations., : 


‘9. Article 312 (1) empowers . Perlia- 
ment to provide, by law, for the :rea~ 
tion of All India Services common te. the 
Union and the States. Article 312 (2 de- 
clares that. the services known at the 
commencement of the Constitution as 
the Indian Administrative Service and 
the Indian Police Service shall be deem~ 
ed to be services created by Parliament 
under Art. 312 (1).. 
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Section 3 enables the Central 
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18. S. 2 of the All India Services Act 
1951 defines an “All India Service” as 
meaning the service known as the Indian 
Administrative Service or the service 
known as the Indian Police- Service or 
any other service ‘specified in S. 2 (A). 
Govern- 
ment after consultation with the Govern- 
ments of the States concerned to make 
rules for the regulation of recruitment, 
and the conditions of service of persons 
appointed to-an All India Service. 


11. The Indian Police Service (Cadre) 
Rules, 1954, made in. exercise of the 
powers conferred by S. 3 (1) of the All 
India Services Act, provide for the con- 
stitution of Cadres and certain connect- 
ed matters. A Cadre Officer is defined as 
a member of the Indian Police Service 
and a Cadre post is defined as any of the 
posts specified under item 1 of each cadre 
in the schedule to the Indian Police Ser- 
vice (Fixation of Cadre Strength) Regu- 
lations 1955. Rule 4 (1) provides that the 
strength and composition of a cadre con- 
stituted for each’ State or group of States 
shall be as determined by Regulations 
made by the Central Government in con- 
sultation with the State Governments. 
Rule 4 (2) requires the Central Govern- 
ment to re-examine the -strength . and 
composition - of each such cadre at 
intervals. of every three years in con- 
sultation . with the State. Government 
concerned and to make such alterations 
as it deems fit. The first proviso to Rule 
4 (2) expressly stipulates that the power 
of the Central Government to alter the 
strength and: composition of any cadre 
at any other time is not affected by Rule - 
4 (2). The second proviso to. R. 4 (2) 
enables the State Government to add, 
for a period not exceeding one year, and 
with the approval of the Central Govern- 
ment for a further period not exceeding 
two years, to a State cadre one or more 
posts carrying duties or responsibilities 
of a like nature to a.cadre post. Rule 6 
authorises the deputation of cadre offi- 
cers for service under the .Central Gov- 
ernment or another State Government 
or under a Company. Association or body 
of individuals, whether incorporated ‘or 
not, which is wholly or substantially 
owned or controlled by the Central-Gov- 
ernment or a State Government, a Muni- 
cipal Corporation or a Local Body or an 
international organisation etc. etc. . R. 3 
prescribes “save as otherwise provided 
in these rales, every cadre post shall: be 
filed by a cadre officer”, Rule 9 (1) pro- 
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vides for the temporary appointment of 
a non~-cadre officer to a cadre post if the 
State Government is satisfied that the 
vacancy is not likely to last for more 
than three months or if there is no suit- 
able cadre officer available for filling the 
vacancy. Where a non-cadre officer is 
` appointed to a cadre post for a period 
exceeding three months the State Gov- 
ernment is required forthwith to report 
the fact to the Central Government to- 
gether with their reasons for making the 
appointment. The Central Government 
may then direct the State Government 
to terminate the appointment of such per- 
son and to appoint a cadre officer to the 
post, in which case the State Government 
is bound to give effect to the direction, 
Where a cadre post is likely to be filled 
by a non-cadre officer for a period ex- 
ceeding six months the Central Govern- 
ment is required to report the full facts 
to the Union Public Service Commission 
and may thereafter give appropriate di- 
rections to the State Government in the 
light of the advice given by the Union 
Public Service Commission.. 


12. Pursuant to the powers conferred 
by R. 4 (1) of the Indian Police Service 
Cadre Rules, the Central Governmént 
has made the Indian Police Service (Fixa- 
tion of Cadre Strength) Regulations 1955, 
determining the strength and composi- 
tion of the cadres of each of the States, 
In the schedule the total authorised 
cadre strength for the State of Punjab is 
mentioned as 70 (sic) (72?) consisting of 
34 senior posts under the State Govern- 
ment, 14 senior posts under the Central 
Government, 7 Deputation Reserve posts, 
6 Leave Reserve posts and 7 junior posts 
and 4 Training Reserve posts. The 
thirty four senior posts under the State 
Government are also particularly specifi- 
ed. Thirty-six out of the total of forty- 
eight senior posts under the Central and 
State Governments, the Deputation Re- 
serve Posts, the Leave Reserve Posts. 
the Junior Posts and the Training Re- 
serve Posts are ali stated to be ‘direct 
. recruitment posts’ while the remaining 
12 Senior posts under the Central 
State Governments are stated to be ‘pro- 
motion posts’. It is necessary to mention 
_here that the thirty four’ posts specified 
as “Senior posts under the State Gov- 
ernment” are 
schedule and the fourteen Senior posts 
under the Central Government are 
shown as Item 2 of the schedule. _ 

13. The Indian Police Service (Re- 
cruitment) Rules, 1954 provide for :re- 
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shown as Item 1 of the. 
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cruitment to the Service (a) by a compe- ` 
titive service and (b) by promotion of 
substantive members of a State Police 


Service. Rule 9 (1) empowers the Central . . 


Government to recruit to the Indian Po- 
lice Service persons by promotion from 
amongst the substantive members of the 
State. Police Service in accordance with 
Regulations made by the Central Gov- 
ernment. The recruitment is required to 
be made on the recommendation of tha 


. State Government concerned and in con- 


sultation with the Union Public Service 
Commission. Rule 9 (2) provides that the 
total number of persons.recruited by pro- 
motion shall not at any time exceed 25% 
of the number of posts shown against 
Items Nos. 1 and 2 of the cadre in tha 
schedule to the Indian Police Service 
(Fixation of Cadre Strength) Regulation. 
Items 1 and 2, we have already mention- 
ed are Senior posts under the State and 
the Central Governments, 


14. The Indian Police Service (Ap- 
pointment by Promotion) Regulations 
1955, made pursuant to Rule 9 (1) of the 
Indian Police Service Recruitment Rules 
1954 prescribes a very elaborate proce- 
dure for making appointments by pro- 
motion to the Indian Police Service. A 
Selection Committee is required to be. 
constituted for each State consisting of 
the Chairman or any other member of 
the Union Public Service Commission 
and other members specified in the sche- 
dule. In the case of Punjab the other 
members are the Chief Secretary to the 
Government of Punjab, the Secretary to 
the Government of Punjab in the Home 
Department, the Inspector General of 
Police and a nominee of the Government 
of India not below the rank of Joint 
Secretary. The Selection Committee is 
required to meet at intervals ordinarily 
not exceeding one year and to consider 
the cases of all eligible substantive mem- 
bers of the State Police Service. The 
Committee is required to prepare a list 
of such eligible members of the State 
Police Service who are suitable for pro- 
motion to the Indian Police Service. Tha 
selection for inclusion in the list is to be 
based on merit and suitability in all res- 
pects with due regard to seniority but 
the names of the officers included in the 
list are required to be arranged in order 
of seniority in the State Police Service. 
The list prepared by the Selection Com< ` 
mittee is then to be forwarded to the 
Union Public Service Commission by the 
State Government with. all relevant re- 


» 
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cords, the reasons recorded by the Com- 
mittee for any proposed supersession of 
any member of the State Police Service 
and the observation of the State Govern- 
ment on the recommendation of the 
Committee. Thereafter the Union Public 
Service Commission is to consider the 
list prepared by the Committee and to 
make any changes considered by them, 
to be necessary, after informing the 
State Government of the proposed 
changes, The list as finelly approvec by 
the Commission is to form ‘the Select 
List of the members of the State Pelice 
Service’, All appointments of members 
of the State Police Service from the Se- 
lect List to posts borne on the Etate 
cadre are to be made in accordance with 
the provisions of R. 9 of the Cadre Rules. 
In making the appointments the State 
Government is to follow the order in 
which the names of such officers appear 
in the Select. List except where admin- 
istrative exigencies require otherwise 
and the vacancy is not likely to last for 
more than three months, Appointments 
of members to the Indian Police Service 
are to be made by the Central Govern- 
ment on the recommendations of the 
State Government in the order in which 
the names of the members of the State 
Police Service appear in. the Select List 
for the time being in force, 

15. We arrive finally at the Indian 
Police Service (Regulation of Seniority) 
Rules 1954. Rule 3 provides that every 
officer shall be assigned a year of allot- 
ment in accordance with the provisions 
of that rule, Rule 3 (3° (b) presccibes 
that the year of allotment of an officer 
who is appointed to the service by pro- 
motion in accordance with Rule 9 of the 
Recruitment Rules, shall be the year of 
allotment of the junior most among the 
officers recruited by competitive ezam- 
ination who officiated continuously in a 
senior post from a date earlier than the 
date of commencement of such oficia- 
tion by the officer appcinted to the ser- 
vice by promotion, ‘Senior post’ was 
originally defined as a vost included and 
specified under Item 1 of the cadre of 
each State in the Schedule to the Irdian 
Police Service (Fixation of Cadre 
Strength) Regulation and as including 
posts declared by the State Government 
as equivalent to such posts. The defini< 
tion was amended with effect from April 
22, 1967 and the present definition does 
not include posts declared equivalert by, 
the State Government to cadre posts, 
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16. Rule 4 (1) provides that the se- 
niority of officers inter se shall be deter- 
mined in accordance with the provisions 
of the rules, Rule 4 (4) provides that the 
‘seniority of officers who are assigned the 
‘same year of allotment shall be in the 
order of the dates on which they started 
officiating continuously in the senior post, 
but in the case of officers appointed to 
the service by promotion, the dates of 
Officiation shall be the same as the dates 
taken into account for the purpose of as- 
signment of year of allotment under 
Rule 3 (3), Where the dates of com- 
mencement of continuous officiation in 
a senior post of more than one officer ap- 
pointed to the service by promotion is 
the same their seniority inter se shall 
be in the order of their dates of appoint- 
ment to the service and where the date 
of appointment is also the same it shall 
be in the order in which their names are 
arranged on the date of their appoint- 
ment to the service in the Select List, 


17. These are the Statutory provi~« 
sions, Rules and Regulations with which 
we are concerned in the present appeals, 
What are primarily in question are the 
year of ‘allotment and the seniority of 
the two officers, Harjeet Singh and B. R. 
Kapur. So, therefore, our primary con- 
cern is with the Indian Police Service 
(Regulation of Seniority) Rules, 1954, 
Rule 3 (3) (b) as well as Rule 4 (4) throw 
up the date of continuous officiation of 
an officer in a cadre post as the most im- 
portant factor both for the purpose of 
assignment of year of allotment and for 
the purpose of assignment of seniority. 
For the purpose of assignment of year of 
allotment the date of continuous officia- 
tion in a senior post is the only relevant 
factor while for the purpose of assign~ 
ment of seniority, first, the date of con- 
tinuous officiation in a senior post, then 
the date of appointment to the service 
if the date. of commencement of continu- 
ous officiation in a senior post of more 
than one officer is the same and, finally, 
the order ,in the Select List if the date 
of appointment is also the same, are the 
several relevant factors in that order. 
Thus the order in the Select List is irre- 
levant for the purpose of determining 
the year of allotment and is relevant in 
determining the seniority, only if th 
year of allotment of the officers is the 
same and their date of appointment is 
also the same. Since the order in the 
Select List is dependent on the seniority). 
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in the State Service it follows 
that seniority in the State 
Police Service is irrelevant for the 


purpose of determining the year of al- 
lotment and is relevant for the purpose 
of determining tha seniority only if the 
year of allotment and the date of ap- 
pointment of two or more officers are 
the same, It must, therefore, necessarily 
follow that an officer who is junior to 
another in the State Police Service but, 
who starts continuous officiation in a 
senior post from a date earlier than the 
other may frog-leap and gain. seniority 
by the consequential assignment of an 
earlier year of allotment. There is no- 
thing in the Indian Police Service (Regu- 
lation of Seniority) Rules, which has the 
effect of depriving an officer the benefit 
of continuous officiation on the ground 
that some one senior to him in the State 
Police Service did not so continuously 
officiate. Nor are we able to discover any 
other rule in the innumerable Rules and 
Regulations governing the recruitment, 
appointment and Regulation of Seniority 
of officers of the Indian Police Service 
which is designed to deprive an officer, 
the benefit of continuous officiation in a 
senior post, 


18. One of the submissions made to 
us by the respondents was that the Se- 
lect List having been prepared on 
grounds of merit and ability, the order 
in which officers were ranked in the 

_ Select List should not be disturbed after 
they were actually promoted to the 
Indian Police Service. This submission is 
without substance. Though under the 
Indian Police Service (Appointment by 
Promotion) Regulations, the Select List 
is prepared on the basis of merit and 
ability, the order in which officers are 
placed in the Select List is according to 
seniority in the State Police Service and 
not according to merit and ability. Merit 
and ability are considered for the pur- 
pose of inclusion in the Select List but 
thereafter seniority in the State Police 


Service takes over and the names of offi- - 


cers are arranged in the order of that 
seniority. We are, therefore, satisfied 
[that the benefit of continuous officiation 
in a senior post cannot be denied to an 
officer appointed to the Indian Police 
Service merely on the ground that an 
officer senior to him in the State Police 
Service did not so continuously officiate, 


19. It is, however, true that under 
Regulation 8 of the Indian Police Ser- 
vice (Appointment by Promotion) Regu- 
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lation appointments to cadre posts from 
among non-cadre officers should be made 
according to the order in which the 
names of such officers appear in the Se- 
lect List. A deviation from the order is 
permissible if administrative exigencies 
require it and if the vacancy is not likely 
to last for more than three months. Of 
course, the Regulation does not license 


uninhibited deviation to favour indivi- 
dual non-cadre officers. If that is done 
the deviation is liable to challenge, But 


where there is no such allegation, there 
is no reason why a junior non-cadre offi- 
cer should lose the benefit of his conti- 
nuous officiation in a cadre post merely 
because. a non-cadre officer senior to him 
in the Select List did not continuously 
officiate likewise. In such a situation, it 
would be for the Government of India 
to consider whether the relevant rules 
may not be so relaxed as to enable such 
non-cadre officer to add his officiation in 
a non-cadre post to his officiation in a 
cadre post, regard being had to the cir- 
cumstances under which the officer had 
to work in a non-cadre post while his 
junior in the Select List was made to fill 
the cadre post. But, surely, it- cannot 
work to the prejudice of the junior offi- 
cer in the Select List so as to nullify the 
actual, continuous, officiating service ren- 
dered by him. In the present case there! 
is no allegation that B. R. Kapur was ap- 
pointed to the non-cadre posts of Direc- 
tor of Sports and Additional Controller 
of Stores with a view to favour Harjeet 
Singh, 


20. Now the question for considera- 
tion is whether non-cadre officers are to 
be denied the benefit of continuous offi- 
ciation in senior post merely because 
cadre officers were appointed on deputa- 
tion elsewhere in excess of the number 
of posts specified against ‘Deputation Re- 
serve’ in the schedule to the Fixation of 
Cadre Strength Regulations. We are un-- 
able to discover any provision in the 
Seniority Rules, Recruitment Rules, | 
Cadre Rules or the Cadre Regulations 
which would lead to such a consequence. 
To begin with it has to be borne in mind 
that the Fixation of Cadre Strength Re- 
gulations are made in exercise of the 
powers conferred on the Central Govern- 
ment by Rule 4 (1) of the Cadre Rules 
and are, therefore, subordinate to the 
Cadre Rules even as rules made in exer- 
cise of powers conferred by a Statute are 
necessarily subordinate to the Statute 
Rule 6 of the Cadre Rules provides for 
the deputation of Cadre Officers and R. 9 
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of the same rules provides for the tem- 
porary appointment of non-cadre officers 
to cadre posts. In making appointments 
of non-cadre officers to cadre posts th 
rule prescribes the fulfilment of certaia 
conditions. It is not disputed that th? 
conditions prescribed by Rule 9 of th2 
Cadre Rules were fulfilled. That the con- 
ditions were fulfilled is elso apparent 
from the very impugned crder. If non- 
cadre officers are appointed to cadra 
posts in accordance with Rule 9 of th2 
Cadre Rules, is there any justification fo? 
denying the non-cadre officer the bene- 
fit of officiation in the cadre post on the 
ground that more cadre officers than the 
number specified in the Fixation of 
Cadre Strength Regulations had been de- 
puted for service elsewhere? It is nos 
disputed that the deputation of cadre 
‘ officers was in accordance with Rule s 
of the Cadre Rules, True, Rule 4 (1) ol 
the Cadre Rules enables the Central Gov- 
ernment to make Regulations - determin- 
ing the strength and composition of the 
Cadre of each State. It is also true tha: 
a definite number of posts is specified 
against ‘Deputation Reserve’ in the sched- 
ule to the Fixation of Cadre Strengtk. 
Regulations, But if owing to the situa- 
tional’ demands and exigencies of the ad- 
ministration the number is exceeded and 


the State Government is compelled to. 


utilise the services of experienced non- 
cadre officers to fill cadre posts in stric” 
compliance with the Cadre Rules, we see 
no reason to hold that the service ren- 
dered by the non-cadre offizers in suck 
Posts should be ignored, 


21. On the other hand we think thai 
the Fixation of Cadre Strength Regula- 
tions made under Rule 4 of the Cadre 
Rules do not override the Recruitment 
Rule, the remaining Cadre Rules and the 
Seniority Rules so as to rander invalid 
any service rendeded by a ron-cadre offi- 
cer in a cadre post on the mere ground 
of breach of the fixation of Cadre 
strength Regulations, when there has 
been strict compliance with Rule 9 of the 
Cadre Rules. We think that fixation of 
cadre strength is the exclusive concern 
of the Central and the State Govern- 
ments and the Regulations are made for 
their convenience and better relation- 
ship. Excessive utilisation of ‘Deputation 
or Centdal Reserve’ is a matter for ad- 
justment and controversy between the 
Central and the State Governments and 
is of no concern to any member of the 
Service. For example no cadre officer 


Harjeet Singh v. 


S.C. 1283 
who is asked to fill a deputation post can 
refuse to join the post: on the ground 
that the “Deputation Reserve’ has already 
been exceeded. The Regulations are not 
intended to and do not confer any right 
on any member of the Service. unlike 
some other Rules which do confer or 
create rights in the members of the Ser- 
vices. Among other Rules for instance, 
Rule 9 (2) of the Recruitment Rules sti- 
pulates that the total number of persons 
recruited by promotion shall not at any 
time exceed 25% of the posts shown 
against item Nos. 1 and 2 of the cadre 
in the schedule to the Fixation of Cadre 
Strength Regulations. Now. if at a point 
of time this limit is exceeded. direct re- 
cruits may have a just cause for com- 
plaint and it may perhaps be held that 
to the extent of the excess the appoint- 
ments by promotion are invalid and con- 
fer no rights of seniority over direct re- 
cruits. But, as we said, the Fixation of 
Strength Regulation confer no rights on 
members of the Service and a mere 
breach of the Regulation furnishes no 
cause of action to any member of the 
service on the ground that his seniority 
is affected in some round about way. We 
may add that there is no suggestion that 
Rule 9 (2) of the Recruitment Rules was 
contravened. _ 

22. It was brought to our notice that 
several senior cadre officers had to be 
deputed to organise Pattalions of the 
Punjab Armed Police which came to be 
formed after the Chinese aggression in 
1962 and at the time of the Indo-Pakis- 
tan War in 1965. It was in the vancancies 
caused by their deputation that senior 
officers of the State Police Services were 
appointed to cadre posts. Under R. 6 (A) 
(2) of the Indian Police Service Recruit- 
ment ‘Rules a direct recruit in the junior 
time scale of pay can be appointed to a 
post in the senior time scale of pay if 
having regard to his length of service, 
experience and performance he is found 
to be suitable fod appointment to a post 
in the senior time scale of pay. It ap- 
pears that at that time in Punjab, there 


Union of India 


-was no direct recruit in the junior time 


scale of pay who possessed experience 
of at least four years who could be 
thought of for appointment in the senior 
post. The State Government, therefore, 
had no option except to appoint expe- 
rienced and suitable non-cadre officers to 
cadre posts. It was also brought to our 
notice that no cadre officer who had been 
so deputed suffered in any manner in 
the matter of his career. 
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23. It was repeatediy suggested that 
the State Governments were generally 
in the habit of adopting the statagem of 
sending cadre officers on deputation in 
excess of the Deputation Reserve in 
order to enable officers of the State Ser- 
vices to officiate in cadre posts so as to 
further enable them to get the benefit 
of such continuous officiation when final- 
ly appointed to an All India Service. 
Whatever truth there may be in the sug- 
gestion it has to be remembered firstly 
that the appointment of non-cadre offi- 
cers to cadre posts is subject to the di- 
rections of the Central Government, who 
may terminate such appointment. The 
Central Government too is bound to ob- 
tain the advice of the Union Public Ser- 
vice Commission if the appointment is to 
extend beyond six months. Next. it has 
also to be borne in mind that non-cadre 
officers of proven mert only are appoint- 
ed to cadre posts. They are appointed to 
cadre posts if they are already in the 
Select List and the appointments also 
are made in accordance with the order 
in which they are placed in the Select 
List. We have earlier mentioned how 
the Select List itself is prepared under 
the Indian Police Service Recruitment. 
Rules after following an elaborate pro- 
cedure involving a through examination 
at various levels of the merit of the offi- 
cers of the State Police Service. A State 
Officer whose name appears on the Se- 
lect List may except to be appointed to 
a cadre post and to be promoted to the 
Indian Police Service at any time there- 
after according to vacancy position. A 
direct recruit who ordinarily comes into 
the picture years after a State Officer’s 
name appears on the Select List cannot 
have any real grivance that the pro- 
moted officer is given an anterior date 
for the purpose of seniority since such 
date can never be earlier than the date 
from whch the junior most direct re- 
cruit continuously officiated in a senior 
post prior to the commencement of the 
continuous officiation of the promoted 
officer. 

24. We are also unable to appreciate 
the submission of Shri R. K. Garg that 
every departure from a rule, which de- 
parture gives certain advantages to one 
group of civil servants as against an- 
other necessarily involves an encroach- 
ment of the fundamental rights guaran- 
teed by Articles 14 and 16 of the Consti- 
tution. The proposition is widely stated, 
far fetched in relation to the facts of the 
[instant case and not supported by N. K. 
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-cussion we hold that the 
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Chauhan v. State of Gujarat, (1977) # 
SCR 1037: (1977 Lab IC 38) on which 
Shri Garg relied. In Chauhan’s case the 
Court was considering the effect of the 
breach of a ‘Quota’ rule fixing the pro- 
portion of ‘direct recruits’ and ‘promo- 
tees’. In the present case, as already no- 
ticed by us, there is no allegation of 
breach of the ‘quota’ rule embodied in 
Rule 9 (2) of the Recruitment Rules. The 
Fixation of Cadre Strength Regulations 
cannot be interpreted as comprising any 
‘Quota’ rule. The consequential submis- 
sion of Shri Garg that Rule 3 (3) (b),. if 
so interpreted as to take into account 
officiation in contravention of the rules, 


„offends Articles 14 and 16 of the Consti- 


tution, therefore, loses all force particu- 
larly in view of what we have said about 
the true nature of the Fixation of Cadre 
Strength Regulations. We also notice 
that the vires of Rule 3 (3) (b) of the 
Indian Administrative Service (Regula- 
tion of Seniority) Rules which is in 
Similar terms as Rule 3 (3) (b) of the 
Indian Police Service (Regulation of 
seniority) Rules was upheld by a Consti- 
tution Bench of this Court in A. P. 
Sharma v. Union of India, 1968 Serv LR 


582; (1968 Lab IC 865). 


` 25. In the light of our foregoing dis- 
‘over-utilisa- 
tion’ of Deputation and Centre Reserve’ 
does not affect the questions of assign- 
ment of the year of allotment and the 
seniority of the appellants. The concur- 
rent finding of the learned single Judge 


Y 


and the Division Bench that Kapur’s ser-s 


vice as Commandant, P.A.P. Battalion 
No. 25 was service in a senior post was 
not challenged before us. 
argued that the records reveal that 
Kapur’s appointment to the posts of Di- 
rector of Sports and Additional Conirol- 
ler. of Stores was because of his excep- 
tional ability and, therefore, those posts 
must be treated as cadre posts. In any 
event, he suggested that we should in- 
vite the Government of India to suitably 
relax the rules so as to enable Kapur’s 
service as Director of Sports and Addi- 


tional Controller of Stores to be -reckon-. 


ed as service in cadre posts. We cannot. 
of course hold Kapur’s service in non- 
cadre posts as service in cadre posts. Nor 


can we give the direction sought by Shri + 


Mridul. It is of course open to Kapur to 
invoke the power of the Government of 
India to relax the rules and it. is for the 
Government to take a just decision in the 
matter. We have no advice to offer, 


<x 


Shri Mridul 


a 
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26. Both the Civil Appeals are allov- 
ed, the judgment of the Division Bench 
is set aside and the judgment of tre 
single Judge is restored. Writ Petitiors 
Nos. 520-524 have been filed by some af 
the direct recruits questioning the vires 
of Rule 3 (8) (b) of the Indian Police 
Service (Regulation of Seriority) Rul-s 
and Rule 3 of the All India Services 
(Conditions of Service-Residuary Mav- 
ter) Rules, 1960, which vests in the Gov- 
ernment of India the power to relas. 
We have upheld the validity of R. 3 G) 
(b) of the Indian Police Service (Regula~ 
tion of Seniority) Rules and the questicn 
of the vires of Rule 3 of the All Inda 
Service (Conditions of Service-residuaty 
Matter) Rules does not arise at presert. 
The Writ Petitions are alsə dismissed. 

Appeal allowed, 
Petit.ons dismissed. 
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(From: AIR 1970 Pun: 462 (FB)) 
S. MURTAZA FAZAL ALI AND 
P, S. KAILASAM, JJ. 

Civil Appeals Nos, 1237-1238 of 19%, 
D/- 16-4-1980. 

M/s. Jit Ram Shiv Kumar and others, 
Appellants v. The State o3 Haryana atd 
another, Respondents, 

And 

Ram Niwas Gupta and others, Appel- 
lants v, State of Haryana and others, R2- 
spondents. A 


Evidence Act (1872), S. 115 — Esto- 
pel against Government and Municipal 
Committee — Punjab Municipal Act (3 
of 1911), Secs. 70 (2) (©, 67A (3) — 
Levy of Octroi duty — Government act- 
ing in strict conformity with powers w- 
der.S. 70 (2) (c) and 62A (3) — Plea nf 
estoppel —- Not available against Gov- 
ernment — Exemption rom levy Df 
octroi duty without any authority ~— 
Plea of estoppel not available to prevent 
Municipality to act according to law —~ 


Promissory estoppel — Doctrine of — 
Applicability — Observations in AR 
1979 SC 621. Dissented ‘rom, (Punjab 


Municipal Act (3 of 1911), Ss. 70 (2) C) 
62A (3)). 

The Municipal Committee of Bahadır- 
garh established Mandi Fateh, with a 
view to improve trade in the areas. The 
Municipal Committee decided that the 
purchasers of the plots for sale in the 
Mandi would not be required to pay 
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octroi. duty on goods imported within the 
said Mandi, In pursuance of this deci- 
sion, the Municipal Committee by re- 
solutions in 1916 and 1917 decided to the 
effect that the Mandi shall remain im- 
mune from payment of octroi duty for- 
ever, The Commissioner objected to this 
but subsequently on receipt of represen- 
tation, he withdrew his objection to the 
undertaking made by the Municipal 
Committee. The Municipal Committee on 
10-3-1919 imposed house tax to cover the 
expenditure of the market. This state of 
affairs continued till 4-9-1953 when the 
Municipal Committee by notification in- 
cluded Fateh Mandi, within the octroi 
limits. The Municipal Committee again 
passed another resolution No. 1 dated 
2-3-1954 that the Fateh Mandi will re- 
main free from octroi duty according ‘to 
the terms of the proclamation of the sale 
relating to the sale -of plots. The 


Punjab State confirmed Resolution 
No. 1 dated 2-3-1954. Subsequently, 
the Municipal Committee changed 
its mind and by its resolution 


dated 8-5-1954, resolved that octroi duty 
should also be levied on the goods im- 
ported into Fateh Mandi, But this reso- 
lution was annulled by the Punjab Gov- 
ernment under Section 236 of the Pun- 
jab Municipal Act. The Examiner of the 
Local Funds Accounts in the meantime 
insisted on the levy of octroi duty on 
the goods imported into Fateh Mandi and 
the Punjab Government after discussing 
the issue on 9-4-1956 informed the Pre- 
sident of the Municipal Committee that 
the Government’s action in confirming 
the resolution No, 1 of 2-3-1954 of the 
Municipal Committee was quite in order. 
Again on 21-7-1965, the Municipal Com- 
mittee resolved that the Government be 
requested to cancel resolution No. 1 
dated 2-3-1954, The State of Haryana 
which camé into existence on 1-11-1964 
under the Punjab Reorganisation Act, by 
its memo dated 30-10-1967 approved the 
Resolution No. 6 dated 21-7-1965 of 
Municipal Committee and cancelled the 
Municipal Resolution No, 1 of 2-3-1954. 
Consequently, the Municipal Committee 
started charging octroi duty on the goods 
imported into the Mandi. On these facts, 
the writ petitioners (shopkeepers) sub- 
mitted that the resolution No. 6 of the 
Municipal Committee dated 21-7-1965 
and the approval granted by the Har- 
yana State as per its order dated 30-10- 
1967 were illegal and ultra vires and 


without jurisdiction, A Full Bench of the 


. High Court in AIR 1970 Punj 462 (FB) 
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rejected the petitions, On appeals to the 
Supreme Court: 


Held (1) that the action taken by the 
State Government was strictly in con- 
formity with the powers conferred on it 
under Section 70 (2) (c) of the Act. It 
exempted the petitioners from payment 
of Octroi Duty for a particular period 
and ultimately withdrew the exemption. 
The action of the Government could not 
be questioned as it was in exercise of 
its statutory functions. The plea of es- 
toppel was not available against the 
State in the exercise of its legislative or 
statutory functions, The Government 
had powers to direct the Municipality to 
collect octroi if the Municipality failed 
to take action by itself under Sec. 62A 
(3). Thus, the plea of estoppel was not 
available against the Government for 
questioning the validity of the Govern- 
ment order, AIR 1970 Punj 462 (FB). 
Affirmed, (Para 5) 


(2) that the Municipal Committee had 
no authority to exempt the Fateh Mar- 
ket from the levy of octroi duty, When 
the Municipal Committee passed a reso- 
lution or issued a notification that no 
octroi duty would be levied, it was ultra 
vires of the powers of the Municipal 
Committee. When a public authority act- 
ed beyond the scope of its authority the 
plea of estoppel was not available to 
prevent the authority from acting ac- 
cording to law, It was in public interest 
that no such plea should be allowed. 

(Para 6) 


(3) that’ the principle of estoppel was 
not available against the Government in 
exercise of legislative, sovereign or exe- 
cutive power. AIR 1976 SC 2237, AIR 
1973 SC 2641 and AIR 1973 SC 2734, 
Foll. Case law discussed, (Para 12) 


There can be no promissory estoppel 
against the exercise of legislative power 
of the State. So also the doctrine cannot 
be invoked for preventing the Govern- 
ment from acting in discharge of its duty 
under the law, The Government would 
not be bound by the act of its officers 
and agents who act beyond the scope of 
their authority and a person dealing 
with the agent of the Government must 
be held to have notice of the limitations 
of his authority. The Court can enforce 
- compliance by a public authority of the 
obligation laid on him if he arbitrarily 
or on his mere whim ignores the pro- 
mises made by him on behalf of the 
Government. It would be open to the 
authority to plead and prove that there 
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were special considerations which neces- 
sitated his not being able to comply with 
his obligations in public interest. Scope 
of plea of doctrine of promissory estop- 
pel explained, Case law discussed, Ob- 
servations in AIR 1979 SC 621, Dissented 
from. (Paras 50, 39) 


(4) that so far as the recommendation 
of the Municipal Committee to the Gov- 
ernment to levy octroi duty was con- 
cerned though it was contrary to the 
representation it made to the buyers of 
the sites in the Mandi, the Municipality 
was not estopped as the representation 
made by it was beyond the scope of its 
authority, The levy of tax being for a 
public purpose i.e. for augmenting the 
revenues of the Municipality the plea of 
estoppel was not available. The order of 
the Government directing the levy of 
octroi in pursuance of the resolution of 
the Municipality could not also be chal- 
lenged as it was in the exercise of its 
statutory duty. AIR 1976 SC 2237, Foll. 
Case law discussed, AIR 1970 Punj & 


Har 462 (FB), Affirmed, (Para 53 
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P. S. KAILASAM, J.:— These two 
appeals are by Certificate granted by 
the Punjab and Haryana High Court at 
Chandigarh in C. W. No. 444/1968 and 
C, W. No, 2975 of 1967 respectively, The 


Advccate’ 


petitions were disposed of by a Full 
Bench of the High Court on 15-12-1969, 


2, The Appellants who were the peti- 
tioners before the High Court prayed for 
a writ of certiorari or mandamus or any 
other appropriate writ for quashing the 
resolution No, 6 dated 21st July, 1965 of 
the Municipality. and letter of the Gov- 
ernment of Haryana to the President of 
the Municipal Committee, Bahadurgarh 
dated 30-10-1967. The facts of the case 
briefly are as follows :— 


The Municipal Committee of Bahadur- 
garh, Respondent No, 2, established 
Mandi Fateh in Bahadurgarh Town, with 
a view to improve trade in the area. The 
Municipal Committee decided that the 
purchasers of the plots for sale in the 
Mandi would not be required to pay 
octroi duty on goods imported within the 
said Mandi. In pursuance of this decision, 
resolution No, 8 dated 20-11-1916 was 
passed by the Municipality, Handbills 
were issued for the sale of the plots on 
the basis of the resolution and it 
was proclaimed that Fateh Mandi 
would remain exempt from payment 


of octroi, Subsequently by resolu- 
tion No, 4 dated 20-5-1917, the 
Municipal Committee decided that 


the term No. 14 to the conditions of: 


sale, namely, that the plots would not be 
required to pay octroi, be amended to the 
effect that the Mandi shall remain im- 
mune from payment of Octroi Duty for- 
ever, When the resolution was received 
by the Commissioner of Ambala, in 
paragraph 3 of his letter dated 26-6-1917 
marked as Annexure A in the writ peti- 
tion, he noted :— 

“I note that by. its resolution No, 4 of 
20-5-1917, the Municipal Committee has 
undertaken that octroi shall never be 
imposed in the Mandi, This is ultra 
vires, the Municipal Committee cannot 
make such an undertaking and this 
should be explained to the purchasers of 
sites before they begin building so that 
if they wish they may, withdraw from 
the purchase, 

Of course, it is unlikely that octroi 
will be imposed”, : 

On receipt of this letter, the President 
of the Municipal Committee made repre- 
sentations that if octroi duty was to be 
levied, there will be no purchasers for 
the plots and the entire scheme will fall 
through, On receipt of this represehta- 


tion on 20-9-1917 (Annexure B), the. 


Commissioner revised his view and stat- 


ed that he was cancelling para 3 of his 
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letter dated 26-6-1917, that is to say, 
“that in deference to the strong views of 
the Municipal Committee and to your 
own opinion that the market will col- 
lapse if I insist upon it, I withdraw my 
objection to the undertaking made by 
the Municipal Committee that octroi will 
not be imposed on the market, As soon 
as the market is established it will be 
necessary to consider what form of tax- 
ation is best to cover the market share 
of Municipal expenses”, The Municipal 
Committee on 10-3-1919 imposed house- 
tax of Rs, 3-14-6 per cent per annum on 
the shopkeepers to cover the expendi- 
ture of the market, 


3. This state of affairs continued till 
4-9-1953 when the Municipal Committee 
by notification No, 9697-C-53/63830 dated 
. 4-9-1953 included Fateh Mandi, Bahadur- 
garh, within the octroi limits, The exam- 
iner of local funds pointed out that the 
Municipal Committee is under obligation 
to charge octroi on goods imported into 
Fateh Mandi, The President of the Muni- 
cipal Committee made a representation 
to the Deputy Commissioner on 24-2- 
1954. The Municipal Committee again 
passed another resolution No. 1 dated 
2-3-1954 that the Fateh Mandi will re- 
main free from octroi duty according to 
the terms of the proclamation of the sale 
relating to the sale of plots, The matter 
was referred to the Punjab State which 
after thoroughly examining the whole 
matter, confirmed Resolution No. 1 pass- 
ed by the Municipal Committee on 2-3- 
1954, Subsequently, the Municipal Com- 


mittee ‘changed its mind and by its re- 


‘solution dated 8-5-1954, resolved that 
octroi duty should also be levied on the 
goods imported into Fateh Mandi. But 
this resolution was annulled by the Pun- 
{jab Government under Section 236 of the 
Punjab Municipal Act, The Examiner of 


the Local Funds Accounts in the mean . 


time insisted on the levy of octroi duty 
on the goods imported into Fateh Mandi 
and the Punjab Government after dis- 
cussing the issue on 9-4-1956 informed 
the President of the Municipal Commit- 
tee that the Government’s action in con- 
firming the resolution No, 1 of 2-3-1954 
of the Municipal Committee, Bahadur- 
garh exempting goods imported into 


Fateh Mandi from levy of octroi duty 
under Section 70 (2) (c) of the Municipal: 


‘Act, 1911, is quite in order and that no 
separate notification to this effect was 
necessary under the rules, Again on 
21-7-1965, the Municipal Committee 
Bahadurgarh resolved that the Govern- 
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ment þe requested to cancel Resolution 
No. 1 dated 2-3-1954, The State of Har- 
yana Respondent No, 1 which came into 
existence on 1-11-1964 under the Pun- 
jab Reorganisation Act, by its memo 
dated 30-10-1967 approved the Resolution 
No. 6 dated 21-7-1965 of Municipal Com- 
_mittee and cancelled the Municipal Re- 
solution No. 1 of 2-3-1954, As a result 
of the decision of the Government, the 
Municipal Committee started charging 
octroi duty on the goods imported into 
the Mandi, On these facts, the petitioners 
submitted that the resolution No. 6 of 
the Municipal Committee dated 21-7-1965 
(Annexure G) and the approval granted 
by the Haryana State as per its order 
dated 30-10-1967 (Ann, H) are illegal and 
ultra vires and without jurisdiction, - 


4. A Full Bench of the High Cour? 
rejected the petition mainly on three 
grounds. Firstly, it found that the State 
Government is entitled under Sec, 62A 
of Punjab Act, 48/1953 to direct the 
Municipal Committee to impose octroi 
duty and as such even if the municipa- 
lity is found to have -erred in imposing 
the Octroi Duty,. the legislative powers 
of the State cannot be questioned. Se- 
condly, it found, that it was not within 
the competence of the Municipality to 
grant any exemption from payment of 
octroi duty and this act is ultra vires of 
its powers and cannot be enforced, 
Thirdly, it found that the Court cannot 
go into the question as to whether the 
petitioners’ plea based on equity that the 
Municipality is bound, cannot be gone 
into for want of adequate facts, 


5. Dealing with the first contention, 
relating to the legislative powers of the 
State, it will be seen that Punjab Act 48/ 

1953, introduced Section 62A which runs 
as follows — 


“62-A, (1) The State Govt, may by 
special or general order notified in the 
official Gazette, require a Committee to 
impose any tax mentioned in. Section 61, 
not already imposed at such rate and 
within such period as may be specified 
in the notification and the Committee 
shall thereupon act accordingly. 
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(2) The State Government may require 
a Committee to modify the rate of any 
tax already imposed and thereon the 
committee shall modify the tax as re- 
quired within such period as the State 
Government may direct, 


(3) If the Committee fails to carry out 
any order passed under sub-section (1) 


< 


i 
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or (2) the State Government, may br a 
suitable order notified in the official 
gazette, impose or modify the tax. The 
order so passed shall operate as if it 
were a resolution duly passed by -he 
Committee and as if the proposal. was 
sanctioned in accordance with the prae- 
dure contained in Section 62.” 


It is admitted that the State Governmant 
is empowered under Seczion 62A to re- 
quire the Municipal Committee to mm- 
pose Octroi Duty and under sub-sec, (3) 
if the Committee fails to carry out zhe 
order of the Government, the State Gov- 
ernment may impose Octroi Duty, Un- 
der Section 70 (2) (c), a Municipal Can- 
mittee by a resolution passed at a spe- 
cial meeting and confirm2d by the Siate 
Government may exempt in whole or in 
part from the payment of any such sax 
any person or class of persons or any 
property or description of property. In 
exercise of these powers, the State Gov- 
ernment had by its order dated 4-5-1954, 
confirmed resolution No, 1 passed by ihe 
Municipal Committee in fts special meet- 
ing held on 2-3-1954, rezarding the 2x- 
emption of goods imported into Fateh 
Mandi from levy of Octcri Duty, Sukse- 
-quently, in reply to the objection raed 
by the Examiner’of Local Funds, the 
Government pointed out by its le-ter 


dated 9-4-1956, (Ann, F) that the Gov-. 


ernment’s action confirming the resclu- 
tion No. 1 dated 2-3-1954, of the Munici- 
pal Committee exempting goods impart- 
ed into Fateh Mandi, ur:der Sec. 70 (2) 
(c) of the Punjab Municipal Act, 191L is 
quite in order. By the impugned order 
dated 30-10-1967 the Government ap- 
proved the resolution No. 6 of the Mini- 
cipal Committee dated 21-7-1965 and 
permitted the Municipality to levy the 


Octroi Duty, The action taken by che 


State Government is strictly in. conzor- 
mity with the powers conferred’ om it 
under Section 70 (2) (c) of the Act. It 
exempted the petitioners from payment 
of Octroi Duty for a particular period 
and ultimately withdrew the exempton, 
The action of the Government cannot be 
questioned as it is in exercise of its sta- 
tutory functions, The plea of estoppel 
is not available against the State in the 
exercise of its legislative or statutory 
functions. The Government -have povers 
to direct the Municipality to collect the 
Octroi Tax if the Municipality faile to 
take action by itself under Section 32A 
(3), Further, even on facts, this plea is 
not available as against the Governrrent 
as it is not the case of the petitioners 
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that they acted on the representation of 
the Government, We, therefore, agree 
with the view of the Full Bench that 
the plea of estoppel is not available 
against the Government for questioning 
the validity of the impugned Govern- 
ment order. 

6. The second contention is that the 
Municipality is estopped from levying or 
recommending the levy of the tax.to the 
Government as in the proclamation of 
sale it notified that no Octroi Duty will 
be levied and it was only in pursuance 
of such representation, the petitioners 
purchased the property. We feel this 
plea should also fail because the Muni- 
cipal Committee had no authority to ex- 
empt the Fateh Market from the levy of 
Octroi Duty. If the Municipal Committee 
had passed a resolution or issued a noti- 
fication that no Octroi Duty will be 
levied, it will .be ultra vires of the 
powers of the Municipal Committee. 
When a public authority acts beyond 
the scope of its authority the plea of 
estopped is not available to prevent 
the authority from acting according to 
law. It is in public interest that no 
such plea should be allowed. 

7. The third contention that was rais- 
ed by the learned counsel for the appel- 
lants before the High Court and reiterat- 
ed before us, is that the Municipality 
and its successors are bound by the doc- 
trine of promissory estoppel and as such 
are estopped from levying the Octroi 
Duty. The High Court rejected the plea 
on the following grounds :— 

1. The petitioners are not the original 
purchasers of the plots in Fateh Mandi. 
They are either decendants of or trans- 
ferees from the original purchasers of 
the plots, - 

2. No sale-deed was executed by th 
Municipal Committee in favour of the 
original purchasers undertaking that no 
octroi duty will be levied; 

3. No allegation has been made that 
the original purchasers would not have 
purchased the plots, if condition No, 14 
about immunity from payment of. 
Octroi had not been there, f 
The learned counsel by reference to the 
names of the list of the purchasers was 
able to satisfy us that some of the appel- 
lants are the original purchasers and as 
such the first objection raised before the 
High Court is not sustainable, Again, 
regarding the third objection, that there 
is no allegation that the original pur- 
chasers would not have purchased the 
plots if condition 14 about. immunity 
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from payment of Octroi had not been 
there, it was submitted as erroneous as 
in the affidavit filed in support of the 
writ petition, the petitioners had pleaded 
in paragraph 2 that on the faith of the 
representation, the petitioners purchased 
the plots and constructed establishments, 
The learned counsel is, therefore, right 
in his submission that the third objec- 
tion raised before the High Court is 
without substance, But the High Court 
was right in pointing out that none of 
the sale deeds executed by the Munici- 
pal Committee in favour of the purcha- 
sers was produced before the Court. 
These circumstances would show that the 
contract between the parties have not 
been proved to have been reduced in 
writing and executed in the manner pre- 
scribed under Sec, 47 of the Act. Strict- 
ly, therefore, under the terms of the 
Municipal Act, the appellants are not 
entitled to any enforceable legal right. 
But it was submitted that even though 
the contract had not been executed in 
due form, the appellants would be enti~ 
tled to relief under the doctrine of pro- 
missory estoppel, : 


__ 8 The question that arises for consi- 
deration in these cases is whether the 
proclamation of sale which notified that 
there would be no octroi levy in the 
market relying on which statement the 
petitioners bid at the auction, would 
estop the Municipality by operation of 
the doctrine of promissory estoppel from 
recommending to the Govt, and the 
Govt. levying octroi duty under S. 61 of 
the Punjab Municipalities Act. To ans- 
wer this question it is necessary to ex- 
amine at some length the rights and iia- 
bilities of the State under a contract 
entered into by it with third parties and 
in transactions carried on by it in exer- 
cise of its executive and statutory func- 
tions, 


9. Art, 299 (1) of the Constitution of 
India provides that all contracts made in 
the exercise of the executive power of 
the Union or of a State shall be express- 
ed to be made by the President, or by 
the Governor “of the State, as the 
case may be, and all such contracts and 
all assurances of property made in the 
exercise of that power shall be executed 
on behalf of the President or the Gov- 
ernor by such persons and in such man- 
-ner as he may direct or authorise, This 
Article in the Constitution corresponds 
to Section 175 (3) of the Government of 
India Act, 1935, In cases, that arose out 
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of Section 175 (8) of the Government of 
India Act, 1935, this Court starting from 
Bikhraj Jaipuria v. Union of India, (1962) 
2 SCR 880: (AIR: 1962 SC 113), has-re- 
peatedly held that the provision is man- 
datory and not directory, that the provi- 
sion is enacted as a matter of public 
policy, that the State should not be sad- 
dled with liability for unauthorised con- 
tracts and that the provision is enacted 
in the public interest. In Mulamchand v. 
State of M. P., (1968) 3 SCR 214: (ATR 
1968 SC 1218), the earlier decisions of 
this Court were relied on and it was held 
that the reasons for enacting the provi- 
sion is not for the sake of some form but 
for safeguarding the Government against. 
unauthorised contracts. The provisions 
are embodied on the ground of public 
policy — on the ground of protection of 
general public — and these formalities 
cannot be waived or dispensed with. The 
Court clearly observed that “if the plea 
of the respondent regarding estoppel or 
ratification is admitted that would mean, 
in effect, the repeal of an important con- 
stitutional provision intended for the 
protection of the general public, That is 


why the plea of estoppel or ratification 
cannot be permitted in such a case”, 
(Emphasis ours). i 


10. It was contended before this Court 
in Karamshi Jethabhai Somayya v. State 
of Bombay, (1964) 6 SCR 984: (AIR 1964 
SC 1714), that in an agreement entered 
into under the Act by statutory authority. 
in pursuance of a statutory power, that 
consequences provided under the statute 
would follow and would not fall with- 
in the ambit of Section 175 (3) of the 
Government of India Act, This Court 
after examining the terms of the con- 
tract found that it did not fall within 
the provisions of the Act and, found it 
unnecessary to deal with the contention, 


11. The scope of the doctrine of equi- 
table estoppel arose for consideration 
before this Court in Collector of Bombay 
v. Municipal Corporation of the City of 
Bombay, (1952) 3 SCR 43: (AIR 1951 SC 
469). In 1865, the Government of Bom- 
bay called upon the predecessor in title 
of the Corporation of Bombay to remove 
some markets from a certain site and 
vacate it, and on the application of the 
then Municipal Commissioner the Govern- 
ment passed a resolution approving and 
authorising the grant of another site to 
the Municipality. The. resolution stated 
further that “the Government do not 
consider that any rent should be charg- 
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ed to the Municipality as the markets 
will be, like other public buildings for 
the benefit of the whole commutity”’, 
The Corporation gave up the sites on 
which the old markets were situatec and 
spent a sum of over 17 lacs in erecting 
and maintaining markets on the new site. 
In 1940, the Collector of Bombay, over- 
ruling the objection of the Corporation, 
assessed the new site under Section 8 of 
the Bombay City Land Revenue Act to 
land revenue rising from Rs, 7,500- to 
Rs. 30,000/- in 50 years. The Corpora- 
tion sued for a declaration that the order 
of assessment was ultra vires and that 
it was entitled to hold the land forever 
` without payment of assessment. The 
Supreme Court held by a majority of four 
Judges to one that the Government was 
not entitled to assess land revenue for 
the land in question. Three of the Judges 
who were parties to the majority udg- 
ment found that the Corporation had 
taken possession of the land in terms of 
the Government resolution and continu- 
ed in such possession openly, uninter- 
ruptedly and as of right for over 70 ‘years 
and acquired limited title it had been 
prescribing for during the period, that 
is to say, the right to hold the land in 
perpetuity free of rent, but only for the 
purpose of a market and for no ther 
purposes. The right acquired inc:uded 
as part of it an immunity from payment 
of rent which constituted a right in 
limitation of the Government’s rigat to 
assess in excess of the specific limit 
established and preserved by the Gov- 
ernment Resolution within the meaning 
of Section 8 of the Bombay City Land 
Revenue Act. Before the Court there 
was considerable discussion as t> the 
scope and effect of the principle of equity 
enunciated in Ramsden v. Dyson, : 1866) 
LR 1 HL 129, as to whether such princi- 
ple should be extended to the facts of 
the case and as to whether the facis of 
the case attract the asplication of the 
equity established in Ramsden v. 
Dyson, or attract the equity estabtished 
in Maddison v. Alderson, 
Cas 467, and Walsh v, Lonsdale, (18&2) 21 
Ch. D. 9, and finally as to whether the 
decision of the Privy Council in Ariff v, 
Jadunath, (1931) 58 Ird, App. 91: (AIR 
1931 PC 79), the equity in Ramsd=n v, 
Dyson can prevail against the require- 
ment of formalities laid down in the 
Victorian Statute referred to above any 
more than the equity in Maddison v. 
Alderson can do agains: the requirements 


of the Transfer of Property Act. The 
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majority of the Judges did not express 
any opinion on this question but decided 
the appeal on a narrower and shorter 
ground stated above, One of the Judges, 
Chandrasekhara Aiyar, J. constituting the 
majority expressed his view thus :— 

“Whether it is the equity recognised 
in Ramsden’s case, or it is some other 
form of equity, is not of much impor- 
tance, Courts must do justice by the 
promotion of honesty and good faith so 
far as it lies in their power. As pointed 
out by Jenkins C, J. Dadoba Janar- 
dhan’s case, (1901) ILR 25 Bom 714, a 
different conclusion would be opposed to 
what is reasonable, to what is probable 
and what is fair”, 


The other Judges of the Court who spoke 
for the Court refrained from going into 
this question. The view of Chandrase- 
khara Aiyar, J. being the view of one 
of the Judges of the majority, cannot be 
taken as the view of the Court. Patan- 
jali Sastri, J., as he then was, dissented 
with the majority and stated :— 


“The principle of ` Ramsden v. Dyson 
cannot prevail against statutory require-. 
ments regarding disposition of property 
or making of contract by Government 
* * * The right to levy land revenue is 
no part of the Government’s right to 
property but a prerogative of the Crown 
and adverse possession of the land could 
not destory the Crown’s prerogative to 
impose assessment on the land”, 

12. A Bench of four Judges of this 
Court in a decision Excise Commr. U. P. 
Allahabad v. Ram Kumar, (1976) Suppl 
SCR 532: (AIR 1976 SC 2237), after ex- 
amining the case law on the subject 
observed that “it is now well settled by 
a catena of decisions that there can be 
no question of estoppel against the Govt. 
in exercise of its legislative, sov- 
ereign.or executive powers”. The ear- 
lier decisions of this Court in N. Rama- 
natha Pillai v. State of Kerala, (1974) 1 
SCR 515: (AIR 1973 SC 2641) and State 
of Kerala v. Gwalior Rayon Silk Manu- 
facturing (Wvg) Co. Ltd. (1974) 1 SCR 
671: (AIR 1973 SC 2734), were followed. 
It may, therefore, be stated that the 
view of this Court has been that the 
principle of estoppel is not available 
against the Government in exercise of 
legislative, sovereign or executive power. 

13. On behalf of the petitioners, it was 
submitted that a liberal view was taken 
by this Court in the decision Union of 
India v. Indo-Afghan Agencies Ltd, (1968) 
2 SCR 366: (AIR 1968 SC 718), which 


1292 S.C, 
recognised the principle of promissory 
estoppel and held that whether the 


agreement is executive or administrative 
in character, the Courts have power in 
appropriate cases to compel performance 
of the obligations imvosed by the sche- 
mes upon the departmental authorities. 
As this decision is relied on as the sheet 
anchor of the doctrine of promissory 
estoppel, the facts of the case and the 
decision rendered therein, have to be 
examined carefully. M/s, Indo- 
Afghan Agencies Ltd. the respon- 
dents before this Court exported 
woollen goods to Afghanistan and 
were issued an Import Entitle- 
ment Certificate by. the Textile .Com- 
missioner not for the full F, O. B. value 
of the goods exported, but for a reduced 
amount, By virtue of the powers con- 
ferred under Section 3 of the Imports 
and Exports (Control) Act, 1947, the 
Central Government issued the Imports 
(Control) Order, 1955 setting out the 
policy governing the grant of import 
and export licence. During the relevant 
period, it provided for the grant to an 
exporter, certificates to import raw ma- 
terials of a total amount equal to 100% 
of the F. O. B. value of his exports. 
Cl. 10 of the Scheme provided that the 
Textile Commissioner could grant an 
import certificate for a lesser amount if 
he is satisfied after holding an enquiry 
that the declared value of the goods is 
higher than the real value of the goods, 
It was contended, amongst other grounds, 
that the Government on grounds of ex- 
ecutive necessity was the sole Judge of 
the validity of its action in matters relat- 
ing to import and export policy, because 
the policy depended upon the economic 
climate and other related matters and 
had to be in its very nature flexible with 
power in the Government to modify or 
adjust it as the altered circumstances 
necessitate. It was pleaded that if the 
Government was held bound by every 
representation made by it regarding its 
intentions, it would amount to holding 
the Government as being bound by con- 
tractual obligations even though no for- 
mal contract in the manner required by 
Article 299 of the Constitution was ex- 
ecuted. Regarding the objection on the 
ground of contravention of Article 299 
of the Constitution, the Court held that 
the respondents were not seeking to en- 
force any contractual right but were 
seeking to enforce compliance of the obli- 


gation which is laid upon the Textile 
Commissioner by the terms of the 
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Scheme and the claim of the respon~ 


dents was founded upon the equity 
which arose in their favour as a result 
cf the representation made on behalf of 
the Government in the Export Promo- 
tion Scheme. (emphasis supplied). It 
may be noted that no finding was re- 
corded by the Textile Commissioner, 
that there was any infringement which 
entitled him to reduce the quota under 
cl. 10 of the scheme. 


14, The facts of the case disclose that 
the defence of the executive necessity 
was not relied upon in the affidavit filed 
cn behalf of the Union of India. It was 
also not pleaded that the representation 
in the Scheme was subject to an impliéd 
term that the Union of India will not be 
bound to grant the import certificate for 
the full value of the goods if they deem 
it inexpedient to grant the certificate. 
The Court after referring to earlier de- 
cisions óf this Court accepted the view 
expressed in those decisions that reduc- 
tion in the amount of import certificate 
may be justified on the ground of mis- 
conduct of the exporters in relation to 
goods exported or on such considerations 
as the difficult foreign exchange position 
cr other matters which have a bearing 
cn the general interest of the State 
(emphasis supplied), Summing up the 
law laid down by the earlier cases, the 
Court found that in each of the three 
cases this Court held. that it was com- 
petent to grant relief in appropriate 
cases, if, contrary to the Scheme, the 
authority declined to grant a licence or 
import certificate or the authority acted 
arbitrarily and that the Union of India 
and its Officers are not entitled at their 
mere whim to ignore the promises made 
ky the Government (emphasis supplied), 
It rejected the plea on behalf of the Gov- 
ernment that the Textile Commissioner 
is the sole Judge of the quantum of the 
import licence to be granted to an ex- 
porter and that the Courts were power- 
lass to grant relief if the promised im~= 
port licence is not given to an exporter. 
who has acted in his prejudice relying 
upon the representation, The decision is, 
therefore, an authority for the proposi- 
tion that in the absence of a plea of ex- 
ecutive necessity, the Court in appro- 
priate cases is entitled to compel per- 
formance of the obligations imposed by 
the Scheme on the departmental 
authority. The right of the Govern- 
ment on relevant consideration such as 
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difficult foreign exchange position or 
other matters which have a bearirg on 
the general interest of the State, <o re- 
duce the amount of import certificate 
was recognised. But the authorities have 
to act according to the terms cf the 
scheme and not arbitrarily or at their 
mere whim to ignore the promises made 
by the Government (emphasis supplied). 
On the facts of the cese, the Cour: gave 
relief as the authorities declined io act 
according to the terms of the Scheme 
and acted arbitrarily and at their mere 
whim ignoring the premises made by the 
Government, The question as ~o the 
applicability of the doctrine of promis- 
sory estoppel against the legislat-ve or 
executive acts of the Government did 
not strictly arise in the case, The deci- 
sion was thus generally understood as 
stated above is seen from the view ex- 
pressed by Mr. H, M. Seervai on Con- 
stitution of India, 2nd Edn. Vol. I, para- 
graph 11 at para 146-B, p 433: 

“The authorities eonsidered by the 
Supreme Court, and the conc_usions 
drawn from them, by Shah, J. n the 
present case, merely affirm the proposi- 
tion that the Government could not go 





back upon promises made in the exercise . 


of discretionary power as emboded in 
a scheme, merely on a whim (emphasis 
by Mr, Seervai) 

x x x x x x 
A promissory estoppel cannot stand on 
a higher footing than a contract entered 
into between a citizen or subject and a 


public authority and it is settled by 
numerous decisions that no public au- 
thority entrusted with discresionary 


power to be exercised for the puklic can 
bind itself by a contract not to exercise 
‘that discretion when. the publiz good 
demands its exercise”, 


15. It is only in public interest that it 
is recognised that an authority acting on 
‘behalf of the Government or by virtue 
of statutory powers cannot exc2ed his 
authority. Rule of ultra vires vill be- 
come applicable when he excesds his 
authority and the Government would 
Not be bound by such action, Any per- 
son who enters into en arrangement with 
the Government has to ascertain and 
satisfy himself that the authorizy who 
purports to act for tne Government, acts 
within the scope of his authority and 


cannot urge that the Governmen: is in. 


the position of any other litigani liable 
to be charged with liability, 
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16. In refuting the contention that the 
contract is unenforceable on the ground 
that there had been no strict compliance 
of the requirement of Article 299 of the 
Constitution, the Court observed that 
the respondents were not seeking to en- 
force any contractual rights but were 
seeking to enforce compliance with the 
obligation which was laid upon the 
Textile Commissioner by the terms of 
the scheme, Thus, the relief that was 
granted by the Court was by enforcing 
the compliance of the obligation which 
was laid upon the Textile Commissioner 
by the terms of the Scheme. The Court 
proceeded to state that the claim of the 
respondents is appropriately founded 
upon the equity (emphasis ours) which 
arises in their favour as a result of the 
representation made on behalf of the 
Union of India in the Export Promotion 
Scheme, and the action taken by the 
respondents acting upon that representa- 
tion under the belief that the Govern- 
ment would carry out the representation 
made by it, Thus, the equity which the 
Court was enforcing was to direct com- 
pliance of the obligation which is laid 
upon the Textile Commissioner by the 
terms of the scheme, The equity cannot 
be understood as barring the authority 
from modifying the scheme on special 
considerations such as difficult foreign 
exchange position or other matters which 
have a bearing on the general interest 
of the State (vide p. 380). The purport 
of the judgment is made clear by its own 
observation :— 

“Under our jurisprudence the Gov- 
ernment is not exempt from liability to 
carry out the representation made by it 
as to its future conduct and it cannot 
be some undefined and undisclosed 
ground of necessity or expediency fail 
to carry out the promise solemnly made 


` by it, nor claim to be the judge of its 


own obligation to the citizen on an ex 
parte appraisement of the circumstances 
in which the obligation has arisen”, 

The observations of the Court that the 
claim of the respondents is praperly 
founded on the equity should be under- 
stood on the facts and findings of the 
Court in the case. The Court relying 
on the observations . of Chief Justice 
Jenkins, observed that even though the 
case does not fall within the terms of 
Section 115 of the Evidence Act, it is 
still open to a party who has acted on a 
representation made by the Government 
to claim that the Government shall be 
bound to carry out the promise made by 
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it, even though the promise is not re- 
corded in the form of a formal contract 
as required by the Constitution, The 
Court would be bound when the officer 
made the promise within the scope of 
his authority and failed to act upon it 
at his mere whim and acted arbitrarily 
on some undefined and undisclosed 
grounds of necessity, 


17. Before proceeding further with 
the case, we will refer briefly to the 
purport of the doctrine of promissory 
estoppel. The doctrine of promissory 
estoppel burst into sudden blaze in 1946 
when Denning, J. sitting in the Court 
of Kings Bench delivered the judgment 
in Central London Property Trust Ltd. 
v. High Trees House Ltd., (1956) 1 All 
ER 256, which has now become famous 
as the High Trees case. The facts of 
the case are: During the war many 
people left London owing to bombing. 
Flats were empty, In one block, where 
the flats were let on 99 years leases at 
£ 2,500/- a year, the landlord agreed to 
reduce it by half and to accept & 1,250/- 
a year, When the bombing was over, 
and the tenants came back, the landlord 
sought to recover the full rent at 
£ 2,500/- a year. Denning, J. held that 
the landlord could not recover the full 
amount for the time when the flats were 
empty. The lease was a lease under 
seal which according to Engligh Com- 
mon Law, could not be varied’ by an 
agreement by parol, but only by deed, The 
learned Judge invoked equity to his aid 
and said that if there has been a varia- 
tion of a deed by simple contract the 
Courts may give effect to it. The coun- 
sel for the lessee pleaded that the lessor 
had agreed though without consideration 
to accept the rent at a reduced rate, and 
set up a plea of estoppel by way of de- 


fence to the claim for arrears of rental - 


calculated at the full rate. Faced with 
Foakes v, Beer, (1884), 9 AC 605, if the 
defence was raised as a matter of con- 
tract and Jorden v, Money, (1854) 5 HL 
Cas 185, if it was raised as estoppel, 
Denning, J. held that the estoppel sus- 
tained although based on an assurance 
as to the future, because the promisor 
intended to be legally bound and intend- 
ed his promise to be acted upon, with 
the result that it was so acted upon, In 
Jorden v. Money (supra), the House of 
Lords held that a promise to pay a 
smaller sum of money in discharge of 
larger amount which was due, was void 
since such a promise was -without con- 
sideration, Denning, J. relying on Fen- 
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ner v, Blake, (1900) 1 Q B 426, Re: Wil- 
liam Porter & Co. Ltd., (1937) 2 All ER 
361 and Buttery v. Pickard, (1946) WN 
25, observed that they were cases of 
estoppel in the strict sense. They are 
really promises — promises intended to 
be binding — intended to be acted upon, 
and in fact acted on and in the circum- 
stances the plaintiff company will be 
bound by the arrangement in its letter, 
Though the observations of Denning, J. 
in High Trees case were in the nature of 
ebiter dicta, the decision became the 
starting point of the several shades of 
opinion regarding the scope of promis- 
sory estoppel. It is unnecessary for our 
purpose to go into the development of 
law of promissory estoppel starting from 
High Trees case. It is sufficient to state 
that since the High Trees decision was 
rendered, many elaborations and glosses 
have appeared in the reports, Turner 
in his book Estoppel by Representation, 
has a separate chapter dealing with pro- 
missory estoppel. The doctrine as ob~ 
served by the author at the conclusion 
of the chapter, “burst out into sudden 
blaze in 1946 has ever since continued 
to smoulder, and that its original author 
has constantly maintained his interest in 
its further development, now in this 
direction, now in that”, But there has 
been high places counselling conserva- 
tism * * * Lord Hailsham of St, Maryle- 
bone, has expressed his views in Wood- 
house Lid. v. Nigerian Produce Ltd., 
1932 AC 431 as follows :— 


“I desire to add that the time may 
scon come when the whole sequence of 
cases based on promissory estoppel 
since the war * * * systematically ex- 
plored”, 


18. This subject though interesting 
may not be relevant in administering 
Indian Law, Section 63 of the Contract 
Act provides that when a creditor ac- 
cepts a lesser sum in satisfaction of the 


-wnole debt, the whole debt becomes dis« 


charged, This provision is a vide depar- 
ture from the English Law and the dis- 
cussion about Jorden v, Money, (1854-5 
HL Cas 185), wherein it was held that 
a promise to accept a smaller sum is 
devoid of consideration, becomes point- 
less. So also the doctrine of estoppel 
referred to in the High Trees case (1956- 
1 All ER 256), is to some extent taken 
care of by Sections 65 and 70 of the 
Indian Contract Act. Section 65 pro- 
vides that when a contract becomes void, 
any person who has received any ad=- 
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vantage under such agreement or cen= 
tract is bound to restore it or to mzke 
compensation for it, to the person from 
whom he received it, Under Section 70 
of the Contract Act, an obligation is 
cast on the person enjoying benefit ož a 
non-gratuitous act to compensate <he 
person who lawfully performed the ect, 
As to whether the previsions of Sc- 
tions 65 and 70 of the Indian Contract 
Act, are applicable to comtract which is 
not according to Section 175 of the Gov- 

_ ernment of India Act and Article 299 of 
the Constitution of India, there is a cif- 
ference of opinion, Sir Maurice Gw-er 
expressed his view that when a contract 
is void, recourse to Section 70 cannot be 
had, Later, the Supreme Court held in 
State of West Bengal v, B. K, Mondal & 
Sons (1962 Suppl, 1 SCR 876): (AIR 
1962 SC 779), that Section 70 was ap- 
plicable to such a case. This decison 
was followed in New Marine Coal To. 
Ltd, v. Union, (1964) 2 SCR 859: (AIR 
1964 SC 152), and in later cases by <he 
Supreme Court, 

19. In discussing the scope of the doc~ 
trine of promissory estoppel and its 
applicability against the Government end 
Government Officers in their dealings 
with the subject; Lord Denning, J. in 
Robertson v. Minister of Pensions, (1949) 
1 KB 227, observed:— 

“The Crown cannot escape by sayng 
that estoppels do not bind the Crown 
for that doctrine has long been exploded. 
Nor can the Crown escape by prayng 
in aid the doctrine of exezutive necess-ty, 
that is, the doctrine that the Crown cm- 
not bind itself so as to Zetter its futare 
executive action. That doctrine was 
‘propounded by Rowlett, J. in Rederia~ 
ktiebolaget Amphitrite v. The King (121) 
3 KB 500), but it was imnecessary 
for the decision because the statem2nt 
there was not a promise which was in- 
tended to be binding but only an expr2s- 
sion of intention. Rowletz, J., seems to 
have ‘been influenced by fhe cases on :he 
right of the Crown to dismiss its servants 
at pleasure, but those cases must now all 
be read in the light of tke judgment of 
Lord Atkin in Reilly v. The Kng 
( (1934) AC 176, 179) *** In my opinon 
the defence of executive necessity is of 
limited scope, It only avails the Crown 
where there is an implied term to that 
effect or that is‘the true meaning of -he 
contract”, 

Lord Denning was dealing with a case of 
a serving army officer who wrote to -he 
| War Office regarding a disability end 
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received a reply that his disability had 
been accepted as attributable to “military 
service”, Relying on that assurance, he 
forebore to obtain an independent medi- 
cal opinion, The Minister of Pensions 
took the view that appeliant’s disability 
could not be attributed to war service. 
Lord Denning held that between the sub- 
jects such an assurance would be en- 
forceable because it was intended to be 
binding, intended to be acted upon, and 
it was in fact acted upon; and the as- 
surance was also binding on -the -Crown 
because no term could be implied that 
the Crown was at liberty to revoke it. 


20. The decision in Robertson’s case 
(1939-1 KB 227) is quoted with approval 
in the Indo-Afghan case (AIR 1968 SC 
718) but before we revert to the Indo- 
Afghan case, we will follow the course 
which Robertson’s case took, The cor- 
rectness of the case came up for con- 
sideration before the House of Lords in 
Howell v, Falmouth Boat Construction 
Co, Ltd., 1951 AC 837, The appeal was 
preferred to the House of Lords from the 
Court of Appeal against the judgment of 
Bucknil, Singhleton and Denning, L, JJ. 
In his judgment in the Court of Appeal 
Denning L. J. pressed the principle ` in 
the following terms :— 

“Whenever Government ‘Officer, in 
their dealings with a subject, take on 
themselves to assume authority in a 
matter with which he is concerned,- the 
subject is entitled to rely on their hav- 
ing the authority which they assume, He 
does not know and cannot be expected 
to know the limits of their authority, and 
he ought not to suffer if they exceed ıt. 
That was the principle which I applied 
to Robertson v, Minister of Pensions, and 
it is applicable in this case also”. 
Commenting on the view taken by 
Denning, L, J. Lord Simonds observed:— 

“My Lords, I know of no such principle 
in our law nor was any authority for it 
cited, The illegality of act is the same whe- 
ther or not the actor has been misled by 
an assumption of authority on the part 
of a government officer however high or 
low in the hierarchy*** The question 
is whether the character of an act done. 
in face of statutory prohibition is af- 
fected by the fact that it has been in- 
duced by a misleading assumption of 
authority, In my opinion, the answer 
is clearly No, Such an answer may make 
more difficult the task of the citizen who 
is anxious to walk in the narrow way, 
but that does not justify, a dierent 
answer being given”. : 
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Lord Normand referred to the principle 
laid down by Denning L, J. and observ- 
ed :— 


“As I understand this statement, the 
respondents were in the opinion of the 
learned Lord Justice, entitled to say that 
the Crown was barred by representa- 
tions made by Mr, Thompson and acted 
on by them from alleging against them 
a breach of the statutory order, and fur- 
ther that the respondents were equally 
entitled to say in a question with the ap- 
pellant that there had been no breach 
But it is certain that neither a Minister 
nor any subordinate officer of the 
Crown can by any conduct or representa- 
tion bar the crown enforcing a statutory 
prohibition or entitle the subject to 
‘maintain that there has been no breach 
of the contract,” 


The view expressed by the House of 
Lords and the Privy Council has been 
followed in English cases, 


21. The Privy Council in Antonio 
Buttigieg v. Stephen H. Cross, AIR 1947 
PC 29, has ruled that it is not compet- 
ent for the Government to fetter its fu- 
ture executive action, which must neces- 
sarily be determined by the needs of the 
community when the question arises, 
that it cannot by contract hamper its 
freedom of action in matters which con- 
cern the welfare of the State. The com- 
petent Military Authority approached the 
appellant for opening a club for officers 
serving in His Majesty’s forces, The ap- 
pellant stated his willingness to take on 
lease certain premises and asked the 
Military Authorities to procure him a 
licence to continue the club after the 
termination of the war. The military 
authorities failed to obtain a licence and 
the appellant was informed of their in- 
ability to obtain the licence and an offi- 
cer on behalf of the military authorities 
stated that the appellant should have a 
guarantee seeing that the war was not 
likely to come to an end quickly and that 
the club would be kept open through- 
out the war, The rules for the conduct 
of the club were drawn up and were ap- 
proved by the Military Authorities, R, 18 
provided that the club should endure 
during the time when the said hostilities 
existed, The club was placed out of 
bounds for service members by order of 
the Military Authorities because the club 
was being mismanaged by the sale of 
liquor long after permitted hours, As the 
club was a purely Service Club, it. was 
subsequently wound up, The appellant 
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complained of the loss to which he had 
been put by placing the club out of 
bounds and sought to hold the Military 
Authorities responsible for such loss, 
The Court of Appeal while giving judg- 
ment in favour of the Military Authori-~ 
ties observed :— 

“It is a settled principle and it has 
been constantly held by this Court and 
in local case-law, that: those two func-. 
tions of the civil or the military Govern- 
ment are totally distinct. The Military 
Authorities could not have renounced 
those rights, inasmuch as it would have 
been immoral and against every funda- 
mental principle of Constitutional Law 
if the Authorities, in order to open a 
club — which is a purely administrative 
act — were to sacrifice interests which 
are far more important-and therefore of 
a much higher order, whether political, | 
moral or affecting public order, Conse- 
quently when, within the administrative 
sphere, the Government enters into a 
contract with a private individual, the 
Government is bound to respect that 
contract, but it does not thereby deprive 
itself of its political power. to issue 
orders that may become necessary by; 
reason of public order, jure imperii — 
even though, in consequence of such 
orders, the contract itself becomes im-< 
possible of fulfilment”, 

During the arguments before the Privy 
Council, it was conceded on behalf of 
the appellant taking into consideration 
the decision in Adams v, London Im- 
proved Motor Coach Builders (1921) 1 
KB 495 and Rederiaktiebolaget Amphitrite 
v. The King, (1921) 3 KB 500 that it was 
not open to the Crown to bind itself not 
to close the Club if that course became 
necessary in the public interest and the 
order placing the club out of bounds was 
justified in the circumstances which ex- 
isted, Having thus observed the Privy 
Council quoted the following passage 
from the judgment of Rowlett, J. in 
Rederiaktiebolaget Amphitrite case that 
“it is not competent for the Government 
to fetter its future executive action, 
which must necessarily be determined by 
the needs of the community when the 
question arises, It cannot by contract 
hamper the freedom of action in matters 
which concern the welfare of the State” 
and stated that these words appear to 
their Lordships to cover that aspect of 
the present case, While House of Lords 
in Howell’s case disagreed with the ob- 
servations of Lord Denning J, in Robert- i 
son’s case, the Privy Council approved ; 
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the law laid down by Rowlatt, J. in 
Rederiaktiebolaget Amphitrite case which 
was dissented to by Denning, J. in 
Robertson’s case. It may be noted tkat 
in Indo-Afghan case, 
the passage from Denning’s judgment 
which did not approve the view of Row- 
latt, J. The Privy Council approved tne 
view taken by Rowlatt, J., in Rederiaktie- 
bolaget Amphitrite case, 


22; In William Cory & Son Ltd. v. 
London Corporation (1951) 2 KB 476, 
London Corporation acting as sanitary 
authority under the Public Health (Lan- 
don) Act, 1936 made a contract with the 
claimants, barge and lighter owners, for 
the removal of refuse from a wharf in 
the City of Hornchurch, Essex, where it 
was to be dumped. In April, 1948, the 
Corporation acting as port health auth- 
ority for the Port of London, sealed by- 
laws concerning the disposal of refuse in 
the area of the port one of which: relat- 
ing to coamings and coverings of barg2s, 
was far more onerous on the claimarts 
than the requirements in the contract of 
1936. It was provided that this by-lew 
-was not to come into effect until Nev- 
ember 1, 1950. It was contended by the 
claimants that by the provisions of the 
contract of 1936, there was an implied 
or an express term that the corporation 
should not impose more onerous burdan 
on the claimants as to the coamings and 
coverings of their barges than those can- 
tained in the contract of 1936. The plea 
of the claimants was rejected and tne 
Court held relying on a decision in York 
Corporation v. Henry Leatham & Sons 
Ltd., (1924) 1 Ch 557 that the Corpora- 
tion being under a duty under the Act 
of 1936, expressed in imperative langu- 
age, to make by-laws for the disposal of 
refuse within the area of the port, tne 
term for which. the claimants contended, 
whether express or impled was ultra 
vires the corporation, | 
' 23. In York Corporation v. - Henry 
Leatham & Sons (supra), the Corporation 
made two contracts with the defendarts 
which they agreed to azcept, in con- 
sideration of the right to navigate tae 
Dues, a regular annual payment of 
£ 600/- per annum, in place of the auth- 

. orised tolls. It. was held that the .coa- 
tracts were ultra vires and void because 
under them the corporation had disabled 
itself whatever emergency might arise, 
from exercising its statutory powers to 
increase tolls as from time to time might 
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be necessary. The decision was based on 
the incapacity of a. body ‘charged with 
statutory powers -for public purpose to 


- divest itself of such powers or to fetter 
itself in the use of such powers, 


24. In Commissioner of Crown Lands 
v. Page. (1960) 2 KB 274, in 1945, the 
Minister of Works, acting on behalf of 
the Crown and in exercise of powers 
conferred by the Defence (General) Re- 
gulations, 1939 requisitioned premises 
which had been demised in 1937 by the 
Commissioners of Crown Lands for a 
term of 25 years. The premises were de- 
requisitioned on September 5, 1945 until 


-July 5, 1955 and the landlord brought 


proceedings claimnng arrears of rent, 
The lessee alleged that she had been 
“evicted by the requisitioning and that, 
accordingly, payment of rent has been 
suspended, It was conceded that the 
Crown was one and indivisible as lessor 
and requisitioning authority. It was held 
that since the entry was by the Crown 
in the proper exercise of its executive 
authority, it did not amount to an evic- 
tion and rent, accordingly, continued to 
be pee The view expressed by Lord 
Denning, J. in Robertson v, Minister of 
Pensions ((1949) 1 KB 227) (supra) that 
in the present day age no distinction 
should be drawn as the legal effect of 
its or their actions between the Crown 
and the ordinary subjects, so that the 
effect of a representation made by the 
Crown could no longer be qualified so 
as to be subject to the future exercise 
by the Crown of its Executive Authority, 
was relied on, Lord Evershet M. R. while 
observing that the facts of the case were 
different held that the general proposi- 
tion laid down by Denning L. J. was not 
accepted by the House of Lords in Howell 
v. Falmouth - Boat | Construction Co, 
Ltd, (1951 AC. 837) (supra). Devlin, J. 


stated the principle in the following. 


terms :— . 

“When the Crown, or any other per- 
son, is entrusted, whether by virtue of 
the prerogative or by statute, with dis- 
eretionary powers to be exercised for 
the public good, it does not when mak- 
ing a private contract in general terms, 
undertake (and it may be that it could 
not even with the use of specific lan- 
guage validly undertake) to fetter itself 
in the use of those powers, and in the 
exercise of the discretion.” 


Referring to the view of Denning, L. J. 


in Robertson v.. Minister of Pensions 
(supra), the learned Judge observed e 


‘or 
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“The observations of Denning, L. J, ın 
Robertson v. Minister of Pensions on the 
doctrine of ‘executive necessity’, were, 
I think, directed to a case of that sort. 
Here we are dealing with an act done 
for a genera] executive purpose, and not 
done for the purpose of achieving a 
particular result under the contract ` in 
question.” 


In Southend-on-Sea Corporation v. 
Hedoson (Wickford) Ltd. (1962) 1 
QB 416 a company wished to 
establish a builder’s yard and found 
suitable premises, They wrote to the 
borough engineer, a Chief Official em- 
ployed by the local planning authority 
asking for a lease of the premises for 
20 years for the purpose of establishing 
a builder’s yard. The engineer replied 
that the premises had an existing user 
right as a- builders’ yard and that no 
planning permission was, therefore, 
necessary. Relying on the borough engi- 
neer’s letter, the company bought the 
premises and started to use them as 
builder’s yard, They would not have 
done so if, as a consequence of the let- 
ter, they had not thought that: no fur- 
ther planning permission was required, 
Later, the local planning ‘authority noti- 
fied the company that a considerable 
amount of evidence had been presented 
to them showing that the premises had 
not been used as a builder’s: yard and 
had no existing user as such; that they 
had decided that the premises could not 
be used without planning permission, 
The Court on the above facts held that 
assuming that the statement that the 
premises had an existing user right as a 
builder’s yard‘ was a pure representation 
of fact, estoppel could not operate to 
hinder or prevent the éxercise by the 
local planning authority ‘of their statu- 
tory discretion under Section 23 of the 
Act in deciding whether to'serve an en- 
forcement notice, since this discretion 


- was intended: to be exercised for the 


benefit of the public or section thereof. 


, 25, The decisions of the 
Courts referred to above clearly indicate 
` that the English Courts did not accept 
the view of Denning, J., in Robertson v. 
à Minister of Pensions ((1949) 1 KB 227) 
- (Supra)... -The House of Lords in Howell 
v. Falmouth Boat Construction Co. Ltd. 
(1951 “AC 837) disagreed with the view 
of Lord Denning, J. holding that there 
could not be’ an estoppel against express 


provisions of the law nor could the ‘State - 


by its action waive its rights to exercise 
powers entrusted to it for the public 
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good, The Privy Council in Antonio But- 
tigieg’s case (AIR 1947 PC 29) approved 
the view of Rowlatt, J. in Rederiaktie- 
bolaget Amphtrite’s case with which 
Denning, J. did not agree, . . 


.26. We may now revert back to Indo- 
Afghan Agencies case, (AIR 1968 SC 718). 
The Court. after quoting a passage from 
Rowlatt, J. in Rederiaktiekbolaget Am- 
phitrite v. The King (1921) 3 KB 500) 
(supra) agreed that the view expressed 
by Anson’s English Law of Contract .22nd 
Ed. p. 174 that the observation is clear- 
ly very wide and it is difficult’ to deter- 
mine its ‘proper scope. The Court quoted 
the passage of Denning, J. at p. 231 
wherein the learned Judge expressed the 
disagreement with the view of Row- 
latt, J.:— 


“The Crown cannot. escape by saying 
that estoppel do not bind the Crown: for 
that doctrine has long been exploded, - 
Nor- can the Crown escape by praying in 
aid the doctrine of executive necessity, 
that is,. the doctrine that the Crown 


‘cannot ‘bind itself so as to fetter its fu- 


ture executive action. That doctrine was | 
propounded by Rowlatt, J. in Rederiak- 
tiebolaget Amphitrite v, The King but it 
was unnecessary for the decision because 
the: statement there was not a promise 
which was intended to be binding but 
only an expression of intention. Row- 
latt, J. seems to have been influenced by 
the cases on the right of the Crown to 
dismiss its. servants at pleasure, but 
those cases must now all be read in the 
light of the judgment of Lord Atkin in 
Railly v.. The King, (1934) AC 176 (179) 


In my; opinion the defence of executive 
necessity is of limited scope. It . only 
avails the Crown where there is an im- 
plied term to that effect or that is. the 
true meaning of contract.” - 

After quoting the above’ passage, the 
Court summarised the facts and decision . 
rendered by Denning, J. The decision: of 
the House of- Lords in Howell’s case or 
that. of the. Privy Council was not 
brought to the notice of the Court. 


27. ' The law laid down by the House 
of Lords- in Howell’s case has been ac- 
cepted as correct by this Court in a re 
cent decision of this Court by a’ Bench of 
four Judges in | Excise Commissioner, ~ 
U. P., Allahabad v. Ram Kumar, (1976) 
Supp SCR-532: (AIR 1976 SC 2237). The 
respondents before this Court were the 
highest bidders in an auction for exclu- 
sive manufacture and selling of liquor 


1980 ` M/s, Jit Ram Shiv Kumar v. State of Haryana. 
in the State of U. P. Before holding the. 


auction, the rates of excise duty and 
prices of -different varieties of country 
liquor and also the condizions of licerce 
were announced. No announcement was 
made as to whether the exemption frem 
sales tax in respect of sale of coun ry 
liquor granted by the notification dated 
6-4-1959 was or was nct likely to be 
withdrawn. On the day following the cay 
when the licences were granted, «he 
Government of U. P, issued a notifi-ca- 
tion under Sections 3A end 4 of U. P. 


Sales Tax Act, 1948 superseding the ear- 


lier notification exempting the payment 
of sales tax and imposing sales tax on 
the turnover in respect of country liquor 
at the rate of 10 paise per rupee. The 
respondents challenged the validity of 


the notification issued under the Sales - 


Tax Act on the ground ‘that the State 
Government did not. announce at "he 
time of the earlier auction that the ear- 
lier notification was likely to be wih- 
drawn, This Court on a consideration of 
the question whether the State Govern- 
. ment is estopped from levying the Sales 
Tax, after referring to the earlier deci- 
sions of this Court held that the State 
Government is not estopped or precled- 


ed from subjecting the sales of liquor to 


tax if it felt impelled to do so in -he 
interest of revenue of the State. The 
Court followed two earlier decisions of 
` this Court viz. M. Ramanathan Pillai v. 
State of Kerala (AIR 1973 SC 2641 (su- 
pra) and State of Kerala v. The Gwalior 
. Rayon Silk Manufacturing (Wvg) ‘To. 
Ltd, (ATR 1973 SC 2734) (supra).: In 
Ramanathan Pillai’s case, Ray, Chief 


Justice while dealing with the queston - 


whether the Government has a right to 
abolish a- post in the service, observed 
that the power to create or abolish 4 
post is not related to the doctrine of 
pleasure. It is a matter cf governmertal 
policy. Every sovereign Government 
has this power in the interest and nec2s- 
sity or interna] administration, The cr2a- 
tion or abolition of a posit is dictated by 
policy decision, exigencies of circum- 
stances: and administrative necessity. The 
creation, the continuance and the: abeli- 
tion of post are all decided by the Gey- 
ernment in the interest ož administrat.on 
and general public. .The learned Chief 
Justice after quoting a passage in American 
Jurisprudence 2d, at p. 783, para, 123, 
observed that the estoppel alleged by 
the appellant Ramanathan Pillai was on 
the ground that he entered into an 


agreement and thereby changed his pesi- 


-when it is 
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fion.to his detriment. The High Court 
rightly held that the Courts exclude the 
operation of the doctrine of estoppel, 
found that the authority 
égainst whom estoppel is pleaded has 
cwed a duty to the. public against whom 
fhe estoppel cannot fairly operate. — 


‘28. In State of Kerala v, Gwalior 
Rayon Silk Manufacturing (Wvg) Co. 
Ltd. (AIR 1973 SC 2734) (supra). Pale- 
Ear, J. who delivered the opinon with 
which Krishna Iyer, J. and Bhagwati, J. 
agreed, rejected the contention that an 
agreement . entered into by the govern- 
ment with the parties, excluded the le- 
gislation on the subject. The plea of 
equitable estoppel was put forward on 
the ground that the company established 
self in Kerala for the production of 
zayon cloth pulp on an understanding 
That the Government would bind itself 
zo supply the raw material. Later Gov- 
ernment was unable to supply the raw 
material and by an agreement undertook 
not to legislate for the acquisition of pri- 
vate forests for a period of 60 years if 
fhe company purchased forest lands for 
zhe purpose of its supply of raw mate- 
rials, Accordingly, the ‘company pur- 
chased: 30,000 acres of private forests 
trom the Nilabhuri Kovila Kanna Estate 
Zor Rs, 75 lacs and, therefore, it was ar- 
gued that the agreement’ would operate 
as equitable estoppel. against the State. 
This Court agreed with the High Court 
that the surrender by the Government of 
tts legislative powers to be used for pub- 
lie good ‘cannot avail. the company or 
operate against the Government as equi- 
rable estoppel, 


29. In Assistant Custodian of E. P. v. 
Brij Kishore Agarwala, (1975) 2 SCR 359: 
“AIR 1974 SC 2325), it was pleaded that 
she first respondent made an’ enquiry 
rom the Assistant Custodian whether 
she property was evacuee property and 
was told that it was not: As the first 
Tespondent ‘acted on this representation, 


+ was pléaded that the Assistant Custo-. 


dian. was estopped from contending that 
the property was evacuee property. 
Thus, dismissing this plea, the Court ob- 
served: 

“We do not consider that the fact that 
the Ist respondent had made an enquiry 
from the Assistant Custodian whether 
the property in question. was an evacuee 
property and was told thatit was not 
make any difference to the. question”. 
Reliance was placed on the observations 
ef Denning, L. J. in Robertson v. 
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Minister of Pensions: ((1949) 1 KB 227) 
(supra), holding that the letter by the 
. war office which: assured that the appel- 
lant’s disability had been accepted as at- 
tributable to the military service, was 


binding on the Crown and through the. 


Crown the Minister of Pensions,- The 
Court pointed out that the decision in 
Robertson v. Minister of Pensions had 
_ been disapproved by the House of Lords 
in Howell’s case (1951 AC 837), After 
referring to the passage from the judg- 
ment of Lord Denning, Lord Simonds 
and Lord Normand which have been ex- 
tracted earlier, this Court expressed its 
opinion that the view taken by the 
House of Lords is correct and not that 
is taken by Lord Denning. 

30. In Excise Commissioner, U. P., 
Allahabad v. Ram Kumar (AIR 1976 SC 
2237) (supra), the Court after conside- 
ration of the case law on the subject, 


held that it was settled by a catena of. 


cases that there could be no question of 
estoppel against the legislative and sove- 
reign functions, 


31. A passage in American Jurispru- 
dence 2d, at page 783 paragraph 123. was 
extracted by Ray, C. J. in Ramanathan 
Pillai’s case . YAR 1973 SC 2641) and Tas- 
want Singh, J. in Excise Commissioner’s 
ease (AIR 1976 SC 2237), The passage at 
. BP 123 is as follows:— 


“Generally, a State is not subject to an 
estoppel to the same extent. as an indi- 
vidual or a private corporation. Other- 
‘wise, it might be rendered helpless to 
assert its powers in Government. There- 
fore, as a general rule the doctrine of 
estoppel will not be applied against the 
State in its governmental, public or 
sovereign capacity, An exception how- 


ever arises in the application of estoppel - 


to the State where it is necessary to pre- 
vent fraud or manifest injustice.” 

32. But the learned Judges did not 
include the last sentence: 


“An “exception however arises in the 


application of estoppel tọ the -State 
where it is necessary to prevent fraud 
or manifest injustice.” 

33. In Bihar Eastern Gangetic Fisher- 
men Co-operative Society Ltd, v. Sipahi 
Singh (AIR 1977 SC 2149), this Court 


-held that the ` respondent could 
not invoke the doctrine of pro- 
missory estoppel .because he was 
unable to show that relying on- 


the representation. of the Government, 
he had altered: his position to his preju- 
dice.: The “Court accepted the view of- this 


Mis. Jit Ram Shiv Kumar v, State of Haryana. 


‘United States Supreme Court 
- as follows :— 


“A: ER. 


Court expressed in Ram Kumar’s case- 


. (AIR 1976 SC 2237) and-held that: there 


cannot be any estoppel against the Gov- 
ernment in the exercise of its sovereign, 
legislative or executive functions, 

34. The leading case of the Supreme 
Court of the United States cited and re- 
lied upon in Ram Kumar’s case (supra) 
is Federal Crop Insurance Corporation v. 
Marril, (1947) 332 US 380, in which the 
observed 


“It is too late in the day to urge that 
the Government is just another private’ 
litigant, for the purposes of charging it 
with liability, whenever’ it takes over a 
business theretofore conducted by pri- 
vate enterprises or engages in competi- 
tion with private .ventures * * * What- 
ever the form in which the Government . 
functions, anyone entering into an ar- 
rangement with the Government takes 
the risk of having accurately ascertained 
that he who purports to act for the Gov- 
ernment stays within the bounds of his 
authority *** And this is so even 


` though, as here, the agent himself may 


have been unaware of: the limitations 
upon his authority * * * ‘Men must turn 
square corners when they deal with the 
Government’ does not reflect a callous 
outlook. It merely expresses the duty of 
all courts to observe the conditions de= 
fined by .congress for charging the pub- 
lic treasury”, 

The Court also relied on the views of- 
the text book writer Melville M. Bigelow 
and concluded that the plea of estoppel 
does not operate against the Government 
or it assignee, : 

35. The extract from the American 
Jurisprudence which . summarises the 
American Law, and the decision in Fede- 
ral Crop Insurance Corporation case, 
make it clear that the plea of estoppel 
is not available aganist the Government 
and its legislative or executive functions 
except ‘for preventing fraud or manifest 
injustice, 

36. It was subimitted that the cases 
cited above cannot be: relied on as an 
authority for the proposition that the 
doctrine of promissory estoppel is not 
applicable against the Government in the 
exercise of its legislative and statutory 
functions as they were inthe nature of 
obiter dicta and that on the- facts : the 
present case could be distinguished. The 
Indo-Afghan ‘Agencies (AIR. 1968 SC 
718); Century ‘Spinning and Manufactur- 


ing Co. (AIR 1971 SC 1021) and. Turner .' 
“Morrison Co.. Ltd, v. Hungerford Invest- 
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ment Trust Ltd., (1972) 1 SCR 711: (AIR 
1972 SC 1311), were strongly relied on. 
We have pointed out that all- that the 
Indo-Afghan Agencies csse laid down 
was, that a public authority acting 2n 


behalf of the Government cannot on its. 
own whim and in an arbitrary manrer- 


seek to alter the conditions accepted sy 
him to the prejudice of the other side, 
The decision in terms accepts the view 
expressed in earlier cases that after tak- 
ing into consideration the exigencies and 
change of circumstances, the authority 
can modify the conditions in exercise of 
his powers as a public authority. 

37. In Century Spinnirg and Manu- 
facturing Co. Ltd. v. Tke Ulhasnagar 
Municipal Council, (1970) 3 SCR 854: 
(AIR 1971 SC 1021), the facts of the cese 
are set out in the head ncte and may be 
briefly stated, The State of Maharashtra 
on the representation made by certein 
manufacturers proclaimed the exclusion 
of the Industrial Area from the Munizi- 
pal jurisdiction. The Municipality made 
representations to the State requesting 
that the proclamation be withdrawn, 
agreeing to exempt the factories in the 
industrial area from payment of octroi 


from the date of levy, The State acceded . 


to the request of the Municipality. The 
appellants expanded their activities reły- 
ing on the Municipality’s assurance. The 
Maharashtra Municipalities Act was en- 
acted and the municipality took over the 
administration, Thereafter, the Munizi- 
pality sought to levy octroi duty on the 
appellant amounting to about Rs. 15 lecs 
per annum. The High Court dismissed 
the petition in limine filed by the Indus- 
trialists against the levy of octroi, In an 
appeal to this Court it was held that the 
High Court had not given any reason jor 
dismissing the petition in “imine and tkat 
on a consideration of the averments in 
the petition and the materials placed ke- 
fore the High Court, the appellants were 
entitled to have their. grievance heard 
against the action of th2 Municipality 
which was prima facie unjust. In. 1e- 
manding the matter to the High Court, 
this Court observed :— 

> “A representation that something will 
be done in future may involve an exist- 
ing intention to act in -future in the 
manner represented. If the representa- 
tion is acted upon by another person it 
may, unless the statute governing the 
person making the representation pro- 
vides otherwise, result in an agreement 
enforceable ‘at. law; if the statute re- 


- quires- that the agreement shall bem a 
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certain form, no contract may result 
from the representation and 
thereupon but the law is not powerless 
to raise in appropriate cases an enquiry 
against him to compel performance of 
the obligation arising out of his repre- 
sentation”, 

In dealing with the question as to how 
far the public bodies are bound by re- 
presentation made by them on which 


-other persons have altered their position 


to their prejudice, the Court held that 
the obligation arising against an indivi- 
dual out of his representation amounting 
to a promise may be enforced ex con- 
tractus by a person who acts upon the 
promise; when the law requires that a 
contract enforceable at law against a 
public body shall be in certain form or 
be executed in the manner prescribed by 
statute, the obligation may be if the 
contract be not in that form be enforc- 
ed against it in an appropriate case in 
equity. The Court read the decision in 
Union of India v. Indo-Afghan Agencies 
(AIR 1968 SC 718) (supra) as holding 
that the Government is not exempt from 


-the equity arising out of the acts done 


by citizens to their. prejudice, relying 
upon the .representations as to its future 
conduct made by the Government, This 
observation will have to be read along 
with the conditions that were laid down 


in the Indo-Afghan case and cannot he 


read as holding that the rule of estoppel 
will be applicable against the Govern- 
ment in the exercise of its legislative 
and statutory powers, The Court quoted 
the following passage from Denning, J.: 

“Crown cannot escape by saying that 
estoppel do not bind the Crown for that 
doctrine has long been exploded. Nor 
can the Crown escape by praying in aid 
the doctrine of executive necessity, that 


‘is, the doctrine that the Crown cannot 


bind itself so as to fetter its future ex- 
ecutive action”. 

and observed that the Court in Indo- 
Afghan case held that it was applicable 
to India. It may be noted that apart from 
not noticing Howell’s cse, (1951 AC 837) 
the Court in Indo-Afghan case did not 
say that the law as extracted from Den- 
ning, J.’s judgment was applicable to 
India. The Court after considering the 
Indo-Afghan case and Howell’s case, ex- 
pressed SS Soom 


“TE our. jasot democracy is to thrive 
different standards of conduct for the 
people. and the public bodies cannot ord- 
inarily be permitted. A public body is, m 
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our judgment, not exempt from liability 
to carry out its obligation arising out-of 
representation made by it relying upon 
which a citizen has altered ds position 
to his prejudice”, 


38. The third decision on which re- 
liance was placed,. for the proposition 
that doctrine of promissory estoppel is 
. applicable against the State acting in ex- 
ercise of its legislative or executive func- 
tion is Turner Morrison and Co. Ltd. v. 
Hungerford Investment Trust- Ltd, 
(AFR 1972 SC 1311) (supra). The case 
related to the payment of tax due from 
Hungerford by Turner Morrison. The 
Court observed that if for any reason 
Turner Morrison had not undertaken any 
responsibility to discharge the liability 
of Hungerford, the latter could have 
taken recourse to voluntary liquidation, 


Hence there could be no doubt that act- . 


ing on the basis of the representation 
made by Turner Morrison, Hungerford 
place@ itself in a disadvantageous posi- 
tion. Hungerford raiséd the plea that 
the resolution was of the company, af- 
forded a good basis for raising a plea of 
promissory estoppel, This plea was ac- 
cepted by the Court relying on’ the ob- 
servations of Denning, J. in High Trees 


case ((1956) 1 All ER 256) (supra),~ The. 


later decision- of the House of “Lords ‘in 
Howell’s case (1951 AC 837) which dis- 
approved Lord Denning’s judgment was 
not brought to its notice. 


39. The scope ‘of the plea of doctrine 
of promissory estoppel against the Gov- 
ernment may be summed up as follows; 

(1) The plea of promissory estoppel is 
not available against the exercise of the 
legislative functions of the State. © 


(2) The doctrine cannot be invoked for 
preventing the Government from dis~ 
charging its functions under the law. 

(3) When the officer of the Govern- 
ment acts outside the scope of his auth- 
ority, the plea of promissary estoppel is 
not available. The doctrine of ultra vires 
will come’ into operation and the Gov- 
ernment cannot be held bound by the 
uauthorised acts of.its officers, 

(4) When the officer acts within the 
scope of his authority under a scheme 
and enters into an agreement and makes 
a representation and a person acting ‘on 
that representation puts himself in a dis- 
advantageous position, the Court is en- 
titled to: require the officer to act accord- 
ing to the scheme and the agreement or 
representation. The Officer cannot arbi- 
trarily act on his mere whim and ignore 
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his promise on some undefined and un- 
disclosed grounds of necessity or change 
the conditions to the prejudice of the 
person who had acted upon such repre- 
sentation and put himself in a disadvan- 
tageous position. 

(5) The officer would be. justified in 
changing the terms of the agreement to 
the prejudice of the other party on spe- 
cial considerations such as difficult 
foreign exchange position or other mat- 
ters which have a bearing on general 
interest of the State. . ` 
. 40. Before, we conclude, we would 
refer to a recent decision of this Court 
in Moti Lal Padampat Sugar Mills Co. 
(P) Ltd. v. State of Uttar Pradesh (1979) 
2 SCR 641: (AIR 1979 SC 621). It has 
been held that there can be no promis- 
sory estoppel against the exercise of le- 
Bislative power and the legislature can- 
not be precluded from exercising its le- 
gislative functions by resort to the doc- 
trine of promissory estoppel. It has also 
held that when the Government owes a 
duty to the public to act differently, pro- 


missory estoppel could not be invoked to ` 


prevent the Government from doing ‘so. 
The doctrine’ cannot. be invoked for 
preventing the Government from acting 
in discharge of its duty under the law. 
The Government would not be bound by 
the acts of its officers-and agents, who 
act beyond the scope- of their authority, 
A person dealing with an agent of the 
Government must be held to have notic- 
ed all the limitations of his authority. 

41.. With respect, we are in complete 
agreement with the law as stated above 
but we find the judgment is not in ac- 
cordance with the view consistently 
taken. by this Court in some respects, We 
have.read the judgment of Bhagwati, J. 
with considerable. care and attention 


> which it deserves, Firstly, with great re- 


spect we are unable to construe the de- 
cision in Union of India v. Indo-Afghan 
Agencies Ltd. case (AIR 1968 SC 718) in 
the manner in which it has been: done, 
As pointed out by us, all that the: case 
purports to lay down is that: the. court 
can enforce an obligation ineurred by an 
authority. 'on which another has acted 
upon and put himself in a disadvanta- 
geous ‘position, when the authority re- 
siles arbitrarily or on mere whim or on 
some undefined and undisclosed grounds 
of necessity. ; 

- 42, With respect, we feel we are unable 
to agree with the interpretation put by 
Bhagwati, J. Bhagwati, J. states “the de- 
fence of executive necessity was thus 
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clearly negatived by this Court and it 
was pointed out that it did not release 
the Government from its obligation to 
honour the promise made by it, if che 
citizen acting in reliance on the prom-se, 
had altered his position. The doctrine of 
promissory estoppel was in such a case 
applicable against the Government end 
it could not be defeated by invoking zhe 
defence of executive necessity.” The 
same view has again been reiterated at 
page 682 where it is stated “the Iw 
may, therefore, now: be taken to be 
settled as`a result of this decision tnat 
where the Government makes a prorcise 
knowing or intending that it would be 
acted on by the promisee and in fact, zhe 
promisee, acting in reliarce on it, alters 
his position, the Government would be 
held bound by the promise and the pro- 
mise would be enforceable against the 
Government at the instance of the yro- 
misee, notwithstanding that there is no 
consideration for the promise and the 
promise is not recorded in the form of 
a formal contract as required by Avti- 
cle 299 of the Constitution”. These 3b- 
servations would be right if they are 
read with the qualifications, laid dcwn 
in the Indo-Afghan Agencies case (IR 
1968 SC 718) and other cases, 


43. The further observations of the 
learned Judge that: “Every one is sab- 
ject to the law as fully and completely 
as any other and the Government is no 
exception. It is indeed the pride of œn- 
Stitutional democracy and rule of aw 
that the Government stands on the seme 
footing as a private individual so far as 
the obligation of the law is concermed, 
the former is equally bcund as the lat- 
ter”. Again “but if the Government 
makes sucha promise and the promsce 
acts in reliance upon it.and alters his 
position, there is no reascn why the Gov- 
ernment should not be compelled to 
make good such promise like any ozher 
private individual do not appear to con- 
vey the true effect of the decision.” The 


decision.of this Court in Century Spin- ` 


ning. and Manufacturing Co. Ltd. v, The 
Ulhasnagar Municipal Council (AIR 
1971 SC 1021) (supra) wes understooc by 
Justice Bhagwati as refusing to male a 
distinction . between the private incivi- 
dual and public body so far as the doc- 
trine of promissory estoppel is concern- 
ed. These observations would be correct 
only if they are read with the excep~ 
tions recognised by Justice . Bhag-vati 
himself elsewhere in his judgment a ong 
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with other restrictions imposed by judg- 
ments of. this Court. 


44, We find ‘ourselves unable to ig- 


nore the three decisions of this Court, 
two by Constitution Benches M, Rama- 
nathan Pillai v. The State of Kerala 
(AIR 1973 SC 2641) (supra) and State of 
Kerala v. ‘The Gwalior Rayon Silk 
Manufacturing (Wvg.) Co. Ltd. (AIR 1973 
SC 2734) (supra) and the third by a 
Bench of four Judges of this Court in 
Excise Commissioner, U., P., Allahabad 
v. Ram Kumar (AIR 1976 SC 2237) 
(supra) on the ground that the observa- 
tions are in the nature of obiter dicta 
and that it cannot be insisted as intend- 
ing to have laid down any proposition of 
law different from that enunciated in the 
Indo-Afghan Agencies case, It was not 
necessary for this Court in the cases re- 
ferred to above to refer to Union of 
India v. Indo-Afghan Agencies Ltd. (AIR 
1968 SC 718), or if properly understood, it 
only held that the authority cannot go 
back on the agreement arbitrarily or on 
its mere whim. We feel we are bound to 
follow the decisions of the three Benches 
of this Court which in our respectful 
opinion have correctly stated the law. We 
are also unable to read the case of the 
House of Lords in Howell v, Falmouth 
Boat Construction Co, Ltd. (1951) 
AC 837) (supra) as not having overruled 
the view-of Denning, J. and as not hav- 
ing expressed its disapproval of the doc- 
trine of promissory estoppel against the 
Crown nor overruled the view taken by 
Denning, J. in Robertson v. Minister of 
Pensions. ({1949) 1 KB 227) that “the 
Crown cannot escape the obligation un- 
der the dotcrine of promissory estoppel.” 

45. We find ourselves unable to share 
the view of the learned Judge that the 
Constitution Bench of. this Court in 
Ramanathan Pillai’s case (AIR 1973 
SC 2641) (supra) heavily relied upon the 
quotation from the: American jurispru- 
dence para 123 p. 873. of Vol. 28. Again 
we feel to remark that “unfortunately 
this quotation was incomplete and had 
overlooked perhaps inadvertently” is 


unjustified (emphasis supplied), 


- 46. We feel we are in duty 
bound .to express our reservations 
regarding the “activist” jurisprud- 
ence and.- the wide _ implications 


thereof which the learned Judge has 
propounded in his ‘judgment. The first 
part of the judgment relates to the 
development of law relating to promis- 
sory estoppel in England following the 
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High Trees case ((1956) 1 All ER 256). 
As pointed out by us earlier the doctrine 
of promissory estoppel is not very help- 
ful as we are governed by the various 
provisions of the Indian Contract Act 
Sections 65 and 70 provide for certain 
reliefs in void contracts and in unen- 
forceable contracts where a person rely- 
ing on a representation has acted upon 
it and put himself in a disadvantageous 
position. Apart from the case in Robert- 
son v. Minister of Pensions ((1949) 1 KB 
227), the House of Lords in Howell’s case 
and the Privy Council in Antonio But- 
tigieg’s case (AIR 1927 PC 29) and the 
other English Authorities do not agrea 
with the view that the plea of promis- 
sory estoppel is available against the 
Government, Further we have to bear 
in mind that the Indian Constitution ag 
a matter of high policy in public inier- 
est, has enacted Article 299 so as to save 
the Government liability arising out of 
unauthorised acts of its officers and con- 
tracts not duly executed. 


- 47, The learned Judge has consider- 
ed at some length the doctrine of consi- 
deration -and how it has thwarted the 
full development of the new equitable 
principle of promissory estoppel, After 
discussing the American: Law on the 
subject, he has observed that the lead- 
ing text book writers view with dis- 
favour the importance given to “consi- 
deration”.- The learned. Judge proceeds 
to observe that: “having regard to tha 
general opporobrium to which the doc- 
trine of consideration has been subject- 
‘ed to by eminent jurists, we need not 
be unduly anxious to project this doc- 
trine against assault of erosion nor allow 


it to dwarf or stultify the full develop-. 


ment of the equity of promissory estop- 
pel or inhibit or curtail its operational 
efficacy as a justice device for prevent- 
ing injustice’. -Here again we have to 
bear in mind that the Indian Contract 
Act regulates the right of parties, . and 
expressly insists on the necessity for 
lawful. consideration which cannot be 
dispensed with by invoking some equit- 
able doctrine. Section 10 of the Contract 
Act provides:— ` 

“All agreements.are contracts if they 
are made by the free consent of parties 
competent to contract, for a lawful con- 
sideration and with a lawful object, and 
are not soa expresaly declared, to be 
void.” 
It will be seen that fòr a "contract to be 
valid, it should be for a lawful consi- 
deration. Section 25 of the Contract Act 
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provides that an agreement made. with- 
eut consideration is void unless it satis- 
fies one of the conditions mentioned in 


- this section. 


48. The jeatned Judge has held that 
if the Government is to resist its liabi- 
lity it will have to disclose to the Court. 
what are the facts and. circumstances on 
account of which the Government. 
claims to be exempted from the liability 
and it would be for the Court to decide 
whether these facts and. circumstances 
are such as to render it inequitable to. 
enforce the liability against the Gov- 
ernment. This statement will have ‘to 
be read with the exceptions stated by 
the learned Judge himself and those re- 
cognised by the decisions of this Court. In 
C. Sankaranarayanan v., State of Kerala 
(1971) 2 SCC 361: (AIR 1971 SC 1997), it 
was held that the power of the Govern- 
ment under Article 309 to make’ rules 
regulating the conditions of service of 
Government employees or of teachers of: 
aided schools cannot in any way. be af- 
fected by any agreement. Rule of estop- 
pel against Government cannot. be invok- 
ed in such cases, In Narendra’ Chand 
Hem Ram v. Lt, Governor Administrator, 
Union © Territory , Himachal Pradesh, 
(1972) 1 SCR 940: (AIR 1971 SC 2399), 
this court has laid down that the power. 
to impose tax is undoubtedly a legislativa 
power and that no Court can issue mane 
date to a legislature to enact a particular 
law and similarly no Court can direct a 
subordinate legislative body to enact or: 
not to enact a law which it may be co-n- 
petent to enact; Again in State. of 
Tamil Nadu -v. S. K. Krishnamurthi, 
(1972) 3 SCR 104: (AIR 1972 SC 1126), 
this Court held that the policy of State 
to nationalise text. books cannot be 
challenged by. the publishers on tha 
ground that the rules were in derogation 
of their rights. It was held that the rules- 
were in the nature of Departmental in- 
structions and do not confer any right 
on the publishers nor are they designed 
to safeguard the interest of publishers 
and that the policy of nationalisation was 
conceived in public interest and as. tha 
Government is at liberty to change tha 
text. books and delete from and add to 
the list of approved text books-the pub- 
lishers can have- no grievance. -In An- 
dhra Industrial Works v. Chief Control- 


ler .of Imports, . (1975) 1 SCR 327: (AIR. _ 


1974 SC 1539), a four Judges Bench of 
this Court held that an applicant for a. 
permit under Import Trade Policy has 
no absolute. right to the- grant of -import: 


í 
1980- 


licence’ and that the applicant cannot 
complain that the existing instructions 
or orders made in pursuance of the In- 
port and Export Control Act place “un- 
reasonable restrictions” on the pezi- 
tioners’ right to carry on trade or buzi- 
ness, These restrictions obviously have 
been imposed in the interests of the ge- 
neral public and national economy aad 
with the development of imports, re- 
gulating foreign exchange has neces- 
sarily to be appropriately 
and regulated, 


49. Professor S. A. De Smith in his 
Judicial Review on Administrative Æc- 
tion, 3rd Edn, p. 279 sums up the posi- 
tion thus: “Contracts and covenants en- 
tered into by the Crown are not to 3e 
construed as being subject to implied 
terms that would excluče the exercse 
of general discretionary powers for the 


public good: On the contrary they ere 


to be construed as incorporating an im- 
plied term that such pow2rs remain ex- 
ercisable. This is broadly true of other 
public authorities also: But the .status 
and functions of the Crown in this pe- 


gard are of a higher order: The Crown 


cannot be allowed to tie its hands com- 
pletely by prior undertakings is as clear 
as the proposition that the Courts can- 
Not allow the Crown to evade compliance 
with ostensibly binding - obligatims 
whenever it thinks fit: I a public æu- 
thority lawfully repudiates or depa-ts 
from the terms of a binding contract in 
order to exercise its overriding discre- 
tionary powers, or if it is held never to 
have been bound in law by an ostensitly 
binding contract because the undertak- 
ings would improperly fetter its general 
discretionary powers, the other party to 
the agreement has no rignt whatsoever 
to damages or compensation’ under the 
general law, no matter: how serious the 
damages that party’ may have suffered”, 
Professor H, W. R, Wade in Administra- 
tive Law Fourth Edn, pp. 329-330 bas 
pointed out that the doctrine of estoppel 
cannot be allowed to impede the proper 
exercise of public and statutory functicns 
by the State and public authorities. In 
Public Law the most obvious limitatibn 
on the . doctrine of estoppel is that it 
cannot be invoked so.as to give an su- 
thority powers which it does not in law 
possess. In other worés,.no estoppel 
ean legitimate action which is ulta 
vires. As has been amply illustrated 
the Court is normally extremely carecul 


to- prevent any legal .‘doctrine from ‘im-. 
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peding the exercise of statutory  discre- 
tion in the public interest, f 

50. On a consideration of the decisions 
of this Court it is clear that there can be 
no promissory estoppel against the ex- 
ercise of legislative power of the State. 
So also the doctrine ‘cannot be invoked 
for preventing the Government from 
acting in discharge of its duty under the 
law. The Government would not be 
bound by the act of its officers and agents 
who act beyond the scope of their au~ 
thority and a person dealing with the 
agent of the Government must be held 
to have notice of the limitations of his 
authority. The Court can enforce com-| | 
pliance by a public authority of the ob- 
ligation laid on him if he arbitrarily or 
on his mere whim ignores the promises 
made by him on behalf of the Govern- 
ment. It would be open to the authority 
to plead and prove that there were spe- 
cial considerations which necessitated 
his not being able to comply with his 
obligations in public interest. 

51. In a fervent plea for the doctrine 
to speak in all its activist magnitude the 
learned Judge observes: “that is no 
reason why this new principle, which is 
a child of equity brought into the world 
with a view to promoting honesty and 
good: faith and bringing law closer to 
justice should be held in fetters and not 
allowed to operate in all the activist 
magnitude, so that it may fulfil the pur- 
pose for which it was conceived and- 
born”, It is no doubt desirable that in a 
civilised society man’s word should be as 
good as his bond and his fellow men 
should be able to rely on his promise. 
It may be. an improvement if a cause of 
action would be based on a mere. promise 
without consideration, The law -should 
as far as possible accord with the moral 
values of the society, and efforts should 
be made to bring the law in conformity 
with the moral values. What are the 
moral values of the Society? This is a 
very complex question because the con- 
cept of moral values amongst different 
persons and classes of persons is not al- 
ways the same, The concept of -moral- 
values is not static one. It differs from time 
to time and from society to society. It is 
hazardous for the Court to attempt to: 
enforce what according to it is the 
moral value. As pointed out by Roscoe 
Pound: “It leads to an attempt to en-- 
force overhigh ethical standards and to 
make legal duties out. of moral duties 
which are not sufficiently tangible to be - 
made effective by the machinery of the 
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legal order. A more serious difficulty 


is that the attempt to identify law and 


morals gives too wide a scope to judicial 
discretion”, The question is how should 
it be brought about. . The learned Judge 
says that it should be the constant en- 


deavour of the Courts and. the legislature 


to close the gap- between the law and 
morality and bring about as near. an 
- approximation between the two as pos- 
sible. Lord Denning might have exhort- 
ed the Judges not to be timorous, souls 
- but to be bold spirits, ready to allow a 
new cause of action if justice so requires, 
These aré lofty ideals which one should 
steadfastly pursue. But before embark- 
ing on this mission, it is necessary for 
the Court to understand clearly its limi- 
tations, The powers of the Court to legis- 
late is strictly limited. “Judges ought to 
remember that their office is jus dicere 
and not jus dare, to interpret law, and 
not to make law or give law”, Chan- 
drachud. .C. J. speaking for a Constitu- 
tion Bench in Criminal Appeals ` Nos. 
335, 336 etc, etc, of 1978* Gurbaksh 
Singh Sibbia v. State of Punjab, has 
clearly pointed out the limited powers 
of the Courts to make laws in constru- 
ing the provisions of the statutes. .The 
learned Chief Justice has observed :— 

“The true question is whether by.. a 
process of construction, “the amplitude 
of judicial discretion which is given . to 
the: High Court: and:the . Court .of Ses- 
sion, to impose such conditions as they 
may think fit while granting anticipatory 
bail, should be cut down by reading into 
the statute conditions which are not to 
be found therein *** Our answer, clearly 
and emphatically is in the negative”. 
Again the learned Chief Justice warned 
“Judges have to decide cases as ‘they 
come before them, mindful of the need 
to keep passions and prejudices out’ of 
their decisions. And it ‘will be strange 
if by employing judicial artifices and 
techniques, we cut down the discretion 
so wisely conferred upon. the Courts, by 
devising a formula which wil- confine 
the power to grant anticipatory bail with- 
in a’ strait-jacket”. — “Therefore, even 
if we were to frame a ‘code for the grant 
of anticipatory bail’, which really is the 
business of the legislature, it can at 
best furnish broad guidelines and can- 
not compel blind adherence”, 


52. The Courts by its very nature are 
most ill-suited to undertake the task of 
legislating. There is no machinery ‘for 


*Reported in 1980 Cur LJ (Cri) 95 (SC) 
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the Court to ascertain the conditions of 
the people and their requirements and 
to make laws that would be most appro- 
priate. Further two Judges may think 
that a particular law would be desira- 
ble to- meet the requirements whereas 
another two Judges may most profoundly 
differ from the conclusions arrived at by 
the two Judges, Conscious of these. handi 
caps, the law requires . that even an 
amendment of the Supreme Court Rules 
which govern the procedure to be ad- 
opted by it for regulating its work, can 
only be effected by the whole Court sit- 
ting and deciding, : 
53,.The result is that so far as the 
recommendation of the Municipal Com- 
mittee to the Government to levy octrai- 
duty, is concerned though it is contrary 
to the representation it made to the 
buyers of the sites in the Mandi, the 
Municipality is not estopped. as. the re- 
presentation made by it was beyond the 
scope of its authority. The levy - of tax 
being: for a public purpose i, e for 
augmenting the revenues of the Muni- 
cipality as laid down in Ram Kumars 
ease, (AIR 1976 SC 2237), the plea of 
estoppel: is. not avaliable, The order of 
the . Government directing the levy. of 
octroi in pursuance of the resolution of 
the Municipality ` cannot ..also be chal- 
lenged as it is in the exercise of its 
goes duty.: "© 
‘The: result is’ both the appeals’ fail 
ey are dismissed with costs: of one set 
to be borne equally by the two appel- 
lants, 
"Appeals dismissed, 


AIR 1980 SUPREME COURT 1206 
. (From: Punjab and Haryana) 


S. MURTAZA FAZAL ALI 
AND 'P: S, KAILASAM, JJ, 
Civil Appeal No. 2215 (N) of 1970, Dh 
15-4-1980. - 
Charan Dass, Appellant v. Union of 
India and others, Respondents. - 
Displaced Persons (Compensation and 
Rehabilitation) Rules (1955), Rule 30 (as 
amended) — ‘Pending proceedings arising 
out of application under R. 30 — To be 
governed by R. 39 as it existed on date 
of application — Subsequent amendment 
has no retrospective operation — Pro-— 
perty allotted to displaced persons bold- 
ing verified claim and ordered to be di- 
vided according to Rules — Property 
auctioned as no proper division was pos- 


EX/FX/C315/0/GDR © 


1986 - Charan Dass vV, 


sible — Auction proceedings . quashed 
and property ordered to be partitioned 
as directed by Settlement Commissiorer, 
Judgment of Punjab and Haryana High 
Court, Reversed; AIR 1974 Punj 65 (ŒB) 
Approved, (Displaced Persons Comp2n- 
sation and Rehabilitation) Act (1954), 


Ss. 20, 40), (Para 3) 
Cases Referred : Chronological Paras 
AIR 1974 Punj 65 (FB) = g 


FAZAL ALI, J:— This appeal by œr- 
tificate granted by the High Court of 
Punjab and Haryana raises a very skort 
point of law on which th2 appeal, in vur 
opinion, would succeed. 


“2, In order, however, to wideedtand 
the question of law invo.ved, it may be 
necessary to give a brief re’sume’ of the 
admitted facts in the case. The apreal 
arises out of certain orders passed amn- 
der the Displaced Persons (Compersa- 
tion and Rehabilitation) Act, 1954, The 
appellant, Charan Dass, and respondents 
Nos, 3 to 5 were displaced persons who 
came to the then State of East Pungab 
and applied for suitable accommodation 
to be given to them. The property in 
dispute is situate at .40/41, Ghosi Mandi, 
Ambala Cantt, which was allotted to the 
appellant and responden-s Nos. 3 to 5. 
At first the entire prope-ty was allotted 
to-the appellant, Charan Dass in pursu- 
ance of an Order dated 19-5-1959 by 
way of some sort of adjustment of his 
verified claim, Subsequently, portions of 
the property allotted ta the appelkant 
were transferred to respondents Sunder 
Singh and Kartar Singh The appelkant 
filed an appeal against this allotment to 
the Deputy Chief Settlement Commis- 
sioner who by his Order dated 27-4-1960 
allowed the appeal and remanded the 
matter to the Assistant Settlement Com- 
missioner to dispose o the property 
after hearing the parties and consicer- 
ing the valuation reports. After the 
order of remand, the Assistant Setzle- 
ment Commissioner by his order deted 
16th January 1961 divided the house in- 
to two portions, the front portion being 
allotted to Charan Dass and the back 
portion to Sunder Singh and Kartar 
Singh. Smt. Krishna Wanti who aad 
been deprived of her portion filed an 
appeal before the Chief Settlement Cem- 
missioner who again remanded the case 
for further division of the property ac- 
cording to Rules, Subsequently, however, 
as no division of the property was ros- 
sible, the property was auctioned and 
was’ purchased by respondent No. § who 
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deposited the amount of purchase before 
the concerned authorities. Rule 30, how- 
ever, was deleted by an amendment but 
when the matter was canvassed before 
the Punjab and Haryana High Court, 
the Court in the case of Pt. Dev Rai v. 
Union of India AIR 1974 Punj 65 (FB), 
held that the Rules could not be amend- 
ed retrospectively and as a result of this 
decision Rule 30 was restored so far as 
the proceedings in respect of the appel- 
lant and respondents Nos. 3 to 5 are 
concerned. In the above mentioned case, 
the High Court observed as follows :— 
-“A retrospective operation is not to be 
given to a statute so as to impair an 
existing right or obligation otherwise 
than as regards matter of procedure, un- 
less that effect cannot be avoided with- 
out doing violence to the language of 
the enactment. It is well settled that a 
statute is not to be construed to operate 
retrospectively so as to take away or im- 
pair a vested or substantive right, unless 
that intention is made manifest by lan- 
guage so plain and unmistakable that 
there is no possibility of any choice of 
meanings, If the enactment is expressed 
in language, which is fairly capable of 
either interpretation, it ought, to be 
construed as prospective only. The re- 
trospectivity of a procedural statute will 
not however affect substantive rights 
which have „already vested in a citi- 
zen.” ' 


3. As a result of the decisioh of the 
High Court and’ the observations’ made 
therein, extracted above, Rule 30 stood 
restored to its original | position and in 
respect of the property in dispute the 
logical consequence, therefore, of the 
decision of the Punjab & Haryana High 
Court which, in our opinion, had taken 
a correct view, the position was that the 
auction proceedings stood annulled and 
the parties stood restored to the status 
quo ante. In this view of the matter, the 
appeal has to be allowed because the 
High Court by its order under appeal 
had decided the case on the footing that 
Rule 30 would apply with retrospective 
effect, For these reasons, therefore, the 
appeal is allowed, ‘the judgment of the 
High Court is set aside and the auction 
proceedings are quashed. The matter is 
remitted to the Assistant Settlement 
Commissioner to partition the property 
according to law or the Rules on the 
subject as directed by the Chief Settle- 
ment .Commissioner earlier. 

4. As, however, the auction had to be 
annulled for no fault of the auction pur- 
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. Ghaser, respondent No. 6, he will be en- 
titled to.a refund of-the entire money 
with interest at the rate of six per cent 
per annum from the date of the auction 
to the date of the payment. In order 
that the Department does not have to 
pay a large interest, we direct the re- 
spondent No, 1 through concerned . de- 
partment to pay the money deposited by 
the auction purchaser alongwith the 
interest indicated above within three 
months from today. In the peculiar cir- 
cumstances of the case, there will be no 
order as to costs, - 

! .Appeal allowed, 





AIR 1980 SUPREME COURT 1308 


V. R. KRISHNA IYER, O. CHINNAPPA 
REDDY AND A. P. SEN, JJ. . 


Writ Petns. Nos. 112-115, 175, 297, 194- - 


198, 489-490, 459, 213, 2-3 and 432 of 
1980; 1477, 1516 and 1517 of 1979 and 
Spl. Leave Petn. (Civil) No. 2746 of 1980, 
D/- 11-4-1980.* 

Mahindra Nath Shukla and others etc., 


Petitioners v. State of Bihar and others. 


etc. etc., Respondents. 
And 

. Jugal’ Kishore Jayswal, Petitioner v. 
Pradit Gupta and another, Respondents. 

Coal Mines (Nationalisation) Amend- 
ment Act (1976), S. 3 (3) — Interpreta- 
tion of — ‘Coal mine’ includes coking 
coal mine — S. 3.(3) clamps down the 
ban on extraction of coking coal also, 
(Coal Mines (Nationalisation) Act (1973), 
S. 2 (b) — ‘Coal mine’) — (Coking Coal 
Mines (Nationalisation) Act (1972), S. 3 
(c) — ‘Coal mine’). . ; 

‘Coal mine’ in the Coal Mines (Na- 
tionalisation) Amendment Act, 1976 in- 
cludes coking coal mine and S. 3 (3) of 
that Act clamps down the ban on extrac- 
tion of coking coal also. =. (Para 6) 

The expression “no person, other than 
the Central Government or a Govern- 
ment company or a corporation owned, 


managed or controlled by the Central 


. Government shall carry on coal mining 
operations in India, in any form” in Sec- 
tion 3 (3) is semantically sweeping and 
is wide in meaning so as to spare no 
class of coal, including even coking coal, 
because coking coal is a species of coal, 
coal itself being the genus. Even a cok- 
ing coal mine is a coal mine because the 


From judgment and decree. in A-F.O. 
No. Nil of 1980, D/- 11-2-1980 (Cal). 


“FX/FX/C705/80/LGC . 





> -Mahindra Nath v. State of Bihar . 


“ALR. 
definition of ‘coal mine’:in Coal Mines 
(Nationalisation) Act, 1973 is broad. It 


is inarguable that coking coal is not coal. 
This conclusion is reinforced by looking 
at the definition of coking coal mine in 
S. 3 (c) of the Coking Coal Mines (Na- 
tionalisation) Act, 1972. (Para 6) 

Coking Coal Mine is a coal mine, it is 
covered by the 1976 Act. Coking Coal is 
more precious, strategically speaking, 
than other forms of coal and it would 
be an error, may a blunder, to prevent 
private extraction of common coal and 
to: permit removal of coking coal. It 
would be pathetic and bathetic for any 
policy-maker to be so egregious, Parlia- 
ment may err but not be absurd. So 
construed,.it is- obvious that coking coal, 
which is more importantly needed for 
the nation than other supplies of coal, 
must be the last to be squandered away 
by permitting it to be privately ex- 
ploited. _ . (Para 6) 
Cases Referred: Chronological Parag 
(1584) 3 Co Rep 7 b: 76 ER 637, Hey- 

don’s case € 

Mr. A. K. Srivastava, Advocate (in 
W. P. Nos. 213 & 175 of 1980). 

Mr. H. K. Puri, Advocate (in W. P. 
Nos. 1516, 1517, 1477/79 and 2-3 of 1980) 

Mr. M. P. Jha, Advocate (in W. P. No 
297 of 1980). 

Dr. Y. S. Chitale, Sr. Advocate (M/s. 
B. P. Singh and Naresh K. Sharma, Ad- 
vocates with him) (in W. Ps.. Nos. 112- 
115 of 1980). i ; 

Mr. P. R. Mridul, Sr. Advocate (Mr. 
D. P. Mukherjee, Advocate with him) (in 
W. Ps. Nos. 489-490 and 432 of 1980). 

Mr. A. K. Sen, Sr. Advocate (M/s. S. K, 
Sinha and C. K. Ratnaparkhi, Advocates 
with him) (in W. Ps. Nos. 194-198 of 
1980). : 

Dr. Y. S. Chitaley, Sr. Advocate (M/s, 
G. S. Chatterjee and D. P. Mukherjee, 
Advocates with him) (in S.L.P. No. 2746 
of 1980). 

Mr..S. K. Jain, Advocate (in W. P. No, 
459 of 1980), for Petitioners. 

Mr. M. K. Banerjee, Addl. Soli. Genee . 
ral (in W. P. No. 112 of 1980) (Miss A. 
Subhashini, Advocate with him) (for No 
3 in W. Ps. Nos. 112-115, 175 of 1980). 

.Mr. Lal Narain Sinha, Attorney Gene- 
ral (in W. Ps. Nos. 1477 of 1979,. 112-115, 
194 and 199 of 1980) (Mr. U. P. Singh, 
Advocate with him), for Respondents 
(State of Bihar & Its Officials) in W. Ps. 
Nos. 112-115 of 1980, 1477. of 1979, 175, 
213, 2-3, 459, 489-90 of 1980 and S.P.L. 
No. 2746 of 1980. .. ` Seige Fx 


1980 : Mahindra Nata v. 
Mr. M.. K. Banerjee, Addl. Solici-or 
General (M/s. S. B. Sinha and D.- P. 


Mukherjee, Advocates with -him) (Zor 
No. 9 in W. Ps. : Nos. 112-115 of 1930) 
and Mr. Rathin Das, Advocate, for Ee- 
spondents (State of W. B. in W. Ps. Nos, 
1516-1517 of 1979). 

Mr. S. Jauhar, Advocate, for the In- 
terveners in W. P. No. 175 of 1980. 

KRISHNA IYER, J.:— 
hunch — we leave it at that — thai these 
“workers’” writ petitions are a kind of 
litigative puppetry, the illicit mine ex- 
ploiters being the puppeteers. This set of 
writ petitions, where some private man- 
agements claim to have the right to ex- 
tract coking coal on the score that prahi- 
bition enacted in the Ccal Mines (Na-. 
tionalisation) Amendment Act, 1976 does 
not affect or operate on coking coal 
mines, must be dismissed as devoid Je- 
serts, 

2. The short point sherpely focused 
by Dr. Chitale and echoed with sane 
variant notes by other counsel, in sap- 
port of these writ petitions may be br-ef- 
ly stated thus. According to him, . the 
history of coal nationalisation legislafion 
in this country in the seventies of -his 
century shows that Parliament has treat- 
ed coal and coking coal separately for 
legislative purposes in regard to taking 
over of management, . nationalisation of 
ownership and the like. I: all began vith 
the year: 1971 when Parliament enacted 
the Coking Coal Mines (Emergency Fro- 
visions) Act, 1971 (hereinafter called the 
1971 Act, for short). It took over manege- 
ment of coking coal mines. Iron and 
Stee] are key industries requiring, im- 
portantly, coking coal for their very sur- 
vival, When Parliament found that cok- 
ing coal was’ not being made available 
properly to the Industry on account of 
the unsatisfactory conduct of the Private 
sector operating in this field, the entire 
management of coking coal mines was 
taken over on an emergency footing in 
‘the public interest by the 1971. Act. 
Thereafter, with more deliberation and 
detailed investigation, the management 
of coking coal mines (and of other ` zoal 
mines) was taken over by appropriate 
legislation, still later, after mature p/an- 
ning and understanding of implications, 
Parliament enacted legis_ation for vest- 
ing of ownership of coking coal.: 
‘and eventually of all ccal mines. 
. ‘management of coking coal was teken 
over by the Central Government 
‘Coking Coal Mines (Emergency Provi- 
sions) Act, 1971. The management of. all 
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other coal mines was taken over by the 
Central Government under the Coal 
Mines (Taking over of Management) Act, 
1973. The second step after management 
came under the control of the Central 


Government. was the actual nationalisa-- 


tion of ownership itself. . This state of 
planning led to Parliamentary enact- 
ments of Coking Coal Mines (Nationali- 
sation) Act, 1972 (36 of 1972) and the 
Coal Mines (Nationalisation) Act, 1973 
(26 of 1973). The sequence of events 
shows the evolution of national policy in 
this regard. Coking coal, being absolutely 
essential, was first taken over urgently. 
Later on, the entire coal industry came 
under Parliamentary consideration and 
management thereof was taken over. 
Finally, the ownership of all coal mines, 
including coking coal mines, was vested 
in the Central Government and in cer- 
tain instrumentalities created by Central 
Government. Thus we see that the com- 
prehensive plan behind coal nationalisa- 
tion did not permit of private agencies 
operating in the field. Coking coal was 
more strategic than ordinary coal having 
regard to its use for iron and steel indus- 
tries. Nevertheless, it was found as a 
fact that on account of these mines be- 
ing located in remote places and in 
jungles, especially in the State of Bihar 
and Bengal, the Central Government 
wanted to take effective steps to put an 
end to clandestine mining .by any private 
agency. The jungle of laws haphazardly 
enacted partly helped the privateers get 
round the law and clandestinely or even 
through court receivers extract coal as 
there was big money in it. Therefore, the 
1976 Act was enacted to plug all loop- 
holes, virtually banish the private sector 
and to ensure legal success for Project 


‘Public Sector in the field of coal mining. 


Section 3 (3) of the 1976 Act reads thus: 
. "3 (3). On and from the commence- 
ment of Section 3 of the Coal Mines (Na- 
tionalisation) Amendment Act, 1976:— 

_ (a) no person, other than— 

(i) the Central Government or a Gov- 
ernment company or a corporation own- 
ed, managed or controlled by the Cen- 
tral Government, or 

(ii) a person to whom a sub-lease, re- 
ferred to in the proviso to clause (c) has 
been granted by any such Government, 


_ company or Corporation, or 


(iil) a company engaged in the produc- 
tion of iron and steel, shall carry on coal 
mining operation in India, in any form; 

(b). excepting. the mining leases grant- 


ed before such commencement in favour 
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of the Government company or corpora- 
tion, referred to in clause (a), and any 
sub-lease granted by any such Govern- 
ment, company or corporation, all other 
mining leases and sub-leases in force im- 
mediately before such commencement, 
shall, in so far as they relate to the win- 
ning or mining of coal, stand terminated; 

(c) no lease for winning or mining 
coal shall be granted in favour of any 
person other than the Government, com- 
pany or corporation, referred to in 
clause (a)......... x ' : 


3. ‘Section 4 of the same Act super- 


. adds severe punishment for ‘contraven- 
tion of the prohibition contained in Sec- 
tion 3 (3). The total effect thus is clear. 
The Parliament wanted to prevent the 
mischief of coal mining and other illicit 
extraction of coal to the national detri- 
ment. Scratching, slaughter mining and 
such like activities on the sly were re- 
. garded as defeating the nationalisation 
scheme, f fa xe 


4. Counsel for the petitioners con- 
tended that the legislative history was 
relevant to the interpretation of S. 3 (3) 
of the 1976 Act. In his submission, 
amendment. brought about in 1976 in- 
corporating. total interdict of mining 
applied only in relation to coal mines 
and not in relation to coking coal mines. 
For this argument he sought sustenance 
` from the existence of.two.sets of legisla- 
tion dealing with coal mines and coking 
coal mines throughout the 1970s. He fur- 
ther pointed out that éven as late as 1978 
when amendments were contemplated in 
regard to ‘coal mines’ and ‘coking coal 
mines’ nationalisation there were sepa- 
rate provisions separately inserted in 
both the nationalisation measures. He 
cited. the 1978 -Act as illustrative, even 
decisive. The absence of any mention of 
coking coal mines in the 1976 Act, was, 
in his submission, .conclusive of the par- 
liamentary intent in his favour, especial- 
ly when read in the light of the history 
of the package of nationalisation legisla- 
tions. n . 


5. We are far from satisfied ` that 
there is substance in. this submission. 
’ History may illumine but cannot impri- 
son interpretation. It is true that in 1971 
when Parliament was faced’ with a crisis 
regarding need for coking . coal in iron 
and steel industries a legislation, on . an 
emergency footing, was. made solely con- 
fined to coking coal mines. As we have 
‘earlier explained, the plan of the nation 
in regard to these natural resources was 


Mahindra Nath v. State of Bihar 


the’ 
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then embryonic and later final and 
there was step-by-step legislation to im- 
plement the policy on a phased program- 
me. The culmination came in the blanket 
ban of 1976. We are concerned here with 
the. interpretation of S. 3- (3) which -we 
reproduce again for facility of reference 
at this stage: : - 

3 (3). On and from the commencement 
of Section 3 of the. Coal Mines’ (Nationa- 
lisation) Amendment Act, 1976,— ` 

(a) no person, other than— 

(i) the Central Government or a Gov- 
ernment company or a corporation own- 
ed, managed or controlled by the Cen- 
tral Government,- or i 

(ii) a person to whom a sub-lease, req 


ferred to in the proviso to clause (c) has 


been granted by any such Government, 
company or corporation, or 
: (iii) a company engaged in the produc- 
tion of iron and steel, shall carry on coal 
mining operation in India, in any form. 

(b) excepting the mining leases grant- 
ed before such commencement in favour 
of the Government, company or corpora- 
tion, referred to in clause (a); and any 
sub-lease granted by any such Govern- 
ment, company or corporation, all other 
mining leases and sub-leases in force im- 
mediately before such commencement, 
shall, in so far as they relate to the 
winnig or mining of coal, stand termi- 
nated, ` : 
_ (c) no lease for winning or mining coal . 
shall be granted in favour of any person 
other than the ‘Government, company 
or corporation, referred to in clause (a): 

Provided that the Government, com- 
pany or corporation to whom a lease for 
winning or mining coal has been grant- 
ed may grant a sub-lease to any person 
in any area on such terms and conditions 
as may be specified in the instrument 
granting the sub-lease, if the Govern- 
ment, company or corporation is satisfied 
that— — l 

(i) the reserves of coal in the area are 
in isolated small pockets or are not suffi- 
cient for scientific and economical deve- 
lopment in a co-ordinated and integrated 
manner, and 

(ii) the, coal produced by sub-lessee 
will not be required to. be transported 
by rail. - sive 

6. The short question of statutory 
construction turns on the meaning to. be 
assigned to the expression “no person, 
other than the Central Government or 
a Government company: or a corporation 
owned, managed or controlled by the 
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Central Government...... shall carry 20 
coal mining operations in India, in any 
form”. The expression is semantically 
sweeping and is wide in m2aning so as to 
Spare no class of coal, 
coking coal, because coking coal is a spe- 
cies of coal, coal itself being the genus. 
What is more, there is a definition of 


‘coal mine’ in the Coal Mines (Nationali-- 


sation) Act, 1973, Section 2 (b) of the 
8973 Act defines coal mire to mean “a 
mine in which there exists one or mcre 
seams of coal”, It is apparent that even 
a coking coal mine is a coal mine be- 
cause the definition is broad. It is :n- 
arguable that coking coal is not cecal 
This conclusion is reinforced by looking 
at the definition of coking coal mine in 
S. 3 (c) of the Coking Ccal Mines (Ma- 
tionalisation) Act, 1972. Section 3 (c) 
reads thus: 


“coking coal mine” means a coal mine 
in which there exists one or more seams 
of coking coal, whether exclusively -or in 
addition to any seam of.other coal.” 
Indeed, it is irrefutable, viewed litera_ly, 
lexically, semantically, teleologically or 
applying the rule.in Heydon’s case, (1E84) 
3 Co Rep 7b that coking. coal mine 5 a 
coal mine. If it is a coal mine it is cover- 
ed by the 1976 Act. ‘Coking coal is more 
precious, strategically’ speaking, than 
other forms of coal and it would be an 
error, nay a blunder, to prevent private 
extraction of. common coal and to per- 
mit removal of coking coal. It would be 
pathetic and bathetic. fcr any policy- 
maker to be so egregious. Parliament 
may err but not be absurd; So construed, 
it is obvious that coking coal, which is 
more importantly needed for. the na-ion 
than other supplies of coal, must be the 
last to be squandered away by -permit- 
ting it to be privately exoloited. We have 
no hesitation in holding that ‘coal mine’ 
in the 1976 Act includes coking coal mine 
and S. 3 (3) of that Act clamps down the 
ban on extraction of, coking coal also. 


7. It was feebly submitted that some 
of the mines may have fire-clay layers 
to reach which the mining operation may 
have to pass through coal seams, and, 
therefore, such operation cannot be pro- 
hibited. We are not impressed with this 
argument at all: Even assuming there is 
fire-clay or other layer somewhere in the 
bowels of the earth the statutory mani- 
date is that once you come up on a zoal 
seam you shall stop“extracting it to >ro- 
ceed beyond. .Maybe, same injury may 
be caused, fancied or. real, but it is pere 


including evan- 
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missible for Parliament to make provi- 
sion to prevent evasion of the purpose 
of the statute by prohibition of mining 
other minerals which may incidentally 
defeat the coal nationalisation measure. 

8. In this view we find no merit in 
any of the writ petition and dismiss 
them all with costs. 

9. It has been mentioned on more 
than one occasion in this court that inter- 
locutory orders have been sought and 
obtained that Receivers have been ap- 
pointed by other courts and that they 
have been working these mines. In the 
face of the statutory prohibition which 
is imperative in tone and ‘all embracing 
in language, even punishable for viola- 
tion, it is surprising that any Receiver 
could at all dare to work mines without 
running a grave risk. The court cannot 
sanction the commission of a crime. We 
make it perfectly plain that there will 
be no more authorisation for any Re- 
‘ceiver or other officer of court to extract 
coal òr coking coal from any mine in 
India. Section 3 (3) of the 1976 Act, being 
all-inclusive and having been constitu- 
tionally upheld by this Court, it is no 
longer permissible for any court'in India 
to appoint a Receiver for or otherwise 
permit extraction of coal or coking coal. 

10. These observations and reasonings 
must converge to only one conclusion 
that the crowd of writ petitions deserve 


to be and are hereby dismissed—of 
course, with costs. We would conclude 
with a conscientious query—will the 


State keep the coal mafia out, break the 
coal racket where Government agencies 
are suspect and demonstrate that, the 
court having come to the aid of the Ex- 
ecutive, nationalisation will fulfil the 
targets and tide over the crisis? Caesar’s 
wile must be above suspicion. 

Petitions dismissed, 
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l (From: Allahabad) 
S. MURTAZA FAŽAL ALI, P. S. 
KAILASAM AND. A. D: KOSHAL, JJ. 
Civil Appeal No. 1086 of 1969, D/- 6-2- 
1980. ` 

Union of India, Appellant v. The Upper 
Doab Sugar Mills Ltd., Respondents. 
` Indian Independence (Rights, Property 
and Liabilities) Order (1947), Art. 8 (1) 
(a) and (b) — Applicability — Dominant 
facter to be considered indicated. Deci- 
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sion of Allahabad High Court, D/- 2- 12- 
1965,- Reversed. 
The first part of Article 8 (i) creates 
a legal fiction under which even if a con- 
‘tract is made before 15-8-1947 it would 
be deemed to have been made on behalf 
of the Dominion of Pakistan if it was for 
purposes of the Dominion of Pakistan. 
- In other cases it would be deemed to 
have been made on behalf of the Domi- 
nion of India. The main test to apply as 
to which of the two Dominions the liabi- 
lity for payment of the goods under con- 
tract would lie was to enquire and de- 
termine. to whom the property or the 
goods were to*be supplied. The dominant 
factor to be considered was not the 
-places where the goods were delivered 
but the. destination to. which the goods 
were to be sent. 1957 SCR 1039, (1962) 3 
SCR 412, Rel. on. Decision of Allahabad 
High Court, D/- 2-12-1965, Reversed. 
(Paras 7, 11) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1810: (1962) 3 SCR 412 10 


AIR 1957 SC 652: 1957 SCR 1039 7. 


AIR 1953 Bom 13: ILR (1953) Bom 117 


z 8 

'., FAZAL ALI, J.:— This appeal by the 
defendant is directed against a judgment 
and decree dated 2nd December 1965 of 
the Allahabad High Court affirming the 
judgment of the trial Court decreeing the 
plaintiff's suit. The appellant approached 
the High Court for a certificate which 
was granted as late as 6th January, 1969 
on the ground that the appeal involved 
substantial questions of law. 

2, The material facts of the case have 
been detailed in the judgment of the 
High Court and the statement of cases 
filed by the parties and it is not neces- 
sary to repeat the same. Shorn of the 
unnecessary details it appears that the 
plaintiffs-respondents filed a ‘suit against 
the appellant for recovery of. Rs. 68,067 
in the court of Additional Civil Judge, 
Muzaffarnagar being the price of 100 tons 
of sugar supplied to the appellant under 
a contract which was embodied in. the 
various communications and correspon- 
dence between the parties: regarding the 
manner and the ‘terms on which’ the 
quantity of sugar was to be supplied - to 
the appellant. It appears that‘in pursu- 
. ance of an agreement as culled out from 
the correspondence the plaintiffs-respon- 
dents supplied 100 tons of sugar: on the 
6th, 7th-and 8th of August 1947 to Khan- 
pur, Bahawalnagar and Sammasatta ac- 
cording to the instructions issued by the 
North-Western Railway which was the 
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purchaser of the goods. The sugar’ was 
to be delivered to the Station’ Master, 
Shamli who was directed to put it 
into. wagons after proper weighment.. It 
is the admitted case of the parties that 
goods loaded in the wagons were looted 
in the course of ‘transmission’ between 
Buchhoo and Allal. The plaintiffs-respon- 
dents’ case’ was that having supplied the 
goods as desired to the purchasers, the 
property passed to them on delivery of 
the goods at Shamli and hence the plain- 
tiffs-respondents were entitled to the re- 
covery, of the amount mentioned above, 


3. The suit was resisted by the defen- 
dant-appellant firstly on the ground that 
as the goods were consigned by the plain- 
tiffs to ‘self? and Railway receipts were 
to be issued through the Central Bank 
in the name of some of the railway em- 
ployees, the title to the goods was retain- 
ed by the plaintiffs and the goods did not 
pass to the appellant. It was further 
averred that in view of the provisions of 
Article 8 (1) (a) of the Indian Indepen- 
dence (Rights, Property and ‘ Liabilities) 
Order, 1947 (hereinafter to be referred 
to as the ‘Order’), the liability to pay the 
cost of the goods fell on the Government 
of Pakistan because the places where the 
goods were to be supplied were part of. 
Pakistan on the 15th of August 1947. 

4. The trial Court held that as the 
defendant-appellant had undertaken to 
compensate the plaintiffs for. the short- 
age: in the transit of goods, it could noft 
escape its liability to pay the amount 
sought to be recovered on the ground 
that the goods were looted en route. The 
trial Court further explained that Arti- 
ele 8 (1) (a) of the Order had no applica-’ 
tion. to the facts of the present case. ‘The: 
trial Court accordingly decreed the suit 
of the plaintiffs.. 


5. The defendant then filed an appeal - 


before the High Court which also affirm- 
ed the decree of the trial Court and held 
that according to the contract spelt out 


. from the correspondence of the parties 


particularly Exts. 27 and 28, the goods 
passed to the purchaser the moment the 


~ plaintiffs. made the delivery to the Sta- 


tion Master, Shamli and the goods were 
put in the course of transmission. The 
High. Court, however, did not consider 
the scope and ambit of Article-8.(1) (aj 
of the Order. 

6. The appeltant iar now filed an ap- 
peal to this Court after obtaining a certi- 
ficate- from the High Court as indicated 
above. In support of the appeal, Mr, 
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Abdul Khader submitted. firstly that in 
the circumstances of the case, the goods 
did not pass from the plaintiffs to tne 
defendant at all and therefore the defen- 
. dant was not liable. He assailed the find- 


- ings of the courts below on the ground 


that the courts below did not apply. tne 
law of the Sale of Goods Act correct y. 
Mr. Mridul, appearing. fcr the . respon- 
dents, supported the reasoning of. the 
High Court and submitted that the Hizh 
. Court was right in its finding that. the 
goods had passed to the defendant in 
- view- of the express terms of the agree- 
ment spelt out from Exts. 27 and 28 and 
the directions issued by the officers of 
the defendant. We are of the opinion that 
as this appeal must succeed on a shert 
‘point, viz., the applicability of Art. 8 1) 
(a) of the Order, it is not necessary to 
decide the question as to whether or not 
the goods in question passed to the ce- 
fendant, in the facts and circumstances 
of this case, which does not appear to 
` be free from difficulty. We, therefore, 
propose to decide this appeal on the bssis 


of the application of Article 8 (1) (a) of 
the Order. Article 8 (1) (a) and (b) amn 


thus:— 

“8. (1) Any contract ‘made on behalf of 
the Governor-General in Touncil befere 
the appointed day shall, as 
day,— P 

(a) if the contract is for purposes 
which as from that day are exclusively 
purposes of the Dominion of Pakistan, be 
deemed to have been made on behalf of 
the Dominion of Pakistan instead of he 
Governor-General in Council; and ` 

fb) in any other case, be deemed to 


have been made on behalf of the Domi- 


_nion of India instead of the Governor- 
General in Council; 

and all rights and liabilities which have 
accrued or may accrue under any such 
contract shall, to the extent to which 
‘they would have been rights or liabili- 
‘ties of the Governor-General in Council, 
be ‘rights or liabilities of the Dominon 
of Pakistan or the Dominion _ or India, 
as the case may be.” " 


- f. From a‘ careful perusal of the two 
clauses (a) and (b) of Article 8 (1) of she 
‘Order it appears that the intention of 
the statute was to apportion all ihe 
liabilities of the Dominions of India and 
Pakistan after their creation: under the 
Independence Act. Article 8-appears to 
import a legal fiction by which any œn- 
tract which is made by any of the two 
1980 S. C./83. VIN G—8 st 


from that. 


‘divided India by the 
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Governments will incur the rights and 
liabilities which may accrue to them as 
on the date mentioned in the Article, 


viz., 15-8-1947. In the instant case, it a 


not disputed that all the 
namely, Kanpur, 


three places, 


the 15th of August -1947 and therefore as 
the goods in the present case were meant 
for these places, it would be the liability 
of Pakistan to pay the price of the goods. 
This matter was fully considered by this 
Court in the case of Union of India v. 
Chaman Lal Loona, 1957 SCR 1039: (AIR 
1957 SC 652) where it was pointed out: 
that the first part of Article 8 (1) creates 
a legal fiction under which even if a con- 
tract is made before 15-8-1947 it would 
be deemed to have been made on behalf, 
of the Dominion of Pakistan if it was 
for purposes of the Dominion of Pak- 
istan. In other cases, it would be deemed 
to have been made on behalf of the Do- 
minion of India. This Court observed as 
follows:— 





“It is further clear that the first part 
.of Art. 8 (1) creates a legal. fiction. The 


contract is actually made before August 
15, 1947, (the appointed day), but as from 
that date, the contract shall be deemed 


to have been made on behalf of the Do- 


minion of Pakistan, if the contract is for 
purposes which as from that day are ex- 
clusively purposes of the Dominion of 
Pakistan...... 


8. This Court further fully endorsed 
the observations of Chagla, C. J. in Union 
of India v. Chinu Bhai Jeshingbhai (ILR 
(1953) Bom 117, 130): (ATR 1953 Bom 


13} and approved of the following ob-. 
servations made: by the Chief Justice in 


that case:— 


“It is clear from the language used in 
Art. 8 that the test to be applied with 
regard to this contract is not 
the contract was for the purposes of. the 
Dominion of Pakistan at the date when 
it was made. Ex-hypothesi.that . test is 
clearly inapplicable. All contracts con- 
templated by Art. 8 must be 
which when. made were made by un- 
Governor-General 
in Council: The test that must be applied 


is an artificial test and the test may be - 


either, if the contract had been entered 
into.on August 15, 1947, whether it would 
have been a contract for the purposes of 
the Dominion of Pakistan, or if the Do- 


minion of Pakistan had been in existence . 
` when the contract was entered into, whe- 


Bahawalnagar and | 
Sammasatta, were parts of Pakistan - on` 


-whether | 


contracts . 
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ther it would have been a contract for 
the purposes of Pakistan.” 

9. ‘We might mention here that in the 
case before the Supreme Court the con- 
tract in question was for supply of 
bhusa to the Military Department at 
-Lahore and was entered in November 
1945, that is to say, two years before the 
- appointed date as mentioned in Art. 8 of 
the Order. Since, however, the fodder 
in question was to be supplied at Lahore, 
it was held that the liability for payment 
of the price of the fodder lay with the 
Dominion of Pakistan and not with India, 

10. To the same effect is a later deci- 
sion, of this Court in the case of Scindia 
Steam Navigation Co. Ltd. v. Union of 
India, (1962) 3 SCR 412: (AIR 1966 SC 
1810) where it was pointed out as fol~ 
lows:— 

“In other words, EREA to this de- 
cision, in applying the tests prescribed 


by Art. 8 it would be relevant to enquire . 


to whom the property or goods which is 
the subject-matter of the contract be- 
longed on the appointed day.” 


11. Thus, it would appear from the 
decisions referred to above that the main 
test to apply as to on which of the two 
Dominions the liability for payment of 
the goods under contract would lie was 
to enquire and determine to whom the 
property or the goods were to be sup- 
plied. In the instant case, it is not dis- 
puted that the goods in question, viz., 100 
‘tons of sugar, was to be supplied to. all 
the places which formed part of Pakistan 
on the 15th day of August 1947. In these 
circumstances, therefore, we are satisfied 
that the present case is fully covered by 
the decision of this Court as referred to 
above and it is therefore manifest that 
the appellant, the Union of India, would 
not be liable for making any payment to 
the plaintiffs-respondents. even if the 
-goods were delivered at Shamli , which 
was in India. The dominant factor. to be 
considered was not the places where the 
goods were delivered but the destination 
to which the goods were to be sent. Mr. 
Mridul tried his best to repel this argu- 
ment and to distinguish the cases of the 
Supreme Court but was unable to satisfy 
us as to the existence of any ground 
which could take out the facts of the 
present case from the ambit of Art. 8 (1) 
(a) of the Order. The trial Court had no 
doubt referred to Art. 8 (1) (a) but it 
misconstrued the decision of the Bombay 
High Court approved by the Supreme 
Court as also the provisions of Arti- 
cle 8 (1) (a). 


`~ State of Rajasthan’ v, Daulat Ram 


ALR. 


' 12; For these reasons, therefore, we 
are satisfied that the ‘claim of the plain- 
tiffs-respondents was not maintainable 
in law. The appeal is accordingly allow- 
ed, the judgments and decrees of the. 
High Court and the trial Court are here- 
by set aside and the plaintiffs’ suit is dis- 
missed. The parties will bear their own 
costs throughout. 

Appeal allowed, 





AIR 1980 SUPREME COURT 1314 
(From: Rajasthan) 

S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 

Criminal Appeal No. 112 of 1974, D/= 
23-1-1980. 

` The State of Rajasthan, Appellant v, 
Daulat Ram, Respondent, 

Opium Act (1878), S. 9A — Charge un- 
der — Duty of prosecution — Samples of 
opium changing hands before reaching 
Public Analyst — Various persons in 
custody of samples not examined — Con- 
viction not warranted — Prosecution can- 
not be allowed to correct lacuna at revi- 
sional or appellate stage — (Criminal 
P. C. (1974), Ss. 386, 401). mS 

Where the samples of opium changed 
several hands before reaching the public 
analyst and yet none of those in whose 
custody -the samples remained were 
examined by the prosecution to prove 
that while in their custody the seals on 
the samples were not tampered with, the 
inevitable effect of the omission was 
that the prosecution failed to rule out 
the possibility of the samples being 
changed or tampered with during the 
period in question — a fact which had 
to be proved affirmatively by the pro- 
secution. Consequently, the accused 
could not be convicted under S. 94. In 
such a case, the prosecution could not be 
allowed to fill up the gaps in the prosecu- 
tion story ‘at the appellate or revisional 
stage. (Para 1) 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against an order of 
the High Court of Rajasthan dated 5th . 
March, 1973 by which the respondent 
Daulat Ram was acquitted of.the charge 
under Section 9A of the Opium Act. It © 
appears that on the 24th January, 1968 
the District Excise Officer went to search 
the shop of, the respondent in Jodhpur 
city and P. W. 2 Sher Singh, ‘Excise In- 
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spector, recovered: an ifan box. along 
with two tins filled with opium. On“ te- 
ing interrogated the respondent disclosad 
to the Excise Inspector that some quar- 
tity of opium was lying ir. his house: at 
Ratanada and in pursuance of the infer- 
mation given by the respondent the raii- 
ing party went to the house of the’ r2- 
spondent and at his instamce three tins 
alleged to have contained illicit opium 
were also seized. Several samples were 
taken and sealed and giv2n..to Jawan 
Singh of the Excise Headcuarters on tre 
24th January, 1968. On -the 27th January, 
1968 the samples marked A’ were. takan 
from thé Excise Headquarters ‘and ‘were 
handed over to the S. I. Aidanram of 
Udai Mandir Police Station. On 29th Feb- 
ruary, 1968 Nathu Singh took samples, 
marked ‘A’, given to him by P. W. 11 
Harak Chand to the office of the Superia- 
tendent of Police, Jodhptr, for onward 
transmission to the ` Public’ Analyst but’ 
the samples were’ not accepted by tae 
office of the Superintendent of Police as 
the labels were not in order. It is tae 
admitted case of the prosecution that: :the 
samples changed several hands befcre 
reaching ‘the’ public analyst.. In other 
words, the samples remained in the cvs-- 
tody of S. I. Aidanram, P. S. Udai Man- 
dir, Nathu Singh, Gajraj Singh, | Jawan 
Singh and the Assistant- Public Analyst 
and yet none of these . witnesses’ were 
examined by the prosecution. to . prove: 
that while-in their -custody the seals 
were not tampered with. The inevitable 
effect of this omission is that the prose- 


cution failed to rule out the possibilty - 


of the samples being changed or tamper- 
ed with during this period — a-fact 
which had to be provec affirmatively 
by the prosecution. This is the main n- 
firmity which has been relied upon by 
the High Court in holding that -the p-o- 
secution has not proved that right from 
the stage of the seizure of the opium up 
to the time when the samples were hard- 
éd over to the public aralyst. the seals 
remained intaet. The prosecution has not 
taken the court into coniidence in čis- 
closing as to the reasons why the office 
of the Superintendent of Police refused 
to take the samples. Even though “he 
labels were not in order it was for -he 
prosecution affirmatively to prove tħat 
the seals were still intact. It is true that 
Harak Chand and Jabbar Singh have stat- 
ed that the seals of the samples ware 
mtact so long as they were in their c.1s= 
tody. But then as pointed out above nei- 


ther Jawan, Nathu, Gafraj, - Aidanram 
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and Assistant. Public -Analyst were exam= 
ined hence -it cannot be said that the pro-; 
secution: has proved all the links start- 
ing from the-seizure of the samples till 
the same reached the hands of the Pub- - 
lic Analyst so that the court could con- 
clude thatthe seals remained intact}. 
throughout.. The High Court in: view’ of 
this serious lacuna was. of the opinion 
that the prosecution’ has: not proved be- 
yond reasonable doubt that the opium 
seized was the opium which was sent to. 
the Public Analyst. In fact, the prosecu- 
tion realized its mistake and at the fag- 
end of the ‘trial an application was made 
under Section 540, Criminal Procedure 
Code to examine Nathu Singh, Gajraj 
Singh and Jawan Singh. This application 
was rejected by the learned Magistrate.. 
Even before the High Court the stand 
taken by the counsel for the State was 
extremely vacillating and’ at one time 
he filed an application for additional 
evidence and some time later chose to 
withdraw it. It is obvious that the onus 
is on the prosecution to prove the entire 
case at thë trial and the: prosecution could 
not be allowed to fill up the gaps or 
lacunae left at -the trial, at the appellate 
or revisional stage. In these circumstan-~ 
ces, wè do riot find any error of law in 
the’ view taken by the High Court.: .Wé 
find no merit in this appeal which’ is ace 
cordingly: dismissed. : 








. Appeal Jemisi. 


AIR 1980 SUPREME COURT 1315 
(From: Punjab) 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ.- l 
. Criminal Appeal 1 No. 95 of 1974, Be 
18- 1-1980. 


Piara Singh and others, Appellants v. 
The State of Punjab, Respondent. 


Constitution of India,’ Art. 136 — Dis- 
cretionary power under — Exercise of — 
Criminal case — Conviction under Sec- 
tion 304 Part I, Penal Code — High Court 
while confirming sentence reducing it 
from 10 years to seven years — Supreme 


Court refused ‘to reduce it’ further in 
view of serious nature of offence, on 
ground that accused were sole bread- 


winners-of their families — (Penal Code 
(1860), S. 304, Part I). (Para 2) 

FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against the order 
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of the High Cóourt-of Punjab by which 

while confirming the conviction of the 

appellants under S. 304 Part I the High 

Court reduced the sentence from 10 
years to 7 years R. I. 


2. The facts of the case are detailed 
in the judgment of the High Court and 
-it is not necessary for us to repeat them 
all over again. It appears that on the 
5th March, 1972, at 6-30 P.M., there was 
‘some altercation between the deceased 


and the accused as a result of which the. 


4 accused persons viz., Bhag Singh, Piara 
' Singh, Mit Ram and Bansi Lal entered 
into the house of the deceased Sarwan 
Singh and assaulted him with Toki, Gan- 
dhali, Bahola and Kirpan. The doctor 
found as many as 24 injuries on the per- 
son of the deceased. The doctor also was 
of the opinion that the injuries caused 
to the deceased were sufficient in the 


ordinary course of nature to cause the. 


death of the deceased. The prosecution 
examined P. Ws. 3, 4 and § viz, Har- 
bhajan Lal, the widow and the nephew 
of the deceased to prove the murderous 
assault on the deceased. Both the .courts 
below accepted the evidence 
three witnesses who were very natural 
witnesses because being the members of 
the family they. were expected to be pre- 
sent in the house where the occurrence 
took place. We are unable to find any 


` error of law in the judgment of the High ` 


Court. On the other hand we feel that 
this was a clear case of murder where 
the four accused persons battered the 
deceased to pieces and killed him inten- 
tionally. The appellants were however 
fortunate in escaping conviction under 
S. 302 and they should thank the stars 
for the same. It is rather unfortunate 
that the State of Punjab did not consi- 
. der it necessary to file an appeal against 
the acquittal of the appellants under Sec- 
tion 302. However,. Mr. Hardev Singh 
strongly contended that the appellants, 
- having been released on bail on the 15th 
April, 1975 (and they have done about 
3 years) should not be sent back to- jail 
because they are the only bread earners 
of the family. There can be no 
|that ‘the offence committed by the .appel- 
lants is a very serious one and the sen- 


tence given to them is extremely lenient, 
hence we find absolutely no room for 
any further reduction in the sentence. 
For these reasons, therefore; the appeal 
fails and is accordingly dismissed. The 
` appellants must now surrender and serve 


State of W. B: v..Surendra Nath: 


- ‘Public purpose’ — Acquisition of 


of these 


doubt. 


ALR. 


out the remaining- portion of the 
tence, — 


sen- — 


Appeal dismissed:. 


AIR 1980 SUPREME COURT 1316 
(From: ILR (1968) 2 Cal 244) 
S. MURTAZA FAZAL ALI AND. P. S. 
KAILASAM, JJ. 


Civil Appeal No. 140 of 1969, D/- 24-4- 
1980 


State of West ‘Bengal and another, Ap- 
pellants v. Surendra Nath Bhattacharya 


and another, Respondents. 


Land Acquisition Act (1894), Ss. 40 (1) 
(aa) (as inserted in 1962), and 44B — 
land 
for construction work for a Company 
manufacturing sodium silicate and plaster 
of Paris — Land acquired before 20-7- 
1962 — Held, acquisition was for public 
purpose and was validated by S. 7 of 
Amending Act — S. 44B did not apply to 
such acquisition. ILR. (1208). 2 Cal 244, 
Reversed. 


The following conditas. must be satis- 
fied before.an acquisition made prior to. 
July 20, 1962 could be said to be consti- 
tutionally valid: 

(a) that the acquisition had taken place- 
before July 20, 1962, the date when the 
Amending Act came into force; 

(b) that the said ` acquisition . should 
have been fully completed in that the - 
property said to have been acquired had 
vested absolutely in the Government; 

(c) that the acquisition was made for 
purposes mentioned in clause (aa) of the 
amended clause added to S. 40; a 

(d) that if these conditions were satis- 
fied, then any acquisition proceeding, 
order, agreement or action in connection 
with such acquisition would be deemed 
to have been valid as if the amended 
provisions were in force at the time when 
the acquisition was made. AIR 1964 SC 
1230, Foll. (Para’ 6) 

- The words ‘public purpose’ are not to - 
be interpreted in a restricted sense but. 
takes colour from the nature of the in- 
dustry itself, the articles that it manu- 
factures and the benefit to the people 
that it subserves. The land should be ac- 
quired for building or work which would _ 
serve the public purpose of the company 
and not public purpose as it is generally 


“understood. In the instant case the arti- 
‘cles produced by the company, which is > 


carrying on business of 
FX/FX/C708/80/LGC 


manufacturing. - 
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sodium silicate and plaster of. Paris. are 
used for the benefit of the people and as 
it saves lot of foreign exchange, it is un- 
mistakably for the general good. of the 
country particularly from she economic 
point of view. In these circumstances, it 
cannot be said that the object of the 
company in extending its operations by 
enlarging the area of its production was 
-not for the public purpose of the com- 
pany. Taking an overall picture of the 
nature of the products of the company, 
its various activities, the general public 
good that it seeks to achieve and the 
great benefit that the people derive, it 
cannot be said that the acquisition, in 
the present case, was not jor a public 
purpose. According to the zest laid down 
by this Court, it is sufficient if it is shown 
that the building sought to be built or 
the work undertaken subserves the pub- 
lic purpose of the company which is 
completely fulfilled in this case. 
(Para 10) 
: S. 44-B is purely prospective in char- 
acter and has absolutely no application 
to acquisition proceedings taken before 
July 20, 1962, the- date when the amend- 
ment was enacted. ILR (1€68) 2 Cal 244, 


Reversed. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1118 4 
AIR 1968 Pat 77 - 42 
AIR 1964 SC 1230: (1964) 6 SCR 784 4, 

` 8, 11, 15 
ILR (1964) Guj 472 13 


AIR 1962 SC 764: 1962 Supp (2). SCR 


. 149: 1962 All LJ 362 4,5, 9 
Mr. P. K. Chatterjee, Sr. Advocate 
(Mr. Rathin Dass, Advocate with him), 


for Appellant; Mr. V. S. Desai, Sr. Advo-~_ 
cate, Mr. S. C. Majumdar, Advocate and 
Miss Kirobi Banerjee, Advocate (for No.’ 
1) and Mr. P. K: Mukherji Advocate (for 
No. 2), for Respondents. ° 

FAZAL ALT, J.:— This appeal is direct- 
ed against a judgment dated May 3, 1966 
of the Calcutta High Court quashing the 
acquisition .proceedings. tak2n as also the 
notification made by the State of West. 
Bengal under the provisions of the Land 
Acquisition Act, 1894 (hereinafter refer-- 
red to as the ‘Act’) in respect of the 
lands in dispute which comprised .73 


acres in village Kanpura, P. S. Dum- 
Dum. aoe, : 
2. Although the case had a rather 


chequered career and was preceded by 
a full-fledged litigation starting from 
the trial court and ending with the High 


S.C. 1317 


Court regarding the question of title, we 
are not, however. concerned with the 


v.” Surendra. Nath 


past history in view of the short point’. 


on the basis of which the appeal was 
decided by the Division Bench of the 


High Court. The case of the Government - 


was that on December 16, 1949, respon- 
dent No. 2 known as Calcutta. Mineral 
Supply Company having its office at 31, 
Jackson Lane. Calcutta, applied to the 
Collector for acquiring the land in ques- 
tion in order to extend its business. The 


company was carrying on the business . 


of manufacturing sodium silicate, plaster 
of Paris, ete. which were formerly im- 
ported on a very large scale froni foreign 
countries The manufactured goods of 
the company are widely used all. - over 
India saving considerable foreign ex- 
change which otherwise would have had 
to be spent in importing these materials. 
The company pleaded that it wanted to 
extend its business and improve the 
standards of its manufacture but for 
want of space for -big underground stor- 
age tanks, the company was seriously 
handicapped. The company, therefore, 
prayed that the lands in dispute which 
were contiguous to the lands on which 
the existing factory of the company stood 
was best suited for this purpose and 
hence the Collector was requested to ac- 
quire the lands for public purpose. Con- 
sequent to the application, an agreement 
was executed between the 
and the company on the 29th of Novem- 
ber 1954. On December 9, 1954, a notifi- 


‘cation ‘under S. 6 of the Act was publish- 
.ed and the first respondent filed his ob- 


jection which was rejected and was fol- 
lowed by a notification under S. 9 of the 
Act.. After the land acquisition proceed- 
ings -were complete a writ petition was 
filed by the first respondent before the 


High Court on January 14, 1957 which ` 


was dismissed by a. single Judge of the 
High Court and therefore the first re- 
spondent filed an appeal to the Division 
Bench of the High Court on February 21, 
1957. While the appeal was pending be- 
fore the High Court the Collector made 
an Award dated 14-10-1957 and after 


taking possession from the owners of the- 


land, delivered the same.to the: com- 


pany—respondent No. 2 on October 23,. 
"1957. The first respondent filed an appli- 
cation for permission to urge additional . 


grounds before the High Court: which 


‘was permitted and ultimately the -Divi- 


sion Bench of the High Court by | the 
order under appeal .allowed the, appeal 


and quashed the land. acquisition pro- 7 


Government ` 


+ 
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ceedings taken under the Act. Hence, 
this appeal before this Court after get- 
ting a certificate from the High Court: 


3. The only. point that has been .can- 
vassed before us by counsel for the par- 


tion of the land in dispute was valid in 
law. The appellant contended -that in 
view of the amendment of Section 40.by 
Act.No, 31 of 1962, acquisition of land 
for the purpose of the company was 
` |validated and all acquisitions made- be- 
fore the amendment were validated re- 
trospectively provided certain conditions 
laid down under S. 7 of the Amending 
Act were fulfilled, 





“4, We might mention here that prior 
to the amendment, this Court in R. L. 
Arora v. State of U. P., 1962 Supp (2) 
SCR 149: (AIR 1962 SC. 764) had held 
that any acquisition under the Act for 
purposes of a private company would 
not be a public purpose and would, 
therefore, be void. It was on the basis 
of this decision, whcih is usually known 
as-the ‘first Arora case’, that the first 
respondent filed a petition in the High 
Court for quashing the land acquisition 
proceedings. The legislature, however, in- 
tervened by enacting the Amending Act, 
as mentioned aforesaid, and removed the 
basis of the judgment of this Court by 
adding clause (aa) to S. 40 of the Act so 
as to validate all acquisitions of private 
lands for purposes of a private company 
provided the conditions laid down in 
S. 7 were fulfilled. This amendment was 
also challenged before this Court in what 
is known as the ‘second Arora case’, 
(1964) 6 SCR 784: (AIR 1964 SC 1230) 
where this Court by majority of 4:1 
held that the Amending Act was valid 
and that under S. 40 (aa) an acquisition 
could be made even for a private com- 
pany if it was engaged in an industry 
which was for a public purpose. We are 
not concerned with the. other amend- 
ments made which do not apply to the 
facts of the present case. : 


5. The High Court undoubtedly refer- 
red to the first Arora case as also to the 
second Arora case but, with due respect, 
we might observe that the High Court 
relied mainly on the observations made 
in the first Arora case and has not cor- 
rectly interpreted the later decision of 
this. Court and the effect of the amend- 
ment which completely superseded the 
first Arora case. The argument of the 
learned counsel before us centered round 
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ties is as to whether or not the acquisi- . 
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the interpretation of S. 40 (aa) as amend- 
ed by the amendment as also S. 7 of the 
Amending Act. In order to understand 
the scope of the argument it may be 
necessary to extract both S. 40 (aa) and 
S. 7 of the Amending Act, which run 
thus: : ' 7.3 

“7. Validation of certain acquisitions— 
Notwithstanding any judgment, decree 
or order of any court, every acquisition 
of land for a company made or purport- 
ing to have been made under Part VII of 
the principal Act before the 20th day of 
July 1962, shall, in so far as such acqui- 
sition is not for any of the purposes men- 
tioned in clause (a) or clause (b) of sub- 
section (1) of Section 40 of the principal 
Act, be deemed to have been made for 
the purpose mentioned in clause (aa) of 
the said sub-section, and accordingly 
every such acquisition: and any proceed- 
ing, order, agreement or action in con- 
nection with such acquisition shall be, 
and shall be deemed always to have been, 
as valid as if the provisions of Sections 40 
and 41 of the principal Act, as amended 
by this Act, were in force at all mate- 
rial times when such acquisition was 
made or proceeding was held or ` order 
was made or agreement was entered in- 
tọ or action was taken. 


- Explanation— In this section ‘“Com- 
pany” has the same meaning as in 
clause (e) of Section 3 of the principal 
Act, as amended by this Act.” 

“40 (aa) that such acquisition is need- 
ed for the construction of some building 
or work for a Company which is engaged 
or is taking steps for engaging itself in 


any industry or work which is for a 
public purpose;” f : 
In this connection, this Court observed 


as follows:— 


' “Therefore before S. 7 can validate an 
acquisition made before July 20, 1962, 
it must first be shown that the acquisi- 
tion is complete and the land acquired 
has vested in Government. This means 
that the land acquired has vested in 
Government either under S. 16 or S. 17 


-(1) of the Act. Thus S. 7 of the Amend- 


ment Act validates such acquisitions. in 
which property has vested absolutely in 
Government either under S. 16 or S. 17 
(1). Secondly S. 7 of the Amendment Act 
provides that where acquisition has been 
made for a company before July 20, 
1962 or purported to have been made 
under cl. (a) or cl. (b) of S. 40 (1) and 
those clauses do not apply in view of 
the interpretation put thereon in R. L. 


1980 ` 


Arora’s case 1962 Supp (2) SCR 149: 
(AIR 1962 SC 764), it shall be deemed 
that the acquisition.was for the purpose 


mentioned in cl. (aa) as insarted in S. 49. 


(1) of the Act by the Amendment Acz, 
Thirdly, S.-7 of the Amendment. Act pre 
vides that every such acquisition and 
any proceeding, order, agreement or ac- 
‘tion in connection with such acquisition 
shall be, and shall be deemed always fo 
have been, as valid as if the provisiors 
of Ss. 40 and 41 of the Act as amended 
by the Amendment Act were in force 
at all material times when, any acti 
was taken for such acquisition. Finall”, 
this validity is given to such acquisitiors 
and to all actions taken in connection 
therewith notwithstanding any judg- 
ment, decree or order of any court.” - 

6. Thus, analysing the ratio of tke 
second Arora case, the following cond- 
tions must be satisfied before an acquis~ 
tion made’ prior to July 28, 1962 coud 
be said to be constitutiona‘ly valid: 

‘(a) that the acquisition had taken place 
before July 20, 1962, the date when the 
Amending Act: came into force; 

(b) ‘that the said acquisition shoud 
have been fully completed in that tke 
property said to have been acquired hed 
vested absolutely in the Government; 

(c) that the acquisition was made fer 
purposes mentioned in clause (aa) of the 
amended clause added to S. 40; 

(d) that if these conditions were sati3- 
fied, then any acquisition proceeding, 
order, agreement or action in connecticn 
with such acquisition. would be deemed 
to have been valid as if the amended 


provisions were in force at the time 


when the acquisition was made. 


7. On this aspect of the matter, tke 
view taken by this Court in the secord 
‘Arora case was followed in a recent ds 
cision of this Court in Himalayan Til2s 
& Marbles. v. Francis Victor Coutinho 
(Civil Appeal No. 1098 of 1971 decided 
on 28-3-1980) : (AIR: 1980 SC 1118). In 
the instant case, it is not disputed’ that 
the proceedings for acquisition we-e 
started long before July 23, 1962. ‘that 
is to say, as early as December 9, 1954 
when ‘notification under S. 6 of the - Azt 
was issued. Secondly, it is also not dis- 
puted that after inviting objections, etx, 
an Award was made by the Collector on 
October 14, 1957 and after the proper-y 
in dispute fully vested’in the Govern= 
ment, the Collector, then -delivered the 
same to the company—respondent No. 2 
on October: 23, 1957. For these reasors, 
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the -facts of the.present case squarely 
fall within the ambit of the conditions 
laid down by S..7 of the Amending. Act 
and‘ hence the challenge on the ground 
of the constitutional validity of the ac- 
quisition must necessarily fail. 


8 Mr. V. S. Desai, appearing for re- 
sponden: No. 1, however, submitted that 
S. 7 itself was violative of Art. 31 (2) of 
the Constitution. It is not necessary to 
examine this argument in detail because 
a similar argument was urged in the 
second Arora case’ (AIR 1964 sc 1230) 
(supra) and rejected. 


9. It was then contended that even if 
we assume that S. 7 validated the pre- 
sent land. acquisition proceedings, the 
conditions prescribed in clause (aa) of 
S.. 40 were not fulfilled in this. case in- 
asmuch as the acquisition could not be 
said to be for a public purpose. It was 
submitted by the counsel for respondent 
No. 1 that as the company was a private 
one and there is nothing to show that 
there was any direct connection or close 
nexus between. the articles produced by 
the company and the general good of 
the public, it could not be said that the 
acquisition was made for a :company 
which was engaged in an industry which 
was for a public purpose. This argu- 
ment, in our opinion, is based on a mis~ 
conception of the concept of the Amend- 
ing Act and the introduction of cl. (aa) 
to S. 40. If we are persuaded to hold 
that S. 40 (aa) also requires proof. of a 
public ` purpose in the restricted sense 
in that it must be for the general good 
of the people at large, then the very 
object sought to be achieved by the am- 
endment would be completely frustrate 
ed and the provisions of S. 7 would be- 
come otiose. A similar argument was ad- 
vanced in the second Arora case and was 
fully considered by this Court which ob- 
served’ as follows:— 


“In approaching the METAN of con- 
struction of this clause, it cannot be for- 
gotten that the amendment was made 
in “consequence of the decision’ of this 
Court in R. L.. Arora’s case (1962 Supp 
(2) SCR 149): (AIR 1962 SC 764) and the 
intention of Parliament was to fill thè 
lacuna, which, according to that decision, 
existed in the Act in the matter of ac- 
quisitions for a company. orean ʻe Further, 
a literal interpretation is not always the 
only interpretation of .a provision. in a 
statute and the court has to look .at the 
setting in which the words are used and 
the circumstances in which the law .came 
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to be passed to. decide whether there. is 
something implicit behind -the words ac- 
tually used which would control - the 


_ literal meaning of the. words used in: a. 


‘provision of the statute. _ 
Therefore; we have to see whether the 
’ provision in cl. (aa) bears another con- 


struction also in the setting in which it. 


‘appears. and. in the circumstancés in 
~ which it was put on the statute book and 


also. in view of the language used in the.- 


clause. The circumstances in which the 


amendment came to be made have al- 


teady been mentioned by us and the in- 
tention of Parliament clearly was to fill 
up the lacuna in the Act which became 
evident on the decision of. this Court in 
. R. L. Arora’s case (1962 Supp 2 SCR 149): 
(AIR 1962 SC 764).......0.- It was only for 
such a company that land was to be 
acquired compulsorily and the acquisition 
was for the construction of some build- 
ing or work for such a company, ie, a 
company engaged or. about to be engag- 
‘ed in some industry or work which is for 
a public purpose. In this setting it seems 
to us reasonable to hold that the inten- 
tion of Parliament could only have been 
that land should be acquired for - such 


building or work for a company as would 


subserve the public purpose of the com- 


' pany; it could not have been intended, 


considering the setting in which cl. (aa) 


was introduced, that land could be ‘ac- 
‘quired for a building or work which 
would not subserve the public purpose 
of. the company....:.... Further, acquisi- 


| „tion is for the construction of some build- 


ing or work for a company and the na- 
ture of that company is that it is engag- 
ed or is taking steps for engaging itself 
in any industry or work which is for a 
public purpose. When therefore. the 


building or work is. for such a. company - 


it seems to us that it is reasonable «to 


hold that the nature of the building .or. 


work to be constructed takes colour from 
the nature of the. company for which it 
is to be constructed.. We are therefore 
' of opinion that the literal and mechani- 
eal construction for which the petitioner 
contends is neither the only nor the 
true’ construction of cl. (aa) and that 
when cl. (aa) provides for acquisition of 
land needed for construction of some 
‘building or work it implicitly intends 
that the building or work which is to be 
‘constructed must be such, as to subserve 
. the public purpose of: the industr 
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‘ture of the industry itself, 


‘clearly indicated that the land should b 


.we have.also ‘set out the nature of the 
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-Work in’ which the company is engaged 





or is about to be engaged. In short, the 
words “building or work” used in 
cl. (aa) take their colour from the adjec- 
tival clause which governs the company 
for which the building or work is being 
constructed......... It is only in these 
cases where the company is engaged in 
an industry ot work of that kind and 
where the building or work is also’ con- 
structed for a purpose of that kind, 


_ which is a public purpose, that acquisi- 


tion can be made under cl. (aa). As we 
read the clause we are of opinion -that | 
the public purpose of the company for. . 
which acquisition is to be made cannot 
be divorced from the purpose of the 
building or work and it is not open for 
such a company to acquire land under 
cl. (aa) for a building or work which will 
not subserve the public purpose of the 
company.” -> 

(Emphasis ours) 


10. The effect of the observations 
made above leads to the irresistible con- 
clusion that-the words - ‘public 












that it manufactures and the benefit to 
the people that it subserves. This Court 
acquired for building-or work which 
would serve the public purpose of the 


company and not public purpose as it is 
generally understood. In the instant case, 


Products of the company and have stres-| - 
sed. the fact that the articles produced 
by the company are used-for the benefit 
of- the- people and as it saves lot `of 


larly from -the economic point of view. 
In these circumstances, it cannot be said! 
that thé object of the company in ex- 
tending its operations by enlarging the 
area of its production was not for the 
public -purpose of the company. ~ Taking 
an overall picture of the nature of the 
products of the company, its various 
activities, the general public good that 
it seeks ‘to achieve and the great benefit 
that- the people derive, it cannot be said 
that the acquisition, in the present case, 
was not for a public purpose. According 
to the test laid down by this Court, it is}. 
sufficient if it is shown.that the building 
sought to be built or the work under- 
taken .subserves the public .. purpese.- of 
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the company which is’ completely fu fil- 
led in this case. The High Court seems 
to have- been impressed Ey the argurrent 
advanced before it that-the land acquisi- 


tion proceedings in the instant case are- 


hit by S. 44B of the Act. The High Court, 
however, has failed to consider that Sec- 
tion 44B is purely prospective in charac- 
ter and ‘has absolutely no application to 
acquisition .proceedings taken bezore 
July 20, 1962, the date when the amend- 
ment was enacted. 

11. The High Court also seems to 
have accepted the argument of the irst 
respondent that S. 40 (aa) violates Arti- 
cle 14 of the Constitution inasmuch as 
it permits acquisition of land for a cm- 
pany but not for an individual or a pri- 
vate company though these persons may 
also be engaged in an industry which 
was for a public purpose. This argument 
was repelled by this Court and if was 
held that S. 40 (aa) was not violative of 
Art. 14. In this ‘connect:on, this Ceurt 
observed as follows (AIR 1964 SC 123))— 


“Therefore a distinction in the matter 
of acquisition of land between  pvdlic 
companies and Government companies 
on the one hand and private individuals 
and private companies on the other is 
in our opinion ‘justified, considering the 
object: behind cl. (aa) as introduced into 
the Act. The, contention under this Lead 
must therefore also fail.” 


12. Some-of the High Courts also 
have taken a similar view which has 
found favour with us in view of.the se- 
cond Arora case, referred to above. In 
the case. of P. Girdharar. Prasad Missir 
v. State of Bihar, AIR 1868 Pat 77 a Di- 
vision Bench of the Patna High Court 


while dealing with this question obsarv- - 


ed as follows:— 


“Thirdly, it was urged. “that the ac- 
quisition was not for a publie pursose 
but merely for the purpose of helping a 
person (here the. company) to. make sro- 
fits. This argument, however, is. no lomger 
available. It is well known ‘that -sugar 
industry is one of the -mportant indus- 
tries of India engaged in the production 
. of an essential commodity, and the fos- 
tering of the growth of that industry is 
undoubtedly for. a public 
company engaged in the manufacture of 
“sugar would, therefore,.come within the 
scope 6f-clause (a) of sub-section {1° of 

Section 40 of the Act.” 

-= 13, A -Division Bench of the Gujarat 


High Court in Chhotushai Babardhai . 
ILR (1364) - 


Patel v: State. of - Gujarat, -- 


State of W. B.:v.. Surendra’ Nath 


‘that S. 40 (aa) 


- chemicals . 


purpose.” A . 
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Guj 472, while construing the ~ second 
Arora case referred to above clearly held 
contemplated that the 
building or work which the company in-- 


‘tended to construct was to subserve the 


public purpose of the. industry or’ work 
for which it was. being constructed. ` In 
that case also, the company concerned 
was manufacturing caustic soda, dyes, 
colours and drugs (caustic 
soda is one of the products of the. com- 
pany in.the instant case:also). Dwelling 
on the importance of the public purpose 
of the industry concerned in that case, - 
Shelat, C: J., observed as follows:— 

“Taking all these factors into conside- 
ration, it is not possible to deny that the 
industry in which the second respondent 
company is already engaged and is about 
to be engaged in, and for the buildings 
or works for which the lands in question 
are being acquired is such that it will 
promote public purpose and will be in 
the interest of the: public.” 


14. We find ourselves in complete 
agreement with the aforesaid ` observa- 
tions of the learned Chief Justice. 


15. Finally, even in the second Arora 


‘case, it would appear that the company 


in question was engaged in the produc- 
tion of textile machinery and its parts 
which were for the use of the general 
public. This was held by this Court to be 
a definite public purpose behind the ac- 
quisition. In this connection, this Court. 
observed as follows (AIR 1964 SC 1230)—.- 

“We are. concerned here with acquisi- 
tion for a public purpose, which is -un- 
disputed. This is not a case of a house. of 
one person being requisitioned for an-~ 
other; this is a case. of constructing some 
work which will be useful to the public 
and will subserve the. public purpose of 
the production of ‘textile: machinery and 
its parts for the use of the general pub- 
lic. In these circumstances we are of 
opinion that there being a definite pub-- 
lic purpose behind the acquisition in the 
present case, the. acquisition’ would be 
justified under the Act irrespective of 


the intention. of the previous owner . of 


the land to use it for some other publie 
purpose.” 

16. The industrial venture in which 
respondent .No. 2 was engaged- was un- 
doubtedly. of much greater use than a 
company producing textile machinery 
because apart from being useful to the 


people at large and producing chemicals 


it has also resulted in saving lot of fo-. - 
ceign exchange and ‘thus’ improving the ` 
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economy of our country so as to'be an 
efficient instrument of economic. benefit. 
We are. satisfied that all the conditions 
of S. 7 of the Amending Act as also that 
of S. 40 (aa) have been fulfilled in the 
instant case and the High Court was 
wrong in law in quashing the said pro- 
ceedings. The appeal is accordingly al- 
lowed, the judgment of the High Court 
is quashed and the Award of the Col- 
lector as also the proceedings before the 
‘Award are restored. In the circumstan- 
_ces of the case, the appellant: will be 
entitled to costs in this Court against re+ 
spondent No, 1, . 

Appeal allowed, 
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Evidence Act (1872), S. 3 — Evidence 
—- Appreciation of — Improvements in 
earlier version. made at trial — It does 
not mean. that falsity of testimony ` in 
one material particular would ruin it 
from. beginning to end — Court should 
sift the evidence with  . extraordinary 
caution, f 

It is not unoften that improvements in 
an earlier version are made at the trial 
in order to give a boost to the prosecu- 
tion case, albeit foolishly, But that does 
not mean that falsity of testimony in 
one material particular would’ ruin it 
from beginning to end, On the other 
hand the circumstance will be a good 
reason merely for the court to be put 
on guard and sift the evidence with 
extraordinary caution and to accept 
those portions of ‘it which appear fully 
trustworthy either intrinsically or by 
reason of corroboration from other 
‘trustworthy sources. (Para 11) 

The fact that improvements were 
made by the eye-witnesses in the instant 
case on the earlier story and the drag- 
ging incident was introduced at the trial 
stage, without more, cannot be taken to 
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mean that it was the party of deceased 
who set the ball rolling. (Para 12) 


KOSHAL, J.:— This appeal by special 
leave is directed against a judgment 
dated 27th/28th of September, 1977, of 
the High Court of Maharashtra uphold-~ 
ing the conviction of the six appellants 
recorded by the learned Sessions Judge 
for two offences under Section 302 read 
with Section 149 and of one under Sec- 
tion 148 of the Indian Penal Code, the 
sentence awarded being imprisonment 
for life on each of the first two counts 
and of rigorous imprisonment for one 
year on the third with a direction that 
the sentences shall run concurrently, 


The first: appeal in. the High Court 
was originally heard by Vaidya and 
Sawant, JJ., who differed with each 
other on’ the judgment to be rendered, 
Vaidya, J., holding that the appeal 
merited dismissal and Sawant, J.,: being 
of the opinion that it deserved. accept- 
ance in full. The case was therefore laid 
under Section 392 of the Code. of Crimi- 
nal Procedure before Apte, J., who.con- 
curred with Vaidya, J., so that the, ap- 
peal stood dismissed by the impugned 
order, a. 8 

2. Certian facts are not in dispute 
and. may be.stated at the outset..: The 
occurrence took place on the lith of 
November, 1974, in village Kole ta 
which all the appellants except Khashaba 
(appellant No. 5) belong. - Appellants 
Nos. 1 to 4 and 6 live jointly in a house 
which abuts on a road 14 feet wide. Op- 


posite that housé lies the one belonging 


to the two unfortunate persons who lost 


their lives as a result of the occurrence 


which is said to have taken place in con- 
sequence of inimical relations between 
the accused and the opposite party, The 
waste water emanating from the house 
of appellant No. i had been flowing to- 
wards the other side of the road and 
seeping into the western wall of the 


‘house of ‘the deceased: This: was one of 


the -factors leading to animosity be- 
tween the parties, another being that the 
family of the deceased had earlier sold 
to a third person some land which they 


-wanted to-re-purchase but were thwart- 
ed in their design by the accused who 


were instigating the vendee not to re- 
sell the land te the deceased. 


3. The deceased were related to five 
of the eye-witnesses as would appear 
from the following pedigree-table: . 
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i e SONDE i 
A | 
1 Abasaheb -: Shripati. . 

(eye. witness PW-19) | 

. Pa | 

i TE w S 

Nivas Balasaheb —- Bhimrao «Uttam Jayakar 
(deceased) = Lakshmi  (daceased) (eye-witness (aye. witness (eya.witness not 
(eye-witness PW.10) ==Deroupadl EW-12, © PW.13) produced) 
(sye-witness 
l Pw 11) 


_ The relationship inter se between ac- 
cused-appellants Nos. 1 to 4 and 6 is 
shown in the table below along with zhe 


weapons of offence said to have been 
wielded by each of them and an. abs- 
conding accused during the occurrences 


FHIMRAO 


(appellant Ha l=axe) 





| 
L Anna 
(appellant No. 2—stiok) 


' Dhondiram 
(appellant No. 6 —atiok) 


Khashaba accused No, 5 is said to be 

a friend of the family cf the other ac- 
cused and belongs to another village. He 
was said to be armed with a stick at 
the time of the occurrence. 
- 4 The prosecution case may be sat- 
ed thus. On the fateful day Nivas Je- 
ceased left his house at about 10 A M. 
for Karad where he wanted to have 
himself medically checked up, He’ re- 
turned home at about mid-day and told 
his wife that he had been driven back 
by Anna appellant No. 2 By then Bila- 
saheb deceased also came to his heuse 
from the -sugar factory where he -vas 
working. It was at this juncture that the 
two brothers heard abus2s being hurled 
at them by all the accused and acter 
emerging from their house picked up 
two small sticks and went towards the 
accused, A scuffle was imminent’ be- 
tween the two -contendirg: parties wren 
Bhimrao Kadam P. W, 20 who hails 
from another village lyir.g about a mile 
away and who was then returning hane 
from his field intervened, separeted 
them, disarmed the two deceased -md 
threw away the sticks which he snatch- 
ed from them before -continuing his 
journey. — 

At about 2 P.M. all the accused an- 
tered the house of the deceased, armed 
as aforesaid, dragged them out of it on 


Barda alha Maruti 
` (appeltant No. 3—stiok} 





| 
Kican 
(appellant No. 4—axe) 


_- fihamrao 
(absconding accused—atick) 


to the road. and started beating. them 
with their respective. weapons, Lakshmi 
P. W.:10 and Droupadi P. W. 11 inter- 
vened and received injuries at the hands 
of the accused,.In the meantime Bhim- 
rao P. W. 13, Uttam P. W. 14 and their 
brother Jayakar who had been working 
in their field and were informed by a 
boy about the assault onthe deceased, 
came running to the place of occurrenca 
but they.too were beaten up by the ac- 
cused who then made good their escape, 


Jayakar brought a motor vehicle from 
Islampur and took his four injured bro- 
thers as well as the two ladies to the 
Civil Hospital there. In the meantime 
Bhimrao appellant No. 1 reached police 
station Islampur where he complained to 
the Police Sub-Inspector Pandurang that 
he (appellant No. 1) and his family 
members had ‘been attacked by the party 
of the deceased. On ‘learning that the 
Opposite party had arrived at the local 
Civil Hospital, the Police Sub-Inspector 
reached the Hospital at about 8 P. M. 
and recorded the statement (exhibit-55) 
of Bhimrao P. W. 12 which forms the 
basis of the formal first information re- 
port registered at the police station. 


Under the advice of the Medical Offi- 
cer, Islampur, the injured left the same 
evening for the Civil Hospital at Sangli 
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on the. way to which Nivas and Bala- 
saheb expired. 


On‘return to the police station Pandu- 
rang P. W. 24 arrested Bhimrao appel: 
lant No. 1, 

Lakshmi P, W. 10 was examined on 
the date of the occurrence itself by Dr. 
Bhaskar P, W. 17 and was found to have 
in the web connecting the right thumb 
and the index finger a muscle-deep in- 
-cised wound having the dimensions 1”x}”. 
Droupadi P. W. 11 was examined 
by another doctor on the same day 
but he was not produced at the trial for 
_the reason that he had in the meantime 
been transferred to Nagpur. She was 
examined again on the 18th of Novem- 
ber, 1974, by Dr. Shridhar P. W, 14 wha 
found that on the mid-outer aspect of 
her left thigh was located a blue-hlack 
discolouration having a probable dura- 
tion of eight days. 

Bhimrao P. W. 12 was examined by 
Dr. Kantilal Shah P. W. 16 on the 1ith 
of November, 1974, at the Civil Hospital, 
Sangli, and was found to have suffered 
six injuries consisting of a scalp-deep 
incised wound located on the central 
parietal area and having the dimensions 
3”-x 14”, two contused lacerated wounds 
located over the same area, two. contu- 
sions and an abrasion. The same doctor 
examined Uttam P. W. 13 on the same 
day when the -latter was found to have 
on his person five injuries consisting of 
two contused lacerated wounds located 
in the head and three contusions on 
other parts of the body. 

' ‘Appellants Nos. 1 to 3 were examined 
by Dr. Shridhar P. W. 14 on the 11th 
of November, 1974 at the Civil Hospital, 
Islampur. Bhimrao appellant No. 1 had 
on his person three injuries consisting of 
a contusion on the right forearm having 
the dimensions 8 cm. x 5.cm., .a weal 
mark on the. right shoulder blade and 
an abrasion, Anna appellant No, 2 was 


found to have suffered eleven injuries. 


consisting of six lacerated wounds, two 
contusions, two weal marks and one ab- 
rasion, only one of them, i.e., a lacerated 
wound, being located on a vital part (the 
head). Maruti appellant No. 3 had an 
incised. and a lacerated wound on the 
head and another lacerated wound, two 
. weal marks and a contusion on other 
parts of the body. 


The injuries so far described and 
found on various members of the oppos- 
ing parties were presumably all ane 
in nature, 
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‘doctor noted, 
.haematoma on the scalp, multiple frac- 
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Dr. Digambar Joshi P. W, 15 carried: 
out the post-mortem examination of the- 
two dead: bodies on the 12th of Novem- 
ber, 1974. Nivas deceased was found to 
have suffered four external injuries two 
of which were bone-deep contused lace- 
rated wounds located in the head region. 
According. to the doctor the scalp was 
all ‘boggy’ and the injuries were ‘fresh’, 
The internal damage to the head, the 
consisted of an extensive 


tures of the left temporal and parietal 


, bones, fracture of the right frontal blade, 


fracture of the middle cranial fossa on™ 
the right side and extradural haemo- 
toma on the right fronto-parietal- region, 
the left temporal region and the left 
fronto-parietal region. . 


In the opinion of the doctor the de- 
ceased must have become unconscisus 
immediately after the receipt of the in- 


` juries which were inflicted’ with force 


and were sufficient in the ordinary course 
of nature to-cause death. 


Balasaheb deceased-was found by the 
same doctor to have suffered four exter- 
nal injuries two of which were located 
in the head region, one being a contused. 
lacerated wound and the other an in- 
cised wound. The right temporal region, 
according to the doctor, was ‘boggy’ and 
the injuries were ‘fresh’. The internal 
damage to the head, the doctor noted, 
consisted of an- extensive haematoma 
under the scalp, numerous fractures of 
the right and. left. frontal bones, right 
and left parietal bones and the right tem- 
poral bone. congestion of the cortical 
vessels and bleeding in the brain subs- 
tance. The right fronto-parietal’ region 
was found by the doctor to be soft and 
lacerated. The brain-matter, according 
to him, was coming out. He was zate- 
gorical in stating that the death must 
have been instantaneous and that the in= 
juries were individually sufficient to 
cause death in the ordinary course og 
nature. 


` 5. 24 witnesses were aamined at the 
trial in support of the prosecution case, 
They included five, eye-witnesses, 
namely, Lakshmi PW-10, Droupadi PW- 
11, Bhimrao PW-12, Uttam PW-13 and 
Abasaheb PW-19, all of whom gave sub- 


- stantially the same version of the occur- 


rence as has been set out above. Bhimrao 
Kadam + PW-20 deposed that at about 
Noon on the fateful day he was return- 
ing home from his fields which lie only 
at a distance of about 250° feet- from the 
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- houses of-the parties, when he found ap- 


pellants Nos. 2, 3 and 4 axchanging ab- 
- uses with the two deceased who were 
armed with -sticks, According to the wit-. 
Ness he disarmed the deceased. and threw . 


away the sticks on to the roof-of- their 
house. The witness 
gone away after advising both the partiés 
to settle their disputes amicably. He then 
testified to having met Bhimrao PW-12, 
Uttam PW-13 and their- brother Jayakar 
when he returned to his field the same 
day. He further stated that they were 
running but were not armed. The rest 


of- his testimony-in-chief may be sum- 


marised thus: 

-"J again heard shouts from the houses 
of the parties. I again came back to the 
road in between their houses and saw 


that -Nivas, Balasaheb, Uttam and Bhim- 


rao had injuries and they were lying on 
the road. All these injured were uncon- 
scious and their clothes ‘were 
with blood. Lakshmi and Droupadi were 
by their side. 
present at that time. This’ was at about 
2.30 P.M. or 3 P.M” © > 7 
' When asked in cross-examination as to 


what was the exact place where he met- 


the brothers of Nivas; he replied: -> 
“I immediately started to my field and 
I-met them at.a distance of about 50: or 


100 feet, I again heard the. noise after a 


very short time after reaching the field”. 


The witness was question2zd about what: 


he saw ‘on reaching the place of -occur- 


rence’ for the second time and what 


transpired later. He stated: 

“Uttam and Bhimrao were lying. on 
the road near the door of the house of 
the accused. Niwas was lying in. the 
middle of the road opposite to the door 


of the accused. There were blood stains - 


on the road at the place. Jayakar was 
present at the scene of offence and I 
told kim to inform the police at Islam- 
pur. Afterwards I went to the house of 
the accused. I found that there were 


injuries on accused No, 2 Anna and ac-. 


cused No. 3 Banda. Accused.No. 2 Anna 


was lying unconscious: Eanda told me’ 


that Nivas and all his - brothers came 
to their house .and assaulted- them”. - 
The last question put ta him in cross- 
examination was 
that Bhimrao. PW-12, Uttam- PW-13 and 
their brother Jayakar were armed with 
sticks and axes. He replied that they had 


something (in their hands) but’ that he 


could not say if they had sticks and axes. 


6. The defence case may be summed - 
Feelings of animosity ex-- 


up as follows. 
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cleimed to have, 


stained - 


The accused were’ not 


‘whether it was true’ 
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isted between the two opposine families 
for two or three years prior to the date - 
of the occurrence as alleged by the pro- 
secution. On that.-date there was an. 
exchange ‘of abuses between appellants. 
Nos. 1 to 3 on the one hand and the de- 


~ ceased on the other’ when the latter were 


about to assault the former but could 
not do so on account of the intervention 
of Bhimrao Kadam PW-20, Soon after- 
wards the two deceased and their three 
brothers assaulted appellants Nos, 1 «o 
3 with sticks’ and axes at the latter’s 
house when some of the assailants were 
disarmed and beaten back, - Appellants 
Nos, 4 to 6 were not present at the scene 
of occurrence and had been inve'ved in 
the case merely because they were re- 
lated to the other appellants ` by ties’ of 
blood or friendship, ©. 


7. The -learned Sessions Judge was 
of the opinion that the incident in which 
the two contending parties exchanged 
abuses and which came to a close when 
Bhimrao Kadam PW-20 intervened pro- 
vided the motive for the assault in which 
the two deceased lost their lives. While 
examining the ocular testimony. he ar- 
rived at the findings detailed below:. | 

(a) That part of the prosecution story 
according. +o which the two . - deceased 
were dragged out of their house by the 
seven accused was never put forward 
during the investigation and was con- 
cocted to serve as an improvement over 
the version given earlier, 

(b) The eye-witnesses had given de- 
tails of the occurrence which were omit- 
ted from their statements made to. the 
police but no significance could be at-_ 
tached to this aspect of the matter. 


(c) Lakshmi PW-10,. Droupadi PW- 
11, Bhimrao PW-12 and Uttam PW-13 
were certainly present_at occurrence as 


is made out from the fact that they were _ 


found to have injuries on their person’ 
immediately thereafter. Assurance to 
the presence of Abasaheb PW-19 at the 
- time and place of occurrence is also avai- - 
lable -in the fact that his house adjoins 
‘that of the deceased. 

(d) The incident in which abuses were __ 
exchanged provided the motive for the 
party of the accused to assault their op- 
ponents rather’ than the other way 
round, because the deceased had really ` 
had an upper hand in that incident, It ` 
would also be natural, in this view of- 
the matter, for appellants Nos, 1 to 3 to 
summon help and open a concerted at- 
tack. ` “The participation of all the accus- 
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tural and probable. > ` 
(e) The occurrence took place on the 
road lying in between the- respective 
houses of the parties, í 
. (£) The circumstances’ that two per- 
sons’ from the side of the eye-witnesses 


lost their lives and that four other eye- 


witnesses belonging to the same family 
received injuries are ‘sufficient to sug- 
gest that it was the party of the appel- 
lants who were the aggressors even 


though appellants Nos. 1 to 3 were also 


injured during the occurrence; and the 
fact that all the eye-witnesses were un- 
reliable in relation to the dragging part 
of the prosecution story is immaterial, 
their testimony being otherwise credible, 
In this connection it has to be borne in 
mind that the party of the accused were 
able to inflict serious injuries on their 
opponents and themselves escaped with 
comparatively'a minor beating. -There 
was thus no right of private defence 
available to the accused, 


(g) Bhimrao PW-12 and Uttam PW-13 


reached the place of occurrence after the 
fight between the party of the accused 
on the one hand and’ the-two' deceased 
on. the other was already over. and that 
in respect- of the. injuries caused: to 
Lakshmi PW-10, Droupadi PW-11, Bhim- 
rao PW-12 and Uttam PW-13 the party 
of the appellants had: a right of private 
defence, 

It was in these premises that. ‘the 
learned Sessions Judge convicted and 


sentenced the six appellants as aforesaid. 


and: acquitted them of the minor charges 
which had been framed against them in 
relation to the injuries caused by them 
to. the four . eye-witnesses just above 
named, i 5 

'8. In the High Court all the three 
Judges who ‘considered the appeal fully 
reappraised the evidence and while 
Vaidya and Apte, JJ., arrived at more 
or less the same conclusions as the learn- 
ed Sessions Judge, Sawant, J., recorded 
diametrically opposed findings although 
he found Bhimrao Kadam PW-20 te be 
wholly independent and therefore. a Te- 
liable witness. Those findings were: 

(i) There is no reliable evidence what- 
soever to support the | 
that the accused were the aggressors, On 
‘the other hand, the following five cir- 
cumstances point to the ‘contrary: 

(a) The concoction of that part of the 
prosecution story according to which the 
deceased were dragged out of their house 
by the appellants, 


Bhimrao v, State of Maharashtra’ 
ed therefore in the occurrence was ‘nha- 


‘greater than on that of the 


prosecution case- 


AER. 
-(b) During the incident in which 
abuses: were exchanged, appellants 


Nos. 2 and 3 were merely sitting. on the 
door steps of their house while the two 
deceased had gone there armed with 
sticks in an attempt to assault . their 
adversaries, ` ; 

‘(c) “Immediately after” that incident 
came to a close on the intervention of 
Bhimrao Kadam PW-20 the deceased 
were reinforced by their three brothers 
and the. occurrence commenced “imme- 
diately thereafter”. 

(d) Bodies of the persons injured on 
the side of the deceased were found ly- 
ing nearer the house of the accused than 
that of their opponents, 

` (e) Appellants Nos, 1 to3 also received 
injuries which were sufficiently serious 
and numerous, ` 

(ii) Merely because two of the oppo- 
nents of the appellants died and the num- 
ber of persons injured on their side was 
appellants, - 
it will not follow that the latter were 
the aggressors, 

9. The case has been argued before 
us at great length by learned counsel for 
the parties and the two main questions 
requiring determination are: 

(A) Has the prosecution. proved be- 
yond reasonable doubt: that the party of 
the appellants were the. aggressors and 
that it is not made-out on the record that: 
the latter may well have acted in exer- 


-cise of the right of private defence? 


(B) If the answer to question (A) is 
in the affirmative, ‘whether: the partici- 
pation of all the appellants in the. occur- 
rence is satisfactorily. made out? . 

-10.. On question (A) we have no hesita- 
tion in -agreeing with. the conclusion ar- 
rived at by the learned Sessions Judge 
and Vaidya and Apte, JJ.; and we shall- 
record’ our reasons briefly. The occur- 
rence admittedly took place on the road 
in between the respective houses: of the. 
deceased and the appellants which is 
fully made out from the deposition of 
Bhimrao Kadam PW-20 who is no doubt a ` 
wholly indepéndent and reliable witness, 
When he was attracted to the place of 
occurrence by a noise which reached him 
in his field after he had gone there sub- 
sequent ‘to his witnessing the three bro- 
thers of the deceased running towards 
their house, he found that Bhimrao PW- 
12, -Uttam PW-13 ‘and their other two 
injured brothers were all lying uncon- 


‘scious on the road where Lakshmi PW- 


10, Droupadi PW-11 and Jayakar were 
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also present. It is to be noted that the 
heads of Nivas and -Balasaheb -had-.been 
smashed to pulp sọ that in all probabi- 
lity neither of them could have movec.a 
-step before falling down after the rece pt 
of the injuries which were detected on 
their dead bodies by Dr. Digambar Jozhi 
PW-15. We have to take it for granted 
therefore that they were hit where they 
fell. The circumstance- that their: otrer 
two injured . brothers ware also found 
lying on the road lends further strength 
to our conclusion that the occurrence took 
place on the road itself and not at the 
house ofthe appellants, It may also be 
safely assumed, apart fror» the fact tkat 
all the winesses say so, that. Bhimrao 
PW-12, Uttam PW-13 and Jayakar were 
not with the deceased at the inception 
of the figh; and were, on she other hard, 
working in. their fields. This follows 
from the testimony of Bhimrao Kadem 
PW-20 which bears revetition on tne 
point, He stated that while he was ne- 
turning from his, house ta the fields at 
2.30 or 3 P. M. he found the three bro- 
thers of the deceased ‘running’ which 
obviously means running towards their 
house, It is the case of Ehimrao PW-12 
and Uttam PW-13 that they were inform- 
ed in their field by a boy named Melear 
that their brothers were being attacked 
by the party of the appellants and that 
it was on that account that they ran 
towards their house, This assertion 
fully fits in with the narration of everts 
by Bhimrao Kadam PVW-20. Another 
very decisive circumstance is the nature 
of the injuries received by the two con- 
tending parties. If the party of tie 
deceased were the aggressors and had 
made a concerted attack on the appel- 
lants who were taken unswares there is 
no reason why the former should hae 
come out second best in the combat, Tre 
fact that practically all the injuries r2- 
ceived by the deceased were located in 
the head region and were inflicted wich 
great force makes it highly probable that 
it was they who were,taken unawar=s 
and, had to bear thé brunt of the attack 
which they had perhaps no means to re- 
pulse. The fact that their womenfæk 
were also injured during..the occurrence 
makes it-probable that the ladies had zo 
intervene because the fight was unequal 
and their respective husbands found it 
difficult to cope with it. Another inferen- 
ce which may well be drawn from the 
consequences of the combat is that Bhin- 
rao PW-12, Uttam PW-13 and their bro- 


ther. Jayakar -probably- reached the plaze 
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.of occurrence while ‘their brothers were 


being belaboured and that it was at that 


‘stage that the three new-comers entered 
the arena and took up cudgels on behalf 


of their hapless family members. That 
is the only reasonable way, it appears to 
us, in- which all the- injuries suffered by 
the combatants on the two sides can be 
explained, ` 

11. It- is true, 
Sawanz, J., as well as the learned Ses- 
sions Judge, that the eye-witnesses have 


improved their case at the trial over the 


story which they put forward at- the in- 
vestigating stage and therefore prove 
their unreliability in material particu- 
lars: kut then they are corroborated in 
certain other material aspects of their 
testimony by unimpeachable evidence in 
the form of the injuries suffered by the 
two sides, the place where they were 
inflicted and the consequences which 
flowed from them, and, in those aspects 
we carnot but believe them. It is not 
unoften that improvements in an earlier 
version are made at the trial in order 
to give a boost to the prosecution case, 
albeit foolishly. But that does not mean 
that ‘falsity of testimony in one material 
particular . would ruin it from begin- 
ning te end, On the other hand the cir- 
cumstance will be a good- reason merely 
for the court to be put on guard and sift 
the evidence with extraordinary caution 
and to accept those portions of it which 
appear fully trustworthy either intrin- 
Sically or by reason of corroboration 
from cther trustworthy saqurces, And 
that is how we have accepted the eye- 
witness account in part as stated above, 


12. We may here frankly state that 
the reasons given by Sawant, J., in hold- 
ing that the party of the deceased were 
the aggressors. do not commend them- 
selves to us. The fact that improvements 
were made by the eye-witnesses on 
the earlier story and the dragging in- 
cident was introduced at the trial stage 
has already been noticed by us but, with- 
out mare, it cannot’ be taken to mean 
that it was.the party of .deceased who 
set the ball rolling, The incident 
in .which abuses were exchanged be- 
tween the two contending parties again 
does not lead to. the inference that it 
was the party of the deceased who 


were guilty of aggression, That incident . 


no doubt provided the motive for the oc- 
currence but such motive was attributa- 
ble to both parties and perhaps more so 
to that of the appellants who must have 


as pointed out by 


» 


E house of the deceased”; - 
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felt humiliated by the show of force in- 
dulged in by the deceased. It further 
appears to us that Savant, J., misread the 
testmony of Bhimrao Kadam PW-20 
when he remarked that the fight took 
place “immediately after” the, exchange 


of abuses — incident which had come to - 


a close at the intervention of Bhimrao 
Kadam PW-20. It is no doubt true- that 
that witness did state in answer. to a 
-question in. cross-examination: 


“I immediately started towards my- 


field and-I met them at a distance of- 


about 50 or 100 fect. I again heard the 
noise after a very short time after reach- 
ing the field”. 


The words “I ERSTEN started ‘to 
“wards my field’ have no connection: 
-whatsoever with the incident in which 
abuses were exchanged. In this connec- 
tion we may réfer to that portion of the 
evidence of the witness in which. he cate- 
gorically stated that that incident had 
taken place about mid-day when. he was 
returning home from his field, that -he 
left after the incident. and that he met 
Uttam, Bhimrao and Jayakar “while I 
-was again going back to my field”. The 
inference is clear that after the incident 
in which abuses were exchanged, the 
witness had gone home to his village 
which lies at a distance of about a mile 
¿from the place of occurrence and. that 
he was again. returning to his field when 
he met the three brothers of the deceas- 
` ed which was, according to the- witness, 
‘at about 2.30 or 3. P.M? 


This misinterpretation of the evidence 
of Bhimrao Kadam PW-20 by Sawant, 
J., appears to us to have ‘influenced the 
learned Judge in not a little measure in 
-coming to the conclusion which. he ulti- 


mately arrived at. But then he was also ` 


not right, in our opinion, in inferring 


aggression on the part of the party of: 


the deceased. from the circumstance, that 
“the bodies of the injured were found 
. nearer the house of the accused than the 
It is true that 
Bhimrao PW-20 did assert: 


` “Uttam and Bhimrao were lying on 


` -the road near the house-of the accused. 


Nivas was lying in the middle of the road 
opposite to the door of the accused”. 

But from this no inference such as has 
© been drawn by the learned Judge is re- 
- asonably possible. Admittedly the road 
has a width of only 14 feet. and if two 
- opposing parties, consisting in all of six 
to ten persons,’ engage themselves in vio- 


+ -. dence against: each other, the exact place 


. makes the circumstance 


_ have acted in 


` found injured immediately 
` The same is not true of the other three | 
‘who ‘have denied their presence at the 


_and 


‘were exchanged ‘but that fact 
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where the - members of each would be - 
‘injured may not mean anything, : espe- 
cially if one of- the parties is taken un- 
awares and is unarmed. In any case the 
fact that the road was a narrow one 
relied upon by - 
the learned Judge wholly innocuous, 
The only other circumstance which. he . 
pressed into service in support of his . 
‘conclusion that. the accused appeared to . 
exercise of the right of. 
private defence was that they too. “re- 
ceived injuries which were sufficiently 
serious and numerous” which does not 
appear to be an accurate statement 
facts, The injuries referred to by him’ 
were no doubt as numerous as those suf- 
fered by the other party; but then they 
cannot be classified as ‘sufficiently seri- 
ous’, Except for one none of them. was 
located on a vital part and all of them 
without exception were simple in nature, 
the injuries on the two deceased .persons 


. being in contrast practically all deadly. . 


13. Thus, the consideration of the 
ocular evidence coupled with the testi- 
mony of Bhimrao Kadam PW-20.and the 
‘circumstantial evidence, especially the 
medical part of it, lead us to an answer 
in the affirmative to question (A) posed 
above, ` 


14. On the question of the participa. 
tion of the. appellants in the ‘occurrence . 
we have again to proceed with . extra- 
ordinary caution in view of the fact that 
the eye-witnesses are not only highly in- 
terested in exaggerating the number of 


‘the opposite party during the attack but T 


have also been shown to have scant re- 


gard for truth.when their selfish interests * 


so demand. In this view of the matter 
we consider it safe to hold that appel- 
lants Nos, 1 to 3 are proved beyond re- 
asonable doubt to have taken part in the 
fight. They are not merely named in 
that’ behalf by: the eye-witnesses but 
admit their participation in the occur- 
rence which is further assured‘by reason 
of the fact that all three of them were > 
thereafter, 


time and place of. ‘the occurrence 
about whose participation in the ` 
fight no other assuring -factor ‘is forth- 
coming, . It is true that according to 
Bhimrao Kadam PW-20, appellant No. 4 
was present at the scene when the abuses 
is no 
‘guarantee of- his participation in the oc- 


` currence which took place about a couple - 


òf hours ‘later: ‘And-no-iricongruity: results . 


of — 
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from the exclusion of appellants Nos. 4 
to 6 from the fight because the. otker 
three appellants would have as effectively. 
caused all the injuries found on the two 
deceased and the two ladies all by them- 
selves as if they were caused by them 
with the assistance of appellants Nos. 4 
to 6. In this view of the matter we ere 
of the opinion that appellants Nos, 4 to 
6 are entitled to the benefit of doubt in 
the matter of their participation in. the 
occurrence, We therefore accept the 
appeal in so far as they are concerned 
` set aside the conviction recorded against 
and the sentences imposed upon them 
by the courts below and acquit them of 
the charge in its entirety. 


15. The appellants were convicted by 
the learned Sessions Judg2 of an offerce 
under Section 148 of the Indian Penal 
Code and of two offences of murcer 
under Section 302 read with Section 149 
of the -Code. The first offence, name.y, 
that under Section 148 of the Code, 
falls to the ground with the acquittal of 
appellants Nos. 4 to 6, ard so does that 
-under Section 149 thereof. It is however 
quite clear from the findings arrived py 
us, especially those relating to the nature 
of the injuries suffered ky the two če- 
ceased and the consequences resulting 
from them that the two o-fences of mur- 
der were committed by appellants Nos 1 
to 3'in furtherance of their common in- 
tention so that each one of them is lia- 
ble to conviction on two counts under 
Section 302 read with Section 34 of tne 
Indian Penal .Code. We hold accord- 
ingly and sentence each of those thr2e 
appellants to imprisonment for life on 
each count with a direction that tne 
two sentences of life imprisonment shall 
run concurrently, Accordingly, the appeal 
fails in so far as they are concerned ex- 
cept in relation to the mocification in the 
conviction and sentences as direct2d 
above, 
. Order accordingfy. 
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` 26-2-1980. . 

Bishwanath Pandey,. Appellant vV 
Badami Kaur and others; Respondents. 
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Bishwanath v. 


Badami Kaur S.C. 1329 


Hindu Succession Act (1956), S. 14 — 
U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951), Ss. 171, 172 — 
Widow of the last proprietor of lands in 
dispute was recorded as such — At that 
time neither the U. P. Act was passed 
nor Succession Act came into force — 
Held that after passing of both the Acts 
the widow became absolute owner of the 
property and the interest of ` collaterals 
ceased to exist. Decision of Allahabad 
High Court D/- 3-2-1969, Reversed. 

. (Para 1) 

FAZAL ALI, J.:— This appeal by cer- 
tificate is directed against the judgment 
of the Allahabad High Court dated 3-2- `. 
1969 dismissing the Writ Petition filed 
by the appellant in limine. The undisput- 
ed facts of the case are that Smt. Badami 
Kaur was a widow of the last proprietor 
of the lands in dispute and she was re- 
corded as such. The case was decided be- 
fore the Consolidation authorities mainly 
on the basis of a statement alleged to 
have been given by Smt. Badami Kaur 
some time in the year 1931 as a result 
of which she was mutated as a widow of 
her husband. It was pleaded by the re- 
versioners that the mutation was only 
by way of consolation without any 
Tights in the properties which were to, 
go to her collaterals; namely the respon- 
dents. This statement was made at a time 
when neither the U. P. Zamindari Aboli- 
tion and Land Reforms Act was passed 
nor the Hindu Succession Act came into 
force. At the time when the matter was 
decided by the Deputy Director of Con- 
solidation both the Acts had been passed 
which conferred absolute proprietary 
rights on Smt. Badami Kaur who is still 
alive. Once Smt. Badami Kaur became 
an absolute owner of the property, the 
respondents’ interest as. collaterals ceas- 
ed to exist and they had therefore no 
locus standi to challenge the status of 
Smt. Badami Kaur. The Deputy Director 
of Consolidation therefore proceeded on 
a totally erroneous view of law in hold- 
ing that Smt. Badami Kaur had merely 
a life interest and the property should 
go to the respondents who were the col- 
laterals. During the pendency of this 
appeal, it appears that Smt. Badami Kaur 
has executed a deed of gift in favour. of 
the appellant. It is however not neces- 
sary to go into the validity or otherwise 
of the gift in view of the fact that Smt. 
Badami Kaur is still alive and is the ab- 
solute proprietor of the land in question. ` 
She has a a nigh to admit anybody as co- 
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tenant. The appeal is accordingly allow< 
ed and the judgment of the High Court 
and of Deputy Director, Consolidation 
dated 25-7-1968 are set aside and that 
she is directed to be recorded as the ab- 


solute owner and Bhumidar of the land 


in dispute. p 
2. In the peculiar circumstances of 
this case, there will be no order as to 
costs, f 
. Appeal allowed. 





AIR 1980 SUPREME COURT 1330 
l (From: Allahabad)? _ 
S. MURTAZA FAZAL ALI 
` AND A. D. KOSHAL, JJ, 
Civil Appeal No, 1273 of 1970, Dj- 
_ 29-4-1980. 
Union of India, Appellant v, ‘M/s; 
J. K. Gas Plant, Respondent - 


Contract Act (1872), S. 76 — “Enjoys 
benefit thereof” — Supply of steel by 
Govt, of India to company for manufac- 
turing Gas Plants — Steck subsequently 
transferred to third party as per in- 
struction to company — Govt. of India 
held derived benefit from transaction — 
Could not escape liability to pay price of 
steel supplied to third party. (Para 8) 
Cases Referred : Chronological Paras 
AIR 1964 SC 152 


5 
AIR 1962 SC 779: (1962) 1 Supp SCR 
8 


876 > l 
AIR 1949 PC 39 9 
AIR 1945 Mad 42%. 9 
AIR 1941 All- 377 5 22 5 


Mr. P. P. Rao, Sr, Advocate (M/s. Su- 
bodh Markendeya, R. Venkatayamani 
and Miss A. Subhashini, Advocates with 
him), for Appellant; Mr, Soli J, Sorab- 
jee, Sr. Advocate (Mr. Rameshwar. Nath, 
Advocate with him), for Respondent. 


KOSHAL, J.:— This ‘appeal by certis 
ficate granted under Article 133 (1) (a) 
of the Constitution of India by the Alla- 
habad High Court is directed against its 
judgment dated the 28th of January, 
1966, confirming on appeal a decree 
passed by the Civil Judge, Kanpur, for 
the recovery of Rs, 46,652-14-6 with in- 
terest at the rate of 3 per cent per ane 


num from the date of the institution of . 


the suit till payment in favour of M/s. 
J. K., Gas Plant Manufacturing Company 


“First Appeal No, 431 of 1957, D/- 28-1- 
1966, Pa, 


FX/FX/C709/80/GDR 





, Union: of India v. J. K, Gas- Plant 


A.LR, 


Limited against the sole defendant, 


namely, the Union of India. 

2. The case of the plaintiff company 
may be briefly stated thus. The Gov- 
ernment of India had supplied some 
steel to the plaintiff company for manu- 
facturing gas plants at Rampur, Only a 
part of the steel so supplied was utiliz- 
ed for the intended purpose and .with 
regard to the rest the Regional Deputy 
Iron and Steel Controller, U. P, Circle, - 
Kanpur (hereinafter referred to as the 
Kanpur Controller) directed the plaintiff 
company through a letter dated the 8th/ 
10th of November, 1944 (exhibit 16) to 
deliver the same to the U. P. Register- 
ed Stock Holders Association, Kanpur 
(for short the Association), In relation 
to the recovery of price of the material 


‘the letter stated: 


“Your bill for cost of the material 
supported by original receipts from sup- 
pliers should be made out in the name 
of Iron and Steel Controller, Calcutta, 
and submitted to this office. Please make 
out a separate bill for handling, storage 
expenses, etc., and send to this office . 
supported with original freight and 
payee’s receipt,” AS 

The order contained in letter exhi- 
bit 16 could not be implemented on ac- 
count .of lack of transport facilities. The 
Kanpur Controller therefore directed the , 
plaintiff company to deliver the surplus 
steel ‘to M/s. Govan Brothers Ltd., Ram- 
pur, (hereinafter referred to as G. Bro- - 
thers) and to this extent the order con- 
tained in letter exhibit 16 stood modi- 
fied. i . 

The plaintiff company delivered to G. 
Brothers the surplus material lying with 
it between the 11th April, 1945 and 30th 
of April, 1945. The deliveries totalled 
135 tons, 6 cwts., 1 quarter and 1 pound, 
the price whereof amounted to Ru- 
pees 43,728-6-6 which remained unpaid 
in spite of repeated demands made by 
the plaintiff company through letters 
addressed to the Kanpur Controller to 
whom the bills had. been forwarded as 
desired. Ultimately the plaintiff. com- _ 
pany was informed by the Accounts 
Officer attached to the Iron and Steel 
Controller, Calcutta, that it should take 
up the matter with G. Brothers, 


As the price of the steel remained un- 
paid by the Union. of India as well as 
G. Brothers the. plaintiff company filed 
its suit for Rs. 46,652-14-6 which was 
inclusive of interest on the principal 


_ price calculated at the rate of 6-per cent 
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per annum from April, 1345, up to the 
date of the institution of the suit, after 
serving the defendant with the requisite 
notice under Section 80 of the a 
of Civil Procedure, 


3. In its written statement the Union 
of India admitted the correctness of the 
order contained in letter exhibit 16. It 
pleaded however that that order was 
cancelled in toto and not merely in re- 
gard to the party to whom the plaintiff 
company had to make over the surplus 
steel, It was specifically denied that the 
disputed goods had been delivered to G. 
Brothers at the risk and responsibility 
of the defendant and that the defendant 
was liable to pay the price thereof, It 
was asserted that the defendant was 
merely controlling the supply and dis- 
tribution of iron and steel and that the 
liability to pay the price of any goods 
dealt with by it in the exercise of its 
powers of ‘control rested upon the party 


receiving the goods. Another plea taken | 


was that the suit was not maintainable 
in view of the provisions of Sec. 175 (3) 


of the Government of India Act, 1935,. 


which enjoins that a contract between 
the Government of India and a third 
party has to be in writing and in a 
particular form. It was emphasized that 
G. Brothers alone were liable for the 
payment’ demanded by the plaintiff com- 
pany, i 

4, The trial court held that the Kan- 
pur Controller had undertaken the `li- 
ability to pay the price of the goods to 
the plaintiff company even in respect of 
the delivery to G. Brothers and- that the 
defendant could not escape liability by 
reason of the contents of Section 65 of 
the Indian Contract Act even though the 
provisions of Section 175 (3) of the Gov- 
ernment of India Act, 1935, had not 
been complied with. The contention- rais- 
ed by the defendant to the effect that 
Section 17 (2) of the Defence of India 
Act was a bar to the suit was negatived 
by the trial court. Some other findings 
were also arrived at which are not rele- 
vant for the purposes of this appeal. The 
trial court therefore decreed the claim 
of the plaintiff company in full and also 
directed that it would be entitled to the 
costs of the suit as also interest at the 
rate of 3 per cent per annum from the 


date of the institution of the suit to the. 


date of payment, 


5. When the first appeal came up for 
hearing before the High Court the con- 
tention based on the provisions of Sece 
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tion 17 (2).of the Defence of India Act 
was reiterated on the ground that the 
suit was one for- damages or compensa- 
tion. Section 17 (2) states: 


“Save as otherwise expressly provided 
under this Act, no suit or other legal 
proceeding shall lie against the. Crown 
for any damage caused or likely to be 
caused by anything in good faith done 
or intended to be done in pursuance of 
this Act or any rules made thereunder 
or any order issued under any such 
rule.” i 


The High Court” Gei with the | 
learned counsel for the defendant that 
this section would be a complete bar to 
the suit if it was one for damages or 


“compensation but held that the suit was 


not of that nature.and, on the other 
hand, it was for recovery of the price 
of the goods supplied to G. Brothers as 
was also found by the trial court, The 
contention was therefore rejected as un- 
tenable. The High Court then proceeded 
to examine the true nature of the trans- 
action culminating in the delivery of 
steel to G. Brothers and’ held that the 
defendant had failed to establish that 
the direction regarding preparation and 
submission of bills contained -in letter 
exhibit 16 had been. cancelled when the 
plaintiff company was required to deli- 
ver the goods to G, Brothers. It was fur- 
ther held that even though the provi- 
sions of Section 175 (3) of the Govern- 
ment of India Act were not complied 
with the agreement resulting from the 
correspondence which took place be- 
tween the plaintiff company and- the 
officers of the defendant was good, In 
this connection reliance was placed on 


- Debi . Prasad Srikrishna Prasad: Ltd. v. 


Secretary of State AIR 1941 Al 377. The 
sheet anchor of the judgment of the 
High -Court however was its reliance on 
Section 70 of the Indian Contract’ Act 
and on the basis thereof it held the 
plaintiff company to be entitled to re- 
cover the price of the goods from the 
defendant even if it was assumed that 
the provisions of Section 175 (3) were. 
a bar to the recognition of the contract 
envisaged by the correspondence be- 
tween the parties, In this connection re- 
ference was made to New Marine Coal 
Co., (Bengal) Private Ltd. v, Union of 
India AIR 1964 SC 152. It was argued 
before the High Court that the condi- 
tions requisite for the applicability of 
Section 70 of the Indian Contract Act 
were not available in the present case 
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inasmuch as the defendant had not been 


shown to have enjoyed the benefit of. 


the transaction which accrued only to 
G. Brothers. The High Court however 
took a aa view with the observa- 
tion: 


“The benefit or advantage. that has’ 


been derived by the defendants lies in 
the fact that it has been able to distri- 
bute the stock to. persons of its choice 
according to the rules and regulations 
framed by it.” 

- It was in these premises that the High 
Court dismissed the defendant’s appeal 
with costs, 


6. The argument based on Section 17 
(2) of the Defence of India Act has been 
reiterated before us but it has merely 
to be noticed to be rejected. We are 
clearly of the opinion that the suit is 
not for damages, etc., such as are con- 
templated by that section. 


7. It was seriously argued on behalf 
of the defendant that throughout ‘he 


period during which the Kanpur Con- 


troller dealt with the matter in dispute 
he was exercising the powers conferred 


on him under the Iron and Steel Control . 


Order, 1941, that under clause 5 of that 
Order the- plaintiff company could dis- 
pose of its stock of steel only in pursu- 
ance of a written direction from the 


Kanpur Controller and that the mandate 
issued by the Kanpur Controller to the 
plaintiff company requiring the latter to 
deliver the goods to G. Brothers having 
been found to be an oral one, the whole 
transaction fell outside the ambit of the 
law so that the Union of India could not 
be bound by it. The argument as it 
stands does not lack plausibility although 


it would be a question whether the word - 


‘written’ occurring in clause (5) of the 
Indian Iron and Steel Control Order is 
directory or Mandatory, However we re- 
fuse to allow the argument to be raised 
and that for two reasons. Firstly, it is 
a mixed question of fact and law which 
was never raised in the courts- below. 
Secondly, the plea taken in paragraph 4 
of the written statement filed by the 
defendant was categorically to the effect 
that “the fresh instructions issued to the 
plaintiff are contained in the letter m 
the possession of the plaintiff’, which 
plea runs counter to the factual part of 
the argument. In this view of the mat- 
ter the legality of the order under 
which the plaintiff company transferred 
its stock to G. Brothers cannot be allow- 
ed to be questioned at this stage, - - 
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‘thing for another person, or 


inference 
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8. The only other ground put forward 
in support of the appeal was that- the: 
provisions of Section 70 of the Indian 
Contract Act were not applicable to the 
facts of the present case, 
reads: 


“Where a person lawfully does any- 
delivers 
anything to him, not intending to do- so’ 
gratuitously, and such other person en-. 
joys the benefit thereof, the latter is 
bound to make compensation to the for- 
mer in respect of, or to restore, the 
thing so done or delivered.” 


As pointed out in State of West Ben- 
gal v. B. K. Mondal (1962) 1 Supp SCR 
876: (AIR 1962 SC 779), three conditions 
must be satisfied before this section can 
be invoked: 


“The first condition is that a person 


-should lawfully do something for an- 


other person or deliver something to 
him, The second condition is that in do-- 
ing the said thing or delivering the said 
thing he must not intend to act gratu- 
itously; and the third is that the other 
person for whom something is done or 
to whom .something is delivered must 
enjoy the benefit thereof. . When these 
conditions are satisfied- Sec. 70 imposes 
upon the latter person, the liability to 
make compensation to the former jn re- 
spect of or to restore, the thing so done. 
or delivered.” { 


On behalf of the defendant the objec- 
tion raised to the applicability of this 
section to the transaction in dispute ` is 
two-fold. The. first contention in ihis 
behalf is that the delivery to G. Brothers 
was unlawful — a contention which we 
have already turned down. Secondly it - 
is said that no benefit. at all was- deriv- 
ed from the. transaction by the Union 
of India and that its sole beneficiaries 
were G, Brothers, This objection has not 
only been overruled by the High Court 
but appears to us also to be without 
substance. In this connection reference 
may be made to some documentary and 
oral evidence. To begin with, letter ex- 
hibit 16 which directed the plaintiff 
company to deliver the goods to the 
Association specifically required that the 
plaintiff ‘company would make the bills 
in the name of the Iron and Steel Con- 
troller, Calcutta, and send them for 
payment to the Kanpur Controller. The 
which may reasonably be 
drawn from the contents of the letter is 
that the Kanpur Controller was dealing 
with the goods as if they belonged to 


That section . 
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` the Government of India whose duty it 


was to pay for them when they chanced - 


hands, and that the identity of the party 
to whom the goods were to be delivesed 
by the plaintiff company under the 
orders of the Kanpur Controller was im- 
material. Secondly, the Kanpur Contrl- 
ler (Mr. R. R. Chari) in his deposition 
dated the 24th of June, 1946, made 2- 
fore the Second Spezial Tribumal, 
Lahore (Camp Bombay). in Criminal 
Case No. 3 of 1946, stated thus: : 


“In September, 1944, J. K. Gas Plent 
Manufacturing Co. Ltd., Rampur, hard- 
ed over 137 tons of iron and steel to M/s. 
Govan Brothers, Rampur, under instruc- 
tions from our Department. M/s, Govan 
- Brothers thus held the materials on te- 
half of the Government.” 


It has been urged by earned counsel 
for the defendant that this statement is 


not admissible.in evidence as it was zot 


made at the trial of the case in hard. 
But ‘it is too late in the day for such 
an objection to be entertained. The sta-e- 
ment was admitted in evidence-as exhi- 
bit 15 at the trial presumably withcut 
objection and cannot now be thrown oat. 


According to it G. Brothers held the. 


supply of steel made to, them by the 


plaintiff company not for themselves kut. 


.on behalf of the Government, Besid3s, 
a letter (exhibit 51) which was issued 3y 
the Kanpur Controller to Mr. Siddiq ali 
Khan of the Department of Industr:es 
and Commerce, Rampur, also states: 


“In this connection I may mention that 
the steel is virtually the property of tae 
Government of India, War Transpcrt 
Department and under na circumstances 
can the Government lose money in tne 
bargain. I am. obtaining the actual ccst 
of the materials. plus 
charges and I will let you know tre 
amount to be paid by each party aloag 
with written orders rezularising tne 
issue of these materials zo the. various 
parties, I have to hold you and you in 
turn Messrs. Govan Bros. (Rampur) Lti., 
responsible for. the recovery -of the ccst 
of the materials when intimated to you.” 

There is no reason for us to hold, ın 
view of this statement chat the steel 
supplied by the plaintiff company to 3 
jBrothers was not being held by the let- 
ter on behalf of the Government o2f 
India and if that be so, the Government 
must be held to have reaped full bere- 


fit of the delivery to G. Brothers amd- 


it is immaterial how the steel supplied 
to the latter was dealt with later on,. 


all incidental © 
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9. Learned counsel for the defendant 
cited S. I. Railway Co, v. Madura Muni- 
cipality AIR 1945 Mad 427 for the pro- 


position that the benefit to the defen- 
dant was in any case an indirect one ` 


which would not fall within the ambit 
of the third condition envisaged by the 


provisions of Section 70 of the Indian. 
‘Contract --Act. In that case the South 


Indian Railway had widened a culvert 
in compliance with an order passed .by 
the Provincial Government under ver- 
tain provisions of thé Railways Act, 
1890. The work was done primarily for 
the benefit of the private owners of pro- 
perty in the neighbourhood, The Rall- 
way Company however sued the Muni- 
cipal Committee within. the territonal 
limits of whose. jurisdiction ‘the culvert 
lay for the cost of widening it on the 
ground -that the Municipal Committee 
received a benefit because it recovered 


. taxes from the owners or occupiers of 


the property, In turning down the claim 
of the South Indian Railway Company 
Leach, C. J., who delivered the judg- 
ment of the Division Bench consisting of 
himself and Lakshmafia’ Rao, J., stated: 


“This is a very indirect benefit, and © 


Section 70 can in our opinion only have 


application where there is direct benefit _ 


to the person for whom the work is 
done. The persons who are enjoying the 
benefit of this work are the owners and 
occupiers of the buildings in the loca- 
lity. It would be doing violence to the 
section to say that in these circum- 
stances the work was done for the bene-. 
fit of the municipality.” . 


The judgment of the Division Bench 
was upheld by their Lordships of. the 
Privy Council in Governor-General In 
Council, represented by the. General 
Manager, South Indian Railway v. Muni- 
cipal Council, Madura, 
Commissioner (AIR 1949 PC 39) along 
with the reasons on which it was based. 


But then the case is of no help to the . 


defendant who had enjoyed the full 
benefit of the delivery of goods to G, 
Brothers and not merely an indirect 
benefit thereof. 


10. For the reasons stated the appeal 
fails and is dismissed with costs, 


Appeal dismissed, 





through Its. 
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AIR 1980 SUPREME COURT 1334. . 
(From: Gujarat)* 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 


Civil Appeals Nos. 1147 of 1978 and 
915 of 1980, D/- 21-4-1980, 

Bai Dosabai, Appellant v, Mathurdas 
Govinddas and others, Respondents, and 
vice wersa. 

(A) T. P. Act (1882), Sees, 40, 54 — 
Specific Relief Act (1877), Ss. 12 (a), 16 
— Contracts which may be specifically 
enforced — Obligation annexed to owner- 
ship of property not amounting to an 
interest in property — Is in the nature 
of a trust which can be specifically en- 
forced. (Indian Trusts Act (1882), Ss, 3, 
94), ae 

The concept and creation of ‘duality of 
ownership, legal and equitable, on the 
execution of an agreement to convey 
immovable property, as understood in 
England is alien to Indian Law which 
recognises one owner ie. the legal 
owner: Many of the principles of Eng- 
lish Equity however have taken statu- 
tory form in India and have been in- 
corporated in occasional provisions of 
various Indian statutes such as the 
Indian Trusts Act, the Specific Relief 
Act, T. P. Act ete, (Para 6) 

It is clear from the ultimate para of 
Section 54 and the ultimate and pen- 
ultimate paras of Section 40 of the T. P. 
Act that a contract for the sale of im- 
movable property though does ‘not, of it- 
self, create any interest in or charge on 
such property creates an obligation an- 
nexed to the ownership of immoveable 
property, not amounting to an interest 
in the property, but which obligation 
may be enforced against a transferee 
with notice of the contract or a gratu- 
itous transferee of the property.. . Thus 
the Equitable ownership in property re- 
cognised by Equity in England is trans- 
- lated into Indian law as an obligation 
annexed to the ownership of property, 
not amounting to an interest in . the 
property, but an obligation which may 
be enforced against a transferee with 
notice or a gratuitous transferee, 

(Para 6) 


In the instant case the terms of deed 
of lease executed by lessor on 25-2-1946 
revealed that the right of the lessor, 


°F A. No. 92 of 1966, Dj- 19-9-1975 
(Guj). i 
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ALR. 
basically was to get the full sale price 
of Rs. 1,29,111-8-0 either from the 


lessee or by selling the property by pub- 
lic auction if the lessee did not himself 
want to buy, the lessee however, mak- 
ing up any deficit. The lessor was un- 
der an obligation to sell the land to the 
lessee if the latter so desired within a 
period of seven years and paid the pur- 
chase price and, if he did not so desire, 
to sell the land by public auction and 
to recoup the balance of the stipulated 
price, The lessor was under an obliga- - 
tion to pay the excess price, if any, 
realised by the sale by public auction 
to the lessee. To sell the property by 
public auction was thus both a right 
and. an obligation, The obligation of the 
lessee was to pay one fourth of the sti- 
pulated price in advance and to pay the 
balance if he desired to purchase the 
property or to pay the deficit, if any, if 
the lessor was obliged to sell the pro- 
perty consequent on his failure to pur- 
chase, His right was to obtain a sale 
deed by paying the balance price or to 
get any excess amount realised at the 
public auction. Whatever happened, he 
was not entitled to get a refund of the 
advance of one fourth of the purchase 
price paid by shim, and whatever hap- 
pened, the lessor was bound to sell the 
property either to the lessee or by pub- 
lic auction, l 


Held, that the obligation'of the lessor 
to sell the land by public auction and 
pay the excise price to the lessee was 
an obligation annexed to the ownership 
of the property, not amounting to an 
interest in the property. It was an ob- 
ligation in the nature of a trust, and, 
therefore, an obligation which could be 
specifically enforced, F. A. No. 92 of 
1966, D/- 19-9-1975 (Guj), Affirmed. 

(Paras 9, 10) 


(B) Constitution of India, Art, 136 — . 
Suit for specific performance of contract 
of sale of immovable property decreed 
by High Court — Appeal by Special 
leave — Events and charges in law oc- 
curring during pendency of appeal — 
Can be taken into consideration and 
decree can be moulded accordingly by 
Supreme Court, AIR 1975 SC 1409 and 
AIR 1876 SC 49, Rel. on. (C. P.C. (1908), 
Section 151). (Para 14) 
Cases Referred : Chronological Paras 


AIR 1977 SC 774: (1977) 2 SCR 341 6. 
AIR 1976 SC 49: (1976) 1 SCR 847 14 
AIR 1975 SC 1409 14 
AIR 1967 SC 744: (1967) 1 SCR 293 6 


1980 Bai-Dosabai v, 


Mr S. B. Vakil and I. N. Shroff, Advo- 
_cates (In C, A. No. 1147 of 1978) and 
Mr. P. H. Parekh, Advccate (in. C. A. 
No, 915 of 1980), for Appellants; Mr. .V. 
M. Tarkunde, Sr. Advocate (M/s, P. H. 
Parekh and J. M, Nanavati, Advocates 
with him) (for No, 1) (in C. A, No. 1147 
of 1978 and 5S. K. Dholkia, Advocate 
(for Nos, 2 and 3) in C, A, No, 1147 of 
1978 for Respondents, 

CHINNAPPA: REDDY, J.:— The ap- 
pellant Bai Dosabai obtained two plots 
of land in Survey Nos, 59 and 63 of 
Vastrapur from her father-in-law, 
Jehangirji, by way of gift, On February, 
25, 1946, Dosabai executed a deed, styled 
“a deed of lease” in favour of“ Indu 
Prasad Dev Shankar Bhatt, whose suc- 
cessors in interest are the respondents 
to this appeal. The material terms of the 
deed were the following: The lease was 
to be for a period of seven years from 
January 23, 1946. As a tenant was al- 
ready in actual possession of the land, 
the lessee in whose favour the deed was 
executed was given symbolic possession 
only. The stipulated rent was Rs, 4357- 
8-3 per year. Rent for two years was 
to be paid in: advance, In fact it had 
already been paid on January 23, 1946, 
The future rent was to be paid in ad- 
vance every year, If the lessee failed to 
pay the rent the lessor was to demand 
the same by giving notice of three 
months, If the lessee continued to de=- 
fault despite the notice, the lessor was 
entitled to recover the rent with dam- 
ages and costs. The remt was to be a 
first charge on the land as well as the 
structures that might be constructed on 
the land, the lessee having been given 
the right to raise constructions on the 
land or to use it as an open land, On 
default of payment of rant. even after 
three months’ notice, it was provided by 
clause (4) of the deed -hat the lessor 
. would be further entitled to take steps 
in the manner provided in clause 17 of 
the deed, which we shall presently ex- 
tract, It was also agreed that the lessor 
would sell the land to tha lessee within’ 
‘the period specified in clause 15 of the 
deed, to which we shall refer. immediate- 
ly, for a price of Rs. 1,29,111-8-0 out 
of. which a sum of Rs, 32,227-14-0 being 
one fourth of the amount was paid in 
cash on the very date of the execution 
of the deed of lease, It was agreed that 
if the land was acquired under the pro- 
visions of the Land Acquisition Act, the. 
lessee should take the entire amount of 
compensation. and: pay to the lessor an 


‘ 


Y 
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- amount calculated at the rate of Ru- 


pees 3-8-0 per square :yard whether such 
amount was more or less than the 
amount of compensation, Clause 15 pro- 
vided that if at any time after 2 years 
and within seven years from the date 


_ of execution of the deed the lessee de- 


sired to purchase the land for the sti- 
pulated price of Rs. 1,29,111-80 (calcu- 
lated at the rate of Rs, 3-8-0. per square 
yard), the lessor was bound to execute 
a deed of sale, in favour of the lessee or 
his nominees. If the lessee, on calcula- 
tion, was found to have overpaid the 
rent up to the date of sale he was to 
get credit for the same, If the lessee 
got the deed of sale executed within two 
years,- he would have no claim to get 
credit for any part of the two years’ 
rent paid in advance, the whole of which 
was to be retained by the lessor, 
Clause 17 of the deed, the most impor- 
tant clause for our present purpose was 
as follows: ‘ 


“(17), If the party of the second part 


-fails to get the sale effected within the 


specified time, after paying the sale price 
agreed to by the parties of both the 
parts as mentioned in para 15 herein 
above, the party of the first parts shall 
after giving three months’ notice in 
writing be lawfully entitled to force the 


. party of the second part to get the sale 


effected. If in spite of giving the ‘notice, 
the party of the second part fails to pay 
the balance of the consideration amount 
and get sale deed executed, the party 
of the first part shall be entitled to take 
possession of the said land together 
with whatever structures the party of 
the second part may have constructed 
thereon. After taking such possession, © 
the party of the first part shall be bound 
to sell the same by public auction at 
the costs and risk of ‘the party of the 
second part, If, the amount realised at’ 
the public auction mentioned above, is 
less than the price of the land agreed - 
to in this. deed, .the party of the first 
part shall be entitled to recover the de- 
ficiency from the second part, and if 
the amount realised is more, the party 
of the first part shall pay the surplus 
to the party of the second part, In this 
account Rs, 32277-14-0 being ‘the one 
fourth the consideration amount already 
paid shall. be given credit for without 
interest by one. part to other”, 

2 Thus, a conspectus of the relevant 
provisions of the deed reveals certain 
vital terms which may be summarised 
thuss The lessee was entitled to pur« 
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chase the land at any time within seven 
years by paying the stipulated price, a 
‘fourth of which was paid in advance. 
Until the date of sale he was to pay 


the rent but if the sale took place with- - 


in two years of the deed, the lessor 
would not be obliged to return a pro- 
portionate part of the advance rent paid 
. by him, If there was default in payment 
ọf rent .and if the default continued 
even after three months’ notice had 
been given or if the lessee failed to pay 
the purchase price and get a sale deed 
executed in his favour, the lessor was 
entitled to call upon the lessee, by giv- 
ing three months notice, to pay the 
purchase ‘price and take a deed of sale 
in his favour, If the lessee failed to 
comply with. the notice the lessor was 
entitled to take possession of the land 
„along with the structures thereon, After 
taking possession the lessor was bound 
to sell the same by public auction at 
the cost and risk of the lessee. If at the 
auction, a price less than the stipulated 
price was fetched the lessee was bound 
to make good the deficiency to the les- 


sor, If the price realised was more, the . 


lessor was to pay the surplus to the 
lessee. The amount of Rs, 32,277-14-0 
paid by the lessee to the lessor asad- 
vance of one-fourth of the consideration 
was to be given credit to the lessee. 
Three peculiar features of the agreement 
were: (1) Though the lessor was entitled 
to obtain possession of the lands. from 
the lessee on his committing default, she 
was not entitled to retain possession of 
the lands but was under an obligation 
to sell the lands by public auction, (2) 
the lessor was to be entitled to the ori- 
ginally stipulated sale price of Ru- 
pees 1,29,111-8-0 neither more nor less, 
under any circumstances, and (3) the 
amount of Rs. 32,227-14-0 which was 
paid by way of advance of one fourth 
of the consideration was never to be 
forfeited, Nor was it to be refunded to 
the lessee. It was to be given credit to 
the lessee even if he had defaulted in 
. any respect. 


3. On October 25, 1950 the lessor 
gave a notice to the lessee (when we 
use the expression lessee hereafter we 
include the successors in interest of the 
original lessee also within that term) de- 
manding payment of rent for the year 
1950-51 which was payable in advance 
but was’ in default. On March, 7, 1951, 
the lessor .gave a second notice to. the 


` lessee demanding payment of rent’ due ‘ 


for the years. 1950- 51, and 1951-52. The 
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lessee was informed that if the rent 
demanded was not paid a suit would 
be instituted to recover possession of 
the property in terms of clauses 15 and 
17 of the deed and the property would 
be sold thereafter by public auction at 
the cost and risk of the lessee, On June 


-19, 1952, the lessor issued a third notice 


to the lessee demanding payment of 
rent for the three years 1950-51, 1951- 
52 and 1952-53 and also calling upon the 
lessee. to pay the balance of price with- 
in three months from the date of re- 
ceipt of the notice, and get a deed of 
sale executed and registered in his fa- 
vour, The lessee was further informed 
that if he failed to do so, a suit would 
be instituted to recover possession of 
the property and to sell it by public 
auction at the cost and risk of the lessee. 
Thereafter, on November 21, 1952, the 
lessor filed a suit in the Court of Small 
Causes at Ahmedabad to recover rent for 
the period from Jan, 23, 1950 to Jan..22, 
1953. The plaint was, however, returned 
for presentation to the proper Court. and , 
it was then filed in the Court of the 
Civil Judge, Senior Division, Ahmeda- 
bad. The lessor with the permission of 
the Court, amended the plaint so as to 
include a claim for possession as well 
as damages in lieu of rent from Jan, 22, 
1953 onwards, The present plaintiff, the 
successor-~in-interest of the original les- 
see who was defendant No, 4 in the 
suit filed a written statement pleading 
that he was a tenant as defined by the 
Bombay Tenancy and Agricultural Lands 
Act 1948, that his possession could not 
be disturbed and that the Civil Court 
had no jurisdiction to pass a decree for 


possession or ` for mesne profits. 
This - plea was based on the 
circumstance that an amendment, 


which came into force on January 1, 
1953 made the provisions of the Bombay 
Tenancy and = Agricultural Lands 
Act applicable to the suit. lands. We 
may- also mention here that the Act 
ceased to be applicable to the suit lands 
on August 11, 1958, when the suit lands 
came to be included within the limits. 
of the Ahmedabad Municipality. To con- 
tinue the narration, the suit filed by the 
lessor for possession was decreed.on De- 


cember 30,. 1955. It must be mentioned 


here that the lessee himself had filed 
a suit for possession against the tenant 
who was in actual occupation of the 
lands and obtained possession from him 
The lessee filed an 
appeal to the. High Court of Bombay 
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which was dismissed on -March. 19, F958 
and a further appeal to the Supreme 
Court which was also dismissed on Mar. 
8, 1965, 


4. In execution of the decree - obtain- 
ed, by her, the lessor obtained posses- 
sion. of the jands on December 22, 1960. 
Immediately on the lesscr obtaining pos- 
session, the lessee, on January 16, 1361, 
instituted the suit out of which the pre- 
‘sent appeal arises seeking (a) specific 
performance of the agreement dated 
February 25, 1946 by d:recting the ies- 
sor-defendant to execute a sale deec in 
his favour after receiving from the 
plaintiff the balance of sale price of Ru- 
pees 96,833-10-0 and (b) in the aker- 
‘native to direct the defendant to sell 
the land by public auction to retain a 
sum of Rs. 96,833-10-0 out of the sale 
price and to pay the excess amount to 


the plaintiff. The first relief sought was 


subsequently given up, The lessor who 
had in the meanwhile entered into an 
agreement of sale in favour ‘of Patel 
Singhvi & Co, filed a written statement 
contesting the suit on various grounds. 
The City Civil Court dismissed the suit 
on July 16, 1965, but on appeal by the 
plaintiff, the judgment of the Trial 
Court was reversed and it was decreed 
that the suit land should be sold by 
public auction, .or by private treaty if 
the parties so agreed, in one lot or by 
consent of the parties- in several lots 
within six months from the date of the 
decree. Out of the sale price fetched the 
defendant was first to reimburse herself 
to the extent of the balance of the bri- 
ginal purchase. price of Rs. 96,833-10-0 
with interest at 9 percent from January 
23, 1953 and thereafter the remairing 
amount was to be equelly divided be- 
tween the plaintiff and the defendant: 
If the price fetched at tae sale was less 
than Rs. 96,833-10-0, the defendant was 
to recover the deficit from the plaintiff. 
The decree in these terms was so grent- 
ed by the High Court as it was thovght 


that: both parties had committed default’ 


and that the -decree if granted in those 
. terms would meet the ends of justice. 
On the basis of the English equiteble 
doctrine of ‘conversion’ which they teld 
applied in India also, the High Ccurt 
‘took the view. that the deed dated Feb- 
ruary 25, 1946 had created an equiteble 
interest in the land in favour of the 
plaintiff. The High Court: also express- 


ed the view that neithe> the provisions. 
‘Agricultural - 


of the Bombay Tenancy. 
Lands Act-nor the scheme made under 
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the provisions of the Bombay 
Planning Act stood in the way of the 
plaintiff. The defendant has preferred 
this appeal by~ special leave of this 
Court. 

5. Shri Vakil learned counsel fer the 
appellant raised several contentions be- 
fore us, He contended that the English 
Equitable ‘doctrine of conversion of 
realty into personalty had no applica- 
tion in India, He submitted that the 
plaintiff was disentitled to specific per- 
formance of any term of. agreement as 
he had done every thing that was pos- 
sible to prevent the defendant from ob- 
taining possession of the lands thereby 
clearly indicating that he had resiled 
from and was not ready and willing to 
perform his part of the agreement. It 
was further argued that the provisions 
of the Bombay Tenancy and Agricultu- 
rat Lands Act, 1948, and the provisions 
of the Gujarat Vacant Lands in Urban 
Areas (Prohibition of oc Act, 





1972, and the Urban Land (Ceiling and 


. Regulation) Act, 1976, were a bar to the 


sale by public auction of the lands by 
defendant. 

6. We.do not wish to go in any de- 
tail into the question whether the| Eng- 
lish Equitable doctrine of conversio: 
realty into personalty is, aiplicatile: e 
India. However, we do wish to say that 
the English doctrine of conversion of 
realty into personalty cannot be bodily 

lifted from its native English soil and 
transplanted in | statute-bound Indian 
law. But, we have to notice that many 
of the principles of English Equity) have 
taken statutory form in India. and] have 
been incorporated in occasional provi- 
sions of various Indian statutes such as 
the Indian Trusts Act, the Specific Re- 
lief Act, Transfer of Property Act etc. 
and where a question of interpretation 
of such Equity based statutory provi- - 
sions arises we will be well justified in 
seeking ‘aid from the Equity source. The 
concept and _ creation of dualit ty of 
ownership, legal and equitable, on the 
execution of an agreement to convey im- 
movable property, as understood in! Eng- 
land -is alien to Indian Law which re- 
cognises.one owner i.e. the legal owner: 





‘vide Rambaran Prasad v. Ram Mohit 


Hazra (1967) 1 SCR 293: (AIR 1967 SC . 
744) and Narandas Karsondas v. S. A. 
Kamtam (1977) 2 SCR 341: (AIR 1977 
Sec- 
tion 54 of the Transfer of Prope Act, 
expressly enunciates that a contract for 
the sale of immovable property does. not, 
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of itself, create. any interest in or charge 
on such property. But the ultimate and 
penultimate paragraphs of Section 40 of 
the Transfer of Property Act make it 
clear that such a contract creates an ob- 
ligation annexed to the ownership of im- 
moveable property, not amounting to an 
interest in the property, but which ob- 
ligation may be enforced against: a 
transferee with notice of the contract 
or a gratuitous transferee of the pro- 
perty, Thus, the Equitable ownership in 
property recognised by Equity in Eng- 
land is translated into Indian law as an 
obligation annexed to the ownership of 
property, not amounting to an interest 
in the property, but an obligation which 
may-be enforced against a transferee 
with notice or a gratuitous transferee, 


7. If we now turn to the Indian Trusts 
Act, we find “trust” defined as: 

“an obligation annexed to the owner- 
ship of property, and arising out of a 
confidence reposed in and accepted by 
the owner, or declared and accepted by 
him, for the benefit of another, or of 
another and the owner”, 

‘and “beneficial interest” defined as the 
interest of the beneficiary against the 
trustee as owner of the trust-property, 
Chapter IX of the Trusts Act enumerates 
in section after section cases where ob- 


ligations in the nature of trust are - 


created, Section 94 finally provides: 

“94. In any case not coming within 
the scope of any of the preceding sec- 
tions, where there is no trust, but the 
person having possession of property 
-has not the whole beneficial interest 
_therein, he must hold the property for 
the benefit of the persons having such 
interest, or the residue thereof (as the 
case may be), to the extent necessary 
to satisfy their just demands”, 


8 We may now examine some of the 
provisions of the Specific Relief Act, 
1877, which though repealed and replac- 
ed by Act 47 of 1963, in the statute with 
which we are concerned. “Trust” was 
defined in Section 3 of the 1877 Act as 
having “the same meaning as in Sec- 
tion 3 of the Indian Trusts Act” and as 
“including an obligation in the nature 
of a trust within the meaning of Chap- 
ter IX of that Act”. Section 12 (a) of 
the Act of 1877 ‘provided, “Except as 
otherwise provided in this Act, specific 
performance of contract may, in the 
discretion of the court, be enforced when 
the act agreed to be done is in the per- 
formance. wholly or partly of a trust”, 


. if the lessor is obliged to sell the pro- 
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The other clauses of Section 12 and Sec- 
tions 13 to 18 enumerated the other con- 
tracts which might be specifically en- 
forced. Section 21 specified when con- 
tracts were not specifically enforceable. 
Section 16 is of some relevance, It said: 


“When part of a contract which, taken 
by itself can and ought to. be specifical- 
ly performed, stand on a separate and 
independent footing from another part 
of the same contract which cannot or 
ought not to be specifically performed, 
the Court may direct specific Perion 
ance of the former part.” 


$. We may now consider the deed 
dated February 25, 1946 the important 
and relevant terms of which we have 
either summarised or extracted earlier, 
We have also pointedly mentioned some 
peculiar features of the deed, From ‘the 
terms of the deed we gather that the 
right of the lessor, basically is to get 
the full sale price of Rs, 1,29;111-8-0 
either from the lessee or by selling the 
property by public auction if the lessee 
does not himself want to buy, the lessee 
however, making up any deficit, The 
lessor is under an obligation to sell the 
land to the lessee if the latter so desires 
within a period of seven years and pays 
the purchase price and, if he does not 
so desire, to sell the land by. public auc- 
tion and to recoup the balance of the 
stipulated price, The lessor is under an! 
obligation to pay the excess price, if 
-any, realised by the sale by public auc- 
tion to the lessee. To sell, the property 
by .public auction is thus both a mght 
and an obligation, The obligation of the 
lessee is to pay one-fourth of the stipu-i` 
lated price in advance and to pay the 
balance if he desires to purchase the 
property or to pay the deficit, if any, 





perty consequent on his failure to pur- 
chase, His right is to obtain a sale deed 
by paying the balance price or to get 
any excess amount realised at the pub- 
lic auction. Whatever happens, he is not 
entitled to get a refund of the advance 
of one-fourth of the purchase price paid 
by him, and whatever happens, the les- 
sor is bound to sell the property either 
to the lessee or by public auction, 


10. We do not have any doubt, on a 
consideration of the terms of the deed and! 
the relevant statutory provisions earlier 
referred, that the obligation of the les- 
sor to sell the land by public auction 
and pay the excess price to the lessee 
is an obligation annexed to the owner-: 
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ship of the property, not amounting to 
an interest in the property, that it is an 
obligation in the nature of a trust, and, 
therefore, an obligation which may be 
specifically enforced, 


11. It was contended that the phain- 
tiff could be compensated in terms “of 
money and therefore, the contract should 
not be specifically enforced. It is obvi- 
ous from the very nature and the terms 
of the' contract and the facts and cir- 
cumstances of the case that compensa- 
tion or „damages is not determinable, In 
fact thé’ defendant, apart from not vais- 
ing an appropriate plea, did not offer 
any evidence.to prove what woulc be 
_ suitable compensation, 


12. It was argued that the defendant 
had throughout committed default first 
by not paying the balance of the pur- 
chase price and taking the sale deed in 
his favour and next by resisting delivery 
of possession to the plaintiff. It.was sub- 


mitted that the defendant was thus - 


never ready and willing to perform his 
obligation under the contract. We find 
no force in these submissions, As already 
observed by us the defendant had the 
Option to purchase the property if he 
so desired but he was under. no ob-iga- 
tion to do so. The cortract itself pro- 
vided for the eventuality of the defen- 
dant ultimately not desiring to purcaase 
the property himself. it cannot, there- 
fore, be said that the defendant commit- 
ted any default in not paying the 
balance of the purchase price and taxing 
a deed of sale in his own favour, Re- 
garding resistance to delivery of posses- 
sion, it is true that he claimed the 
benefits given to a tenant under the 
Bombay Tenancy & Agricultural Lands 
Act and resisted giving possession to the 
plaintiff. If under a bona fide mistzken 
belief that the statute had stepped in to 
give him higher rights than under the 
contract the defendant refused to deli- 
ver possession to the plaintiff unta it 
was found by he Court that he hac no 
such higher rights, the defendant cannot 
later be denied even the rights umder 
the contract on the ground that he had 
claimed higher statutory rights, We do 


not subscribe to the proposition that a 


person claiming the benefits of a bane- 
ficent social legislation should be de- 
nied his contractual rights if he is found 
not to be entitled to the legisletive 
benefits, 


13. It was said that the contract be- 
came void so soon as the Bombay Te- 


. 
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-the changed statutory situation. | 


| 
| 
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nancy and Agricultural Lands Act, be- 
came applicable to the suit lands and 
that it could not be revived after the 
act ceased to apply to the suit lands, We 
do not see any force ‘in this submission 
either. The defendant became entitled to 
demand that the property should be 
sold by public auction only when the 
plaintiff obtained possession and | since 
on the date when the plaintiff obtained 
possession of the property the Act was 
not applicable to the lands in question, 
we see no impediment in the defendant 
seeking to enforce the contract, Similar- 
ly the Gujarat Vacant Lands in [Urban 
Areas (Prohibition of Alienations) Act, 
172, was in force for a limited period 
of one year only. While it prohibited 
alienation of land during that period it 
did not render the contract which was 
earlier in point of time void so jas to 
render it incapable of being performed 
after the Act itself expired. 


14. Shri Vakil finally submitted that 
the contract had become impossible of 
performance as a result of the lenact- 
ment of the Urban Land (Ceiling & 
Regulation) Act, 1976. It is true that 
Section 5 (3) of the Act prohibits every 
person holding vacant land in excess of 
the ceiling limit before the commence- 
ment of the Act from transferring such 
land or part thereof by way of sale, 
mortgage, gift, lease or otherwise until 
he has furnished a statement as pre- 
scribed by the Act and a notification has 
been published after the prescribed pro- 
cedure has been gone through. The Act] 
came into force subsequent to the pas- 
sing of the decree by the High Court. 
The question for our consideration. is 
what is the effect of the Urban j| Land 
(Ceiling & Regulation) Act, 1976 on the 
decree passed by the High Court, | While 
it is true that events and changes in 
the law-occurring during the pendency 
of an appeal are required to be} taken 
into consideration in order to do: com- 
plete justice between parties and so that 
a futile decree may not be passed, Tt is 
also right and necessary that the decree 
should be so moulded as to accord we 

e 
right obtained by a party under a decree 
cannot be allowed to be defeated by de-| 
lay in the disposal of the appeal against) 
the decree, if it is possible to save thel 
decree by moulding it to conform to the 
statutes subsequently coming into force.) 
These propositions emerge from the de-} 
Tesa- 








cisions of the Court in Pasupuleti V 
teswarlu v. The Motor & er ar 
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ers AIR 1975 SC 1409 and Rameshwar v. 
Jot Ram (1976) 1 SCR 847: (AIR 1976 
SC 49), The question, therefore, is how 
the decree passed by the High Court can 
be saved and given effect, Section 21 of 
the Urban Land (Ceiling & Regulation) 
Act, 1976, provides that where a person 
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holds any vacant land in excess of the. 


ceiling limit and such person declares 
within the prescribed time and in the 
prescribed manner before the Competent 
authority that the land is to be utilised 
for the construction of dwelling units, 
' for the accommodation of the weaker. 
section of the society in accordance with 
any scheme approved by the specified 
authority,-then the competent authority 
may after due enquiry declare such land 
not to be excess land and permit such 
person to continue to hold the land for 
the said purpose subject to the pre- 
scribed terms and conditions, The Gov- 
ernment of Gujarat by various orders 
has prescribed the terms and conditions 
subject to which exemption will 
granted under Sec. 21, The last circular 
dated October 25, 1979, of the Govern- 
ment also specifies that the value of the 
land for the purpose of Section 21 and 
the scheme should not exceed Rs. 50/~ 
per square meter. The last date for 
submitting a scheme under.the rules 
made by the Government of Gujarat was 
January 31, 1980, Realising that all 
would be lost and none would be the 
gainer if no scheme was submitted before 
January 31, 1980, the respondent filed 
Civil Miscellaneous Petition No. 183 of 
1980 for the appointment of a Receiver 
of the suit land “with power to apply 
for - seeking exemption from the 
operation of the said Act under 
Section 20 and/or 21 of the Act 
by taking help of an organiser and/or 
builder to build residential premises for 
weaker sections of the Society, and/or 
by joining with the Co-operative Society 
in applying ‘for a exemption under the 
said Act, and in the process after gett- 
ing necessary permission, allow build- 
ings to be built, and then permission to 
sell the tenements, so built either col- 
lectively and/or individually and/or to 
a Co-operative Society and in the process 
realize price of suit land at a price not 
‘lesser than Rs, 50/- per meter and to inm- 
vest the same when realized at prevail- 
ing Bank rate, in Fixed Deposit, in a 
. Nationalised Bank”. By our order dated 
January 18, 1980, we appointed Shri 
R. L. Dave, Additional Registrar of the 


Gujarat High Court as Receiver and 


bas 
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charged him with the duty of submitting 
a building scheme and other necessary 
documents to the competent authority 
under Section 21 of the Urban Land 
(Ceiling and Regulation) Act, before 
January 31, 1980. He was directed to 
de so in consultation with the parties or 
their counsel. The ‘order was made 
without prejudice to the application said 
to have been made. by the appellant 
under Section 20.cf the Act. -As direct- 
ed by us the Receiver submitted a 
scheme to the competent - authority. He 
also entered into an agreementæ. with a 
builder as the scheme would`not be 
otherwise received by the competent 
authority. Various objections have been 
filed before us by the defendant and - 
some other parties. We do not desire 
to adjudicate upon the objections raised 
by the plaintiff (defendant) and other 
parties. We, however, affirm the action 
taken by the Receiver in submitting a 
scheme to the competent authority. All 
further directions in this matter may be 
obtained from the Trial. Court to whom 
all the relevant records will be forward- 


ed. We think that the decree of the 
High Court should be modified in thej’ 
following manner in order to bring it 


in confirmity with the provisions of the} ` 
Urban Land (Ceiing and Regulation) 
Act, 1976. In the: place of the direction 
to the lessor to sell the land by public 
auction or by private treaty and to re- 
imburse himself from the sale price 
the sum of Rs, 96.833-10-0 with interest, 
at 9 per cent from January 23, 1953 and 
the balance to be equally divided be- 
tween the lessor and the lessee, a direc- 
tion will issue for the appointment of 
‘a Receiver to take all necessary steps 
to seek exemption from the operation 
of Act, under Section 20 and/or Sec- 
tion 21 of the Act by taking the help of 
an organiser and/or builder to build re- 
sidential premises for weaker sections 
„of the Society, ard/or by joining with 
the Co-operative Society in applying for 
an exemption under the said Act and 
in the process after getting necessary 
permission, allow buildings to be built, 
and then permission to sell the tenements, 
so built either collectively and/or indi- 
vidually and/or to a Co-operative Society 
and in the process relize price of suit 
land as a price nct lesser than Rs, 50/- 
per meter and to invest the.same when 
realized at prevailing Bank rate, in 
Fixed Deposit, in a Nationalised Bank. 
The receiver appointed by us in C.M.P. 
No. 182 of 1980 will continue to act as © 
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Receiver under the decree. - Out of -he 
sum realised after deducting the expeas- 
es involved, a sum of Rs, 96,833-10-0 io- 
gether with interest at 9 per cent oer 
annum from January 23, 1953, upto ~he 
date of payment, will be paid in he 
first instance to the defendant and he 
balance will be divided equally between 
the plaintiff and the defendant. If -he 
amount realised by the Receiver after 
deducting the expenses fall short of sam 
of Rs. 96,833-10-0 with interest at 9 per- 
cent per annum from. January 23, 1953, 
the plaintiff shall make good the amount 
to the defendant, The appeal is dismiss- 
ed but the decree is modified as indicat- 
ed above: 

15. Special Leve Petition No, 4023 of 
1980 filed by the defendant is allowed, 
leave .granted and the appeal disposed 
of in the same terms as Civil Apreal 
No, 1147 of 1978. Delay is condored. 


There will be no order regarding costs 
in both the appeals. - i 
, Ordars accordingly. 
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R. S. SARKARIA AND L. A. DESAI, JJ. 


Criminal Appeal No. 510 of 1979, D/- 
30-1-1980. 


Mohd. Ramzani, Appellant v. State of 
Delhi, Respondent. ` 

Evidence Act (1872), S. 105 — Pleg of 
private defence — Burden of proof r2st- 
ing on accused to establish plea — Na- 
ture of. (Penal Code (1860), Ss. 299-300). 
Judgment of Delhi High Court, De - 2-12- 
1978, Reversed. 


The onus which rests on an accused 
person under Section 105, Evidence Act, 
to establish his plea of private defence 
is not as onerous as the unshifting kur- 
den which lies on ‘the prosecution to 
establish every ingredient of the offence 
with which the accused is charged be- 
yond reasonable doubt. A person feced 
with imminent peril of life and limb of 
himself or another is not expected to 
weigh in “golden scales” the prezise 
force needed to repeal the danger. Even 

- if he at the heat of the moment carries 


- his defence a little further than what 


. would be necessary when calculated with 
precision and exactitude by a calm and 
unruffled mind, the law makes due. al- 
lowance for it. - (Para 19) 
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Held that the defence, in the instant 
case had succeeded in establishing with 
a balance of probability, that the deceas- 
ed and his companion armed with a saria 
and: knife respectively, first assaulted 


accused’s father and thereupon the ac- 


cused’ assaulted the deceased to save his 


father and himself from further injuries. 
When the prosecution story that accus- 
ed’s father was holding the deceased at 
the time of the fatal assault was found 
to be false and no satisfactory explana- 


-tion was coming forth from the prosecu- 


tion about the injuries of accused’s father 
and the accused the only prudent course 
in the ultimate analysis for the court 
was to hold that the prosecution had fail- 
ed to discharge its burden of bringing 
home the guilt to the accused beyond 
reasonable doubt, and to acquit the ac- 
cused. Judgment of Delhi High Court, 
D/- 2-12-1978, Reversed. (Para 19) 


SARKARIA, J.— This appeal is di- 
rected against a judgment, dated Decem- 
ber 2, 1978, of the High Court of Delhi, 
maintaining the conviction of Mohd. 
Ramzani, appellant under Section 302, 
Penal Code, with a‘sentence of life im- 
prisonment. 


2. Appellant’s father, Mohd. Shafi, is 
the eldest of four brothers, others being 
Chhottey Khan, deceased, Mohd. Din 
and 
Mchd. Din were residing in the ground 
floor of house No. 2934 in Gali No. 5, 
Sarai Khalil, Sadar Bazar, Delhi, while 
the appellant, his father Mohd. Shafi, his 
mother and brothers and sisters were re~ 
siding in the first floor of.the same house 
No. 2934. Opposite. house No. 2934, is 
House No. 2931 in which Chhottey Khan 
deceased along with his wife’s brother, 
Faxira, and Abdul Rashid used to reside. 
Abdul Rashid was unmarried. 


3. On April 8, 1974, . Chhottey Khan 
deceased and Abdul Rashid gave a. beat- 
ing and caused injuries to Fatima, 
mother of the appellant and his sisters, 
Amina and Ashia. At that time, no men- 
folk were present at home. 


4. The occurrence in question took. 
place on April 16, 1974 in the forenoon 
at about 11.00 a.m. It was preceded by a 
sharp quarrel between Abdul Rashid and 
Mohd. Din in the bazar. Chhottey Khan 
deceased accompanied by Abdul Rashid 
and his wife went to Mohd. Din’s house 
and assaulted Sarmadi, wife of Mohd. 
Din .and further caused a knife injury on 
her six-month old child. Thereafter, at a 
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short distance from the house, Chhottey 
‘Khan deceased armed with an iron bar 
and Abdul Rashid, carrying a knife scuf- 
fled with the appellant’s father Mohd. 
Shafi, and caused him injuries. The ap- 
pellant came to his father’s rescue and 
a scuffle ensued between Chhottey Khan 
deceased and the appellant, in the course 
_ of which both received injuries. After 
stabbing the deceased with a knife the 
appellant bolted away. Chhottey Khan 
was removed from the spot to Irwin Hos- 
pital. Mohd. Rashid went to the Sadar 
Police _Station and lodged the F.LR. 
about this occurrence at 2.40 p.m. An- 
other information is stated to have been 
recorded at 3.45 p.m. 

5. In the hospital, Dr. Amita ` Sethi 
examined Chhottey Khan and.found six 
~ wounds on his person. Injury No. 1 was 
a stab wound on the upper part of the 
posterior triangle on the left side of the 
neck. Injury No. 2 was a Y-shaped wound 
on the left pectoral region, Injury No. 
3 was located on the left elbow on the 
posterior surface. Injury No. 4 was situat- 
- ed in the supra pubic region, while in- 
jury No. 5 was a wound on ‘the right 
fore-arm, 


6. The learned trial Judge found that 
Mohd. Shafi, father of the appellant, was 
first. man-handled and assaulted by 
Chhottey Khan and Abdul Rashid when 
he was proceeding to the Police Station 
to lodge a report. He, however, held that 
since the stab wound to Mohd. Shafi was 
caused on the thigh, there was no inten- 
tion on the part of Chhottey Khan and 
Abdul Rashid to’ cause any further in- 
jury to Mohd. Shafi when the appellant 
intervened and assaulted the deceased. 
On this premise, he held that the appel- 
lant had not caused the injuries to the 
deceased in the exercise of his right of 
private defence. 


7. The High Court held that the in- 
juries inflicted by Ramzani, appellant to 
Chhottey. Khan make it a case of retalia- 
tion or retribution and not one of the 
exercise of his right of private defence. 
- Nevertheless, the High Court conceded: 
“It appears to us that Mohd. Shafi was 
first attacked and injured. Ramzani na- 
turally lost his temper and went for the 
“persons attacking his father. If he had 
inflicted one injury perhaps it could be 
claimed that it was either in the heat of 
the moment or in the exercise of the 
right of private defence”. According to 
the High Court, since the appellant had 
caused more than one stab wound to 
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-courts below. had appreciated 
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the deceased his case "was not within 
the realm of exercising the right of pri- 
vate defence.” 


8&. Before us, the argument of tha 


learned counsel for the appellant is two- __ 


fold. Firstly, it is urged that the circum- 
stances brought on the record are suffi- 
cient to show with a balance of proba- 
bility, that the appellant caused the in- 
juries to the deceased in the exercise of 
his right of private defence of his father 
and of himself and, as such, his case 
was covered by Section 96, Penal Code. 
Secondly, it is submitted that in any case, 
the circumstances and material brought 
on the record in  cross-examination of 
the prosecution witnesses, or otherwise, 
establish such a preponderance of possi- 
bility, verging on probability, in favour 
of-the plea of private defence, that by 
its inexorable impact it creates a strong 
doubt with regard to'the truth of the 
prosecution story, viz., that the appel- 
lant stabbed the deceased after Mohd. 
Shafi had been released and got aside to 
nurse his injury. 


9. We sent for the original record and 
examined it to escertain whether the 
the evi- 
dence in the context of the plea of pri- 
vate defence taken by. the appellant, 
correctly. 


10. The trial court had found - that 
Abdul Rashid who had lodged’ the First 
Information Report and claimed to be an 
eye-witness of the occurrence, was not 
a reliable witness. Besides being the 
brother of the deceased, he had the au- 
dacity to tell patent lies on material 
points. In this case, it may be noted that 
both sides had rezeived injuries. Mohd. 
Shafi, the acquitted co-accused, the father 
of Mohd. Ramzani appellant, had receiv- 
ed four injuries, including a stab wound. 
This stab wound, according to the de- 
fence, as it appears from the material on 
record, was inflicted by Abdul Rashid. 
Initially, in F.I.R. Abdul Rashid gave a 
very funny account of this injury on 
Mohd. Shafi. He stated that this injury 
was inflicted by kis son, Mohd. Ramzani 
(appellant) when che blow attempted -by 
the latter on Chhottey Khan accidental- 
ly landed on Mohd. Shafi. At the trial, he 
did not give any axplanation whatever, 
as to how Mohd. Shafi received the in- / 
Juries, although in cross-examination he 
admitted that in the course of the occur- 
rence Mohd. Shafi was also injured. In. 
cross-examination, he denied the defence 
suggestion, that Mohd. Shafi was assault- 
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ed by the witness with a knife and by 
Chhottey Khan deceased with an iron 
bar (Saria). He also denied the suggestion 
that the blood-stained knife (Ex. P-3) 
found from the torn shirt piece at the 
spot, was the one that he had used at 
the time of occurrence. In examination- 
in-chief, improving upon his version in 
the F.LR., he said that Mohd. Shafi fad 
clenched the deceased in his arms from 
the back side, while his scn, Mohd. Ram- 
zani, appellant, repeatedly stabbed him 
‘(Chhottey Khan). This stery was contza- 
dicted in material particulars by ~he 
other two eye-witnesses, namely, Nanhe 
Khan (P.W. 5) and Mohd. Ikram (P. W. 
6). Nanhe Khan (P.W. 5), stated he 
- was sitting at his shop situated in “he 
vicinity of the scene of occurrence, when 
he saw three persons, namely, 
Khan, Abdul Rashid and Mohd. Shafi 
quarrelling and beating each other at 
some distance from his shop. The writ- 
ness then heard and saw Ramzani aprel- 
lant shouting that he would teach a Jes- 
son to the deceased for defaming his sis- 
ter, and saying so, he stabbed Chhottey 
Khan with a Chhuri. In cross-examina- 
tion, the witness initially stated that he 
did not care to note whether Mohd. Shafi 
had also received any injury, but on 
further cross-examination, he did not 
categorically deny the defence suggestion 
that it was Abdul Rashid who-first opan- 
_ ed the assault on Mohd. Shafi with knife. 
He tried to evade this question by: sy- 
ing that he could not see Mohd. Shafi 
bleeding from any injury . because “his 
` stabbing took place 10 or 12 feet away 
from his shop and he was then basy 
weighing and selling arzicles to some 
children who were standing at his skop, 
Cross-examined further, the witness con- 
ceded that after the first quarrel, Mchd, 
Shafi attempted to go to the Police Sta- 
tion but Chhottey Khan zaught hold of 
him and prevented him. Mohd. Skafi, 
however, got himself released and- tried 
to run towards the Police Station. It was 
at this juncture that Mohd. Ramzani 
. came and stabbed Chhott2y Khan. Abdul 
Rashid also intervened and caught hold 
of Ramzani’s hand. The witness deried 
having seen any injury being canad to 
Mohd, Ramzani. 


11. Although Nanhe Khan demolisaed 
Abdul Rashid’s story thet . Mohd. Shafi 
had gripped the deceased from behind 
while the appellant stebbed him, yet 
from the general tenor af his statement, 
it appears that he was not desirous of 
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telling the whole truth. He tried to fa- 
vour Abdul Rashid and keep him out of 
the picture. However; after a good deal 
of equivocation and prevarication, -to- 
wards the end of the cross-examination, 
the witness conceded: “It is correct’ that 
Chhottey Khan and Abdul Rashid at- 
tacked Mohd, Shafi when Ramzani came 
there to help his father”. 


12. Mohd. Ikram (P.W. 6) also falsi- 
fied Abdul Rashid’s story that Mohd. 
Shafi was holding the deceased from be- 
hind while Mohd. Ramzani was inflicting 
the knife blows on the deceased. P. W. 6 
candidly stated that Mohd. Shafi did not 
do any such thing but he was simply 
present there and was already injured. 
Thus, he admitted that Ramzani stabbed 
Chhottey Khan only after Mohd. Shafi 
had been injured. In cross-examination, 
the witness further disclosed that he had 
seen Abdul Rashid stabbing Mohd. Shafi 
on the leg with the knife (Ex. P-3). He 
did not categorically deny the defence 
suggestion that after Mohd. Shafi had 
been injured, Ramzani rushed to save his 
father, but Chhottey Khan and Abdul 
Rashid intercepted him, but simply stat- 
ed that he did not see. On further, cross- 
exemination, the witness admitted: 
“Chhottey Khan was armed with a Saria. 
At first, injury was. caused to Mohd. 
Shafi, Thereafter, Ramzani felt enraged 
and quarrel ensued between Ramzani 
and Chhottey Khan......... $ 


13. In his examination under Sec- 
tion 313, Cr. P. C., Mohd. Shafi, inter 
alia, stated: 


“The correct facts are that on April 
16, 1974 at about 11.00 a.m., I was pre- 
sent in my house along with my son 
Ramzani when Abdul Rashid and Chhot- 
tey Khan came there. They first injured 
Sarmadi and her child and thereafter 
started beating me, I started going to 
Police Station whereupon Abdul Rashid 
and Chhottey Khan caught hold of me 
and also tore my shirt, While I was going 
(starting. for the Police Station) Abdul 
Rashid gave a stab wound on my thigh; 
that Chhottey Khan was holding a Saria 
in his hand and they wanted to further 
attack me when my son Ramzani came 
to my rescue. They also beat Ramzani 
and both Chhottey Khan and Ramzani 
grappled with ‘each: other.” 

- 14. Similarly, the © appellant, 
his examination at the trial stated: 


. "I was present at my house along with 
my father Mohd, Shafi, Chhottey Khan 


during 
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‘and Abdul Rashid came there. 
Rashid stabbed Sarmadi with the knife. 
He also cut off the nose of a child aged 
_ about 1 year of Sarmadi. .Chhottey. Khan 
was armed with a Saria and Abdul Ra- 
shid was armed with a knife and, they 
started beating my father. Thereupon 
my father Mohd. Shafi, started going to 
the Police. Station, and thereupon Chhot- 
tey Khan along with Abdul Rashid 


caught hold of my father Mohd. Shafi: 


(In the process) the shirt of my father 


was torn. Abdul Rashid then stabbed my. 


father Mohd. Shafi, and Chhottey Khan 
at that time was armed with a Saria and 
they tried to hit my father with the 
Saria. Then I came in between to save 
©- my father. I and Chhottey Khan grap- 
pled with each other and I was also in- 
jured,” 


15. It may e notiçed that Mohd. Shafi 
was examined on April 16, 1974 by Dr. 
Y. N. Goel at the written request of Shri 
Ishwar Singh. Sub-Inspector of Police 
who had investigated the case. Ex. PW. 
15/A shows that in the “statement of in- 
juries” prepared by the Investigating 
Officer, he had noted three bleeding in- 
juries on the left eye, head and left but- 
_ tock of Mohd: Shafi, apart from a swel- 
“ting on the right side of the mouth. Dr. 

Goel, vide Ex. PW.15/A found four in- 

juries on Mohd. Shafi: 

(1) Abrasion 1/4” x 1/10” left side of 
scalp perietal region. Reddish in colour. 
(2) Lacerated wound 1/4” X 1/10”X1/10” 

left upper bital (occipital) region. . 

(3) Incised wound 1” X1/10”X1/10" thin 
upper back with clean-cut margins and 
elliptical in shape. 

(4) Complains of loosening of upper 

left inciser (sic). (slight loosening seen. 
Referred to Dental Surgeon for expert 
opinion). 
According to the Doctor, all the injuries 
except No. (4), were simple and all the 
injuries (except No, (3) which was caus- 
ed with a sharp-edged weapon), were 
caused with a blunt object: The duration 
of all the injuries at the time of medical 
examination was 12 to 13 hours. 


. 16. From this medico-legal. report, ìt 
is clear that at least three of the injuries 
‘on Mohd. Shafi, could possibly be caused 


-with the iron bar carried by the deceas- - 


ed. Unfortunately, Dr. Y. K. Goel does 
. not seem'to have been examined as a 


witness ‘at the trial. It was the duty of. 


the prosecution to produce Dr. Goel’ as a 
witness, particularly when he had exam- 
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ined Mohd. Shafi, at the instance of the 
Investigating Officer, The prosecution 
could not be allowed to take advantage 
of their own default and object that the - 


medico-legal report, which had been ex- 


hibited in evidence as Ex. PW.15/A, was 
not formally proved. The inference that 
can reasonably be drawn from this me- | 
dico-legal report (Ex. PW.15/A) is that’ 
at least three of the injuries on Mohd. 
Shafi. could possibly be caused with the 
iron bar carried by the deceased. In this | 
connection it may further be noted that 
according to the report of the serologist, 
human blood of Group ‘O’ was found on 
the shirt (Ex. P-7), Baniyan (Ex. P-8) and - 
Tehmad (Ex. P-9). Mohd. Shafi admitted 
that these clothes belonged to him, but 
added that this blood on them had been 
“planted” by the Investigating Officer. 
The blood of the deceased which was 
collected from the spot, according to the 
Chemical Examiner, was also of Group 
T, 

17. The courts below have rejected - 
the prosecution story propounded by its 
star witness Abdul Rashid inasmuch as 
he stated that Mohd. Shafi was holding 
the deceased from behind when Mohd. 
Ramzani. stabbed Chhottey Khan. As a 
necessary corollary from that finding it 
follows that the blood of Group ‘O’ found 
on the clothes of Mohd. Shafi was a fab- 
rication. But in spite of this implication 
which had necessarily cast a doubt in 
regard to the core of the’ prosecution 
case, the courts below did not extend its. 
benefit to the appellant. 

18. Dr. S. Choudhry -had examined 
Mohd. Ramzani appellant under the 
order of the Magistrate on April 19, 1974 
at 5 p.m, and prepared the medico-legal 
report (Ex. PW.15/DY) wherein he has 
noted these injuries: 

{1) Infected abrasion wound over the 
right index finger palmer aspect distal 
part about 1/2”. > 

(2). Infected abrasion. wound about 1/2” 
over the right middle finger palmer as- 
pect distal part. 


(3) Infected abrasion wound over mid- 


-dle of the right ring finger palmer as- 


pect. 

In the opinion of the Doctor, the danas 
tion of these injuries was ‘three to four 
days and they had been caused with 
blunt hard, pointed object. Dr. Choudhry 
was not examined as a witness in: the 
case,’ However, the medico-legal - report 


-was let in evidence without any objec- 


tion. The prosecution cannot profit by 


y 


~ sault on the deceased. To support that 


1980. 


_ their failure to examine th2.Doctors. This 
medico-legal report- (Ex. PW.15/DY) was 
proved by Om Pal Singh 'P. W...15), F- 
cord-keeper of Police. Hospital, who was 
acquainted with the. handwriting -and 


signature of Dr. Goel and identified Dr. 
Goel’s signature on Ex. PW.15/DY. Tne 


medico-legal report shows that thé possi-_ 


bility of Ramzani appellant having e- 
ceived these injuries on his hands: 
an iron bar, cannot be.ruled out. . - 


19; It is trite that the onus. which. 


‘rests on an accused person , under „ Sec- 
|tion 105, Evidence Act, ta establish Ais 


‘\plea of private defence is not as onercus. 


as the unshifting burden which lies >n 
the prosecution to establish every ingre- 
dient of. the offence with which the <c- 
[cused is charged beyor.d reasonable 
\doubt. It is further well established tkat 
a person faced with imminent peril of 
life and limb of himself cr another, 
not expected to weigh in “golden scales” 
the precsie force needed to repel the 
danger. Even if he at the heat of the mo- 
ment carries his defence a little furtker 
then what would be necessary when cal- 
‘culated with precision and exactitude by 
a calm and unruffled mind, the “law 
makes due allowance for it.. Viewed in 
the light of these principles, the defen-e,. 
in the’ instant case hac succeeded in 
establishing with a balance of probabi- 
lity,’ that the deceased and Abdul Fa- 
shid armed with: a Saria and knife ` res- 
pectively, first assaulted Mohd. Shafi and 
thereupon the. appellant -assaulted the 
deceased to save his father and hims2lf 
‘from further injuries. Even if it be as- 
sumed for the sake of argument that the 
material on record fell short of dischaxg- 
ing the nature of onus on the appellent 
under Section 105, Evidence Act, on zc- 
count. of the non-production of the Doctor 
who examined Mohd. Shafi and the =p- 





pellant, and prepared: the medico-legal: 


reports Ex. PW.15/A and Ex. PW.15/DY, 
then also the benefit of that deficiency 
and the doubt arising therefrom, covld 
not be given to the prosecution: The 
prosecution case as propcunded by ts 
star witness Abdul Rashid was that bath 


the -father (Mohd. Shafi) and the son (ap-’ 


pellant) actually participated inthe as- 


` ‘story, the prosecution wen: to the lengh 


of ‘planting’ the deceased’s blood on tae 
clothes of Mohd. Shafi. Waen this suv- 
stratum ‘of the story viz. Mohd, Shafi- 
holding the deceased at the time of the 

1980 S,C./85 IX Gi... 


_ , Purar . V. 


is . 


site party but decided’ against 
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fatal, assault, was found .to be false and 


no satisfactory. explanation was coming 
forth. from the prosecution about the in- 
juries of Mohd. Shafi and the appellant, 
the. only. prudent course in the ultimate 
analysis, for the Court was to hold that 


. the prosecution: had failed to discharge 


its: burden of bringing: home. the guilt ‘to 


e- - the-appéllant beyond reasonable doubt. 


90, For -reasons aforesaid; we had. per ` 


` our order. dated 13-9-79 allowed this ap- 


_peal and acquitted the appellant. 
a e Appeal allowed, 
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S. MURTAZA FAZAL ALI AND P. S. 
© KAILASAM, JJ. . 
Civil Appeals Nos. 1516 of 1970 and 
19 of 1974, D/- 17-4-1980. 


Puran and another, Appellants v. Ni- 
ranjan Singh and others, Respondents. 


And 


Malkhan Singh and ` another, Appel- 
lants v. Board of Revenue ` and: others, 
Respondents. l 


- Constitution- of India, Art. 133 (1) (c) 
-Certificate of fitness for appeal to Sup- 
reme Court — Consolidation proceedings 
— Question of limitation raised by oppo- 
him by 
‘Revenue Court — View of Revenue Court 
endorsed by single Judge of High Court 
by giving cogent reasons — High Court 
held should not have given certificate of 
fitness — Appeal dismissed. (Paras 2, 3) 


-FAZAL ALI, J.:—-We have heard coun- 
sel for the parties and have gone through 
the. judgment not only of the single 
Judge of the High Court but also of al- 


-Most seven courts namely the Revenue 


Courts as well as the Consolidation 
Courts who have held that the respon- 
dent was the bhoomidar. 


2. Mr. Yogeshwar Prasad raised a 
question of. limitation ` which had also 
been decided against him by the Revenue 
Court and fully endorsed by the single 
Judge who has given cogent reasons. The 
single Judge has observed as follows:— 
, “and-in all three of the impugned 


- Judgments the revenue courts have clear- 
_ EX/FX/€677/80/GDR, 


mats. 


E 
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ly held that Niranjansingh remained in 
possession throughout until the land was 
attached, and Malkhan Singh and Pooran 
Singh did not get possession until the 
Section 145 case was decided in their 
favour on 6-3-1953,” 


3. This was not a case in which the 
High Court ought to have given the certi= 
ficate of fitness for appeal in this Court, 
There is no merit in these appeals which 
are accordingly dismissed with no order 
as to costs, 


Appeals dismissed, 





AIR 1980 SUPREME COURT 1346 
V. R. KRISHNA IVER & A. P. SEN, JJ. 


Civil Appeals Nos, 1624 and 1624A of | 


1979, D/~ 8-5-1980. 


Union of India, Appellants v, M/s, 
Jolly Steel Industries (P) Ltd, and others, 
Respondents, 


Contract Act (1872), Section 73 — 
Breach of contract — Damages ~- Non- 
delivery of half the quantity of scrap 
covered by contract — Damages to be fix- 
ed on the basis of price ruling as at the 
date on which delivery ought to have 
been made, according to contract, 

- (Para 4) 


KRISHNA IYER, J.:— We are pro- 
nouncing a short judgment disposing of 
both the appeals, They stem from an 
award in a dispute between a contractor 
and the Railway Department -of the 
Union of India. Steel scrap was to have 
been supplied as per the contract to the 
respondent, But disputes having arisen 
between the parties a reference was made 
to arbitration, An award followed, Buf 
it became the subject matter of a chal-= 
lenge. These two appeals have spiralled 
up to this court. We are not narrating 
the facts in further detail which would 
have been necessary had. we the need 
to investigate the issues and pronounces 
thereon. But we have narrowed down 
the scope of the controversy and although 
the award upholds the respondent's 
right to receive the entire quantity of 
scrap we have persuaded the counsel on 
both sides and their parties through 
them to adopt a middle course. Wa 
must state that the advocates have been 
very helpful in bringing to an end a 


FX/FX/C757/80/LGC . 


Union of India v, Jolly Steel Industries 
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litigation which otherwise could have 
had a protracted course. A minimal dis- 
pute, which survived has been left to us 
for decision and we decide that also in 
this short judgment, 


2. We direct that half the quantity of 
scrap covered by the contract for supply 
shall be supplied at the place appointed . 
in the contract- within three months 
from to-day by the railway Department. 
Counsel for the Union of India raised 
only a minor objection that some quan- 
tities of steel scrap were lying in different 
places and the respondent must be asked 
to bear the cost of transportation. We 
think it unjust to make the respondent 
liable for such expense and direct the 
Railway Department to make available 
half the total quantity stipulated under 
the contract at the places fixed in the 
contract at the expense of the Union of 
India, . 


3. The only surviving issue turns on 
payment of interest claimed by the re- 
spondent, We are not satisfied that the 
circumstances of the case or the statu< 
tory provisions in this behalf justify 
award of interest to the respondent, We 
negative that claim, 


4. The other question is regarding the 
price which must be the basis for fixing 
the damages for non-delivery of half thej 
quantity of scrap covered by the con- 
tract, We fix the damages on the basis}. 
of the price ruling as at. the date on which 
delivery ought to have been made, ac- 
cording to the contract, This price willl . 
have to be fixed by the executing court 
after giving an opportunity for the par- 
ties to lead evidence, The time for d 
livery of the half quantity as directed 
above is three months, 


5. We dispose of the appeals as above, 
Pursuant to an earlier order of this 
Court at the time of the granting of 
leave, we direct that the appellant will 
pay costs of the respondents, 


Order accordingly, 
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AIR 1980 SUPREME COURT 1347 
(From: Andhra Pradesh)* 


S. MURTAZA FAZAL ALI AND P.S 
KAILASAM, JJ: 


Civil Appeals Nos. 2036-2039 of 1€79,- 


D/- 10-4-1980. 
Sultan Saluddin Owasi, Appellant v. 


Mohd. Osman Shaweed and others, Re- 
spondents. 
Representation of tbe People Act 


(1951), Ss. 87, 123 (3A) — Election peti- | 


tion alleging corrupt practice — Burien 
of proof on petitioner and on elected 
candidate —. Delivery of speeches pro- 
moting hatred rousing religious seati- 
ments alleged — Denial ty respondent in 
bis counter of having made any sach 
speech at any places mentioned by peti- 
tioner — Application by respondent -to 
. amend counter and to summon witnesses 
to prove defence of alibi — Amendment 
application filed after closure of evidence 
of petitioner and when High Court di- 
rected respondent to file list of witnesses 
— High Court held erred in rejec-ing 
prayer of amendment snd refusing to 
summon witnesses — (C.P.C. (1908), C. 8, 
R. 2). U.R.S. Nos, 4039 and 4040 in E P. 
Nos. 18 and 20 of 1978 and Applns. Wos. 
75 and 76 of 1979 in E. P. Nos. 18 anc 20 
of 1978, D/- 27-4-1979 and 25-6-1979 zes- 
pectively (Andh Pra), Reversed. 

Under the provisions of the Represen- 
tation of. the People Act, the onus lies en- 
tirely on the petitioner to prove the cor- 
rupt practices alleged against the el2ct- 
ed candidate. The necessary facts and 


particulars and the statements of facts 


ete. are to be pleaded by the eleccion 
petitioner with exactitude and precision. 
So far as the elected candidate is con- 
cerned, he is merely to rebut the allega- 
tions made by the petitioner in accerd- 
ance with the provisions of the Civil Pro- 
cedure Code, as far as practicable. 

; (Para 3) 


In the instant case the respondent had © 


taken an express plea in his counter -hat 
he did not make any speech at the places 
alleged by the election ‘petitioner. He 
‘also stated that tape records or the zas- 
sette alleged to contain his speech were 
fabricated. , 


*U.R.S. Nos. 4039 and 4040 in E. P. Hos, 
18 and 20 of 1978 and Applns. Nos 75 
and 76 of 1979 in E. P. Nos. 18 anc 20 
of 1978, D/- 27-4-1979 and 25-6-2979 
respectively (Andh. Pra.). 
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Held that one of the ways of proving 
this plea could be by showing that the 
respondent was not physically present 
at the places where the speeches were 


- alleged to have been made as he was 


present at that time, at some.other place, 
This was what the respondent sought to 
do through the proposed amendment and 
by summoning the witnesses. (Para 3) 


Having expressly denied : the allega- 


‘tion of having made the speech in his: 
‘counter, the appellant was fully justified 


in raising this defence. It could not be 
said that the witnesses sought to be 
examined by the respondent or the plea 
which he claimed in his counter by 
virtue of ‘the amendment would spring 
surprise on the election petitioner. 
‘ (Paras 3, 4) 
There was no corresponding duty -on 
the respondent to give full particulars or 
detailed statement of. fact which the 
petitioner had to. do in order to' set at 
naught the electoral process which re- 
sulted in the election of the respondent. 
The High Court thus was wrong in dis- 
allowing the prayer made by the respon- 
dent for examining the witnesses and for 
allowing amendment of the counter. 
U.R.S. Nos. 4039 and 4040 in E. P. Nos, 
18 and 20 of 1978 and Applns. Nos. 75 
and 76 of 1979 in E. P. Nos. 18 and 20 of 


1978, D/- 27-4-1979 and‘ 25-6-1979 res- 
pectively (Andh Pra), Reversed. AIR 
1976 SC 1599, Rel. on, (Paras 4, 5) 


Cases Referred: Chronological Paras 
AIR 1976 SC 1599: (1976) 2 Scc 455° 3 

Mr. M. A. Abdul Khader, Sr. Advo- 
cate (M/s. Mukramuddin and G. Nara- 
yana Rao, Advocates with him), for Ap- 
pellant; Dr. Y. S. Chitale, Sr. Advocate 
(M/s. K. Ram Kumar and T. A. Rama- ` 
chandran, Advocates with him), for Re- 
spondents. ; 

FAZAL ALI, J.:— Thesé appeals by. 
special leave have been filed by ‘the ap- 
pellant who was respondent No. 1 (be- 
fore the High Court), the elected candi- 
date from the Charminar Assembly Con~ 
stituency No, 218 in the State of Andhra 
Pradesh. The election petitioner Mohd. 
Osman Shaweed filed election petition 
for setting aside the election of the ap- 
pellant being E. P. No. 18/78 in the High 
Court. Ahmed. Hosain, a candidate who 
was defeated also filed another election 
petition No. 20/78 on the same grounds 
assailing the election of the appellant. 
In the aforesaid election petitions before 
the High Court two applications were 
filed in each of the petitions by the ap- 
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pellant, one for, summoning .witnesses 
Nos. 6, 8, 15 and 16. and the - other..-for 
amendment of the counter. These appli- 
cations were filed after. the- : petitioner 
closed the evidence and the High Court 
directed the appellant to -file the list -of 
witnesses. The High Court, however, re- 
fused to summon these witnesses on: the 
ground that no foundation for the facts 


.on the- basis of which these witnesses - 
were sought to be cited or for the points: 


on which they were to be examined was 
laid in the counter. «Similarly the High 
Court: rejected the application for amend- 
ment of the counter on the same grounds. 
The High Court was of the view that 
in the absence of any specific plea of 
alibi having been taken in the counter, 
the appellant could not be allowed: to 
examine the witnesses or amend. the 
counter. Appeals Nos. 2036-37/79 are 
directed against the order . striking out 
the witnesses Nos. 6, 8, 15, 16 and 17 
and Appeals Nos. 2038-39/79 are directed 
against the order rejecting the applica- 
tion for amendment of the counter. - 


2. We have heard counsel for the 
parties and have gone through the judg- 


ment of the High Court. We have alse- 


perused the application for amending the 
- written statement. It appears that one 
of the main allegations made. against the 
appellant was fhat he had delivered 
speeches at Khilawat, Chowk and Bara- 
galli on 17-2-78 and 21-2-78 respectively 
in which he indulged in promoting 
hatred rousing | 1 
was further alleged in Election Petition 
No. 20/78 that he made another speech at 
Baragalli where also he indulged in 
preaching religious hatred against the 
election petitioner. In his counter the ap- 
pellant stoutly denied the allegation, that 
_he ever made any speech at these places 
at all. The respondent denied having 
made. speech at all at: Khilawat or Chowk 


or Baragalli. By virtue of the amend-. 


ment, the appellant sought. to insert a 
plea that he could not have’ made the 
-speeches as alleged by the election peti- 
tioner because he was at that time out 
of station and was present in.Adoni— 
180 miles from the places where he (is) 
„ Said to have delivered the speeches. In 
. fact. witnesses Nos. 6, 8, 15, 16 and 17 
were summoned to prove the fact that 
this appellant was in Adoni. : 


3. With due respect, we may observe.’ 


that in refusing the- amendment of -: the 
counter or summoning the witnesses. the 


'|High Court seems to have overlooked’ the- 


‘Sultan ‘Saluddin:v. Mohd. ‘Osman Shaweed: 


religious sentiments. It . 


. present at the places where the speeches 


“ALR. . 


fact that under the provisions of the Re-| - 
presentatioon of the People Act,.the onus 
lies entirely .on the -petitioner to prove 


‘the corrupt practices alleged against-.thé|- 


elected candidate. The. necessary facts 
and particulars and the > statements of 


-facts ete. are to be pleaded by the elec- 
.tion petitioner with exactitude and pre-'" 
‘cision. It is now well settled by a large 
-catena of. the authorities of: this 
-that a charge: of corrupt - 


Court 
practice must 
be proved to the hilt, the standard of 
proof of such allegation is the same as a - 
charge of fraud in a criminal case. In the | 
case of D. Venkata Reddy v. R. Sultan, 
(1976) 2 SCC 455: (AIR 1976 SC 1599), 
this- Court observed as follows:— 
“Another priniciple that is equally 
well settled is that the election petitioner 
in order to succeed must ‘plead all mate- 
rial particulars and prove them by clear 
and cogent’ evidence. The allegations of 
corrupt practices being in the nature of 
a quasi-criminal charge the same must 
be proved beyond any shadow of doubt.” 
So far as the elected candidate is 
cerned, he ‘is merely to rebut the allega- 
tions made by the petitioner in accord- 
ance ‘with the provisions of the Civil 
Procedure Code, as far as practicable. In}. 
the instant case the appellant had taken 
an express plea in his counter that he 
















alleged by the election petitioner. 
also stated that tape records or the] | 
cassette alleged to contain his: speech - 
were fabricated. One of the ways o 
proving this plea could be by showing} - 
that the appellant was not physically} - 


are alleged to have been made as he was 
present at that time, at some other place. 
This is what the appellant sought to d 
through the proposed amendment’ an 
by summoning the witnesses. Thus it 
was clearly open to the appellant to have 


‘proved these facts in order to: rebut: the 
‘ allegations made by the petitioner that 


he was present at the places where he 
is said to have made speeches. Under 
S. 116 of the Representation of ‘the Peo- 
ple Act- an election petition has to be `’ 
tried as nearly as possible according ‘to 

the procedure applicable under the Civil © 
Procedure Code to the trial of suits, ` A 
Under O. VII, R. 2 the defendant must .” 
raise by his pleading all matters which 


, Show that the suit is not maintainable, -`Y 


or that the transaction is either void ‘or .” 
voidable in point. of- law, and all such ' 
groùnds- of- defence as,. if not 
: would be - likely -to stake : ‘the. “opposite 


raised, . .- 
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party by surprise, or ‘would. raise issu2s-- 
of fact not arising out:~ oi' 
Having expressly denied che allegaticn 
of having made- the speech, ’ the appd-- 
lant was fully’ peace: in raising this 
defence. s 


4. Thus in the. instant case it cannot. 
|be said that the witnesses sought to. € 
examined by the „appellani or the `pl2a 
which he claimed in his'counter by vm-. 


tue of the amendment would spring. sur- _ 


prise on the election petitioner because 
the appellant had already denied in clear 
terms that he never made any  speeckes 
at the places mentioned ir: the, election 
petition. There was no corresponding 


duty on the appellant to give full pari- _ 


culars or detailed statement of fact which 
the petitioner had to do m order to set 
at naught the electoral process which re- 
sulted in the election of zhe appellant. 
In fact proviso to S. 87 of the Represen- 
tation of the People Act which may be 
extracted thus provides: 


“Provided that the High Court shall 
have the discretion to refuse, for reascns 
to be recorded in writing, to examme 
any witness or witnesses if it is of the 
opinion that the evidence of such wit- 
ness or witnesses is not material for the 
decision of the petition or that the party 
tendering such witness or witnesses is 
doing so on frivolous grounds or with 3 
view to delay the proceedings.” - 
__ 5. So far as the discret:on of the Hizh. 
Court to refuse to summon any witn2ss 
lies only when it is of the opinion that 
the evidence of the witness is not maze- 
rial or that the party tendering such 
witness is doing so on frivolous ground 
or with a view to delay the proceedings. 
None of these conditions appears to be 
present in the instant case nor did “he 
High Court dismiss the application Zor 
amendment of the counter-or refuse to 
examine the witnesses on the grounds 
‘mentioned above, It is, tnerefore, mani- 
fest that in order to repel the plea of -he 
election petitioner the appellant was 
entitled to lead evidence to show : that 
he did not make any spe2ch-as he: was. 
physically incapable in doing so at che 
time and place as alleged by the elect on 
petitioner. For these reasons, therefcre, 
we are clearly of the opinion that -he 
High Court was wrong in disallowing -he 
prayer made by the: appellant for. exam- 
ining the witnesses and for .allowing. am- 


endment of. the counter: The appeals are . - 


accordingly . allowed, 
-High:; Court -iş -set- 


- the Judgment: of 
-side -and -he 


-Sánaħullah. Mir `: 


` the » „plàirtè . -pellant to examine witnesses - 


-right of possession too on the. 
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-High Court -is directed to‘allow the ap- 
Nos, 6, 8, 
15,°16: and 17 and the amendment pray- 
ed for by the: appellant: is’ also ` hereby 
allowed. The High Court’ will dispose of. 
the election petition now as, expeditious- 
ly as possible. ‘The costs of these appeals . 


‘will abide the result of the election peti- 


tion. 


‘Appeals allowed. ` ` 


_ AIR 1980 SUPREME COURT 1349 ` 
(From: Jammu & Kashmir)* 
A. C. GUPTA AND N. L. UNTWALIA, 
JJ. 


Civil Appeal No. 1347. of 1970, D/- 
1-4-1980. 
The State of Jammu & Kashmir, ` Ap- 


pellant v. Sanahullah Mir, Respondent. 


(A) J. and K. State Land Acquisition Act 
(10 of 1990 Smvt.), S. 4 — Lands owned 
by Maharaja held by assamidar — Re- 
sumption — Rental dues paid under cus- 
tom — Acquisition proceeding started 
after sixty years and compensation 
awarded — Hlegal. C. .A. No: 67 of 1965, 
D/-~ 29-4-1969 (J & K), Reversed. 


_ Certain lands in the State belonged to. 


the respondents’ ancestor who was Assa-. .- 


midar i'e.-landholder as distinguished 
from land owner. The land owner was 
the Maharaja. Proposals were made~ in.. 
the year 1893 to take this land from the 
ancestor of the respondent: as it came 
under a timber depot established. on ad- 
jacent Government land. The land was 


_taken possession of and as was the prac- 
‘tice prevalent 


during the Manaraja’s 
time only’ rent was remitted and no com- 
pensation was paid for taking over the ` 
land. The respondent’s ancestor had 
merely a right of possession and no pro- 
prietary: right in the land. He lost the 
Govern- 
ment dispossessing him and taking pos-. 
session. for the purpose of the timber 
depot. Sixty years later the respondent 
filed an application for. pdyment of com- 
pensation of the land. , Inquiries were 
made from. the various officers of the 
various departments and eventually in- 


‘steed of deciding as to whether the State 


was liable to pay any compensation in 


. respect of the land which had been taken 


over 60 years ago or not. the decision 
29-4 


*Civil Appeal ‘No. 67 “of 1965, D/-. 
1369 (J & K). 
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taken was to start a new land acquisi- 
tion proceeding under the Act and conse< 
quently compensation was paid by an 
award. The Government having failed in 
High Court to get the order set aside fil- 
ed a suit contending that the defendant 
respondent had committed fraud and the 
land acquisition proceeding had been 
faken as a result of mistake of fact and 
law and that the entire proceeding was 
vitiated. The suit was dismissed. 


Held, that the land acquisition pro- 
ceedings and the award or the decree 
made thereunder were nullities. ©. A, 
No. 67 of 1965, D/- 29-4-1969 (J & K}. 
Reversed. , (Paras 10, 14) 

It is clear that in the year 1894 the 
Assamidar lost his assamidari right when 
the State resumed the land from him. 
There was no law prevalent then that 
compensation was to be compulsorily 
given. It depended upon the sweet ‘will 
of the Riyasat to give some other land 
in lieu of the land acquired. In this case 
also it appears only the land revenue 
was remitted. And probably, as docu- 
ments indicate, compensation was .also 
paid for the standing crops in the land. 
The year ’55 is samvat year 1955 which 
will roughly correspond to 1897.. Thus 
there is no doubt that the land was re- 
sumed by the Durbar from the ancestor 
of the respondent before the end of the 
19th century and it was recorded as 
‘Khalsa’. The land had become the State 
land in the full sense of the term and 
belonged to the State since then. No sem- 
blance of any right, title or interest was 
left in the respondent’s ancestor there- 
- after. (Paras 8, 9) 


(B) J. and K. Land Acquisition Act 
10 of 1990 Smvt.), S. 52 — Resumption of 
land held by assamidar — Rental dues 
paid under custom — Acquisition pro- 
ceedings of same land after more than 
sixty years —- Compensation awarded — 
Reference under Act — Government fil- 
ing appeal against order under Act — 
Petition under O. 41, R. 27 for taking 
additional evidence rejected — Review 
Petition against dismissal of appeal also 
dismissed — Held, that the scope of ap- 
peal under Act was limited and findings 
therein were not a bar to suit by Gov- 
ernment nor was the question of estoppel 
arose. (Civil P. C. (1908), S. 11 — Evi- 
dence Act. (1872), S. 115). (Para 13) 


Cases Referred: Chronological Paras 
AIR 1955 SC 298: (1955) 1 SCR 1311 11 
ATR 1932 Bom 386 12 
AIR 1921 Oudh 31 ti 
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depot. Sixty years later the 


A.1.R. 

(1911) 9 Ind Cas 341 (Madj 11 
{1910) ILR 34 Bom 618 11 
(1797) 2 Sim LC 386: 101 ER 969, Mar- 
riot v. Hamptch 12 


Mr. G. L. Sanghi, Sr. Advocate (M/s, 
V. K. Boode and Shri Narain, Advocates 
with him), for Appellant; Mr. Gopi Nath 
Kunzru, Sr. Advocate (M/s. K. L. Taneja 
and S. L.. Aneja, Advocates with him), 
for Respondent. 


UNTWALIA, Ju— A piece of land 
measuring 113 Kanals and 11 Marlas sit- 
uated in Chawni Badam Singh, Chattabal, 
Srinagar in the State of Jammu and 
Kashmir belonged to the forefathers of 
the defendant-respondent in this appeal 
by certificate. Indisputably the respon- 
dent’s ancestor was Assamidar of the 
land, that is to say, he was the land- 
holder as distinguished from land owner, 
The land owner was the Maharaja Baha- 
dur of Jammu & Kashmir in whose Riya- 
Sat the land was situate. Proposals were 
made in the year 1893 to take this land 
from the ancestor of the respondent as 
it came under a timber depot established 
on adjacent Government land. The land 
was taken possession of and as was the 
practice prevalent during the Maharaja’s 
time only rent wes remitted and no com- 
pensation was paid for taking over the 
land. The respondent’s ancestor had 
merely a right of possession and no pro- 
prietary right in the land. He lost tha 
right of possession too on the Govern- 
ment dispossessing him and taking pos- 
session for the purpose of the timber 
respondent 
filed an application before the then Prime 
Minister of Jammu’ & Kashmir for pay- 
ment of compensation of the land. In- 
quiries were mad2 from the various offi- 
cers of the various departments and 
eventually instead of deciding as to 
whether the State was liable to pay any 
compensation in respect of the land 
which had been taken over 60 years ago 
or not the decision taken was to start a 
new land acquisition proceeding under 
the Jammu & Keshmir State Land Ac- 
quisition Act, 1934 which is at pari mate- 
ria with the Central Land Acquisition 
Act, 1894. Notice under S. 4 of the said 
Act was issued in or about the year 1955 
and the Collector, Srinagar made an 
Award determinir:g the compensation for 
the land at Rs. 32,645.62 paise. The re- 
spondent asked for a reference and on 
reference being made the learned Dis- 
trict Judge determined the compensation 
at Rs. 35,908.10 paise. The State prefer- 
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red an appeal. The High Court restored 
the amount fixed by the -Collector end 
knocked down the enhancement made 
by the District Judge. For the first time 
in the High Court an application was fl- 
ed under O. 41, R. 27 of the Code of C-vil 
Procedure claiming adverse possession. of 
the land and for the taking of additional 
evidence, The High Court repelled this 
contention. Later a Review Petition was 
filed in the High Court claiming that the 
land had already been acquired and the 
entire land acquisition proceeding was 
without jurisdiction and a nullity. The 
High Court was asked to award no ccm- 
pensation. The High Court rejected -his 
Review Petition. Thereafter the present 
suit was filed saying tha: the defendant 
respondent had committed fraud and the 
land acquisition proceeding had ben 
taken as a result of mistake of 
fact and law and that the entire proce=d- 
ing was vitiated. The suit was filed on 
the original side of the High Court of 
Jammu & Kashmir, The learned Judge 
dismissed the suit, The State, the appel- 
lant in this appeal, failed in appeal be- 
fore the Letters Patent Bench of the 
High Court, The matter has now ccme 
before us, 


2. The findings of the learned sirgle 
Judge are: 


“(1) That the lands in dispute were in 
continuous possession of the forest de- 
partment since 1894 A. D. : 


(2) That no rent or compensation was 
paid to the defendant or his. ancestor for 
these lands, 

(3) That the lands in dispute were re- 
corded as “Khalsa Sarkar” which means 
that the proprietary interest vested in 
the Government, 

(4) That at the time when the land ac= 
quisition proceedings were initiated, the 
Officers concerned of the. plaintiff were 
fully aware of the facts mentioned abeve, 
But their attention was not specifically 
drawn to the council resolutions, 


(5) That the forest records having teen 
burnt in the year 1943 and after a fresh 
enquiry was, initiated at the instance of 
the Advocate General, the council reso 
iutions were traced in the Government 
repository at Jammu, 

(6) That the old settlement file whicli 
contained the resolutions perhaps did not 
form part of the land acquisition file.” 
In regard to finding No. 6 there was 
some controversy as to whether the land 
acquisition file contained the old reslu- 
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tions or not and whether the attention 
of the authorities was drawn to them. 
We shall assume in favour of 
the respondent as found by the learn- 
ed trial Judge that there was no fraud 
practised by him nor was there any 
mistake of fact on the part of the auth- 
orities concerned in starting the land 
acquisition proceeding, 

3. The Appellate Bench of the High 
Court consisted of Mian Jalal-ud-din J. 
and Anant Singh, J. They differed on 
most of the points although agreed in 
their conclusion that the appeal should 
be dismissed. The findings of Mian Jalal- 
ud-din J. are:—. (1) “That it could not be 
Said that the authorities dealing with the 
acquisition proceedings were ignorant 
about the factual aspect of the matter 
that the land had been resumed in the 
year 1893. under council resolution and 
that no compensation was to be paid for 
this, and that-its character was that of 
“KHALSA” and it remained in posses- 
sion of the forest department for over 
60 years...... {2) “In .our opinion the ini- 
tiation of acquisition proceedings was 
wholly uncalled for as there was nothing 
to be acquired. Land, which was meant 
to be acquired, was already resumed by 
the Government and in possession of the 
Forest Department right from the year 
18¢3 A. D. under the orders of the coun- 
cil and was shown as Khalsa.” (3) “It 
appears to be a case of gross negligence 
on the part of the officers of the Gov- 
ernment dealing with the acquisition 
matter, The plaintiff cannot avoid the 
decree on the ground that his officers 
have acted in gross negligence;” and (4) 
that the order of the High Court in ap- 
peal and in review operated as res judi- 
cata, The plaintiff-appellant was also 
estopped from challenging the land ac- ` 
quisition proceeding. Mian Jalal-ud-din 
J. agreed in this regard with the learned 
single Judge, 

d. Anant Singh J, did not agree with 

the other learned Judge on the question 
of estoppel and res judicata but agreed 
with him that negligence was no ground 
for setting aside the Award made in the 
land acquisition proceeding and concur- 
red in the dismissal of the appeal. 
. 5& Even on the findings recorded by 
the courts below this appeal must suc- 
ceed, We shall, however, briefly refer to 
some facts which emerge from the coun- 
cil resolutions and some other documents 
of the years S and 1894, 

6. Ext. P. W. 3/1 is State Council Re- 
solution No, 2 dated. 7-6-1893 by which 
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. sanction: was accorded’ to: the- 
of land. with existing- house situated at 

Purani Chawhi for opening- a 

ment Timber Depot. Eventually. land- in 

- question also. came under this depot. Ext. 


P. W. 5/2 is State Council: Resolution No. 
17 dated 4-9-1893 showing that from. thé 
Teport.of. the Tehsildar it appeared that ” 
to “take © 


` the’ Forest. Department wanted. 
possession of the’ land ‘in question which 


’ was a sown land by. storing timber there. 
Council Resolution No. 10 dated~28-10-' ` 
1893, Ext. P. W. 5/3 is ‘very ` important.” 


Now this resolution states that the land 
‘shall have tobe, compulsorily 
but “as ‘per practice in the country only 
the land revenue shall have to be remit- 
ted andthe cultivators cannot get any 
compensation in cash nor can the Coun- 
cil sanction taking of the land on lease. 
Of course there is no bar to the grant of 
cultivated land of the same quality te 
the cultivators in exchange by the Gov- 
ernment.” 

7. Next comes the Résoliition No. 8 
dated 17-2-1894, Ext. P. W. 5/4 showing— 


“(a) The Governor should give the land . 


required by the Conservator of Forests 
and the land revenue of the land which 
has come under the timber depot should 
_ be remitted.” Thereafter the order re- 
corded is— “The proposal of the Settle- 
ment Commissioner is accepted: The Re- 
venue Department shall comply.” 


8 It is thus clear that in the year - 


1894 the Assamidar lost his assamidari 
right when the State resumed. the land 
from him. There was no law prevalent 
then that compensation was to be com- 
pulsorily given. It depended upon the 
sweetwill of the Riyasat to give some 
other land in lieu of the land acquired. 


In this case also it appears 
only the land revenue was remitted. 
And probably, as documents indicate, 


compensation was also paid for the stand- 
ing crops in the land. But what is clear 
to us with certainty is that no right was 
left in the land holder in respect of which 
‘he could acquire a better right-on _ the 
basis of the report of the Glancy Com- 
mission in 1932 as has been remarked by 
“the learned trial Judge. Whatever - right 
“was possessed by the respondent's an- 
‘cestor was “dead and: ‘gene ‘in the _ year 
1894.. 


9. Ext. P.W. 14/2 is intikhab Jama- ` 
" bandi Mauza Chawni Badam Singh Tehs ` 
sil. In the remarks ‘column the note made i 


runs- thus:— - 
' “By order of ‘Durbar No. 2381 - dated 
‘Sth Assuj ’65 the total -area of- village 
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-allotment ; 


Govern-- has’ come under the timber 


acquired - 


. 12-4-55 


ALR 


has been excluded: from: the-land reve- 
nue, and the -total land- of -this: village 
depot | and 
therefore the total land’ has been record- 
ed as Khalsa. The original file has been’ 
returned to Durbar: on 29th Assuj ~ after: f 
Hpersiary, action. j ' 

i Dated 29th’ Assuj 155, SN 
The year 55 is samvat year 1955- which] 
will roughly correspond to 1897. Thus 
there is no doubt that. the land was re-/ 
sumed ‘by the Durbar from the ancestor 


“of ‘the -respondent before the end of the 


1th century and it was recorded as 
‘Khalsa’. The ‘larid had: become the State 


‘land in the: full sense of the term. and 


belonged to the State since then. Nol. 
semblance of any right, title or interest 
was ‘left in the respondent’s ancestor 
thereafter. l 


10. Yet after 6) years the matter was 
reagitated by the respondent by claim- 
ing compensation in respect of the land 
which had been taken possession of long 
ago by the State. The respondent did not 
claim that any right, title or interest was 
left in him. He merely wanted on com- 
passionate grounds compensation for the ` 
land. One can understand if on compas- 
sionate grounds sme compensation with 
reference to the year when. the land was 
taken possession of could be determined 


„ard paid. But that was not done. A very 


queer procedure was adopted of acquir- 
ing the land under the State Land Ac- 
quisition Act afresh thus determining the 
compensation on the basis of. the market 
value of the land prevailing 68 years 
lazer. We have gone through the letter 
dated 17-12-1954 Ext. P :W. 14/A written 
by Tehsildar; the Patwari’s Report dated 
Ext. D. W..4/A; the Teh- 
sildar’s Report dated. 21-4-55- Ext. 
P. W. 19/B/2; letter dated 3-5-55 Ext, 
D. W. 12/1 written by the Deputy Com- 
missioner to the Commissioner; Ext. P.W, 
1/2 the letter dated 2-6-1955 written by 
the Conservator of Forests to the Chief 
Conservator of Fcrests; the Office Note 


‘dated 9-6-1955 Ext. P. W. 1/3 and Cha- 


na’s letter dated 22-6-1955, Ext. P. W. 1/5. 
On going through these documents it ap- 
pears to us that under the influence of. 
some high-ups a case was made out for 
paymient of compensation to.the respon- 


dent in respect of the land acquired 60 
„years ago by acquiring. it again’ which 
naturally led: to the determination of- tha | - 


market -value of the land in or about tha 
year 1955. The State-Exchequer cannot 


„be made to suffer for such wanton ‘and 


-illegal ‘actions of its officers. The. land. , 
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had- beerti resumed long ago. It belonged 
to the State. The whole ` proceeding of 
{land ; acquisition was- -æ nullity. . The 
Award resulting therefrom was also ura 
vires and a nullity.. It- mattered little 
|whether: the’ ` proceeding was taken as--a 


result -of the fraud or mistake or other- - 


‘wise. We ‘are accepting the- findings of 
the ‘courts below that the respondent kad 
not practised any fraud nor was the land 
acquisition. proceeding started. as a result 
` Of any mistake of fact. It was either as- 
& result of gross negligerice Or a delize-~ 


rate act `on ‘the part’ of the Officials at the” 


instance of some. high-ups to’ ‘help . the 


respondent: It is well settled that. there’ 
is no question of any: acquisition of the’ 


State’s own land as was purported to be 
done in this case. 


11. In The Government of Bombay v. 
Ksufali Salebhai, (1910) ILR 34 Bom 818 
- it has been observed at page 624 thus:— 


"It is quite true that there can be no 
such thing as the compulsory acquisition 
of land, owned by and in the occupation 
-and control of the Crown. The Land Ac- 
quisition Act cannot apply to such lands, 
‘because all Crown lands being vestec: in 
the Government, they . are competent 
.. and free ta devote any oł- those lands to 
a public purpose. It is a. contradiction 
in terms. to say that the Government are 
compulsorily acquiring that which they 


have already. acquired otherwise, bott.. as. 


to title and possession.” 
The same view has beer: taken in - Mo- 
hammad Wajeeh Mirza v. Secretary of 


State for India in Council, AIR 1921 Oadh 


31 when at page 33 the -passage from 
the judgment of Chandavarkar J. ex- 
tracted above was quoted with approval. 
In the case of the Deputy Collector, 
Calicut Division’ v. Aiyavu Pillai, (1311) 
9 Ind Gas 341 Wallis J. of the Madras 
High Court, in our opinion, correctly ob- 
served— “It is, in my opinion, clear -hat 
the Act does not contemplate or provide 
for the acquisition of any interest which 
already belongs’ to Government in. land 
which is- being acquired under the Act 
but only for the acquisition of such in 
terests in the land as do not already be- 
: long: to Government. - Venkatarama 
. Ayyar J. speaking for this. Court in The 
Collector of. Bombay ‘v. Wusserwanji Rat-. 
tanji Mistri, .(1955). 1.5CR 1311: 


‘sage of Wallis J. from’ the Madras. ceci- 
sion aforesaid: remarked at -page. 1325 — 
“With these observations, we are in en: 


. tire agreement” and:. added . “When : Gov- 
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‘High Court in, Secy. of State v. 


is clearly distinguishable. 


{ATR 
1955 SC 298) after quoting the above 2as-.' 
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ernment possesses an interest .in land 


- which is the subject of acquisition under - 


the Act, that interest. is: itself outside 
such acquisition, -because there can be .no 
question of Government acquiring Whal 
is its own.” . 


` 12. The Courts below have | heavily 
relied upon the „decision of the Bombav 
Taya- 
saheb Yashwantrao - Holkar, AIR: 1932 
Bom :386.- This decision, in our. opinion, 
Firstly the 
principle in the case of Marriot v. Hamp- 
ton, (1797) . 2 Sim. LC 386 which was ap- 


plied in the Bombay case is not 
applicable in the present  case.- In 
the Bombay case the money un- 


-der the land acquisition award had been 


paid and the suit was for its recovery 
back. In that situation it was held that 
what was paid under the compulsion of 
law, namely,.the land acquisition award. 
cannot be recovered back. In the instant 
case the money has not yet been paid. 
The suit is for the cancellation of the 
Award which is a nullity. The second 
point of distinction between the Bombay 
case and the present. case is that in the 
former though the title belonged to the 
Government, possession was with the 
other side. In the land acquisition pro- 
ceeding possession was acquired on pay- 
ment of compensation. In that event it 
was held that money paid was not under 
any mistake of fact or law. It was paid 
for divesting the defendant of his pos-. 
session. In the instant case neither title 
nor possession was with the defendant. 
The entire bundle of rights in the land 
had vested in the State long ago and 
there was nothing left to be acquired. In 
such a situation the High Court was 


` wrong in following the Bombay decision 


and in applying its ratio to. ‘the facts of 
this case. 


13. We may briefly dispose of the 
point of estoppel and res. judicata. We 
approve of the view taken by Anant 
Singh J. in that regard. We may also 
add that the plea taken.in the appeal by 
filing a petition under O. 41, R. 27 or in 
the review matter in the High Court was 
beyond -the scope of the appeal filed 
under the State Land Acquisition Act. 


-The scope of that ‘appeal was the deter- 
mination -of. the amount of compensation 
‘and not to declare the whole of the land) 
acquisition _ proceeding a nullity. 
.ever, therefore, was 
-Court either in appeal on the question] 
of adverse possession or while rejecting 


-What- 
said by the High 
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the review petition was outside the scopa 
of the land acquisition appeal, It could 
not operate as res judicata in the pre- 
sent suit, The observations of the High 
Court were without jurisdiction. Nor did 
tarise any question of estoppel in this 
icase because the respondent was nof 
made to change his position by starting 
the land acquisition proceeding against 
him. He had already lost his land, Ha 
merely wanted compensation, The me- 
thod adopted for the payment of com- 
pensation was wholly ` ultra vires and 
without jurisdiction, That being so no 
|question of estoppel arose in this case, 
14. For the reasons stated above, we 
allow this appeal; set aside the judg- 
ments and decrees of the High Couri 
decree the plaintiffs suit; declare the 
land acquisition proceeding and the 
Award or the decree made thereunder 
as nullities. Since the defendant-respon« 
dent has been unnecessarily harassed in 
the suit by the wrong and illegal actions 
of the authorities of the State, we direct 
‘that the plaintiff-appellant will get no 
costs. On the other hand, the defendant- 
respondent will get costs of the suit and 
. the appeals in all the three courts, name- 
ly, the trial Judge, the Division Bench 
and this Court, 






Appeal allowed. 
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(From: Madras)* 

` V. R. KHISHNA IYER AND D, A 
DESAI, JJ. 

Special Leave Petns, (Civil} Nos. 937- 
939 of 1980, D/- 21-3-1980, 

N. K. V. Bros, (P.) Ltd., Petitioner v, 

M. Karumai Ammal and others etc., Res 
spondents. 
' Motor Vehicles Act (1935), S. 0B — 
Accidents Tribunals —- Duty of — Infer- 
ence as to culpability ~ When should be 
drawn. 

Accidents Tribunals must take special 
care to see that innocent. victims do nod 
suffer and drivers and owners do nof 
escape liability merely because of some 
doubt here or some obscurity there, Save 
in plain cases, culpability must be in- 
ferred from the circumstances where i¥ 
is fairly reasonable. The court should nog 
succumb to niceties, technicalities and 
mystic maybes, (Para 3) 


*A.A.O. Nos, 815-817 of 0677, D/- 1-8 
1979 (Mad), 
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N. K. V. Bros, (P) Ltd, v. M. Karumai Ammal 


A.I. R. 


Mr, T. A. Ramachandran: and: Mr. K, 
Ramkumar, Advocates, for Petitioner; 


3 ORDER:— Sri Ramachandran, ably as« 
sisted by Sri K, Ram Kumar, presented 
the case of the petitioner for special 
leave, as persuasively as the facts per- 
mit but while we were impressed with 
the industry and advocacy of counsel, we 
heartily dismiss this petition, Why 
heartily? Because the High Court, if af 
all, has erred in favour of the petitioner, 
not -against him, 

2. The Facts: A stage carriage belong- 
ing to the petitioner was on a trip when, 
after nightfall, the bus hit an over-hang- 
ing high tension wire resulting in 26 
casualties of which § proved instanta- 
neously fatal, A criminal case ensued but 
the accused-driver was acquitted on the 
score that the tragedy that happened was 
an act of God, The Accidents Claims Tri- 
bunal, which tried the claims for com- 
pensation under the Motor Vehicles Act, 
came to the conclusion, affirmed by tha 
High Court, that, despite the screams of 
the passengers about the dangerous over- 
hanging wire ahead, the rash driver sped 
towards the lethal spot, Some lost their 
lives instantly; several lost their limbs 
likewise. The High Court, after examin- 
ing the materials, concluded: 


“We therefore sustain the finding of 

the Tribunal that the accident had taken 
place due to the rashness and negligence 
of R. W, 1 (driver) and consequently the 
appellant is vicariously liable to pay 
compensation to the claimant,” 
The plea that the criminal case had ende- 
ed in acquittal and that, therefore, tha 
civil suit must follow suit, was. rejected 
and rightly. The requirement of culp- 
able rashness under Section 304A, I.P.C, 
is more drastic than negligence sufficient 
under the law of tort fo create liability. 
The quantum of compensation was mo= 
derately fixed and although there was, 
perhaps, a case for enhancement, the 
High Cour? dismissed the  cross-claims- 
also, Being questions of fact, we are ob- 
viously unwilling fo re-open the holdings 
on culpability and compensation, 

3. Road accidents ara one of the top 
killers in our country, specially when 
truck and bus drivers operate noeturnal- 
ly. This proverbial recklessness often 
persuades the courts, as has been observe 
ed by us earlier in other cases, to draw 
an initial presumption in several cases 
based: on the doctrine of res ipsa loqui- 
tur. Accidents Tribunals must take spe- 
cial care to see that innocent victims do 
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not suffer and drivers and owners do not 
escape liability merely because of some 
doubt here or some obscurity there. Save 
‘in plain cases, culpability must be in- 
iferred from. the circumstances where it 
is fairly reasonable. The court should not 
succumb to niceties, technicalities -and 
mystic maybes. We are emphasising this 
aspect because we are often distressed 
by transport operators getting away with 
it thanks to judicial lax-ty, despite the 
fact that they do not exercise suffident 
disciplinary control over the drivers in 
the matter of careful dr:ving. The heavy 
economic impact of culpable driving of 
public transport must bring owner and 
driver to their responsibility to their 
“neighbour”. Indeed, the State must se- 
riously consider no-fault liability by 
„legislation. A second asp2ct which pains 
us is the inadequacy of zhe compensetion 
‘or undue parcimony practised by tribu- 
nals. We must remember that judicial 
tribunals are State organs and Ar. 41 
of the Constitution lays the jurisprujen- 
tial foundation for state relief against 
accidental disablement ož citizens. There 
is no justification for niggardliness in 
compensation. A third factor whick is 

_ harrowing is the enormous delay in dis- 
posal ‘of accident cases resulting in com- 
pensation, even if awarded, being post- 
poned by several years. The States must 
appoint sufficient number of tribtnals 
-and the High Courts should insist wpoħ 
quick disposals so that zhe trauma and 
tragedy already sustained may not be 
magnified -by the injustice 
„justice. Many States are unjustly iadif- 
ferent in this regard. 

4. We have been taken through a few 
intricate legal submissions by cownsel 
but we decline to interfere under Arti- 
cle 136 of the Constitution especially 
where human misery is pitted’ against 
operational negligence. 

~ Petition dismissed, 
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PATHAK, JJ. 


Civil Appeal No. 3418 of 1979, D/- 
11-1-1980. 
` Bachan Singh and others, AppeLants 


v. The State of Punjab and others, Re- 
spondents. i i 

Constitution .of India, Art. 226 — Writ 
Petition involving important question of 
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law — Disposal in summary manner — 
Not proper — Speaking order should be 
passed on merits. Judgment dated 15-5- 
1979 of P. & H. High Court, Reversed. 
(Case remanded to High Court). 
. (Paras 18, 19) 

SARE ARIA, J.:— This appeal by spe- 
cial leave is directed aganist an order 
dated May 15, 1979, whereby the High 
Court of Punjab & Haryana summarily 
dismissed the appellants’ writ petition 
filed’ under Article 226 of the Constitu- 
tion, altnough the case involved import- 
ant questions of law. ` 

2. Mr. F. S. Nariman, appearing for 
the appellants has taken us through the 
affidavits of the parties and the docu- 
ments on record. According to his nar- 
ration the facts are as follows:— 

Village Mirzapur has approximately 
15731 bighas of Shamlat land. Petitioners 
3 to 74 zlaim to be right-holders in and 


co-owners of that land, the measure of 


right being Hasb Rasd Khewat. 

3. Or September 23, 1914, the local 
Government of then Punjab issued a no- 
tificatior under Section 3 of the Punjab 
Land Preservation (Chos) Act, 1900, co- 
vering fhe areas of several villages, in- 
cluding village Mirzapur, Kharar Tehsil. 
This nocification was followed by notifi- 
cation Mo. 459 of the same date issued 
by the local Government under. Sec. 4 
of the said Act, whereby the felling of | 
trees in the areas specified in the notifi- 


‘cation was prohibited for a period of 15 


years. The prohibition against cutting of 
trees or timber was again effected by a 
subsequent notification, dated May 14, 
1842, issued by the Punjab Government 
under Section 5 in respect of the afore- 
said areas, including village Mirzapur, 
for a period of 15. years. Again, by a 
notification No, 5424-ft-III-57/2411, dated 
October 10, 1957, issued under S. 5 of 
the said Act, the Punjab Government, 
prohibited for a further period of 20 
years with effect from the date of the 
notification, the cutting of trees or tim- 
ber. Thus, for a continuous period of 
more than 35 years, the prohibition 
against felling of trees or cutting timber 
for the purpose of sale (other than for 
domestiz purposes) in the area of village 
Mirzapur remained in force. 

4. Acter the expiry of the period of 
this prchibition on October 12, 1957, no 
further notification continuing such pro- 
hibition (excepting the notification dated 
March 9, 1979) was issued. 

5. On October 9, 1975, the Punjab 
Government issued a notification in ex- 
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ercise of its power under S. 4 of the said 
Act,- whereby. the notification No. 459 
dated September 23, 1914 was amended 
by adding a proviso whereunder the 


owners and the right-holders in the.area - 


mentioned in the Schedule -annexed to 
the said notification which included the 


area of village Mirzapur, the right-hold-’ 


ers could sell trees or timber after ob- 
taining a permit from the Divisional. Fo- 
rest. Officer, Rupar. The amendment fur- 
ther provided that such permit will be 
issued in accordance with the marking 
of.trees, approved by the Chief Conser- 
vator of Forests, Punjab, subject to such 
conditions for -sale -as may- from time to 
time appear necessary to him in the in- 
terest of forest conservancy. 


6. On July 19, 1972, the land-owners 
of village Mirzapur, including petitioners 
3 to 74, entered into an agreement, 
whereby the former sold the right to 
cut trees from the said land to petition- 
ers 1 and 2 for a consideration of Rs. 
75,500. This agreement was renewed by 
the right-holders from time to time on 
receiving further consideration. The last 
agreement is dated July 31, 1977 (Anne- 
xure P-5). This agreement has been re- 
newed for a further period of one year 
ending March 31, 1980. 


7, On: August 16, 1977, the land-own- 
ers of village Mirzapur made an appli- 
cation. to the Forest Minister, Punjab, re- 
questing that no new notification under 
S. 5'of the aforesaid Act be issued and 
_the right-holders be granted permission 


to cut and sell .he trees standing on their. 


lands, They further prayed that an order 
for provisional. marking of the trees by 
the Forest Department may be issued. . 


8. By an order, dated January 3, 1978, 
the Chief Conservator of Forests provi- 
sionally approved the marking of the 
trees for sale out of the area of village 
Mirzapur, wherein the felling of trees 
had remained prohibited for a period of 
more than 35 years. According to the Ten 
Years Felling Programme, this village 
was due for felling trees in 1976-77. On 
January. 16, 1978, the land-owners of 
village Mirzapur made an application to 
the Divisional Forest Officer, stating that 
the marking of all the trees in the area 
is likely to take a long time and that in 
view of the impending close of the felling 
season, a'part-felling permit be granted 
to them:for cutting the trees which had 
already been marked and -after comple- 


. tion. of the -remaining marking, the final- 
permit- maybe granted: - ‘By -that - time, 
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-that the ‘marking 2f 


. some. officers. of .the Forest . 
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7165 trees had actually” ‘been ‘marked, ~ 


_ while the rest:could: not be marked. 


. % On February 3,- 1978, a decision- 
was taken by the Punjab Government 
that permission ‘ta fell'all’ trees in ‘the 


‘ areas of village Mirzapur may be grant- 


ed as the area had remained closed 
sufficient: time. It was’ further decided 
trees for felling 
should be done in blocks to ensure’ better 
superv-sion, 


10. On March 10, 1978, ‘the Chief Con- 
servator of Forests wrote to the Divi-. 
sional Forest Officer, directing him not 
to make further marking and to frame 
a working scheme and management plan 
for the said area. It was further stated 
in that letter that the Government had 
ordered that auction of the trees be done 
by the Department and, as such, the con- 
sent of the land-owners be sent imme- 
diately to the Government for approval 
of the auction. By the time this memo 
dated March 10, 1978 of the Chief Con- 
servator reached the Range Officer, mark- 
ing of the remaining 9518 trees ‘had ale 
ready been completed. 

U. On March 17, 1978, a felling per- 
mit was granted for specified trees, total- 
ling 7165, in specified khasra Nos. in 
the area of village Mirzapur subject . to 
the various conditions including that the . 
felling and conversion of trees will -be 


for 


‘completed by -the contractor up to April 


15, 1973. (This is Annexure P-7 to the 
petition). Accordingly, petitioners 1 _and 
2 who were the contractors, cut 4400 
marked trees within that period which 
expired on April 15, 1978. As the felling 
of all the marked trees could not be com- 
pleted within this very short period spe~- 
cified in the permit, the petitioners ap- 
plied for extension of time, but received 
no reply. i 
12. Certain documents . from the cor- 
respondence which passed from the Chief. 
Conservator and the Deputy . Secretary 
to the Government in Punjab Govern- 
ment, which have been annexed to the 
petition, show that approval for. mark- 
ing furżher trees for sale: in Mirzapur 
was also sanctioned. The petitioners 
made further representation for exten- 


‘sion of the time for felling and remov- 


ing the remaining 
came out of it. ; 

13. According to .the averments in 
para 22 of the petition, on December 12,- 
1978, Shri Balwinder Singh, Agriculture . 
and Fozest Minister, Punjab, along - with 
Department 


trees, but nothing | 


1980--- - 


went ‘to village Mirzapur,. stimmoned.: the 


right-holders of that’ village in--the- Rest - 


House and advised: them -that they should 
not ‘press for the issuance of a permit 
and allow the agreement with petitioners 
1 and 2 to lapse as the same could be er- 
forced only within. the time stipulated 
in the agreement deed, expiring oa 


March 31, 1979. The Minister, it is alleg- - 
ed, further suggested to the right-holders - 


„to sell their trees to Shri Shagat. Singh 
son of S. Lachman Singh, Minister im 
Haryana State, who, - according to the 
Minister, would give them more money 


for their trees. The Minister further pro-. 


mised that if the right-holders enter into 
an agreement for sale of trees with the 
said Bhagat Singh, he would get the pez- 
mit issued immediately. The right-hold- 
ers, however, did not agree and inform- 
ed the Minister that they had alreacy 
received the entire. sale 
from petitioners 1 and 2 and they woud 


not dishonour the agreement. It is fuc-- 


ther alleged that the Minister left the 
place threatening the right-holders that 
he would see’ how they would’ get the 
permit to sell. It is also stated that this 
Bhagat Singh was a rival bidder in an 
auction of Bhojpalara Forest 


and competed with Shri Ranjit Singh 


brother of petitioners 1 and 2, on Oct- 


ber 10, 1978. The said Ranjit Singh, how- 
ever, outbid Bhagat Singh at that aw- 
tion. For this redson, it is alleged, Bha- 
gat’ Singh had a grudge against pei- 
tioners 1 and 2.: The State has contro- 
verted some of these allegations. 


14. In his counter-affidavit, Shri Bal- 
winder Singh, Forest Minister admitted 
that he had visited village Mirzapur m 
December 12, 1978, but danied the rest 
of the allegations. 


15. It is further allegeé that on Jamu- 
ary 20, 1979, the petitioners made a ze- 
presentation to the Chief .Minister, com- 
plaining of delay in not- issuing the per- 
mit, though the felling season was run- 
ning out. 


16. Ultimately on February 14, 1979, 
the petitioners moved the High Court 
_by a petition under Article 226 of fhe 
Constitution, praying for issuance of a 
writ, order or direction in the nature of 


mandamus requiring the respondents to` 


issue a final permit in favour of the peti- 
tioners. The High Court issued ` notice 
of motion to the respondents ‘for Febru- 
ary 27, 1979. On that daze, counsel 


‘time to’ file a~ counter-affdavit:” ` At © his- 


. Bachan’ Singh v.~ State. of-Punjab 


zapur,- only. Thereupon, the - 


“respondents to the petitioners and 


consideraticn - 


(Haryana) 


-Act, and the absolute ban on 


for- 
the respondetits appeared’ and prayed for 
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request, the respondents were -- granted 
timie to file : ‘the’. counter-affidavit by 
March 15, 1979. Before that date, how- . 


‘ ever, on March 9; 1979, the Punjab: Gov- 


ernment issued a notification under S. 5. 


of- the said Act prohibiting for 20 years 


the cutting of trees or timber or brush 
wood for any purpose from village Mir- 
petitioners 
amended the writ. petition and. challeng- 


‘ed this notification, also, inter alia, on 


the ground that it amounted to an un- 
reasonable restriction on their Funda- 


mental Right under Article 19 (1) (g). of a 


the Constitution. 

17.: It-is contended by Mr. F. S. Nari- 
man, appearing for the appellants, that 
the time for felling trees specified in the 
permit had been validly issued by the 
since 
time for felling the trees was not the 
essence. of the matter, the permit 
already issued for felling 7165 trees, ın 


. any case ought to have been honoured, 


and the time of the permit - extended. 
Petitioners had already paid the entire 
sale’ consideration to the right-holders; 
that the impugned notification issued by . 
the respondents during the pendency of 
the writ petition suffered from arbitrari- 
ness and unreasonableness. because the 
fellirig of trees in the area of village Mir- 


` zapur had remained prohibited for .a- 
‘period of more than 35 years urider suc- 


cessive notifications issued under the said 
; cutting - 
trees and timber for a period of another 
20 years was manifestly an unreason- 
able restriction, offending the petitioners 
fundamental right under Article 19 (1) 
(g) of the Constitution. Counsel further 
submitted that he.does not want to ela- 
borate or develop .his arguments further 
in this Court and that his purpose of 
enumerating all these facts and making 
these short submissions is that important 
questions of law based on undisputed 
facts had arisen for decision in this.case 
and in.the circumstances, it’ was not fair 
and proper for the High Court to sum- 
marily dismiss his writ petition without 
dealing with the question raised on 
merits. It is maintained that since the 
felling season is of short duration and 
the time granted by the right-holders 
under the agreement to petitioners 1 and 
2 for completing the felling and removal 
of. trees was about to expire shortly, the 
remedy by. way of a suit was not an effi- 


-cacious and speedy remedy. 
--~18, ~We-have--heard--the- arguments re 


: Shri Hardev- Singh also.. Without -< giving} - 
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any finding on the questions raised or 
the- reliefs sought in the writ petition, 
we think, that important questions of 
law (which) had been raised in this case 
could properly be determined by the High 
Court in the exercise of its special juris- 
diction under Article 226 of the Consti- 
tution. i 


19. It was, therefore, not proper for 
the High Court to dispose of this matter 
in the summary manner, it did. We will, 
therefore, allow this appeal on this short 
ground, set aside the order of the High 
Court and send the case back to it with 
the direction that it should rehear the 
parties and dispose of the matter by a 
speaking order on merits in accordance 
with law preferably within six weeks 
from today. If for any good reason, the 
High Court is unable to dispose of the 
matter within this period, it shall pass 
suitable interim order in accordance with 
law directing extension of the permit for 
such further period as it may deem fit, 
Costs to abide the result. . 

Appeal allowed, 





AIR 1980 SUPREME COURT 1358 
(From: Punjab & Haryana) 
P. N. SHINGHAL AND E. S, 
VENKATARAMIAH, JJ. 
Civil Appeal No. 1064 of 1978, D/- 
20-12-1979. : 
Aad Lal, Appellant v. Kanshi Ram, Re- 
spondent. 


Representation of the People Act 
(1951), S. 123 (2) — Undue influence — 
Allegation of printing and distributing 
posters containing false statements — 
Mere allegation even if true cannot be 
said to fall within mischief of S. 123 (2) 
for that would not, by itself, amount to 

- interference or attempt to interfere with 
free exercise of electoral right. 
: (Para 11) 


SHINGHAL, J.:— Aad Lal, who con- 
tested the election to the Punjab Legisla- 
tive Assembly from the Fazilka constitu- 
ency in June, 1977, filed a petition to 
challenge the election of Kanshi Ram, 

‘hereinafter referred to as the respon- 
dent. He has filed the present appeal 
against the judgment of the High Court 
of Punjab and Haryana dated February 
20, 1978, as his petition has been dismis- 
sed with costs. While the appellant was 
a candidate of the Janata Party and se- 
cured 19.929 votes, the respondent was 
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A.I. R. 
a candidate of ihe Congress Party and 
secured 23,409 votes. There were other 


contestants at the election, but they fared 
badly and it is not necessary to refer fo 
them. The appellant challenged the elec- 
tion of the respondent on the ground 
that he was not qualified to contest the 
election under S. 100 (1) (a) of the Re- 
presentation of the People Act, 1951, 
hereinafter referred to as the Act, as he 
did not make and subscribe the oath 
prescribed by clause (a) of Art. I73 of 
the Constitution. He also pleaded that 
the respondent committed corrupt practi- 
ces under sub-sections (5), (2) and (4) of 
S. 123 of the Act. We shall refer to the 
allegations when we deal with the issues 
which were framed by the trial court, 
It will be sufficient to say here that the . 
respondent traversed all the allegations 
against him. 

2. Issue No. 1 raised the question 
whether the respondent made and sub- 
scribed a valid oath at the time of filing ` 
his nomination papers. The precise alle- 
gation was that he did not make and 
subscribe the oath “according to the form 
set out in Schedule third of Constitution 
as required under clause (a) of 
Article 173 of the Constitution 
of India.” It was further alleged that 
although he was “required to make an 
oath either in the name of God or on 
solemn affirmaticn and not in both ways”, 
he did not do so and was therefore nof 
qualified to contest the election. 

3. It is not in controversy that the 
oath of the respondent is recorded in 
Ex. P. W. 1/1 and that, so far as its con- 
tents are concerned, it is according to the 
form set out for the purpose in the Third 
Schedule to the Constitution. The alle- 
gation in the election petition that the 
form of the oath was defective, is there- 
fore quite untenable and has not been 
raised before us. It is true that Ex, 
P. W. 1/1 shows that the words “swear 
in the name of God” and “solemnly 
affirm”, were both allowed to stand, and 
the one or the other. alternative was not 
struck off. It is kowever quite clear from 
the endorsement on Ex. P. W. 1/1, of 
the authorised officer, who was himself 
the Returning Officer, that the respon- 
dent made and subscribed the oath in 
his presence and ‘in the name of Gad”, 
at 1.27 p. m. on May 18, 1977. This has 
been proved by the statement of Return 
ing Officer Darshan Singh Multani P. W. 
2. The Election Commission of India had 
emphasised the importance of making 
and subscribing the oath, and in its 
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“Handbook for - Returning Officers” it 
had stated in paragraph 8 of Chapter ‘I 
that the authorised person should forth- 
with give a certificate to the candida e 
that he had made and subscribed tke 
oath before him. It emphasised that the 
certificate should be granted without. his 
applying for it so that all future contre- 
versy in the matter may be avoided, 
That certificate is on the rscord as Ex 
P. W. VIA, and the Returning Officer 
has proved that it was giv2n by him o 
the respondent. He has further: stated 
that he had scored off the Gurmuk2ii 
equivalent of the words “solemn afirma- 
tion” from the certificate (Ex. P. W. 1/la) 
immediately after the oath was - admis- 
istered to the respondent but that poz- 
tion was not scored off from the oah 
form Ex. P. W. 1/1 because of rush of 
work, The statement of the Returning 
Officer and certificate Ex `P. W. 1/1A 
clearly disprove the -contention of the 
appellant to the contrary, and the trial 
court was quite justified in placing rei- 
ance on them. 


4, It may be mentioned that the a2- 
pellant ‘tried to raise a new plea in the 
trial Court that the respondent merely 
made the oath but did nat subscribe it 
before the Returning Officer. It was, how- 
ever, rightly rejected by that court k2- 
cause there was no basis for any suzh 
allegation in the election petition, The 
finding of the trial court >n issue No. 1 
is therefore correct and dces not call Dr 
interference, 


5. Issue No. 2 related to the allega- 
- tion that the respondent himself hired or 
procured vehicles for the free convey- 
ance of voters, that they were used with 
his consent for the carriage - of voters 
free of charge and that he thereby com- 
mitted the corrupt practice falling wiih- 
in the mischief of sub-sec, (5) of S. 123 
of the Act. The allegation relates to ccn- 
veyance of voters in tractors Nos, PUW- 
550 and PUW-668, 

6. Tractor No. PUW-550 belonged ito 
Jas Ram P., W. 4. The trial court kas 
examined his evidence and has righily 
taken the view that he had reason to ba 
unfriendly to the respondent, It has com- 
mented adversely on the demeanour of 
the witness. We are satisfied that he 
could not be said to be a reliable w-t- 


ness, and it is not easily believable thai 


the respondent should have engaged Cas 
Ram’s tractor from a distance of 12 or 
13 miles when tractors were available 
in village Rampura, Ajaib Singh P. W. 3 
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has also been examined by the appellant 
in this connection, and satisfactory rea- 
sons have been given by the trial court 
for taking the. view that he is also an 
unreliable witness, The appellant exam- 
ined Modan Singh P. W. 6 and Lal Chand 
P. W. 7 to prove the use of the tractor 
for carrying the voters of village Ram- 
pura to the polling station. It has been 
established on the record that Modan 
Singh is a partisan witness as he was the 
polling agent of an Akali candidate in. 
the. election which was held in March, 
1977, and he was the polling agent of ap- 
pellant Aad Lal at the election in ques- 
tion. The trial court has made a men- 
tion of the contradictions in his testi- 
mony and we have no doubt that reli- 
ance could not be placed upon it, Lal 
Chand P., W, 7 has been held by the trial 
court to be equally untrustworthy for 
he belonged to the opposite group and 
tried to conceal his interest in the ap- 
pellant, : 


7. Tractor No. PUW 668 belonged to 
Jaimal Ram P. W. 8. He claimed to be 
an ardent supporter of Congress and 
stated that he had put up the Congress 
flag on the trolly of his tractor on the 
date of the poll, He had, however, no 
hesitation in appearing as a witness 
against that party’s successful candidate 
namely, the respondent, He is in fact a 
relation of Jas Ram P. W. 4 who claim~ 
ed to have supplied tractor No. PUW- 
550 to the respondent, and it is difficult 
to believe his testimony, It is not neces- 
sary to consider the statement of Krishan 
Ram P. W. 9 separately, for he is the-son 
of Jaimal Ram P, W., 8. Lakhe Ram P. W. 
10 is a chance witness, and his statement 
does not appear to be reliable. Hari 
Chand P. W, 11 also belongs to the group 
which was unfriendly to the respondent, 
and the trial court was a in reject- 
ing his evidence also, 


8 It is true that constable Dayal 
Chand P. W., 12 presented challans in 
respect of the use of tractors Nos. PUW 
550 and PUW 668 for carrying passeng- 
ers, but the trial court cannot be blam- 
ed if, after considering all the evidence 
which was led in support of the allega- 
tions,. it reached the conclusion that the 
story that the respondent used the trac- 
tors for the conveyance of the voters 
on the date of the poll was “woven 
around” that fact, At any rate, it canə 
not be said that the appellant has suc- 
ceeded in proving the allegation which 
was the subject-matter of trial, and we 
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court on. that finding of fact. _. 


.§. Issue No. 3.was based on. the ‘aver- .- 


ments in paragraph 11 of: the -election 


`. petition and ‘dealt with the question whe-. 
-. ther the. respondent committed.a corrupt 


-` _ practice under sub-sec. . |(2)" of Sec. 123 


C =l of: the .Act.as: he got -handbills (or post=. 
' ers) Exs. P. W. 14/3 ‘and P.:W. 14/4 ‘print-" 


ed and distributed containing. a | false 


statement regarding the result’ ‘of “some 
- alleged election to ‘Bombay ' Mertopolitan ` 

. ‘(Municipal Committee) in -which it " ‘was’ 

"u Shown: that the Janata 

routed by the Congress”. It was pleaded < 


that the subject-matter of the posters 
‘was designed to exercise undue’ influ- 
ence on the minds of the -voters so that 


“the free exercise of their votes is effec-. 


. tively interfered with.” . Particulars of 
the poster and its distribution have been 
given in the-election petition. The trial 
court has considered the evidence re- 
garding the alleged printing of the poster 
by or at the instance of the respondent, 
and has given satisfactory reasons for 
holding that this was not so. We. find 
that the statements of. Prem Kumar 
P. W..14,-Ram Swarup.P. W. 16, Raja 
Ram P. W.-15, Mohan Lal P. W. 18, Beg 
Chand P. W. 19, Satnam Rai P. W. 20, 


Subhash .Chander P. W. 21, Kulwant Rai- 
_P. W. 22, Dal Chand P. W. 23, Nand Lal- 


P. W. 24, Om . Prakash , P. W. 25 and 
other witnesses have been considered by. 
the trial court in detail, and satisfactory. 


. reasons have been given for taking the... 


view that the alleged printing of the 
poster’ and its distribution by or on be- 
half of the respondent has not been 
. established. We agree with that finding 
and no useful.purpose will be served by 
our going over the evidence once again. 


10. It may, be mentioned that in so 
far as. the allegation regarding the fal- 
sity of the information contained in post- 
er Exs. P. W. 14/3 is concerned, the trial 
court has taken the view that even that 


allegation has not been established by. 


the appellant. 


- 1i. It has to be remembered that it 
_ is an.essential ingredient of the corrupt 
practice of “undue influence” under sub- 
sec. (2) of S: 123 of the Act, that .there 
should be any “direct or indirect | -inter- 


ference or. attempt to interfere” on the - 


part of the candidate or his agent, or of 
any other person with the consent -of the 
candidate or his agent, - “with the free 


exercise of ‘any. electoral “right”. - There’ 
are two. provisos. to the sub-section . but. 
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see: no- reason. to -differ from. the. . trial - 


Party ‘had been* 


‘and Rai Sikhs were fired upon by. 


they. are obviously not applicable. to. the 


controversy - befcre us. -Jt was. therefore 


ALR 


necessary, for the purpose of establish- ` 


ing the .corrupt practice of “undue in- 
fluence”, to prove that there was 
‘to interfere with the exercise of any elec- 
toral. right. There is, however, no such 
allegation in. tke electioti petition .in 
paragraph 1r. which was the subject- 


-matter of issue No. 3 in the trial court. 
-A mere allegation that false figures wer 


any... 
direct ‘or indirect interference or attempt. 


supplied: or. distributed in the form of al. 


handbill. (or poster) even if true, cannot 


be. said. to fall within. the mischief. off 


sub-s, (2) of S..123, for that would not, 
by. itself, amount to interference or at- 


tempt at interference with.the free exer-| ` 


‘cise of an electoral. right. It cannot 
therefore be said. that the appellant has 
succeeded in alleging or proving th 


_commission of the corrupt practice which 


was the subject-matter of issue No. 3. 
- 12.. The trial court has - 


issue No. 4 related to the alleged corrupt 
practice of undue influence under sub- 
s. (2) of S. 123 because of the alleged 
misrepresentation of the “true facts” re- 


lating to an incident of firing between. 


the two groups >te., issue No. 5 related 
to the printing and distribution. of a 
poster, and issue No. .6 related to. the 


commission of a corrupt’ practice under 


sub-sec. (4) of S. 123 of the Act. 

--13. The photograph in question which 
is said to relate to the incident of firing 
is Ex, P-18/1. The allegation of the ap- 
pellant was: that there was firing in vil- 
lage Ghari, a few days before the elec- 


. tion, and the respondent tried to make 
_out through photograph Ex. P. W. 18/1 


and poster Ex. P. W. 18/2 that Kambohs 
the 


supporters of the appellant and at his. 


‘instance, and that the appellant was a 


trafficker in women, and he was anti- 
peasant in his outlook and.used to get 
the peasants evicted. 

. 14. As the trial court has pointed out, 
no evidence was led to prove that the 


photograph was prepared at the instance - 


of the respondent. An attempt was made 


to. prove that it was shown at Bhatinda . 


by Madan Lal P. W.. 30, but that was an 


considered — 
‘issues. Nos. 4, 5 and 6 together although 


afterthought as ro such allegation was . 


made in the election petition. It is also.a 
‘matter of much ‘significance that although . 
the appellant claimed that all the 10. 


persons in .the photograph .were Rai 


Sikhs or -Kambohs, ‘one of them - was. 


sæ 
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found to be Mukhtiar:Singh: who did rot 
belong to any of:. those 
Moreover ‘the group‘photograph of ‘the 
10 injured: persons could rot 
convey: to a. stranger -.that° the 
injured persons belonged to the Eai 
Sikh or Kamboh communities. The trial 
eourt has examined the evidence which 
was led in that connection, and is right 
in taking the view that the photograph 
showing the exhibition of the impugned 
photograph by Modan Lal P. W. 30 was 
not natural and had been stage managed. 
The preparation and exhibition of the 
. photograph at the instance of the respcn- 
dent has not been proved by the evider.ce 
on the. record. Moreover any such effort 
could not be said to amount to the car- 
rupt practice of undue influence as it 
could not be said to be a di- 
rect or-- indirect interference “or 
attempt to interfere with the free exer- 
cise of any electoral right. 


15. It is not disputed that poster Ex. 
P, W. 18/2 contained a statement of fact 
in relation to the personal character or 
conduct of the appellant which fell wi-h- 
in the mischief of sub-s. (4) of S. 123 of 
the Act. The allegation in the election 

. petition was that it was issued by cme 
"R. L. Angi” and was printed at Kalpana 
Printing Press, Fazilka. The appellant 
however tried to prove that the pos-er 
was issued by R. L. Aneja P. W. 39 and 
that it was he.who was the author of its 
-manuscript Ex.. P. W. 34/1. The swi'ch 


over from the authorship of R. L. Angi. 


to R. L. Aneja was not satisfactorily ex- 
plained, and goes to disprove the allega- 
tion in the election petition. Raj Kumar 
P. W. 34 has been examined to prove the 
printing of the poster in his Kalpana 
Printing Press, and his conduct has been 
rightly criticised - ‘by the trial court. We 
did not even take the precaution of hav- 
-ing the manuscript signed by its author, 


and we have no doubt that he is not a- 


reliable witness. The statement of Mokan 
Lal P. W. 35 who claimed to have at- 


tested the signature of the author of fhe. 


handbill on the declaration form, is also 
not a reliable witness. The trial court 
has examined the : statement of Ram 


Sarup P. W. 16, and has rightly. taken. 


fhe view that there was no satisfactcry 
evidence of the receipt of the poster in 
the office of the: Deputy Commissioner. 
No useful purpose will be served by `e- 
peating all that the trial court has said 
in this connection. The poster) is said to 
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have been distributed: by.‘ Om’. Prakash 
P.: W. 25, and the appellant has examin-. 


.€d Trilok Singh P. W. 26, Satish . Kumar .- 


P: W. 27, Gurcharan. Singh. P: W. 32, 
Harbhajan Singh P. W. 36, Mohinder 
Prakash P. W. 37, Thakar Singh P.. W. 38, 
Pannu Ram P. W. 40, Harbans Lal P. W. 
41, Sita Ram P. W. 42 and Mamraj P. W. 
43 and has recorded his own statement.. 
The statements of all: these witnesses 
have been examined by the trial court 
and we are in agreement with it that 
they cannot be said: to prove the ` com- 
mission of the alleged corrupt practice. 
In fact when the preparation of the 
poster under the signature of R. L. Angi 
itself remained unproved, we have no 
hesitation in-taking the view that the 
finding of- fact of the trial court in this 
respect is correct. 

16. There is thus no reason for us to 
interfere with the impugned judgment 
of the trial court. The appeal fails and is 
dismissed with costs. - 

; Appeal dismissed. 


AIR 1980 SUPREME COURT 1361. 
(From: Rajasthan) 
S. MURTAZA FAZAL ALI AND A. D. 
KOSHAL, JJ. 


Writ Petn. Criminal No. 1639 of- 1979, - 
D/- 13-2-1980. 
Tara Chand, Petitioner v. The State of 


_ Rajasthan and others, Respondents. 


- Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(1974); S. 11 (1) — Detention’ by State 
Government — Representation against, 
to Central Government — Inordinate de- 
lay in consideration renders detention 
invalid — (Constitution of India, Arti- 
cle 22 (5)). 

S. 11 (1) clearly enjoins that the Cen- 
tral Government may revoke or ‘modify 
an order of detention passed by the State 
Government. Hence, when once a. repre- 
sentation is made to the Central Govern- 
ment, it is duty bound to consider the 
same in order to exercise its discretion 
either in rejecting or accepting it. If 
there is inordinate: delay in considering 
the representation -that would clearly 
amount.to violation of the provisions of 
Art. 22 (5) so as to render. the detention 
unconstitutional and void. (Para 1) 


FAZAL ALI, J.:— This writ petition by 


Tara Chand, a brother of the „derenn, 
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Hira Nand, has been filed against and 
order of ‘detention dated 30~-6-79 passed 
by the Government of Rajasthan .:' under ~ 
the provisions of Conservation of For- 
eign Exchange & Prevention of Smuggl- 
ing Activities. Act (hereinafter called the 
COFEPOSA).. The detent’ was arrested 
on 19-7-79 arid' on the same day he was 
_ served with the grounds of detention in 
which there was no indication, although 
there .should. have.'been. that the detenu 
was entitled to make a- representation to 
the detaining authority. However, Smt. 
Nita, the wife of the detenu,. made...two 
representations dated 26-7-79 and 31-7-79 
to the State Government but the same 
were rejected on‘or before the 30th Au- 
gust, 1979. The counsel ‘appearing’ for 
the petitioner has not made any griev- 
ance regarding the rejection of these two 
representations by the State Government. 
It appears, however, that on the 6th ‘De- 
cember, 1979 another representation was 
sent by Smt. Nita to the Home Minister 
of Rajasthan, the President of India, the 
Prime Minister of India and the Finance 
Minister of the Union Government pray- 
ing that ‘the “order of detention should 
be revoked. From a letter sent to the 
detenu from the President’s Secretariat 
on 9-10-79, it appears that the President 
had ‘received his representation before 
9-10-79 and the ‘same had been’ forward- 
ed to the Finance Ministry-of the Union 
Govérnment for necessary action. It is 
common ground that neither the repre- 
sentation was considered by the - Union 
of India nor was. any order passed by. it. 
A general plea was. taken by Mr. Abdul 
Khadar that probably the Union of India 
did not receive this representation at‘ all 
which, however,- is clearly falsified by 
the letter sent: by the: President of India; 
which we have referred to above. In the 
couriter-affidavit filed py- the Govern- 
ment of India-also a very vague’.and eva- 
. sive stand appears to have - been- taken. 
It is not said that any.orders were „passed 
on the representation or that it wás`con- 
‘sidered ‘but it is said that.it was to abide 
by any stand’ taken by the State Govern~ 
ment.. Section 11 (1) of the COFEPOSA 
‘Act clearly enjoins that the Central 
‘Government may revoke or modify. an 
order passed by the State Government. 
Mr. Abdul -Khadar fairly conceded that 
the Central Government had a discretion 
_lunder Section Tl of the COFEPOSA Act 
to revoke the order of detention. Thus 
‘twhen once a representation is’ made to 
the Central Government, it is duty bound 
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to consider the: same in order to exercise 
its discretion either in rejecting or ac- 
cepting it. If there is inordinate delay in 
considering the. representation that 
would clearly amount to: violation of the 
provisions of Art. 22 (5):so as to render 
the detention unconstitutional and : void. 
We,: therefore, allow the petition: and di~ 
rect that the ee ae released - forth- 
with. a 

"Petition allowed, 


"r 





AIR 1980. SUPREME COURT 1362 
(From x- ‘Punjab & Haryana)® - 
A. C. GUPTA AND D. A. DESAI, JJ. 
ie at Appeal No. 1035 of 1978, D/- 9-5= 


= ` Raghbir Singh. Gill, „Appellant v. S 
Gutcharan Singh Tohra and others, Res 
spondents, 


(A) Representation of the “People Aet 
(1951), S. 94 — Scope and object — In- 
terpretation — Factors to be considered. 


Section 94 cannot be interpreted or 
examined in isolation, Its scope, ambit 
and underlying object must be ascertain~ 
ed in the context of the Act in which if 
finds its place, viz. the - Representation 
of, the People Act, 1951 and further in 
the. context of the fact. that this Act it- 
self was enactéd in exercise of power 
conferred by . the articles in Part XV 
titled ‘Elections’ in the Constitution. The 
Act has to be interpreted in a way that 
helps achieve..the constitutional goal, 
The trust reposed by the Constitution 


in voter is that he will act as a respon= | 


sible -citizen choosing .his masters for 
governing the, country . for the period. 
prescribed by ‘it. Any interpretation of 
S, 94 must essentially subserve: the pur- 
pose’ for which. it is enacted. The inter- 
pretative process , must: advance the basie 
postulate of free.and fair election for 
setting up democratic institution and not 
retard it. S. 94 cannot be interpreted 
divorced. from the constitutional values 
enshrined in the Constitution. AIR 1973 
PE; 1461 and AIR 1978 sc 851, -Rel. on, 


(Para YOAY : 


(By Hesri of the People: Act 
(1951), Ss. 94, 95; 87, 128 — Secrecy of 
ballot — Meaning of — Voter cannot be 
compelled to divulge whom he voted — 
Bar under S: 87 is not absolute — Voter 


*Election Petn. No. 1 of 1976, Dj- 8-6+ 
_ 1978. (Punj & Har). l 


FX/GX/C700/80/DVT 


vae 


1989 - 


can. voluntarily disclose ‘in larger interest 
- of free and fair elections.. (Constitution 
of India, Arts. 20, 394). ae Act 
(1872), S. 132). 

S. 94 is cast in negativ2 Sandane The 
important words are “shall be required”, 
The word ‘required’ has an inbuilt - ele- 
ment of compulsion. When it is said that 
no witness shall be required to state for 
whom.he has voted at ar. election, on a 
pure grammatical construction uninhisit- 
ed by any other consideration it would 
mean that the witness cannot be cem- 
pelled against his will to disclose how he 
has voted or for whom he has vo-ed. 
The combined effect of S. 87 (2) read 
with S. 95 of the Act, and omitting S 94 
for the time being, would be that it a 
witness in an election. petition is qaes- 
tioned as to for whom he voted he wculd 
be under an obligation to answer shat 
question. The principle of secrecy of 5al 
lot necessitated a specific provision ex- 
cusing the witness from answering such 
a question which he would be under an 
obligation to answer under S. 132 of the 
Evidence Act or S. 95 (1) of. the Act. Sec- 
tion 9 precedes S. .95 which obliges a wit- 
ness to answer all questions relevan: to 
the enquiry in an. election petition even 
on the pain of self-incrimination.. But for 
S. 94,. the witness could not have avpid- 
ed answering the question put to him: as 
to for whom he voted. ` (Para 12) 


Secrecy of ballot undoubtedly is. an 
indispensable adjunct of.free and fair 
elections, A voter had tc be  statutcrily 
assured that he would not be compelled 
to disclose by any authority ‘as to for 
whom he voted so-that a voter may ote 
without fear or favour and is free ftom 
any apprehension of its cisclosure against 
his will.from his own lips. To that ex- 
tent S. 94-of the Act carves out an ex- 
ception to S. 132 of the Evidence Act and 
S. 95 of the Act. Secrecy of ballot cam be 
appropriately styled as a postulate of 
constitutional democracy. This - postvlate 
of constitutional democracy rests on pub- 
lie policy. (Paras, 13, 14) 


S. 94, however, does not enact an adso- 
lute prohibition or a total embargo en a 
voter being questioned about how he 
voted. It is the privilege of the voter to 
refuse to answer a question as fo for 
whom he voted. Ensuring the secrecy of 
ballot does not mean that there is a sotal 
embargo and absolute prohibition on 
‘finding out through the mouth of a voter 
for whom he voted. If S. 94 is interpret- 
ed to mean to be a privilege of the voter 


i 
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to divulge or not to divulge how he voted 
and if. he. chooses not to divulge, S. 94 
protects. him inasmuch as he cannot be 
compelled to divulge .that information, 
then: it does not stand: in ` conflict with 
the other important principle of free and 
fair elections to sustain parliamentary 
democracy. But if a voter. chooses to 
open his lips of his own free will with- 
out direct or indirect compulsion and 
waive the privilege, nothing prevents 
him from disclosing how he voted. There 


is no provision which would expose him . 


to any penalty if a voter voluntarily 
chooses.to disclose how he voted or for 
whom he voted. Section 128 has nothing 
to do with the voter disclosing for 
whom he voted. It casts an obligation of 
secrecy of those connected with the pro- 
cess of election and not on the voter. 
(Para 20) 


If the section is. ‘interpreted to mean 
that it casts an absolute embargo and 
admits of no exception in which a voter 
can divulge his vote, then the mischief 
thereby perpetrated can be demonstrably 
established. One can then manipulate the 
vote cast by a voter and poor voter will 
be helpless and unable to assist the Court 
by his testimony which is the best direct 
evidence to éstablish for whom he voted 
and what mischief has been played with 
hiś vote, (Para 21) 


If secrecy of ballot instead of ensur- 
ing free and fair elections is used, to de- 
feat the very public purpose for which 
it is enacted,.to suppress a wrong com- 
ing to light -and to protect a fraud on 
the -election process or even to defend a 
erime, viz., forgery of ballot papers, this 
principle of secrecy of ballot will have 
to yield to the larger principle of free 
and fair elections, Secrecy of ballot 
though undoubtedly a vital principle for 
ensuring free and fair elections, it was 
enshrined in law to subserve the larger 
public interest, namely, purity of elec- 
tion for ensuring free and fair election. 
The principle of secrecy of ballot cannot 
Stand aloof or in isolation and in. con~ 
frontation to the foundation of free and 
fair elections, viz.,. purity of election, 
They can. co-exist but where one is used 
to destroy the other, the first one must 
yield to principle of purity of election in 
larger public interest. In fact secrecy of 
ballot, a privilege of the voter, is not in- 
violable and may be waived by him as a 
responsible citizen of this country to en- 
sure free and fair election and to unravel 
foul play. Election Petition No, 1 of 1976, 
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F D/- 8- 6-1978 (Punj: & Har), Affirmed. ` 
: , (Paras 22, 237 

© Representation: of. the People ‘Act 
.(1951), S. 116-A —- Election appeal -to 
Supreme Court — Ordinarily no interfer- 
‘ence with finding of fact reached by 
High Court. AIR 1970 SC 2075 and (1972) 
39 Ele LR '305 (SC), Rel. on.. (Para 38) 


(D) Representation of the People Act | 


(1951), S: 64-A — Applicability — Tam- 
pering ete. must be of such large scale 
that result of poll cannot be ascertained 
— Only four ballot papers tampered —~ 
Possibility of ascertaining votes cast — 
S. 64-A not attracted. (Para 44) 


(E) Representation of the People Act 
(1951), S. 100 — ‘Tampering of ballot 
paper proved — Returning Officer not 
rejecting them as invalid — Court, in 
election petition, can ascertain for whom 
vote was cast and accept it as valid vote. 
. AIR 1972 SC 447, Disting. (Para 45) 

(F) Representation of the People Act 
(1951), S. 100 (1) (d) (iti) — Election peti- 
tion— Grounds— Tampered ballot paper 
— Returning Officer counting it without 
ascertaining to whom vote was intended 
to be cast — Amounts to improper re-: 
ception of ballot paper — Election peti- 
tion challenging -the same maintainable. 

` (Paras 49, 50) 

“(G) Representation ‘of the People Act 
(1951), S. 100 — Election petition — Re- 
count, when may be ` granted: ~ Condi~: 
tions ‘precedent. 

“Recount cannot be ordered just. for the 
asking. A petition for recount after in- 
spéction of the ballot papers must ' con- 
tain an adequate statement on - material 
facts on which the petitioner relies in 
support of his case and secondly the Tri- 
bunal-must be prima facie satisfied that 
in order to decide the dispute and to ‘do. 
complete justice between the Parties an 
inspection of the ballot papers is neces- 
sary. The discretion conferred in this 
behalf should not be exercised in such a 
way so as to enable the applicant to in- 
dulge in a roving inquiry with a view 
to fishing out materials for declaring the 
election void. Only. on the special facts 
of a given case sample inspection may bs 


ordered to lend further assurance to the _ 


prima facie satisfaction of the Court: re- 
garding the truth of the allegations made 
for a purpose. of fishing out materials, 
. Case law relied, (Para 33) 

(H) Representation of the. People Act 
(1951), S. 100 — Construction of — All 


conceivable infirmities “voiding - election ` 


included. } 


Raghbir- Singh v; Gurcharan Singh” 


_ AIR 1955 SC 123; (1955) 1 SCR 613 


ATL R. 


-In order to ensure the purity: of elec- 
tlon ‘it-is better to:so construe S, 100 as > 


to embrace within its fold all  conceiv= ` 
able infirmities which may be urged for 
voiding an election, ‘AIR 1978 SC 851, 
Rel, on. (Para 51) 
Cases Referred: Chronological Paras ` 
AIR 1980 sc 206: (1980) 1 SCR 571 33 


‘AIR 1978 SC 851: (1978) 2 SCR 272 


TOA, 50 
AIR 1975 sc 21171 1975 Supp SCR 202 
33 


. AIR 1975 SC 2182: (1976) 1- SCR 191 33 


AIR 1973 SC 215: (1973) 2 SCR 920 33, 
38 

AIR 1973 se 1461: 1973. Supp SCR 1 
0A 
AIR 1972 SC 447 45 
(1972) 39 Ele LR 305 (SC) 38 
(1971) 12 Guj LR 850 13 
AIR 1970. SC 276: (1970) 1 SCR 352 33 
AIR 1970 SC 2075 38 


(1969) 2 WLR 454: (1969) 1 All ER 369, 
Victoria Sporting Club Ltd, v., Hannam 
18 

(1965) T. QB 603: (1964) 2 All ER 561, 
R. v. Board of Trade -13 
AIR 1959 SC 149: 1959 Supp 1 SCR 528 
2A- 


24 
AIR 1952 SC 64: 1952 SCR 218 23 
(1897) 2 QB 124: 76 LT 679, Spokes v. 
Grosvenor Hotel ‘$ 12 
(1876) 1 QB 452: 34 LT 660, R, v, Beard- 
sali. 25 


G48) 3 QB 30, ‘Mayor of London. vV R: 
, “ls 


U. R Lalit, Sr; Advocate Ms. O, P: 
Sharma, Vivek Seth and Miss Anil 
Katyar, Advocates with him), for Appel- 
lant; Mr, Hardev Singh, Sr, Advocate 
(M/s. R. S. Sodhi, M. S. Gupta and Miss 
Manisha Gupta, Bic ag with him), for 
Respondents, 


“DESAI, J—~ Purity of election and _ 
secrecy of ballot, two central pillars sup- 
porting the edifice of Parliamentary de- 


Mocracy envisioned ` in the constitution 


stand in confrontation with each other 


or are complimentary to each other, pre- _ 


sent the core problem in this appeal. 


‘2. First to the factual metrix; Punjab 
Legislative Assembly formed a constitu- 


‘ency for- electing members to the -Coun- 


cil of States.. On- March 3, 1976, a notifi- 
cation was issued calling upon the mem- 
bers of Punjab Legislative ‘Assembly to 
elect three members to the Council’ of 
States, The election: programme was: 
March ‘10, 1976, was “prescribed - as the - 


.last date for-filing.nominations, the scru- 


tiny. of. the nominations, was -to be. maje. 
on March-11, 1976; March 13, 1976, - was . 


the last date by which it, was permissikle 
to withdraw from the election;. in tne 
event.of contest, poll was to take place 
on March 27, 1976; counting was to, ve 


done on the same day. Respondent 4: 


Smt. Amarjit Kaur and respondent 5 Sat 
Pal Mittal wére nominated as candidates 
of the political party described as Indian 
National ‘Congress. ` Appellant “Sardar 
Raghbir Singh Gill claimed to be an m- 
dependent candidate. Respondent 1 Gur- 
charan Singh Tohra was a nominee of 
the Akali Party. As there were three 
seats -and four’ candidates, poll was con- 
ducted on March 27, 1976. The voting was 
in accordance with the system of pro- 
portional representation by means of 
the single transferable wote. Counting 
took place on the same day after the poll 
closed at the prescribed hour. Two cen- 
didates ofthe Indian National Congress, 
Smt, Amarjit Kaur and Sat Pal Mit-al 
secured 29 and 27 first preference vo-es 
respectively.’ Appellant secured- 23 | first 
preference votes. Respondent 1, the Akali 
. Nominee also’ secured: 23 first preferer.ce 
votes. The quota was 25.51 votes. Ac 
cordingly, Smt. Amarjit Xaur and Sat 
Pal. Mittal who had secured first prefer- 
ence votes in excess of the ascertained 
quota were declared elected. The surp_us 
first preference votes according to fhe 
steond preference votes to the tune. of 
4.81 votes were added to the first pzæ 
ference votes polled by the appellant and 
be was declared elected tc the third seat. 
Respondents 2.and 3, twc sitting mem- 
bers of Punjab Legislative Assembly 
and, therefore, eligible electors, filed an 
election petition on May 10, 1976, chal- 
lenging the election of the present ap- 
pellant, the independent candidate who 
was declared elected to the third seat, 


inter alia, contending. that the result of. 


the election of the present appellant has 
been materially affected -tij by non-com- 
pliance with the provisions of the Repre- 
sentation of the People Act, 1951, end 
the Rules made thereunder; (ii) by ‘im 
` proper reception of votes in favour - of 
respondent 1; and (iii) by commission of 
corrupt practice in the interest of appel- 
lant by his agent as also commission of 
corrupt practice by obtaining ` assistamcë 
of persons in the service of the Pun-ab 
Government. The ‘allegation . was: that 


_ Giani Zail. Singh. was the Chief Minister 
of Punjab. atthe, relevan;: time. and it . 
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was he_who had. put, Up. the appellant as 


a candidate even though the members of 


the. Assembly ‘belonging. to Indian Na- 
tional . Congress -computing. their . voting 
strength in the- Assembly had only field- 
ed two candidates Smt, Amarjit Kaur 


and Sat Pal Mittal. The Chief Minister 
Giani. Zail Singh in order ‘to snatch the 


third seat. not legitimately available, 
fielded appellant as his candidate ‘and to 
secure his election, power, of office was 
abused, Seven members of Assembly be- 
longing to Akali Party and alone Jan 
Sangh M.L.A. were- detained under the 
Maintenance of Internal Security Act, 
the detenus included P. W. 16 S. Par- 
kash Singh Badal, detained in Tihar Cen- 
tral Jail at Delhi, P. W. 15, S. Jaswinder 
Singh Brar, and P. W. 14 S. Jagdev Singh 
Talwandi, detained in Central Jail at 
Patiala, S. Basant Singh Khalsa, detain- 
ed in Jail at: Nabha, P. W..13 S. Surjit 
Singh Barnala, detained in Jail at Jul- 
Tundur,..S. Gurbachan Singh and S. Kun- 
dansingh Patang, detained in. Jail at 
Sangrur, all belonging to Akali Party 
and Dr. Baldev Prakash belonging to Jan 


Sangh. . These detenus applied for’ postal — 


ballots with a view. to exercising their 
right of franchise and they did. in fact 
exercise their franchise. In course of 
counting it transpired that four: postal 


‘ballot papers were. tampered with and 


the tampering indicated. that. the, first 


preference vote in favour of. respondent. 


1, Gureharan Singh Tohra, the Akali 
candidate. was altered to show second 
preference vote as also to indicate, a 
first preference, vote in favour. of the 
appellant. This was noticed by P. W. 12 
S. Manjit Singh Khera who was the 
counting agent of respondent 1. It was 
alleged that Giani Zail Singh abused his 
power as Chief Minister by bringing 
pressure upon S, Partap Singh, the Re- 
turning Officer, Sardar Tirth Singh 
Sobti, a Sub-Post Master and the Super-~ 
intendents of Jails at Sangrur, . Patiala 
and .Nabha, for facilitating the tamper- 


ing and thereby four additional first pre- 


ference votes were wrongly received in 


favour of the appellant to which he was — 


not entitled and the valid votes in favour 
of first respondent were denied to him 
by improper refusal and that it has di- 
rectly and materially affected the result 
of the election. It was, however, stated 
in. the petition that though the tamper- 


ing of four ballot papers was sélf-evi- ` 
dent, they, the petitioners ` were not in a 


position to state the exact method adopt- 
ed in this behalf, The allegation. of cor- 


` 
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tupt practice was that with the assist- 
ance of Chief Minister Giani Zail Singh 
official machinery: was. pressurised’ and 
utilised ` to get the appellant elected. ‘To 
the election petition the returned candi- 
date, namely, the present- appellant 
whose election was called in question, 
two other returned candidates and the 
defeated Akali candidates were implead- 
ed as respondents, 


3. The returned candidate, the pre- 
sent appellant contested the petition, 
inter alia, contending that the whole pe- 
tition is based on conjectures and sur- 
mises, The allegation of corrupt practice 
was firmly denied, He also denied’ his 
relationship with Giani- Zail Singh and 
further denied that he was a candidate 
put up by Giani Zail Singh. Any allega~ 
tion of tampering -was denied and it was 
contended that Akali Party presented a 
picture of a house divided and, there- 
fore, the surmise made that members be- 
longing to the Akali Party would en 
bloe - vote for the Akali candidate is not 
justified. It was contended that the. petim 
tioners as admitted by them in the peti- 
tion- were not in a position to state the 
exact method and process adopted by the 
Returning Officer and his accomplices in 
tampering with the postal ballots and, 
therefore, the case put forth in the peti- 
tion is a figment of imagination, devoid 
of particulars and the petition is liable 
to be thrown out on this ground, 


_ 4, The learned Judge of the High 
Court before whom the petition came up 


for hearing framed as many as seven. 


issues. One issue was whether a case for 
inspection of ballot papers is made out? 
The central issue was whether four bal- 
lot papers were unauthorisedly tamper- 
' ed with after the voters thereof had cast 
their first preference on them in favour 
of Akali candidate, and if so, whether 
they were thereby converted in favour 
of the returned candidate by | changing 
the figure I. placed against the name. of 
Akali candidate into figure II and further 
placing the figure I in favour of. the 
returned candidate. On the finding of 
‘this issue a further issue had to be an- 
swered whether the. four ‘votes were 
improperly received and counted in 
favour of the returned candidate and im- 
properly refused to Akali candidate . in 
whose favour they were cast, and. if this 


miscount materially . affected the result _ 


of the election? There was an issue about 
alleged corrupt practice which was held 
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not proved and was answered in favour 
of the returned candidate. 


5.. It may be noticed that neither the 
election petitioners (respondents.2 and 3 
in this appeal) nor -the appellant, the 
returned candidate, nor respondent 1 the 
unsuccessful Akali candidate stepped in- 
to the witness box, Election petitioners 
examined P., W. 12 Sardar M. S. Khera, 
counting, agent of respondent 1, four 
voters whose votes were alleged ‘to have 


been- tampered with.and an expert P. W.. 


17 Dewan K. S. Puri. On behalf of the 
appellant R. W. 1 S. Partap Singh, the 
Returning Officer, R. W. 2 Karnail Singh 
Marhari, R.: W. 3 Master Jagir Singh to 
prove defection from Akali Party, and 
R.. W. 4 the expert Mr. R. K. Vijh to 
prove that though the four ballot papers 
appear to be tampered, it must be by 
voters themselves, were examined, 


6. The learned Judge held that the 
four ballot papers, one each allotted to 
P. W, 13 S. Surjit Singh Barnala, P. W. 
l4 S. Jagdev: Singh Talwandi, P. W. 15 
S. Jaswinder Singh Brar and P. W, 16 S, 
Parkash Singh Badal, were tampered 
with in that each of the voter had cast 
his first preference vote in favour of the 
unsuccessful Akali-" candidate S, Gur- 
charan Singh Tohra and no second pre- 
ference vote was indicated and each one 
of the vote was altered so as to appear 
that each one of them had cast his first 
preference vote in favour of the return- 
ed candidate, the appellant, and second 
preference vote in favour of S. Gur- 
charan Singh Tohra. On this finding the 
learned Judge concluded that these four 
votes were improperly received in fav- 
our of returned candidate and improper- 
ly refused to the’ unsuccessful Akali 
candidate and. there has thus been a mis- 


count, and a recount was necessary and. ` 


on the recount the unsuccessful 
Akali candidate’ secured 27` first 
preference votes by the addition of 


the aforementioned four tampered votes 
to the 23 first preference votes already 
polled by him and that deducting four 
first preference votes from the 23 first 
preference votes already counted in fav- 
our of returned candidate he polled 19 
first preference votes.. On this recount 
unsuccessful Akali candidate respondent 
1 was shown to have polled first prefer- 
ence votes in excess of- the quota and, 
therefore, there was no necessity to take 
into account the secénd preference votes, 
Accordingly the election. petition was 


p 


allowed and the unsuccessful Akali can- ` 
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didate was declared elected and the elec- 
tion of the returned cancidate was -et 
aside. Hence this appeal ky the returned 
candidate. 


7. When the petition was set down -or 
recording parol evidence M. S. Kheza, 
polling and counting agent for respcn~ 
dent 1 was examined on behalf of the 
petitioners. He was follow2d by P. W. 13 
S. S. Barnala. In his examination-mn- 
chief the following two questions were 
asked: "Q. How many preferences cid 
you cast on the ballot paper aforesaic’? 
This was objected to on behalf of the 
returned candidate which objection was 
overruled and the following answer vas 
recorded: “A. I cast only one prefererce 
vote and did not cast any second prefer- 
ence in favour ‘of any other candidate”, 
"Q. In whose favour did you cast ycur 
first preference vote’? Ar objection was 
taken on behalf of the returned candi- 
date that the question violates the se- 
crecy of .the ballot as ensured by S. 94 
of the Representation of zhe People Act, 
1951 (‘Act’ for short), and, therefore, -he 
question was impermissible. At that stige 
Civil Miscellaneous Application No. 1!-E 
of 1977 was presented on behalf of -hẹ 
election petitioners purporting to be wn- 
der S. 115 of the Code of Civil Proze- 
dure. requesting the Court that the feur 
tampered postal ballot papers be allowed 
to be ‘inspected and the concerned vit- 
nesses be permitted to -be questioned with 
- reference to them when they enter -he 
witness box. The application was cm- 
tested. Ultimately, the learned Judge by 
his reasoned ‘order dated October 25, 
1977, granted the application. As a seri- 
ous exception was taken to a part of this 
direction, the same may be reproduced 
in extenso: 


"I would accordingly allow the apli- 
cation and. direct the inspection and 
examination of the postal ballot paper: in 
the present case, Inevitabiy the witnesses 
relevant to these ballot papers are <lso 
allowed to be examined with regard 
thereto in the interest of justice.” 


This order was questioned by the.. re- 
- turned candidate by filing a pias to 
obtain ‘special leave to appeal to. -his 
Court but subsequently it was withe 
drawn, Thereafter all the four concern- 
ed witnesses were questioned. in their 
respective examination-in-chief with re- 
gard to the first preference. vote cast by 
each of them and also a negative answer 
- was taken that none of them hed cast 
his second preference vor, = 
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8 Mr. P. R. Mridul, learned counsel 

who appeared for the appellant directed 
a frontal attack on the order dated Oc- 
tober 25, 1977, by which the learned 
Judge not only allowed the. inspection 
and examination of the postal ballot 
päpers but also permitted the witnesses 
to be questioned relevant to the ballot 
papers. 
' 9. The contention is that the impugn- 
ed order dated October 25, 1977, is bad 
in law and unsustainable on facts and 
if that order is illegal, the evidence per- 
mitted pursuant to the order would be 
inadmissible and if that ` inadmissible 
evidence is excluded even if the Court 
accepts the evidence of the expert exam- 
ined on behalf of the election petitioners 
that the four ballot papers were tamper- 
ed with, yet there would not be further 
material to show as to: what was the vote 
originally recorded by the voter and the 
nature and character of simultaneous or 
subsequent alteration. Consequently, he 
says that these four postal ballot papers 
will have to be excluded from. counting 
arid if they are so excluded ` the appel- 
lant returned candidate would still be 
having greater number of first prefer- 
ence votes and his-election could not be 
set aside. This is the fundamental issue 
in this appeal and it is the appellant’s 
sheet anchor and as it goes to the root 
of the matter and the fact of appeal sub- 
stantially hangs on it, in fairness to- the 
appellant the contention may be examin- 
ed in all its ramifications. There were 
various limbs of the submission . and for 
clarity each submission may: be examin- 
ed separately, 


10. The first limb of the contention 
is that the order dated October 5, 1977, 
violates the mandate of S. 94 of the Act 
and strikes at the root of a fundamental 
principle governing elections in a demo- 
cratic polity. and is, therefore, impermis- 
sible, Section 94 of the Act reads as 
under: ; i 

“94. Secrecy of.voting not-to be infring- 
ed— No witness, or other person shall be 
required to state for whom he. has. voted 
at an election,” 

10-A. Section 94 cannot be interpret- 
ed or examined in isolation. Its scope, 
ambit and underlying object must be as- 
certained in the context of the Act inl 
which it finds its place, viz., the Repre- 
sentation of the People Act, 1951 and fur- 
ther in the context of the fact that this 
Act itself was enacted in exercise of power 
conferred by the articles in Part XV} 
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` titled. ‘Blections’” in“ 
An Act to: give effect to the basic ‘feature 
of the Constitution -adumbrated : 
boldly proclaimed in the preamble to 
the Constitution, viz., the people of India 
constituting into a ‘sovereign, 
secular, democratic republic, has to be 
interpreted ‘in a way that helps achieve 
the constitutional goal. Preamble sets 
out the political society which we want- 
ed to set up and, therefore, it must be 
given all importance. The realisation’ of 
goals and vision set out in the preamble 
forms the fabric and permeates the 
whole scheme of constitution. The goal 
on the constitutional horizon being of 
democratic republic, a free and fair elec- 
tion, a fountain spring and cornerstone 
of. democracy, based: on universal adult 
suffrage is the basic. The regulatory pro- 
cedure for achieving free and fair elec- 
tion for setting up democratic institution 
in, the country is provided in the Act. 
Further, Sikri, C. J., Shelat, Grover, 
Hegde. Mukherjea & Reddy. JJ. in Kesa- 
vananda Bharati v. State of Kerala, 1973 
Supp SCR 1: (AIR 1973 SC 1461), have 
in clear and . unambiguous terms laid 
down that republic democratic form of 
Government is. one of the, basic and 
essential features of our Constitution. In 
Mohinder Singh Gill v. The Chie? Elec- 
tion Commissioner, New Delhi, (1978) 2 
SCR 272: (AIR 1978 SC 851) Krishna 
Iyer, J. has quoted with approval a state- 
ment of Sir Winston Churchill which 
reads as under: : 

' “At the bottom of all tributes paid to 


democracy is the little man, walking in- . 


to a little booth, with a little pencil, mak- 
ing a little cross on a little bit of paper 
— no amount of rhetoric or voluminous 
discussion can possibly diminish the 
overwhelming importance of the. point.” . 
To adopt it with a slight variation, 
thing can diminish the overwhelming im- 
portance of that cross or preference indi- 
cated by the dumb sealed ‘lip voter. That 
is his right and the trust reposed by, the 
Constitution in him is that he will act 
as a responsible citizen choosing his 
masters for governing the country for 
the period prescribed by it. 
‘|pretation of S. 94 must essentially sub- 
Serve the purpose for which it is enact- 
ed. The interpretative process must ad- 
vance the basic postulate of free and fair 


election for setting up democratic insti- `- 
. [tution and, not retard it. Section 94 can- 


not be interpreted divorced ‘from the 
constitutional values -enshrined _ in be 
Constitution.. - f 
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‘and © 


socialist, - 


no- 


Any inter-` 
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“LL To start with it is’ -necessary ` to’: 


‘examine the format and setting of’ Sec--: 
tion 94. It finds ‘place in - Chapter III - 


headed “Trial of Election Petitions”. 


cursory -glance at various provisions in-'` ~ 


cluded in Chapter III from S: 86 to Sec- 
tion 107 would leave no room for doubt 
that the Chapter prescribes 
for trial of election petitions. Sec. 87 (3) 
provides for application of the provisions 
of the Indian Evidence Act (‘Evidence 
Act’ for short) to the trial of election 
petitions subject to the provisions of the 
Act. In order to unfetter election peti- 
tions from the fetter of property laws 
a far reaching exception had to be en- 


acted in S. 93 lifting. the embargo on the ` 


admissibility of documents for want of 
registration or inadequacy of stamp. Sec- 
tion 95 is to some extent in pari materia 
with S. 132 of the Evidence Act inasmuch 


as it does not excuse a witness from an-' 


swering questions in the trial of an elec- 
tion petitions upon the ground ‘that the 
answer may incriminate him or may ex- 
pose him to any penalty or 
but extends protection in respect of such 


answer by giving-him a certificate -òf 


indemnity in respect of specified offences. 
Looking to the format and setting the 
question is: does S. 94 create merely a 
processual inhibition against compelling 
a witness to answer a question disclosing 


‘for whom he had voted or does thé sub- 


stantive provision, as was contended on 
behalf of the appellant, enacted with a 
view to.ensuring total secrecy of ballot 
as an integral part of free and fair elec- 
tion vouchsafed by the constitution, put 
a complete embargo on the- disclosure 


‘for whom the witness voted? The larger 


question whether free ‘and fair élections 
necessarily imply secrecy of voting or 
to ensure free and fair elections in a 
given situation secrecy of voting has to 
yield.to the fundamental’ principle of 
free and fair election, will be presently 
examinéd. At this stage it is necessary to 
confiné to the language 
provision is couched. 


forfeiture | 


in which the 


procedure - 


12.. Does S. 94 prevent any one from - 


seeking information about how a person 
has: cast his vote from the mouth of the 
person or is it the privilege of the voter 
not to be compelled to disclose for whom 
he has voted? The provision is cast in 
negative language. The important words 
are “shall be required”. The word ‘re- 
quired’ has an inbuilt element of com- 
pulsion. When it is said that no witness 
shall be required to state for whom. he 
has voted at an election, ‘on va’ ‘puré 
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grammatical. construction uninhibited ty. 
any other consideration it would mean 
that the witness cannot be compelled 
‘against his- will to disclose how he has 
voted or for whom he has voted. Wha 
a witness is put.in the witness box ard 
he is questioned under oath as to ary 
matter relevant to the issue in any suit 
or in any civil or criminal proceeding, in 
which -he is called to. give evidence, the 
witness is mot excused from answering 
any question relevant to- the matter 
under enquiry upon any ground includ- 
ing the ground that the answer to such 


question will criminate or may tend G- - 


rectly or indirectly.to criminate such 
witness or that it will expose or tend 
directly or indirectly to expose such wł- 
ness to a penalty or forfziture of any 
kind as provided in S. 132 of the Evi- 
dence Act. There is a proviso to the sec- 
tion which extends protection in respect 
of such compelled testimony to the ex- 
tent indicated in the proviso. S. 87 (3) of 
the Act was enacted to avcid any conten- 
tion that an election petition is neither 
a civil nor a .criminal proceeding amd 
hence S. 132 of the Evidence Act is not 
attracted. But as the proviso to Sec. 132 


of the Evidence Act extends only a qua i-. 


fied privilege, S. 95 of the Act which is 
in pari materia with S. 122 of the Eri- 
dence. Act had to be incorporated in the 


chapter with its own proviso for a sligIt-. 


ly larger protection. In view of the im- 
perative language of S. 132 of the Ervi- 
dence Act a witness canno; refuse to an- 
swer a question which is relevant to tae 
matter under enquiry in which he is 
called as a witness even cn the pain of 
self-incrimination. In the past in the 
countries governed by Anglo-Saxon jur-s- 
prudence the witness was privileged bath 
from answering questions and producing 
documents the tendency of which was 
(to) expose the witness to any crimiral 
charge, penalty or forfeiture (see Spokes 
v. Grosvenor Hotel, (1897) 2 QB 124). 
This privilege was founded upon tae 
maxim nemo tenetur | seipsum prodere. 
meaning, no one is bound to crimincte 
himself and to place himself in peril. 
Over a period, as Wigmore puts it, tre 


privilege indirectly and ultimately works i 


for good — for the good of the innocent 
accused and of the community at large, 
but directly and concretely it works for 
ill — for the protection of the guilty and 
the consequent derangement of civic 
order and therefore, ther2 ought to e 
an end of judicial cant towards . crire. 
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The result is that the privilege is with- 
drawn as clearly - transpires from ‘the. 
language of S. 132 of the Evidence Acti- 
and the -proviso only affords a qualified 
privilege inasmuch as any such answer 
which a wifness shall be compelled to 
give under the main part of S. 132 shall 
not subject him to any arrest or prose- 
cution, or be proved against him in any) 
criminal proceeding except a prosecution 
for giving false evidence by such an- 


'swer. One may recall here the constitu- 


tional guarantee against self-incrimina- 
tion as enacted in Article 20 (3) which 
provides that no person accused of any 
offence shall be compelled to be a wit- 
ness against himself. It would, 
therefore, appear that a witness 
when questioned in the witness box 
relevant to the matter in issue in a pro- 
ceeding in which he is called as a wit- 
ness has to answer the question put. to 
him and cannot escape the obligation to 
answer the question even if the answer 
was likely to incriminate him except to 
the extent the qualified privilege is ex- 
tended to -him under the proviso. Sec- 
tion 87 (2) of the Act provides that ` the 
provisions of the Indian Evidence Act, 
1872, shall, subject to the provisions of 
the Act, be deemed to apply in all res- 
pects to the trial of an election petition. 
Section 95 (1) of the Act re-enacts the 
main part of S. 132 of the Evidence Act. 
The combined effect of S. 87 (2) read 
with S. 95 of the Act, and omitting S. 94 
for the time being, would be that if a 
witness in an election petition is-ques- 
tioned as to for whom he voted he would 
be under: an obligation to answer that 
question. The principle of secrecy of: 
ballot necessitated a ‘specific provision’ 
excusing the witness from . answering 
such a question which he would be under 
an obligation to answer under S. 132 of 
the Evidence Act or S. 95 (1) of the Act. 
Section 94 precedes S. 95 which ” obliges 
a witness to answer all questions rele- 
vant to the enquiry in an election peti- 
tion even on the pain of self-incrimina- 


. tion. But for S. 94, the witness could not 


have avoided answering the question ‘put 
to him as to for whom he voted. 


13. Secrecy of ballot undoubtedly is 
an indispensable adjunct of free and fair 
elections. A voter had to be statutorily 
assured that he would not be compelled 
to disclose by any authority as to for 
whom he voted so that a voter may vote 
without fear- or favour and is free from 
any apprehension of its disclosure against! 
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his will from his own lips, To that ex" 
tent S. 94 of the Act carves out. an ex- 
ception to’ S. 132 of the. Evidence Act 
and S. 95 of the Act (see Dr. Chhotalal 
Jivabhai Patel -v. Vadilal Lallubhai 
Mehta), (1971) 12 Guj LR 850 at p. 860, 
As Section 94 carves out an exception to 
S. 132 of the.-Evidence Act as also to 
S. 95 of the Act it was necessary to pro- 
vide for protection of the witness if.. he 
is compelled to answer a question which 
may tend to incriminate him. Section 95 
provides for. grant of a certificate of in- 
demnity in the circumstances therein set 
out. A conspectus of the relevant provi- 
sions of the Evidence Act and Ss, 93, 94 
and 95 of the Act would affirmatively 
show -that they provide for a procedure, 
including the procedure for examination 
of witnesses, their rights and obligations 
in the trial of an election petition, The 
expression ‘witness’ used in the section 
is a pointer and further expression ‘other 
person’ extends the protection to a forum 
outside courts, Section 94, therefore, can« 
not be singled out as was contended on 
behalf of the appellant as a substantive 
provision and being unrelated to the pro- 
cedure prescribed for “trial of election 
petition, This conclusion is reinforced by 
the title of Chapter HI “Trial of Elec- 
tion Petitions” because it is legitimate 
and indeed proper to have recourse to 
heading and- sub-heading given to a 
group of sections in an Act of Parliament 
to find guidance for the construction of 
the words in a statute. (see R. v. Board 
of Trade, Ex-parte St. Martin’s preserv« 
ing Co.. Ltd... (1965) 1 QB 603 at p. 607) 
coupled with this one ean advantage-« 
ously refer to a known canon of con- 
struction that every section of a statute 
is to be construed with reference to the 
context and other sections of the Act, 
so as, as far as possible, to make a con- 
sistent enactment of the whole statute. 

` 14. The marginal note of Sec, 94 says, 
"secrecy of voting not to be infringed. 
Section 128 of the Act casts an obligation 


on every officer, clerk, agent or other . 


person to maintain and’ aid in maintain- 
ing secrecy of the voting and they shall 
not (except for some purpose authorised 
by or under any law) communicate to 
any person any information calculdted 
to violate such secrecy. Rule 23 (3) of 
the Conduct of Election Rules, 1962 
(Rules’ for- short) imposes a duty to con- 
ceal the serial number of the ballot 
paper effectively before it is issued af 
election in any ‘local authorities’ consti- 
kuency or by assembly members, Similar- 
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ly, Rules 23 (5) (a) and (b) of the Rules: 
provide for effectively maintaining, the 
secrecy of the postal ballot papers in the’ 
manner prescribed therein. Rules 31 (2), 
38 (4), 39 (1), (5), (6) and (8), 40 (1) 
cond proviso, 38A -(4), 39A (1) & (2) and 
similar other rules provide for maintain- 
ing secrecy of ballot. It cannot be gain- 
said that various provisions referred to 
above ensure seerecy of ballot and even 
S. 94 has been enacted to relieve a per- 
son from a situation where he may be 
obliged to divulge for whom he ‘has 
voted . under testimonial compulsion, Se- 
crecy of ballot can -be appropriately 
styled as a postulate of constitutional 
democracy. It enshrines a vital principle 
of- parliamentary institutions set up un- 
der the Constitution. It subserves a very 
vital public interest in that an elector or 
a voter should be absolutely free in ex~ 
ercise of his franchise untrammelled by 
any constraint which includes constraint 
as to. the disclosure, A remote or distincti- 
possibility that at some point a. voter 
may under ia compulsion of law be forc 
ed to disclose for whom he has voted 
would act as a positive constraint andj ` 
check on his freedom to exercise hi 
franchise in the manner he freely 
chooses to: exercise, Therefore, it can bi 
said with confidence that this postulate 









‘of constitutional democracy rests . on 
‘public policy, . ea 


15. Having said this, the substantial 
question is whether S, 94 enacts an abso- 
lute prohibition or a total embargo on 
a voter being questioned about how he 
voted which will infringe the secrecy of - 
a ballot? The question is whether it is 
the privilege of the voter to refuse to 
answer a question as to for whom he 
voted or in order to 'ensure`the secrecy 
of ballot there is a total embargo’ and 
absolute prohibition: on ‘finding out 
through the mouth of a- voter for whom. 
he voted? Is it inviolable in any situa< 
tion, or contingency? Undoubtedly, se- 
crecy of ballot is a key-stone in the arch 
of constitutional democracy and that it . 
résts.on public policy, namely, that a 
voter shall be free from any- kind of 
constraint or fear or untrammelled by 
any apprehension while voting. But. this 
basic postulate of constitutional demo= 
cracy. namely, secrecy of ballot was for- 
mulated not in any abstract situation or oe 
to be put on a pedestal and worshipped 
but for achieving another vital principle 
sustaining constitutional democracy, viza 
free and fair election. j 
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16. Free and fair elections are tre 
main spring of a healthy cemocratic lite 
and a barometer of its strength and v- 
tality. Electoral administration mus, 
therefore, be free from pressure and ir- 
terference of the executive and legisle- 
ture, It should be able to secure fairne-s 
to all parties and candidatas. An aware- 
ness by the people of the significance ef 
their vote and the need for them to ez- 
ercise it responsibly and an assurance 
that the voter would be able to exerci:e 
the franchise untrammelled by any fear 
and apprehension of any adverse cons+2- 
quence flowing therefrom are the man 
ingredients of a truly cemocratic ard 
successful electoral system (see Electiozs 
in India by R. P. Bhalla). If free ard 
fair election is the life-blood of constita- 
tional democracy and if sezrecy of ballot 
was ensured to achieve the larger public 
purpose of free and fair elections eith2r 
both must be complimentary to each 
other and co-exist or one must yield io 
the other to serve the larger public in- 
terest, 


17. This situation immediately raises 
the question of constructicn of Sec. £4. 
Does it lend itself open ta two constrix- 
tions? If so, are there inner indicia to 
prefer one to the other? Can exterral 
aid be sought for correct construction to 
unravel the intention of she Parliament 
in enacting S. 94? 


18. It was said that S. 94 lends itself 
open to one construction alone. It is cast 
in negative language which usually is 
treated as absolute. Proceeding furtler 
it was said that this negative provisbn 
admits of no exception and enacts an 
absolute prohibition. Provisions cast in 
negative words are generally treated as 
absolute admitting of no-exception. Eut 
this is not a universal rule. The words 
‘negative’ and ‘affirmative’ statutes mean 
nothing’ in particular. The question is, 
what was the intendment? Emphasis is 
more easily demonstrated when statute 
is negative than when :t is affirmat-ve 
but the question is one of intendment 
(see Mayor of London v. R, (1848) 3 QB 
30). If language is open to two construc- 
tions one must ascertain the intendment, 
the mischief sought to be remedied ad 
the remedy provided to zure . the miäs- 
chief (see Victoria Sporting Club Ltd. v. 
Hannam, (1969) 2 WLR 454). And in steh 
a situation the court must escalate in 
favour of that construction which carries 
out the intendment behind enactment 
and accords with reason and fairplay. 
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19. Two possible constructions are, 
firstly, that the section casts an absolute 
prohibition and seals the mouth of the 
voter permanently and admits of no 
exception in which he can divulge his 
vote, and secondly, that, it is a privilege 
of the voter to disclose his vote if he 
voluntarily chooses to do so but he can- 
uct be compelled by court or any other 
authority to divulge his vote. Which of 
the two constructions advances the ob- 
ject of enactment? 


20. If S. 94 is interpreted to mean to 
be a privilege of the voter to divulge or 
not to divulge how he voted and if he 
chooses not to divulge, S. 94 protects 
him inasmuch as he cannot be compelled 
to divulge that information, then it does! 
not stand in conflict with the other im-| 
portant principle of free and fair elec- 
tions to sustain parliamentary demo- 
cracy. When it is said that no witness 
or other person shall be required to 
state for whom he has voted at an elec- 
tion. it only means that both in the court 
when a person is styled as a witness and 
outside the court when he may be ques- 
tioned about how he voted though he 
would not have the character or the 
qualification of a witness yet in either 
Situation he is free to refuse to answer 
the question without incurring any pen- 
alty or forfeiture. That guarantees the 
vital principle behind secrecy of ballot 
in that the voter would be able to vote 
uninhibited by fear. But if he chooses 
to open his lips of his own free will with- 
out direct -or indirect compulsion and 
waive the ‘privilege, nothing prevents 
him from disclosing how he voted. No 
provision was brought to our notice 
which would expose him to any penalty| 
if a voter voluntarily chooses to disclose 
how he voted or for whom he voted. 
Section 128 has nothing to do with the 
voter disclosing for whom he voted. It 
casts an obligation of secrecy of those 
connected with the process of election 
and not on the voter. 





21. If the other construction is adopt- 
ed, the mischief thereby: perpetrated can 
be demonstrably established. One can 
then manipulate the vote cast by a voter 
and poor voter will be helpless and 
unable to assist the Court by his testi- 
mony which is the best direct evidence 
to establish for whom he voted and what 
mischief has been played with his vote. 


22. The interpretation of S. 94 which 
appeals to us ensures free and fair elec- 
tions. Secrecy of ballot was mooted to 
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ensure. free and -fair elections... If. the 
very secrecy of ballot instead of ensuring 
free and fair elections strikes at the root 
of the principle of free and fair elections 
this. basis postulate of democracy would 
be utilised for undoing free. and fair 
elections which provide life-blood to 


parliamentary democracy. If secrecy .of : 


ballot instead of ensuring free and ` fair 
elections is ‘used, as is done in this case, 
to defeat the very public purpose for 
which it is enacted, to suppress a wrong 
coming to light and to protect a fraud on 
the election process ‘or even to defend 
a crime, viz., forgery of ballot papers, 
this principle of secrecy of ballot will 
have to yield to the larger principle of 
free and fair elections.. 


23. It was, however,. contended that 
like secrecy of ballot the concept of 
purity of election is one of the essential 
postulates of a democratic process but 
the concept of purity of elections is not 
an. esoteric principle but a principle en- 
shrined in and codified by. the provisions 
of the Act. Says, Mr. Mridul, that this 
principle is operative only to the extent 
it is enacted in the various provisions of 
the Act and a vague, theoretical concept 
of purity not articulated in the provi- 
sions of ‘law cannot be the basis for over- 


` riding the concept of secrecy which is` 


expressly provided for in S.. 94 of the 
Act. Reference was made to the 
ment of Objects and Reasons of the Act 
and to N. P. Ponnuswami v. Returning 
Officer, Namakkal Constituency, 1952 
‘SCR 218 at p. 230: (AIR 1952 SC 64) 
where it was observed that the Act is a 
self-contained enactment, so: far as elec- 
tions are concerned which means that 
* whenever one has to ascertain the true 
position in regard to any matter connect- 
ed with the élections, one has only to 
look at the Act and the Rules made 
thereunder. Undoubtedly, the Act is. a 
self-contained Code but the Act was 
enacted in exercise of the power confer- 
red by Part XV of the Constitution which 
envisages setting up of an independent 
Election Commission. Article. 326 ensures 
that elections to the House of the Reople 
and to the Legislative Assembly of every 
State shall be on the basis of adult suf- 
frage. Article 327 cohfers power on Par- 
liament to make provision with respect 
to all matters relating to or in connet- 
tion with elections to either House of 
Parliament or ‘to the House: or either 
House of the Legislature of a State in- 
cluding the preparation. of electoral rolls, © 
the delimitation ‘of ‘constituencies -and 
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interest. In fact secrecy of ballot; a pri- 
State- - 


-prohibition based on public 


2 
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_ other matters - necessary..for securing. the.. 
-due constitution of such House or Houses,- 


The preamble to the Constitution enshrines 
a solemn declaration to constitute -India 
into a sovereign, socialist, secular, 
cratic Republic. Therefore, the Act en- 
acted: pursuant to a power. conferred by 
the ‘Constitution for setting up parlia- 
mentary institutions in this country en- 
visaged by the Constitution for the gov- - 
ernance of this country cannot. be inter- 
preted divorced from the constitutional ` 
values enshrined in the Constitution. And ` 


- there is one fundamental principle which 


permeates through all’ democratically: 
elected parliamentary institutions, viz, 
to -set them up by- free and fair eléction,: 
It is not an a priori concept but of cher- 
ished constitutional goal oriented value. 
Secrecy of ballot though undoubtedly a 
vital principle for ensuring free and fair 
elections, it was anshrined in law to sub- 
serve. the larger public interest, namely, 
purity of election for ensuring free, and 












and in -confrontation to the 
of free and fair. elections, viz., purity ofj. 
election. They can co-exist: but as stated 
earlier, where one is used to destroy the 
other, the first one must yield to princi- 
ple of purity of election in larger public 


vilege, of the voter, is not inviolable and 
may be waived by him as a resporisible} ' 
citizen of this country. to ensure free an 
fair election and to unravel foul play. ° 


-24. An apprehension. was, however, 
voiced that the- principle of secrecy en- 
shrined ‘in S. 94 of the Act having ‘been 
enacted in public interest and it being a 
policy, it 
cannot be waived. Reliance was . placed 
on Basheshar Nath v. The Commissioner 
‘of Income-tax, Delhi & Rajasthan, 1959 
Supp 1 SCR 528 at p. 610: (AIR 1959 SC 
149), where the question whether the 
doctrine of waiver can be invoked when 
the constitutional or statutory -guarantee 
of a right is not conceived in public in- 
terest.or when it does not affect the 
jurisdiction of the authority infringing 
the said right, was examined. It was held 
that if the privilege conferred or . the 
right created by the statute is: solely for 
the benefit of the . individual, he can 
waive it. It was, . however, said that even 
in those cases the, ‘Courts invariably ad- 3 
ministered a ‘caution that having regard 

to the nature of the’ right some preéecau< 
ae and stringent conditions should 


all be applied. before “the: doctrine is invoked 
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or applied: In ‘Behram Khurshed.- Pedi- 
kaka v. The: State of Bombay, (1955) 1 
SCR 613 at p. 654: (AIR 1955 SC 123) it 
was. observed that fundamental rights 
have. not been put in the: ‘Constituticn 
merely for individual benefit, though 
ultimately they come into operation in 
considering individual rights. They have 
been put there as a matter of public p>- 
licy and the doctrine of waiver can have 
no application to provisions of law which 
have been enacted as a matter of consfi- 
tutional policy. Undoubtedly, where a 
prohibition enacted is founded on pubiic 
policy courts should be slow to apply 
the doctrine of waiver but this approach 
overlooks the fact that if a privilege was 
pranted for the benefit of an individual, 
in the instant case for the benefit of 
voter, even if it was conferred to ał- 
vance a principle enacted in public in- 
terest nonetheless the person for. whcse 
benefit the privilege was enacted has a 
Tight to waive it because the very cor- 
cept of privilege inheres a right to waive 
it. And where a voter waives his priri- 
lege not to be compelled to disclose for 
whom he voted, if he wants to run ‘tne 


‘gamut of risk of disclosure it: does mot 
violate any other principle -because it 
was enacted to help him to vote ‘free 


from any inhibition or fear or apprehen- 
sion of being subjected’to some calamity, 
To hold otherwise is to. perpetuate the 
very mischief which is sovght to be sup- 
pressed. The inescapable conclusion is 
that S. 94 enacts a qualified privilege in 
favour of a voter not to te compelled. to 
disclose for. whom he . voted but. 
chooses.to volunteer the information 
S. 94 is not violated. 


- 25. Having dealt with the question of 
construction of S. 94 of the Act on: ficst 
principle, a reference to the - precedents 
to which our attention was drawn world 
buttress our conclusion. In Queen v, 
Beardsall, (1876) 1 QB 452, at a trial of 
indictment against a Deputy Returning 
Officer, for offence under the Ballot Act, 
1872. charging him with having fraucu~ 
lently placed papers purporting ` to be, 
but to his knowledge not being, ballot 
papers ‘in the ballot box. Blackburn, J, 
allowed the counterfoils arid’ marked re- 
gister produced under the aforesaid 
order to be given in evidence, and’ the 
face of the voting papers to be inspected 
so’as to show how the votes | appeared 
to have been given. Upholding this ordsr, 
Kelly, C..B., observed that,. “the legis. a- 
ture has no.doubt: provided that secrecy 
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‘shall ‘be preserved with respect to ballot : > 
papers and all documents connected with > - 
-respect to ballot papers and all docu- 
` ments connected with what is now made 


a secret mode of election. But this- se- 
crecy is subject to a condition essential 
to the due administration of justice and 
the prevention of fraud, forgery. and 
other illegal acts affecting the purity and 


‘legality of elections.” - 


26. Lush, J., observed as “under: 


“It was argued that secrecy was the 

only object of the Ballot Act; but I do 
not- agree to the proposition. Secrecy was 
one object, the other was to` secure 
purity of election; and it is difficult to 
say which is most important.” 
It ‘thus clearly transpires that ordinarily 
secrecy of ballot has to be guarded but 
where secrecy of the ballot itself is 
sought to be availed of as a protective 
sheath against disclosure of fraud, for- 
gery or wrongful conduct, it must yield 
in the large public interest to ensure 
purity of free and fair election. 

27. Schofield in “Parliamentary Elec- 
tions”, 3rd Edn., p. 543, states the law 
as under: 


“Evidence may be_ called but witnesses 
must not be asked for. whom they voted 
for no person who has voted at the elec- 
tion shall in any legal proceeding to 
question the election. or return. be re- 
quired to state for whom he voted. There 
would appear to be no objection to the . 


- witness volunteering .this information 


particularly in a case of personation.” 


28. It was,. however. said that Scho- 
field’s statement of law should not be 
accepted because this proposition is not 
noted in Halsbury’s Laws of England, 
4th Edn., Vol. 15, p. 484, para 909, where- 
in on the question of secrecy of vote the 
following statement of law is to be 
found: 


“A witness may not be required to dis- 
close for whom he has voted and it is 
only in those cases where he has public- 
ly held himself out as belonging to some 
Political party that he may be asked to 


“which party he belongs. 
.. The Court may not discover how a 


person has voted until it has been prov- 
ed. that he voted and his vote has been 
declared to be. void.” : 

- 29.: A passage: at page 210 in Parker's 
Conduct of: Parliamentary Elections, 
-1970. Edn., was read out to us in support 
of. the. -contention that there.areé certain . 
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provisions in an election law containing 
an absolute enactment which must be 
obeyed strictly and a breach of which 
will render the vote void. There is no 
reference to a provision similar to one 
found in S. 94 of the Act nor any deci- 
sion quoted to show its scope and ambit. 

30. In American Jurisprudence, 2nd 
Vol. 26, page 166, paras 347 and 348 it is 
stated as under: 

“As‘an incident of the secret ballot 
system and in order to preserve the pu- 
rity and independence of the exercise 
‘of the elective franchise, the rule is well 
established that a legal and honest voter 
is privileged from testifying as to. the 
candidate for whom he cast his vote...... 
the privilege of a legal voter to refuse 
to testify for whom he cast’ his ballot 
may be waived by the voter but since 
the privilege is personal to the voter, it 
may be waived only by him”. 

” 31. In Corpus Juris Secundum, 
29, para 278, it is stated as under: 

““In the absence of proof or claim | of 
fraud, illegality, or irregularity, parol 
evidence is not admissible to contradict 
a ballot, and a voter will not be permit- 
ted to testify that he voted in a manner 
different from that shown by his ballot. 

However, a voter may testify that an- 
other ballot has been substituted for the 
one he cast, or that his ballot has been 
changed since it was cast”, 

In para 281 in the same volume it is stat. 
ed as under: _ . . 


‘Vol. 


“The policy of the law is to protect 
legal voters in the secrecy of the ballot, 
Accordingly a legal voter cannot be com- 
` pelled to disclose for whom he voted, in 
the absence of a showing of fraud on 
the part of the election officers sufficient 
to invalidate the returns; and it has: been 
held that the same considerations of pub- 
lic policy which relieve the voter him- 
self from being compelled to testify for 
whom he voted should prevent other 
proof of that fact.” 

“Exemption a personal privilege— By 
the weight of authority the “exemption 
from obligation to disclose the character 
‘ of his vote can be claimed only by the 
voter himself, and, if he sees fit to an- 
swer the question, there can be no objec- 
tion to the testimony, but, according | to 
some authorities, in an election contest 
voters cannot be permitted to testify af 
all as to how they voted.” 


32. Having anxiously TE the 
matter both on principle and precedent; 
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there is no gainsaying the fact. that ‘Sec~ 
tion 94 of the Act enacts a privilege in 
favour of the voter in that no one can ` 
compel him to disclose for whom he 
voted but the privilege ends there for if 
he desires to waive the privilege and 
volunteers to give information as to for 
whom he voted, neither S. 94 nor . any 
provision of-the Act is violated. No one 
can prevent him from doing so nor a 
complaint can be entertained from any 
one including the person who wants to 
keep the voter’s mouth sealed as to why 
he disclosed for whom he voted. The 
learned Judge was, therefore, justified in 
permitting the four voters who were 
examined as witnesses to waive the pri- 
vilege and then disclose for whom each 
one of them voted. If any one of them 
wanted to claim the privilege, neither the 
Court nor any other authority could 
have. compelled him to open his 
mouth and he could have kept 
his lips’ sealed but there the 
embargo placed by S. 94 ends. Once the 
voter chooses ‘to waive the privilege and 
volunteers to disclose for whom he voted 
there is no contravention of S. 94 nor any 
other provision of the Act and there is 
no illegality involved in it. 

33. It was, however, contended that 
apart from the prohibition enacted in 
S. 94 ensuring secrecy of ballot, the 
order ‘dated October 25, 1977, is errone- 
ous and unsustainable on facts disclosed 
in the petition and the evidence recorded 
till the date of the order. It was contend- 
ed that the allegations in this behalf in 
the election petition are vague and 
wholly devoid of particulars. Says, Mr. 
Mridul, that virtually the petitioners 
themselves confess this position when 
they say that they were hardly in a po- . 
sition.to make any specific assertion, a 
fact demonstrably established, that the 
election petitioners were not in a position | 


- to state the exact method and process 


adopted by the returning officer and his 
associates in tampering with the postal 


‘ballots. Undoubtedly, in para 18 of the 


petition. the election petitioners have said 
that they are not in a‘position to state 
the exact method and process adopted 
by the. returning officer and his accom- 
plices to tamper with the postal -ballots, 
This is in substance a petition for re- 
count. True, recount cannot be ordered 


just for the asking. A petition for re-| * 


count after inspection of the ballot 
papers must contain an adequate state- 
ment on material facts on’ which the peti- 
tioner relies in support of his case and 
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secondly the Tribunal, must be prima 
facie satisfied that in order to decide the 
dispute and to do complete justice b2- 
tween the parties an inspection of the 
ballot papers is necessary. The ` diser- 
tion conferred in this behalf should not 
be exercised in such a way so as io 
enable the applicant to inculge in a.rov- 
ing inquiry with a- view t> fishing oat 
materials for declaring the election void. 
Only on the special facts of a given case 
sample inspection may be ordered to 
lend further assurance to the prima fade 
satisfaction of the Court regarding tie 
truth of the allegations made for a re- 
count and not for the purpose of fishing 
out materials. This is well settled by a 
catena of decisions. (See Jitendra Baba- 
dur Singh v. Krishna Behari, (1970) 1 
SCR 852: (AIR 1970 SC 276); Smt. S2- 
mitra Devi v. Sheo Shankar Prasad 
Yadav, (1973) 2 SCR 920: (AIR 1973 5C 
215); Bhabhi v.. Sheo Gov-nd, 1975 Supp 
SCR 202: (AIR 1975 SC 2117); Ram An- 
tar Singh Bhadauria v. Ram Gopal Singh, 
(1976) 1 SCR 191: (AIR 1975 SC 2182% 
and R. Narayanan v. S. Semmalai, (19&0) 
1 SCR 571: (AIR 1980 SC 206). 


34. The petitioners aver in the pe-i- 
tion that the returning officer- in colia- 
boration and conspiracy with the super- 
intendents of Jails and under the direc- 
tions of Giani Zail Singh the then Chief 
Minister, to help the present appellant, 
tampered with the posta. ballots and 
changed four of them to this extent tkať 
they should be considered and counted 
as first preference votes for the appels 
lant instead of respondent 1, the unstc~ 
cessful candidate. There is also an asser~ 
tion that when the posta. ballot papers 
were sorted out. for ths purpose of 
counting, M. S. Khera, P. W. 2, the 
counting agent of respondent 1 found to 
his dismay that the four postal balot 
papers were tampered with and the 
manner in which the tampering appeared 
to have been done has also been set cut 
in the petition. It was also stated that 
there was overwriting anc there were 
interpolations in the ballot papers imas- 
much as what was originally first pe- 
ference vote was made to appear secoad 
preference and the first preference vote 
was indicated in favour of the appellant. 
It was alleged that the counting agent 
M. S. Khera and his companions object- 
ed to receiving the four tampered pos-al 
ballot papers in favour of the appellant, 
This shows that there were sufficient al- 


legations in the election petition abcut 


Raghbir Singh v. Gurcharan Singh 


S.C. 1375 


the tampering of four postal ballot 
papers, Undoubtedly, the method em- 
ployed in tampering being hatched in and 
carried out in secrecy may not be known 
or may not come to light but the result 
of tampering became manifest as soon 
as the postal ballot papers were taken 
out of:the envelopes and sorted out for 
counting. Coupled with this one must 
remember that eight electors being mem- 
bers of the Legislative Assembly had 
voted by postal ballot. Those who opted 
for postal ballot papers were detenus 
detained under the Maintenance of Inter- 
nal Security Act. Who they were was 
known to every one inasmuch as seven 
of them belonged to Akali Party and one 
was a member of Jan Sangh. Their poli- 
tical alignments were known. Therefore, 
when the postal ballot papers were open- 
ed and the counting agent of Akali can- 
didate respondent 1 found that four out 
of eight postal ballot papers appeared to 
have been tampered with it was ‘easy 
for him to deduce that the four voters 
belonging to Akali Party, if the ballot 
disclosed a true state of affairs, had cast 
their votes in favour of the appellant, a 
candidate opposed to the official Akali 
candidate. Simultaneously a mere glance 
at those tampered postal ballot papers 
would show that the tampering was, ra- 
ther crude and no expertise was neces: 
sary to form an opinion that these four 
postal ballot papers were tampered. And 
these allegations have been made in the 
petition. A petition for a recount on the 
allegation of miscount or error in count- 
ing is based upon not specific allegation 
of miscounting but errors which may in- 
dicate a miscount and recount becomes 
necessary, When it is alleged that postal 
ballot papers were tampered with, the 
implication in law is that those postal 
ballot papers have been wrongly receiv- 
ed in favour of a candidate not entitled 
to the same and improperly refused in 
favour of the candidate entitled to the 
same, and this is a miscount.and a re~- 
count is necessary. In the very nature 
of things the allegation can be not on 
each specific instance of an error of 
counting or miscount but broad allega~ 
tions indicating error in counting or mis- 
count necessitating a recount, 


35. Coupled with the allegation in the 
petition, when the election petitioners 
started examining the witnesses on their 
behalf, Shri M. S. Khera, P. W. 2 a prae- 
tising Advocate and counting agent for 
the unsuccessful Akali candidate gave 
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evidence to. the -effect-that - when . eight 


envelopes -containing postal ballot papers ` 
were taken up for-counting two of them- 


were found properly sealed and seal of 
the Superintendent of the. Jail was deci- 
pherable. However, the wax seal. on the 
other six envelopes containing ballot 
papers was not decipherable at all. He 
said that these six envelopes containing 
ballot papers did not have the seal of the 
Superintendent of Jail from where they 
were despatched. His evidence was fur- 
ther to the effect that after the small 
inner envelopes containing the ballot 
papers were opened and the - ballot 
papers were put down on the table with 
their faces in reverse so that the agents 
and candidates’ could not: see as to for 
whom the vote had been cast, he kept a 
close watch. Thereafter the ballot box 
was opened, and folded - ballot papers 
were unfolded and mixed up with. the 
postal ballot papers. Thereafter accord- 
ing to him all these ballot papers were 
placed in different trays earmarked for 
the candidates and counted with regard 
to their preferences. Then comes the 
very important statement which may be 
extracted: - 


. “When. this was done, I noticed that 
the bundle of the returned candidate 
.S. Raghbir, Singh contained .four postal 
ballot papers and these had first prefer- 
ence in favour of the returned candidates. 
Raghbir Siņgh and second preference 
in favour of S. Gurcharan Singh Tohra.. 
The reason only which I could detect- 
this was that the pencil used for marking 
first preference in the booth was a red 
one whilst the postal ballots on the other 
hand had been marked with blue.. ink 
and one of them had been marked with 
red ball-point. It was, therefore, that I 


could detect that these were postal bal- . 


lots. My suspicions were at once aroused 
because I could -not conceive that the 
postal ballots which were from the lead- 


' ers of the Akali Party could be of second . 


` preference for Mr. G. S. Tohra. 


I then ‘asked the Returning Officer to 
recount the ballot papers of the return- 
ed candidate as I seriously doubted the 
counting thereof. He did so and in the 
process: of this recount, I particularly 
kept a sharp eye.on these four, ballot 
` papers. Indeed I asked him to count the 
ballot papers for the third time and’. he 
.complied with my request as my object 
was to see as minutely and. as surely as 


‘possible these ballot papers. In the pro-. 


cess aforesaid I found that two out of 
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the: four postal -ballot papèrs which were . 
marked- with a blue’ ink were - heavily 
overwritten and especially so as regards. . 
the marking for the second preference, 
The third ballot paper’ was not as heavi-- 
ly overwritten ‘but it was clear that this 
also had been so done’ twice or thrice, 
As regards the fourth ballot paper mark- 
ed with a-red ball-point the second pre-- 
ference marking showed a difference in 
colour of the two lines and as distin- 
guished from the other three which were 
marked in the Roman whilst this con- 
tained two paralel lines for two. From 
these observations at least I was convinc- 
ed that the postal ballot papers had’‘been 
tampered. The aforesaid tampering: was 
in the column opposite the name of S, 
Gurcharan Singh Tohra”, 


36. If the allegations in the petition 
coupled with the evidence of P. W. 2, 
M. S. Khera, the counting agent is eva- 
luated what further proof was needed 
for inspection of ballot papers? His cross- 
examination on the relevant point, to 
Say the least, is inept and the witness 
has remained unshaken. It was, how- 
ever, contended that evidence of M. S. 
Khera should not be accepted because he 
is an interested end partisan witness and 
his evidence lacked credibility because 


‘there was no contemporaneous follow up 


action taken by him by raising objection 
in writing and és. a practising advocate 


-he was expected to know that such a 


serious malpractice when noticed by © 
him should’ have found its place in’ a 
contemporaneous written record. It was 
Said that he was aware of the necessity 
of raising a written objection because on’ 
an earlier occasion he in fact did so 
when voter Shri Karnail Singh Marhari 
had shown his ballot paper to Shri Prithi 
Pal Singh which is impermissible. It was 
also said that. election petitioners after 
making serious allegations in the ` peti- 
tión, shunned the witness box and,:there- ` 
fore, the case should be rejected. The 
criticism is not well merited.- .Non-ap- 


pearance of election petitioners in- the 


witness box has to be appreciated in the 
background of ‘nature of allegations. 
And let it be noted that the appellant 
against whom: various allegations were 
made equally shied off from the’ wit- 
ness box. Further, in view of the nature 
of the allegations P. W. 2 M. S. Khera 
and the four yoters would provide "the 
best evidence. The accusation that P. W. 
2 M. S. Khera is not an independent wit- 
ness may be appreciated in the light of ` 
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the fact that'in aii ` election ‘fought. on 


party: lines: the election azent,’the pol- 


agent of. 
one 


ling agent :and ‘the counting 
any candidate would ordirarily be 


who shares his political philosophy and - 


owes allegiance to the party discipline. 
The undisputed fact that he was a count-. 
ing agènt éstablishes his. preserice at the 
relevant: time. After postal ballot’ papers: 
were taken out:and mixed up and then. 
unfolded for the purpose’ of counting, if 
‘the counting agent keeps = watchful eye 
he is bound to notice the glaring tamper- 
ing. He. did in fact lodge en oral protest 


and at ‘his instance recount was ordered . 


thrice. His failure to preparé and submit 
a contemporaneous written record of 
what he had. noticed canno- detract from 
his evidence. And a written contempora- 
neous protest at the counting is not a 
condition precedent to filing an election 
petition for recount. It thus clearly tran- 
Spires that. the allegation in the petition 
coupled with the evidence cf M. S. Khera 
would rather satisfy the test laid down 
by this court, namely, that the learned. 
Judge had material to be prima facie 
satisfied that in order to Cecide the dis- 
pute and to do complete justice between 
the parties an inspection: of ballot papers 
was necessary. The discretion used in 
this behalf is amply justified. 


37. Once the inspection oz ballot papers 
was permitted and the four voters P. W. 
13 5. S. Barnala, P. W. 14 Jagdev Singh 
Talwandi, P. W. 15 Jaswinċer Singh Brar 
and P. W. 16 Parkash Singh Badal were’ 
examined and each. one was shown his 


ballot paper and each one volunteered to . 


give information as to for whom he vot- 
ed, it became crystal cleer .that their 
ballot papers weré tampered with. In an 
election: of-a member tc Council of 
States, the election is by a system of pro- 
portional representation by means of the 
Single transferable vote. Each voter had 
to show his preference by making his 
first, second preference, etc. and he may 
mark as many preferences as there are 
candidates. But no candidate can mark 
his first preference for more than one 
candidate which if done wculd render his 
vote invalid (vide Rule 73 of the Rules). 
The four voters in their respective evi- 
dence emphatically stated shat each one 
of them. cast his first preference vote in 
favour of the Akali candidate respon- 
dent 1 and did not cast second prefer- 
ence vote in favour of any one else. Their 
ballot papers: show that their first ae 
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‘of the Akali’ candidate. 
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- ference is.in favour: of the appellant: a 


candidate ‘opposed to the..Akali: candidate 
and the secohd..preference is in ` favour 
. This .évidence 
was. objected to on two grounds, firstly, 
that it violates secrecy of ballot,.. and 
secondly, that the witnesses answered 


: the question and there is nothing to show 


‘that they volunteered the . information. 
When it is said that no-witness would 
be required to disclose for whom he has 
voted it does not mean that he cannot’ be 


` questioned but it merely implies a pri- 


vilege of the voter to refuse to answer 
the question without incurring any liabi- 
lity and if the witness volunteers the 
information even in answer to a question, 
S. 94 of the Act is not violated* Coupled- 
with this is the evidence of the. expert 
P. W. 17 Dewan K. S. Puri. On this evi- 
dence it is affirmatively established that 
these four ballot papers have been tam- 
pered with and the alteration of ballot 
papers disclosing tampering is to the 
effect that in each case the voter cast 
his first preference vote for respondent 
1 which was altered to show second pre- 
ference vote. and against the name of 
the appellant a first preference vote is 
indicated. A mere casual or cursory 
glance at the four ballot papers would: 
convince even a lay man that these ballot 
papers have been tampered with. To say 
the least, the tampering is rather crude.. 
and .lacks finesse, In the light of this eyi- 
dence R. W. 1 Partap Singh, the Return- 
ing Officer, cuts a sorry figure. He has an 
ostrich like attitude because he observes 
no - tampering. His evidence ‘has to be 
discarded. : ; 


38. Mr. Mridul frankly said on behalf 
of the appellant that the finding of the 
learned Judge that these four ballot 
papers have been tampered with is not 
questioned in this appeal. With his-usual - 
fairness he said that this court may pro~ 
ceed upon the basis that these four bal- 
lot papers-have been tampered with. He 
made it abundantly clear that the limit- 
ed concession on behalf of the appellant 
is that the four ballot papers show over- 
writings and difference in ink and the use 
of different instruments. This concession. 
spares us the agonising task of re-ap- 
praisal of evidence of two experts. But 
even here both the experts are agreed 
that there is ovérwriting, the variance 
being the source of overwriting. In fact, 
in an election appeal under S. 116A of 


‘the Act this Court does not ordinarily 
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interfere with the finding of fact reached: 
by the High Court particularly. when the 
High Court comes to a conclusion on ap- 
preciation of all material: evidence. plac- 
ed before it. As a corollary this’. court 
would be slow to interfere with such 
findings of fact based on appraisal of 
evidence unless there.is something -radi- 
cally wrong with the approach -of the 
learned Judge ‘trying the election peti- 
tion. (See Ramji Lal v.. Ram Babu Mahe- 
shwari, AIR 1970 SC 2075; D. Gopala 
_ Reddy v. S. Bai Talpalikar, (19727.39 Ele 
LR 305 (SC) and Smt. Sumitra Devi 
(AIR 1972 SC 215)). 

39. It must, therefore, 
cinctly established that the four ballot 
papers of the four’ witnesses have been 
tampered with and if ‘their evidence is 
to be accepted, the tampering is to the 
effect that each one of them had cast 
his first preference. vote in favour of re- 
spondent 1 but it was altered to show 
that it was a second preference vote and 
the first preference vote was «cast in 
favour of the appellant. i 


40. Mr. Mridul, however, contended 
that in the Grcumstances disclosed in 
this case a possibility that the tampering 
was indulged into by the :very four 
voters cannot be ruled out and it.is im~ 
permissible-to further probe into . the 
matter. This argument has merely to ‘be 
mentioned to be rejected. Eight . postal 
ballot papers, were received. Out of..the 
detained M.L.A. voters under Mainten- 
ance of Internal Security Act, seven be- 
- longed to Akali Party and one.to Jan 

Sangh. Akali Party and Jan Sangh. had 

aligned against Indian National Con- 
‘gress. Detenus exercised the option of 

voting. by postal ballot. Strength of the 

Constituency, i.e. Punjab Legislative As- 
_sembly and the partywise strength at 

the relevant time was as under.: i 

Indian „National . i 


-65 members, 


_ Congress ; ‘ 
Communist’ Party of `- eee ais 
India” Les 10 members, 
Akali Party 25 members. 
Jan Sangh 7 1 member.. . 
. Communist Party ~ : 
© (Marxist) « = 1 member. : 


~: Total: 102 members 


Indian National ‘Congress and Communist 
Party of India had aligned in this elec- 
tion. Similarly, Akali Party, Jan Sangh 
and ` Communist Party (Marxist) had 
aligned in opposition, Now, when tha 
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election is by the system of proportional: 
representation by means of the single 
transferable vote, it is easy to work out 
the mechanics of voting party strength- 
wise after ascertaining the quota. Being 
conscious of this. position the’ Indian 
National Congress fielded only two can- 
didates,. Appellant was not a candidate 
of the Indian National: Congress. He was 
in fact claiming to be an independent 
candidate but the respondents contend. 
that he was supported by the then Chief 
Minister Giani Zail Singh who was keen 
to snatch the third seat though on the 
purely arithmetical calculation and 
partywise voting there was no ghost of 
a chance for him to be elected. The 
quota was worked out at 25.51 first pre- 
ference votes. Even if the two « official 
candidates of Indian National Congress 
were assigned specific votes to the ex- 
tent of quota only, the third candidate 
supported by that party would. have 14 
first preference Congress votes and-10 
first : preference votes of the Communist - 
Party of India. Against that the Akali - 
candidate would have 27 first preference 
votes. As a measure of abundant caution 
the Congress Party seems to have divide 
ed its votes between two of its candis _ 
dates as would be evident from the re- 
sult of voting that the two candidates 
secured 29 and 27 first preference votes, 
Thus 56 first- preference- votes from 
among the combined strength of 75 of 


. the Congress and‘Communist Party of 


India were appropriated by the two offi- 
cial- candidates, = The third candidate 
could. at best expect 19-first preference 
votes, He has.secured 23,-first .preference 
votes, -Mr.: Mridul urged that these four 
voters deliberately’ pretended: to vote for 
Akali Party candidate so as to avoid any 
disciplinary action by: the Akali Party, 
but in fact they were keen to vote for 
the appellant. This necessitates examina- 
tion of who these: four. voters , are. Out 
of the four, one is Sardar S. S. Barnala 
who, when he :gave evidence, was mem- 
ber of Parliament elected on Akali ticket 
an. associate of Janta Party and was a, 
Member of the Central Cabinet. Second 
was Sardar Parkash Singh Badal who 
was elected on Akali ticket and. associat- 
ed with Janta Party and joined first as 


Cabinet. Minister in 1977 March when 


. Janata Party was returned to power in 


1977 general elections and then subse- 
quently he became Chief Minister of 


‘Punjab. The third was Sardar Jagdey: 


Singh Talwandi who was a member of 
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‘working committee : and subsequen ly 
became the Vice-President of Akali Dal 
and since the death of Sart Fateh Singh 
he was President of the Akali Dal. The 
last is Sardar Jaswinder Singh Brar who 
was elected to Punjab Legislative As- 
sembly on Akali ticket. He had courted 
arrest in response to a call given by the 
party. He became a Miniszer when Alkali 
Party formed Ministry after the election 
to the Punjab Legislative Assembly in 
1977. Coupled with this is the fact that 
all the four were arrested under Main- 
tenance of Internal Security Act by the 
Government led by Giani Zail Singh who 
was alleged to be supporting the appel- 
lant in his bid to get elected. Even though 
it is pointed out that there were defec- 
tions from the Akali Party it is difficalt 
to believe that these members who Fe- 
longed to the hard core of the Akali 
Party,. denied their liberty by a Party 
in power and opposed to it, would ever 
contemplate voting for a protege of the 
Chief Minister whose Government was 
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responsible for deprivation of thəir 
liberty. Again, these four persons were 
detained in three different jails. There 


was no meeting of the minds that in each 
case, unless a case of mental telepatiy 
is made out, each started with a hesita- 
tion to vote for Akali Party and, thene- 
fore, voted for respondent 1 and befcre 
the ‘pallot paper was sealed in an ene- 
lope specially: provided for. the same 
he changed his mind and indulged irto 
overwriting indicating that the first pre- 
ference vote was cast in favour of the 
appellant. Unless a number of fortuitcus 
circumstances and some untenable sur- 
mises are indulged into, it is impossible 
to entertain this contention. And as jor 
defections from Party, less said the bet- 
ter in this judgment beceuse like the 
biblical phrase “Let that man cast tne 
first stone who has not committed a sir”, 
similarly, “Let that Party complain” of 
defections whose birth is not rooted in 
' defections or has not suffered defections”. 
And against this innuendp there is. the 
evidence of the four witnesses to whem 
no such suggestion was made and it has 
remained unshaken. Common course of 
human conduct and prudent man’s ap- 
proach militates against acceptance of 
such ‘contention. 


41. It is. therefore, an inescapatle 
conclusion that after each of these four 
voters cast his first preference vote in 
favour of the Akali candidate and hand- 
ed in sealed envelopes but before tie 
envelopes containing the ballot papers 
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were opened at the time of counting 
someone has indulged into mischief of 
tampering with these votes. That the 
votes have been tampered with has not 
been questioned. The nature of tampering 
and the advantage derived thereby is 
self-evident. 

42. - The question then is, who would 
be interested in this tampering? It must 
be confessed that there is no direct evi- 
dence on this point and presumably there 
could be none on such a point unless 
some accomplice betrays the. confidence 
of the conspirators. Petitioner made seri- 
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ous allegations against the Returning 
Officer but that again is a mat- 
ter of surmise. It is, not pos- 
sible to .say that the Returning 


Officer obliged the then Chief Minister 
and was amply rewarded. So also we 
need not examine the suggestion that 
the Sub-Post Master was amply reward- 
most uncongenial fact that 
stares into the face is that these four 
ballot papers have been tampered with 
and the tampering has benefited none 
else than the appellant. We say no more, 


43. The second limb of the submis- 
sion was that even if the tampering of 
the four ballot papers'is held proved, in 
view-of the provision contained in Sec- 
tion 64A of the Act the election peti- 
tioners could have obtained relief from 
the Election Commission as” befit ‘the 
circumstances of the casé ` but not the 
relief granted to them. Section 64A (1) 
reads as under: 

'“64A. Destruction, loss, ete., of ballot 
papers at the time of counting— (1) If 
at any time before the counting of votes 
is completed any ballot papers used at a 
polling station or at a place fixed for 
the poll are unlawfully ‘taken out of the 
custody of the Returning Officer or are 
accidentally or intentionally destroyed or 
lost or are damaged or tampered with, 
to such an extent that the result of the 
poll at that polling station or place can- 
not be ascertained, the Returning Officer 
shall forthwith report the matter to the 
Election Commission...... 


44. Undoubtedly S. 64A comprehends 
tampering of ballot papers used at a poll- 
ing station to such an extent that the 
result of the poll at that polling station 
cannot be so ascertained, the procedure 
prescribed in that section can be availed 
of. Section 64A - envisages a situation 
where tampering, damaging, destruction 
or loss of ballot papers used at a polling 
station is on such a large scale that the 
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~ {result of the :poll at-that polling station 
:|cannot be- ascertained. ‘Such is -not - the 
= |Situation. Here. four: ballot papers receiv- 
« 1ed as-postal ballot papers- are shown to 
have been tampered with: They were 
sent from different jails. It cannot be 
{said that because of this tampering . the 
votes cast by the ballot papers could not 
be ascertained. On the contrary they can 
be succinctly ascertained and have’ in 
fact been ascertained. Therefore, S. 64A 
‘jis not attracted in the facts and circum- 
stances of this case. 


45. “Alternatively it was- contended 
that where certain ballot papers are 
shown to have been tampered with, all 
that a Court ought to do is to ignore 
them it is not open to the Court to at- 
tempt to ascertain as to for whom the 


vote was cast. Support was sought for 


this proposition from an observation of 
this Court in Jagannath -Rao v. Raj 
Kishore, AIR 1972 SC 447, wherein, after 
recording: a finding that the ballot papers 
have been tampered with in the - High 
Court at the time of inspection it_ was 
observed that in the circumstances the 
only proper course was to proceed on 
the basis that the decision of the Return- 


ing Officer should be presumed to be- 


correct, and there was no point in the 
Court trying to find out as to which 
candidate had obtained more valid votes. 
The decision does not purport to lay 
down a wider proposition. canvassed on 
behalf of the appellant in this case that 


as soon as it is shown that some ballot. 


papers have been tampered with, the 
Court has merely to chart an easy course 
of rejecting those ballot papers. Such an 
approach, apart from anything else, 
would be a premium on unfair election 


practice. Where voting is by the system. 


of proportional representation by means 
of the single transferable vote, if a tam- 
pering as of the nature indulged into in 
this case is brought to light, the neces- 
sity of rejecting such ballot papers as 
invalid would give an unfair advantage 
to the very person who indulged into 
such practise. Rule 56 of 1961 Rules 
would shed some light on this point. Sub- 
rule (2) provides various situations ` in 
which the returning officer is under «an 
obligation to reject a ballot paper. It 
does not refer to a tampered ballot paper 
though it refers to damaged and muti- 
lated ballot paper and how it should. be 
. dealt with. Sub-rule (2) further provides 
that every ballot paper which is not re- 
jected: under the rule shall -be . counted 
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‘tion’ but also the word ‘refusal’. . 


as one-valid vote. And in this case.: the 


.Returning -Officer did -not' reject: the bale 
‘such - a} -> 
-situation once tampering is held proved 


lot paper as being invalid. In. 


if- the circumstances permit and evidence 
of. unquestionable character. is available 


.it- would be perfectly legitimate for -the 


Court in an election petition to:ascertain| - 
for whom the vote was cast before -cit 


“was tampered with and if it can be as- 


certained as a valid vote it must be ac- 
cepted as such. Any other approach has 
an inbuilt tendency to give an unfair 
advantage either to the candidate who 
himself might have indulged in tamper- 
ing or someone who must have acted for 
his benefit. 


46. In this context 
contended that the Court should not 
examine the question of benefit which 
is an equitable principle.as it belongs to 
the doctrine of equity known as that of 
unjust enrichment. This question daes 
not arise in the situation disclosed in this 
appeal and it is not necessary to examine 
the same.. 


. 47. Tt was lastly contended that the - 
grievance made by the election peti- . 
tioners in the petition and sought to be~- 
established in the case could not be com- 
prehended under S. 100 of the Act and, 
therefore, no relief could be granted 
either to respondent 1 or to the election 
petitioners. Section 100 sets out grounds 
for declaring election to be’ void. The .- 
relevant portion of S. 100 (1) (da) (ii) 
provides as under: 


“100. Grounds for declaring | election 
to be void— (1) Subject to the provisions 
of sub-section (2) if the High Court is 
of opinion—_ 


(d) that the result of the diction: in 
so far as it concerns a returned candi- 
date, has been materially affected— 

(iii) by the improper reception, refuse 
sal or rejection of any vote or the recep- 
tion of any vote which is void, ; 
the High Court shall declare the election 
of the returned candidate to be void.” 


48. Section 100 (1) (d) (iii) compre- 
hends a situation where the result of an 
election in so far as it concerns a return- 
ed candidate has been materially affected 
by improper reception, or improper re- 
fusal of any vote or the reception of any 
vote which is void. The adjective impro- 
per’ qualifies not only the word ‘recep- 
When 
a vote is received by. the ‘Returning Offi- 
cer „at- the time; of counting. it implies 


it was further 
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candidates at ‘the -election. Similarly, 
when it is said that there is improper re- 
fusal of any vote it implies again -two 
things, viz, a vote which cught:to have 
‘been accepted as valid- vote has been 


‘improperly refused as an invalid vots, 


or there is an improper refusal to accent 
the vote in favour of a particular. candi- 
date. On a pure grammatizal constru:- 
tion of the relevant clause it cannot ke 
gainsaid that an improper reception f 
any vote or an improper refusal of ary 
vote implies not only reception or refa- 
sal of a vote contended to be invalid. or 
valid, as the case may be, and  cons2- 
quently reception in favour of any coa- 
testing candidate at the election which 
would simultaneously show the vote b=- 
ing refused in counting to any otber 


candidate at the election. The expressien . 


‘refusal’ implies ‘refuse to accept’? and 
the. expression ‘reception’ implies ‘rm 
fuse to reject’. Apart from the setting 


and the context in which the clause finds 
its place, in its interpretation it is to De 
borne in mind that it seeks to specity 
one of the grounds for declaring an 
election to be void. In this situation the 
expressions ‘improper reception’ aad 
‘improper, refusal’ have tc be interpret- 
ed as. would carry. out the purpose ua- 


derlying the provision contained in 
$. 100. 
49. In the instant case the contention 


is ‘that each of the four voters cast his 
first preference vote in favour of respon- 
dent 1 and did not cast any second. pwe- 
ference vote at the time when each of 
them exercised his franchise and’ subse- 
quently these four ballot papers were 
tampered with by altering them to shew 
that not only each of the four voters 
cast both first and second preference 
votes but each of them had cast his first 
preference vote in favour of the appel- 
lant and. second preference vote in ta- 
vour of the respondent 1. If once tam- 
pering is held proved and not controvert- 
ed in this appeal, keepinz in view the 
direct: testimony of four voters that each 
one of them signified his rst prefererce 
vote in favour of respondent 1, the =c- 
tion of the returning officer in counting 
these four votes as first preference vo-es 
in favour of appellant, would imply im- 
proper reception of the first prefererce 
vote in favour of appellant for whom. it 
Was not meant to be-and simultaneously 
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two things, that -it- is not -only: received- . 
as a valid vote but that the ‘valid votes- 
cast: in favour of one of the .contestirg. 
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. returning. officer. to 
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it would:imply improper. refusal by. the - 


each of them had not exercised his fran- 
chise of second preference: vote.. What . 
was said before this Court..was and we... 
would accept -it -as .a limited..concession , 
that the four~ballot..papers show over- 

writings and difference in ink or different 

instruments used, it would unquestion- 

ably establish that what these four bal- 

lot papers purported to be at the time 

of counting were not the ballot. papers 

in their original condition when the four 

voters exercised their franchise. In such 

a situation it was the bounden duty of 

the returning officer at the counting as 

per the second proviso to sub-rule (2) of 

Rule 56 to ascertain the intention of the 

voter by finding out for whom the vote 

was cast and add the vote for the candi- 

date for whom it was meant to be. Pro- 

viso to sub-rule (2) shows that the bal- 

lot paper shall not be rejected merely 

on the ground that the mark indicating 

the vote is indistinct or made more than 

once, if the intention that the vote shall 

be. for a particular candidate clearly ap- 

pears from the way the paper is mark- 

ed. Shorn of tampering, the. intention of 

each voter was clearly indicated and if 

the gloss of tampering was removed the 

returning officer would have no difficulty 

in ascertaining the intention of the voters 

and after so ascertaining the intention 

count the vote accordingly. It is not open 

to him to take an easy escape route as _ 
was contended in this case that once 

tampering is shown, the ballot paper 

should be rejected as invalid. The Court 

in an election petition will have to un- 

dertake this exercise. 

50. The ground on which the election 
is sought to be avoided in the election 
petition is clearly covered by S. 100 (1) 
(d) (iii), Even apart from this, this posi- 
tion is no more res integra in view of 


‘the decision of a Constitution Bench of 


this Court in Mohinder Singh Gill (AIR 
1978 SC 851). Krishna Iyer, J., has neat- 
ly summoned up all embracing and per- 
vasive panorama covered by, S. 100 which 
reads as under: 

“Knowing the supreme significance of 
speedy elections in our system the fram- 
ers of the Constitution have, by implica- 
tion, postponed all election disputes to 
election petitions and tribunals. In har- 
mony with this scheme S. 100 of the Act 
has been designedly drafted to embrace 
all. conceivable- infirmities which may be 


count . these four. ‘> 
votes- as: first preference votes in favour ` 
_ of respondent.1 and also concluding ,that 
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- urged. To make the project ‘fool-proof 
S. 100 (1) (d) (iv) has been added to ab- 
solve everything left over. The Court 
has in earlier rulings pointed out that 
5. 100 is exhaustive of all grievances re- 
garding an election”, 


51. Therefore, the Sits comprehen- 
sive panorama of S. 100 will certainly 
embrace the grievance made by the elec- 


tion petitioners in this petition. Conver- 


sely, S. 80 provides that no election shall 
be called in- question except by an elec- 
tion petition presented in accordance with 
the provisions of Chapter H in the Act, 
Section 100 which finds its place in Chap- 
ter III sets out grounds 
election to be void. If the contention of 
the appellant that the grievance for void- 
‘Ing the election made in the petition is 
not comprehended in’ any of the sub- 
sections of S. 100 is -accepted and there 
is no other provision in the Act for void- 
ing election, the election petitioners 
would be without a remedy. It would 
mean that even though one can indulge 
into forgery’ — what is tampering of bal- 
lot papers, if not -forgery, — and get 
away with it. In order -to ensure the 
purity of election it is better to so con~ 
strue S.-100 as to embrace within its 
fold, as' has been done by the Constitu- 
tion Bench, all conceivable infirmities 
which may be urged for voiding an elec- 
tion. Therefore, the contention of . the 
appellant must be negatived, - 


52. Having examined all the conten- , 


tions of the appellant with care that an 
election appeal deserved, I find no merit 


in any of them and accordingly this ap- - 


peal fails and is dismissed ` with costs. 
Hearing fee in one set. Interim relief, if 
any, granted during the pendency of the 
appeal is hereby vacated, i 


A. C. GUPTA, J.:— 53. I agree “with 
the order made by my learned brother 
Desai, J. and the essential reasoning -in 
support of it, l 

: Appeal daa 


for dèclaring` 
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AIR 1980 SUPREME COURT 1382 
(From: Sessions Court, Delhi) 
S, MURTAZA FAZAL ALI, ; 
P, S. KAILASAM AND 
A, D, KOSHAL, JJ, 


` Criminal Appeals Nos, 492 to 494 of 
1979, D/- 11-4-1980. 

State (Delhi Admn), “Appellant - (in 
Cri, A, No, 492/79) v. V. C, Shukla and 
another, Respondents (in Cri. A. No. 492/ 
79); Sanjaya Gandhi, Appellant (in Crl 
A. No, 493/79), V. C. Shukla, Appellant 
ün Crl, A, No, 494/79) v. State (Delhi 
Admn.), Respordent (in both the ap- 
peals).. * * 

(A) Penal Code (1860), Sec, 120-B == 
Criminal conspiracy — Proof, 

In order to prove a criminal conspiracy 
which is punishable under Section 120-B, 
there must be direct or circumstantial 
evidence to show that there was an 
agreement betw2en two or more per~ 
sons to commit an offence, This clearly 
envisages that there must be a meeting 
of minds resulting in an ultimate . deci- 
sion taken by tke conspirators regarding 
the commission of an offence, It is true 
that in most cases it will be difficult to | 
get direct evidence of an agreement to 
conspire but a conspiracy can ‘be infer- 
red even from circumstances giving ris@ 
to a conclusive or irresistible inference 
of an agreement between two or more 
persons to commit an offence. (Para 8) 

(B) Evidence Act (1872), Ss, 101, 102 
— Criminal case — Burden of proof — 
Duty of prosecution — The prosecution 
has to discharge its onus of proving the 
case against the accused beyond reason- 
able doubt. (Para 8) 


(C) Evidence Act (1872), S. 9 — Iden- 
tification — Value of — Identification of 
a person by witness for first time in 
Court without being tested by a prior 
test identification parade is valueless. 


(Para 23) 
(D) Evidence Act (1872), S. 3.— Evi- 
dence — Appreciation of — A witness 


who could go ta the extent of making 
intentionally false statement cannot be 
relied upon for the purpose of convict- 
ing the accused. (Para 24) 


"Appeals under Sec, 7 of Special Courts 
Act, 1979 on transfer from the Delhi 
‘High | Court from the judgment and 
order, D/- 27-2-1979 of the Sessions 
Court at Delhi in Sessions Case No. 340 

. of 1978. 


` FXİGX/C207/80/DHZ 





1980 


(E) Evidence Act (1872), S.-133 — Acz- 
complice —- Evidence of — Value of — 
Testimony of an accomplice. cannot be 
accepted in any material particular. n 
the absence of corroboration -From rei- 
able sources. (Para 24) 

(È) Evidence Act (1872). S. 3 — Evi- 
dence — Appreciation of -— Circum- 
stantial. evidence, 

For circumstantial aiene to furnish 
evidence of guilt it- has to be ‘such as it 
cannot be explained on anyother rea- 
sonable hypothesis except the guilt f 
the accused. . (Para 38) 

(G) Constitution of India,- Art. 14 — 
Tests for application of the article — 
Special Courts Act (1979) — Validity — 
Does not contravene Art, 14 — (Special 
Courts Act (1979) — Validity). 

The classical tests laid down for the 
application of Article 14 are the follow- 
ing :— 
` (1) The classification must be founded 
on an intelligible differentia which dë- 
tinguishes persons who are placed in a 
group from others who are left out at 
the group, 

(2) Such differentiation ‘alae have a 


rational relation to the object pougnt z0. 


be achieved by the Act, 


(3) There must be a nexus E 
the differentiation which is the basis >f 
the ‘classification and the object of the 
Act, (Para 52) 

The heading of the Special Courts Act 
(1979) shows that its main object is <o 
provide for the speedy trial of a cer 
tain class of offences, To sum up from 
the object of the various clauses of the 
preamble it is ‘manifest that particular 
type of persons: namely,‘ =hose who ace 
holding high public ‘or ‘political offices by 
way of a trust;-have been put in a‘sepa- 
rate class along with thcse- who have 
committed offences during the Emerge2-~ 
cy and who also bear the same charas- 
teristics as those indicated in cl, (4), By 
„and large, the Act contains almost the 
same provisions as were contained in. the 
Bill which was sent to the Supreme 
Court for its opinion by the President, It 
is true that the Supreme Court while 
dealing with the reference case was n$ 
at all concerned with the provisions of 
the Act which is of much wider applica- 
tion than the Bill considered by the 
Court in the reference, The Bill con~ 
tained provisions for pumishing on_y 
those offenders who were accused of af- 
fences committed during a particular 
period, namely, the period of Emergency, 


` State (Delhi Admn.} v..V. C. Shukla. 


ergency was an extraordinary one in the 
history of our country and its features 
have. been spelt out in the preamble of 
the Bill as also in the judgment given 
by the Supreme Court in the reference 
case. But that by itself does not debar 
Parliament from passing a permanent 
Act to deal with a specified class of per- 
sons who occupy high public or political 
offices (which are offices of trust) and 
misuse or abuse them. For the establish- 
ment and continuance of a Parliament- 
ary democracy and to secure efficiency 
and purity of administration it is neces- 
sary that when such persons commit se- 
rious abuse of power and are guilty of 
a breach of the trust-reposed in them, 
they would form a special class of of- 
fenders, The circumstance that the Act 
applies to offences committed at any 
time by a particular set of persons pos- 
sessing special characteristics does not 
render it unconstitutional, for, when it 
puts into a class a particular set of per- 
sons having special characteristics which 
distinguish them from others who are left 
out of that class and who are to be 
tried under the ordinary law, the classi- 
fication is eminently ‘Yeasonable, Fur- 
ther the classification made has a rea- 
sonable nexus with the object sought to 
be achieved namely, quick despatch and 
speedy trials, The Act does not contra- 
vene the provisions of Article 14. 


(Paras 47, 48, 49, 54, 58) 
(H) Constitution of India, Art. 14 — 
Special Courts Act (1979) — Validity — 
Whether invalid on ground that expres- 
sion ‘High Public or Political Offices’ has 
not been defined — (Words and Phrases 
— High Public or Political Offices), 
-The ‘Expression - ‘High public or politi- 
cal offices’ is of well-known significance 
and bears a clear connotation which ad- 
mits of no vagueness or ambiguity, Per- 
sons holding high public or political 
offices ‘mean’ persons holding top posi-~ 
tions ‘wielding ‘large powers, ‘Political 
office’ is an office which forms part of a 
Political Department of the Government 
or the Political Executive, This, there- 
fore, clearly includes. Cabinet Ministers, 
Ministers, Deputy . Ministers and Parlia- 
mentary Secretaries who are running the 
Department formulating policies and are 
responsible to the Parliament, The word 
‘high’ is indication of a top position and 
enabling the holder thereof te take 
major policy decisions, Thus, the term 
‘high public or ‘political office’ used in 
the Special Courts Act contemplates only 


S.C. 1383, - 
It is also true that the period of Em- 
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' -a special: class of. officers -or politicians 
who' may be categorised’ ‘as follows: .- 


(1): officials wielding extraordinary 


_. powers- entitling them to take major 
- . policy decisions and holding positions of 
trust ‘and answerable and accountable 


for ‘their wrongs; 


` (2) Persons responsible. f for ‘giving. “to - 


_ the State .a clean, stable. and honest 


administration; 


` State (Belhi’ Admn.) v, 


(3) persons oceupying ‘a very RRE ` 


status in whose hands lies the destiny of 
the nation, 
The rationale behind the classification of 


persons possessing the aforesaid charac- 


~ teristics is that they wield wide powers 
which, if exercised improperly by reason 
of corruption, nepotism or breach of 
.trust, may mar or adversely mould the 
future of the country and tarnish its 
image.. It. cannot be said, therefore, with 
any conviction that persons who possess 
special attributes could be equated with 
ordinary criminals who have neither the 
power nor the resources to commit of- 
fences of. the type described above, The 
‘term ‘persons holding high public or poli- 
` tical offices’ 
` mits of no difficulty and mere absence of 
~ definition of the expression would not 


is selfexplanatory and ad- ` 


V: Cf, Shukla’ 


(Para 72) - 
- (K) Special Courts Act (1979) — Vali- 
dity — Ht cannot be said that the Act 


seeks to change the situs of the Court 
and virtually abrogates Sec. 181- of . the 


Code of Criminal Procedure. : AIR 1979 
“SC 478, Foll. - (Para 74) 
E). Constitution ‘of India, Art, 14 —- 


Special’ Courts Act (1979) — Validity — 
Not void on ground of some persons get- 


ting special benefit on account’ of some 


fortuitous circumstances, 


The Special Courts Act cannot be held 
to be void on the ground that the Act 


. creates an invidious distinction inasmuch 


: AIR.1972 SC 828, Rel. on. 


vitiate the classification made by the ` 


Act. It is“not only proper but essential 
‘to bring such offenders to book at the 
earliest possible opportunity.. Clause (4) 
of the preamble of the Act ‘clearly indi- 
cates the nature of the offences that 
could be tried under the Act. Section 5 
which confers powers on the Central 
Government to make a declaration clear- 


ly refers: to the guidelines laid down in - 


the preamble and no Central Govern- 
ment .would ever think. of prosecuting 
holders of high public or political offices 
- for petty offences, ` 

(Paras | 64, 65, 68, 69, 70, 71) 


is Constitution of India, Arts. 143, 141 
— Reference to Supreme Court by Pre- 
sident — Effect, 


Held that in so:far as the Haumi 
advanced before the Supreme Court in 
nthe Reference Case (1979) 2 SCR 476 
were concerned, they were concluded by 
the decision .given thereon and - the 
Supreme Court in the present -appeals 
did not propose to go behind the opinion 
given. by- the Court in that case or the 
reasons thereof: with ‘which the Court 
“was in respectful agreement. 

: (3) Special Courts Act- (1979) — Vali- 


vs ‘dity — Parliament was fully competent 


(Para 49) 


as person holding high public or. political 
offices would have the benefit of trial. 
by such an experienced officer as a sit- 
ting Judge of a High Court while the 
accused had been deprived of that right 
and were tried by a Special Judge who 
was only a Sessions Judge. The existence 
of such fortuitous circumstances cannot 
attract Article 14. AIR 1963 SC 591. and 
(Para 75) 


{M) Constitution of India, Art, 14 — 
Special Courts Act (1979), S. 5 — Vali- 
dity — Not void on ground ‘of vice of 
excessive delegation of powers, a 


It cannot be said that Section 5 (1) 
suffers from the vice of excessive dele- 
gation of powers so as to violate Arti- 
cle 14 because the discretion conferred 
on the Central Government is absolute, 
naked and arbitrary and is clearly dis- | 
criminatory. No unguided or uncanalised 
power has been conferred on the Central 
Government. A basic condition imposed 
on the Central Government is that there 
must be a proper application of mind 
regarding the existence of prima facie. 
evidence of the commission of an 
offence. Secondly, the discretion has to. 
be exercised in accordance with the 
guidelines contained in the preamble. It. 
is well settled that discretionary power 


is not the same thing as power to dis- 


criminate, nor can the constitutional 
validity of a law be tested on the as- 
sumption that’ where a discretionary 
power is conferred on a high authority, 
the same may or would be exercised in 
a discriminatory manner, The power. 
conferred on the Central Government is 
controlled by the guidelines contained 
in the preamble which by virtue of the 
provisions of Section 5 (1) becomes a 
part of that section, As the power is. 


. vested in a very high authority, it can- 


not be assumed that it is likely to be 


ALR... 


' -to . pass. the Bill creating Special Courts. 
S AIR 1979. SC. 478, Foll. : 
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abused: \On--thė .other.- hand; where . the 
power- is conferred.. on.’:such’: a. : high- 


authority vas the - Central: Government, . 
_ the presumption will be that ‘the power. 


will be exercised:in a bona fide man- 
ner and: according to law. It, cannot aiso 


be. said ‘declarations under Section 5 (1): 
Act could be used as an engine. 


- of ‘the 
of ‘oppression: against members of par- 
ties:.who are- opposed to the ideologies 
of the ruling party. Burden lies on the 
parties alleging ‘bias. or malice to prove 
its existence,. and if malice or bias is 
proved in a particular ` case, the courts 
would strike down the act vitiated by 
it, in éxercise of its powers under. Arti- 
cles 226, 227 or 136. So also. it cannot be 
said that the provisions about declara- 
tion contained in Section 5 (1) are vio~ 
lative of the principles cf natural just- 
‘ice on the ground that they do not pro- 
vide for any hearing being given to the 
accused before a declaration is made. It 
is to be borne in mind that at the stage 
when the declaration is sought to be 
made there is no lis pending nor has 
any’ prosecution been launched against 
the accused. Case law rel. on. 

; ` (Paras 81, 82, os 84) 
. (N) Special Courts Act (1979), S . 5 — 
Declaration . under after pelle ag of 
accused — Validity — Prima facie case 
_ Meaning of, 


Under Section 5, the Government has. 


to be satisfied on two counts before it 
could issue a declaration. It must be 


satisfied in the first instance that there. 


is prima facie- evidence pf the commis- 
sion of an. offence. 
that the condition of the existence of 
prima facie evidence is not fulfilled in 
the case of a declaration merely because 
the trial in the first court had ended 
in a conviction and an appeal there- 
from. If conviction is construed as evi- 
dence of the existence of something 
more than a mere prima facie case, that 


would .not- mean that a prima facie - 


case ceases to exist. That a prima 
facie case must: be found to exist 
is only. the minimum requirement 
.for the satisfaction of the Central 
Government and it would .be doubly 
made out if the evidence availa- 
ble is stronger than is needed to 
make out only a prima facie case. A 


conviction of an accused person cannot — 


mean that there is no prima facie evi- 
dence against him. All that it spells 
out is that not: only a prima facie case 
is made out. -against him. but that the 
evidence .available is even stronger and 
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It cannot be said. 


~S. C.. 1385. ~. 


: is: sufficient | for a conviction, - However, 
-as :the ‘Government, -while acting. under 
the section, is to. satisfy itself only. -with 


. the existence: .of prima- facie ` evidence, 


the assertion by.it in the declaration. 
that such evidence was available to its 
satisfaction cannot, by any stretch of 
imagination, be held to be inapplicable 
to a-case in-which a conviction has been 
recorded. (Para 86) 

` (O) Special Courts: Act (1979), S. 13 — 
Scope — Is directory. 


Provisions of Section 13 are purely 
directory and not mandatory so that if 
the conditions mentioned in it are not’ 
fulfilled the declaration would not be 
vitiated. The section does not say that 
until a declaration is placed before the 
two Houses of Parliament it shall not 
be deemed to be effective, nor does tha 
section intend that any consequence 
would resuit from its non-compliance, 
AIR 1979 SC 1149, Rel, on, (Para 38) 


` (P} Special Courts Act (1979), S. 5. — 
Declaration under — Offences committ- 
ed in a State — Investigation by Central 
Agency —— Whether basic structure . of 
Constitution is affected. 


Where the declaration under ~Séc. 5- 
is based on`the result of an investigation 
held by a Central agency even though 
the offences were alleged to have been 
committed in a State, it cannot ‘be said 
that it affects the basic structure of the 
Constitution and ‘is, therefore, void. The 
doctrine of the violation of basic ‘ struc- 
ture of the Constitution or the. funda- 
mental features applies not: to the pro- 
visions of a law made by a State Legis- 
lature or Parliament but comes into. 
operation where an amendment made in 


_the Constitution itself is said to affect 


its basic features like fundamental 
rights enshrined under Articles 14, 19, 
31 or the power of amendment of the 
Constitution under Article 368 and so 
on, The doctrine has no application to 


“the provisions of a Central or State Jaw 


because if the statute is violative of any 
provision of the Constitution. it can be 
‘struck down on that ground and it is 
not necessary to enter into the quest:on 
of basic structure of _the Constitution at 
all. (Para 0) 

(Q) Special Courts Act (1979), ‘Ss. 5, 6 
— Whether conviction falls within the 
situation contemplated by S: 5 (1). 

It cannot’ “be said that once’ the ‘case 
ends in a conviction Section 6- sperids 
itself and. there is- no. room ‘for the 
‘application of Section 5. It-is true that, 
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‘Section 6 does: contemplate a prosecu~ 
tion whieh is relatable to the declara- 
tion under Section 5 but that does not 
debar the application of Section 5 to 
other stages of a criminal case, especial- 
ly those specifically dealt - with.. under 
Section 7 of the Act, The limited field 
in which Section 6 operates does not 
therefore . exhaust the consequences 
_ flowing from the issuance of.a declara- 
tion under Section. 5, ; (Para 92) 


. (R) Special Courts Act (1979), S. 7- — 
Applicability — Applies even where ap- 


‘peal. or revision is from prosecution not 


pending at time of. declaration. 


The words “whether pending or dis- 
posed of? in Section 7 are significant 
and qualify the immediately preceding 
‘ clause “a prosecution in respect of such 
offence”, The legislature has thus taken 
care to expressly provide that an ap- 
peal or revision would be covered by 
Section 7 and transferable -to the 
Supreme Court for disposal if it is 
directed against’ a judgment or order 
made. in a prosecution which is. either 
pending or has been disposed of, the 
only other requirement: of the section 
being that such appeal or revision must 
itself be pending at the date of the de- 
claration. To interpret Section 7 in such 
a way that its applicability is limited 
.to appeals or revisions arising from’ pro- 


secutions pending at the trial stage at. 


the date of the relevant declarations ‘is 
possible only if the words. “or disposed 
of” are treated as. absent from. the sec- 
tion — a. course which ‘is not open’ to 
the Court in view of „the. express lan- 
guage used, . f . (Para 94) 

(S) Special. Courts Act, (1979), S. 7. — 
Section whether conflicts with S. 406. ‘of 
Criminal P. C. (1974), , . 


It -cannot ‘be said that by proyiding 1 m 


Section 7 for aù- automatic transfer of 
appeals from the High Court’ to the 
Supreme Courts the ‘legislature has: ex- 


ercised a judicial power which is vest- 


ed in’ the ‘Supreme Court alone ‘ünder 
Section 406 ‘of the Code of Criminal 
Procedure and“ that the section is ‘wi- 
valid «as it conflicts ‘with the said Sec- 
tion 406. There is no question of the 
‘exercise of any judicial power by the 
legislature- in’ enacting Section: 7° which 
‘covers a well-known legislative -process, 
By enacting Section 7 it has merely pro- 
vided a new forum for the appeals 
which were pending in the High Court 
` and in-respect of which a valid decla- 
tation, fully consistent: with the provi- 


v. V. CG Shukla 
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sions of the Act, was made — a course - 
which involved ro interference with ihe. 
judicial functions of the court and was 
fully open to the legislature, AIR 1976- 
SC 2299, - Dist. (Paras 95, 96) 


Rs) Constitution ‘of India, Art. 14 — 
Whether Special Courts Act (1979) is 
void on ground that it a harsher 
procedure.” 


In view. of Rating of the sie 
Court that the classification made by 
the Speċial Courts Act complies with 
the dual test laid down by the Court 
and is a reasonable classification, Arti- 
cle 14 would not be attracted even if 
the procedure provided by the Act is 
held to be harsher than that available 
under the ordinary law, Apart from 
that, however, the procedure prescribed 
by the Act isnot’ harsh or onerous but 
is more liberal and advantageous to the 
accused who is: assured of an expedi- 
tious and fair trial thereunder, The pro~ 
cedure regarding | appeals is not harsher 
than that prescribed by the- Code of 
Criminal Procedure; Even the Code of 
Criminal Procedure’ does not provide 


for any revision against an interlocutory 


order. Viewed fram ‘any angle, the pro- 
cedure prescribed’ by the Act cannot be 
said to’ be “prejudicial or less advan- 
tageous to the accused, much less’ harsher 
or. more rigoros than the one provided 
in the Code of Criminal Procedure, The 
procedure for -trial of warrant cases 
gives a full opportunity to the accused 
to participate in the trial at all its stages 
and to rebut the case- for the -prosecu- 
tion in every possible manner and the 
acoption thereof for: trials. under. the 
Act would not be. to the disadvantage 
of ` ‘the ‘accused. AIR 1952 SC 75, Dist, 
(Paras 97,. 106, 110, 112, 1) 


©): Constitution of India, Art. 2i. ~~ 
Special Courts Act (1979) — Validity 
— Does not violate-Art, 21. 

Under: the .Special Courts Act not. 
only is: thé appointment of a Special 
Judge made free of control by the. Gov~ 
ernment as it how rests with the Chief 
Justice of the High Court concerned 
subject to the only condition that -he 
must obtain the concurrence of the 
Chief Justice of India therefor. A pro-- - 
vision for transfer of cases from: one 
Special Court to another Special Court 
has also been inserted in Section 10 (1). 
The Act cannot be challenged: on the 
ground of violation of Article 21 of the 
Constitution. _ (Para 100) 
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cates. with him) (in:Cr. A. No. 493 of 
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(in Cr. A. No, 492 of 1979), and “fr. 
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kandeya and S, B. Jaisinghani, Adzo- 
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" FAZAL ALI, J.:— The appellent, 
V: C. Shukla (hereinafter referred to as 
‘A-1’) in criminal appeal No. 494 of 1379 
has been convicted by the Sessions 
Judge, Delhi under Section 120-B read 
with Sections 409, 435, 411, 414 and 201, 


State ‘Delhi Admn) v.: V. C. Shukla 
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Indian Penal Code and also under Sec- 
tion 409, Indian Penal Code in respect 
of the positive print and negative and 
other material of the film ‘Kissa Kursi 
Kaa’; under Section 411 read with Sec- 
tion. 109, Indian Penal Code; under Sec- 
tion 414, read with Section 109, Indian 
Penal Code; under Section 435 read with 
Section 109, I. P. C.; and under Sec. 201 
read with Section 109, I, P. C. The ap- 
pellant, Sanjay Gandhi (hereinafter re- 
ferred to as ‘A-2’) in Criminal Appeal 
No. 493 of 1979 has been convicted by 
the Sessions Judge, Delhi under Sec- 
tion 120-B read with Sections 409, 435, 
411, 414 and 201 of the Indian Penal 
Code and has been further convicted 
under : Sections: 435, 411, 414 and ‘201, 
I. P. C. in regard to the negative and 
other material of the film ‘Kissa’ Kursi 
Kaa’ as also under Section 409 read with 
Section 109 of the Indian Penal Code, 
Appellant No. 1 was sentenced under 
Section 120-B read with: Sections 409, 
435, 411, 414 and 201 to two years rig- 
orous imprisonment; under Section 409 
regarding. the negative and other mate- 
rials to two years rigorous imprisonment 
and a fine of Rs. 20,000/- and in de- 
fault further 6 months’ rigorous impri- 
soniment; under Section .409 regarding 
the positive print of the film to 2 years’ 
rigorous imprisonment. and a fine of 
Rs. 5,000/- and in case of default fur- 
ther rigorous imprisonment for three 
months; under Section 411 read with 
Section 109 to rigorous imprisonment for 
one year; under Section 414 read with 
Section 109 to rigorous imprisonment for 
one year; under Section 201 read with 
Section 109 to rigorous imprisonment for 
one year; and under Section 435 read 
with Section 109 to rigorous imprison- 
ment for one year and 6 months,’ The 
appellant No, 2 was sentenced under 
Section 120-B read with Sections 409, 
435, 411, 414 and 201 to rigorous impri- 
sonment for two years; under Sec. 435 
to ‘rigorous imprisonment for one year 
and six months and a fine of Rs. 10,000/- 
and in case of default further rigorous 
imprisonment for four months; under 
Section 411 to rigorous imprisonment for 
one year; under Section 414 to rigorous 
imprisonment for one year; under Sec- 
fion 201 in regard to the negative, etc., 
to rigorous imprisonment for one year; 
under Section 201 in regard to thirteen 
trunks, etc, to rigorous imprisonment 
for one year and under Section 409 read 
with Section 109 to rigorous imprison- 
ment for two years. The aforesaid sen- 


'1388: S.C, 
“tences “of: imprisonment: were- ordered’ to 


` run: concùrrently-in-the case of both.'the - 


appellants. - - - 


‘2. ‘The learned. Sessions Judge has, 


given full and complete details of the 
prosecution case against the appellants 
and has divided the allegations against 
_ them “in several parts. On- being convict~ 
‘ed by the Sessions Judge, Delhi, the ap- 
pellants filed appeals before the Delhi 
High Court against their convictions and 
sentences, indicated above, and were 
released on bail pending the hearing of 
the ‘appeals. Meanwhile, the Special 
Courts Act of 1979 came into force and 
by virtue of a declaration made under 
Section 7 of the said Act, the appeals 
stood transferred to this Court and were 
placed for hearing before us. As the 
learned Sessions Judge has given all the 
necessary details of the prosecution case 
against’ the appellants, it is not neces- 
sary for us to give all the facts buz we 


` propose to give a bird’s eye view of the - 


substratum of the allegations’ on the 
basis of which the appellants have been 
convicted, dwelling particularly on 
those aspects which merit serious consi- 
_ deration. We have heard learned counsel 

for the parties at great length both on 
the constitutional points involved in the 
appeals and the: facts. By an crder 
dated December 5, 1979, we disposed of 
the constitutional points which were ‘in 
the nature of preliminary objection to 
‘the maintainability of these appeals and 
overruled these objections. The reasons 


for the said order have been given by. 


us which would form part of this judg- 
ment. : 


3. Coming now to the facts, shorn of 
unnecessary details, the story begins with 
the production of a film called ‘Kissa 
Kursi Kaa’ by Shri Amrit Nahata, PW 1, 
under the banner of Dhwani Prakash, 
PW1 was a member of Parliament and 
‘had produced the film in the year 1975. 
The film, according to the prosecution, 
was a grotesque satire containing a 
scathing criticism of the functioning of 
the Central Government and was open 
to serious objections which were taken 
even by the Central Board of Film Cen- 
sors (herinafter to be referred to as the 
‘Board’), After the film was ready for 
release, PW. 1, Amrit Nahata, applied 
for certification of the film on the 19th 
of, April, 1975 before the Board. The 
film was viewed on April’ 24, 1976 by 
an Examining Committee of the Board 
and while’ three Members were of the 
opinion that- certificate ‘for ‘exhibition; 
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mittee. 


. Thapa, 


CERE C A- 


‘with ‘drastic cuts, -should : be- given, an=. 
‘other’ Member .and:Mr; N. S: Thapa,. the 


Chairman, disagreed with the opinion of 
their. colleagues . and accordingly  re-' - 
ferred the matter to the Revising Com- 
The Revising Committee -after 
viewing the film agreed by a: majority 


-of 6:1 for certification of the film, the 


dissent having- been voiced by Mr, 
the Chairman and accordingly 
under the Rule 25 (ii) of the Cinemato- 
graph (Censorship) Rules, 1958, a refer- 


‘ence was made to the Central Govern- 


ment on 8-5-1975. In this connection, a. 
letter was addressed to PW- 6, Mr. S.-M, 
Murshed, who was at the relevant 
period Director in the Ministry of In- 
formation and Broadcasting, Incharge of 
Film and T. V. Projects and was ap- 
pointed Joint Secretary on 1st May, . 


, 1975. The correspondence in this regard 


is to be found in the file Ext. PW 6/A. 
Before making his comments PW 6 saw 
the film sometime in the middle of May, . 
1975. Meanwhile, PW 1, Amrit Nahata, 
was directed ta deposit the positive 
print of the film comprising 14 reels of 
35 mm with the Films Division Audito- 
rium, situate at 1, Mahadev Road, New. 
Delhi (hereinafter to be referred to as: 
the ‘Auditorium’). In pursuance of these 
directions, PW‘ 1 deposited the positive 
print and an entry thereof was made 
by the Librarian-cum-Projectionist of 
the. Auditorium which is Ext, PW 17/A, 
PW 17, K. P. Sreedharan, who wasa- 
Technical Officer Incharge also inspect- 
ed the reels and found them in order, 


4. Although Murshed, PW 6,- after 
seeing the film agreed with the opinion 
of: the Chairman of the Board that the - 
film may be open to objection on the 
ground that it was full of sarcasm and 
contained criticism of the political func~ 
tioning of the governmental machinery 
yet he was personally ‘of the opinion 
that, certification for exhibition should 
not be refused. The witness accordingly 
recorded a note and submitted it to Mr. 
A. J. Kidwai, the then Secretary, 
Ministry of Information and Broadcast- 
ing. The matter was then examined by 
Mr. I. K. Gujral, the then Minister of 
Information ‘and Broadcasting but no 
final decision was taken. Meanwhile, 
PW i, Amrit Nahata, filed a writ peti- 
tion in this Court which is Ext.. PW 1/D. 
On the 23rd of June, 1975, a notice was 
issued by the Ministry of Information 
and Broadcasting: to PW 1, Amrit“ 
Nahata, to show cause why. certification. 
to the film. be not refused. The notice- 
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.was made:returnable-:by' &-7-1975. : Thus, 
. it appears ‘that .the. Ministry: ‘of- Informa- «+ 
tion and.` Broadcasting.. ñad- taken.. a - 


tentative: decision to refuse - certificaticn 
to the film because of -its objectionable 
and offensive nature, We. might -stace 


here that so far, neither- A-ł .nor A-2. 


was anywhere in the picture. In fact, 
the position is that the film faced rough 
weather even at the initial stage of 
consideration by the Board as a result 
‘of which the matter was referred to tre 
Central Government where the question 
of refusal of certification was serioucly 
considered and ultimately a notice was 
issued .under the directions of. tne 
Ministry. We have particularly high- 
lighted :this aspect of the matter because 
the learned Sessions Judge was largély 
swayed: by the consideration that A-1 
took a very prominent part in banning 
the film and in getting the positwe 
print and other material in his persor.al 
custody in order to destroy the same 
with the aid of A-2. On the other hand, 
the facts disclosed by the prosecution: €x 
facie: show that objections to certifica- 
tion of the film had been taken at fhe 
very initial stage and the ultimate orcer 
was passed during the time when A-1, 
Mr, Shukla had taken over as Minister, 
which: was: merely the final scene of a 
drama long in process. 


5. Continuing the thread from where- 


we-left it, Emergency was proclaimed 
on the night between 25ch and 26th of 
June, 1975 and soon ther2after A-1 tcok 
charge as the Union Minister of Informa- 


tion and Broadcasting and he was of. 


the opinion that the flm should be 
banned, On July 5, 1975, in pursuamce 
of the decision taken by the Central 
Government, the Coordination Comwit- 
tee’ directed seizure of th2 film and tnat 
‘its negatives, positives and all other 
materials -relating to it Le taken in -he 
custody of the Central Government vide 
Ext. PW 6/D. On July 10, 1975, m-l 
directed that the film be banned fmm 
screening under the Defence of Irdia 
Rules, vide Ext. PW 6/E-4, Finally, on 
the 11th of July, 1975, PW 6, Mursked, 
passed an order that no certification 
was to be given to the film for public 
exhibition: which was followed by a 
letter dated July 14, 1975, forfeiting the 
film: to the Government. In pursuance 
of the decision taken by the Cen‘ral 
Government,- PW 39, S. Ghose, Depity 
Secretary, Incharge of. the: Films D-vi- 
sion, wrote a letter to the Chief Secre- 
- tary; r 
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-seizure.:of all. the sioatties and negatives. 
of the -film as-also other. related mate- ... . 


Government. of. Maharashtra. fer - 
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rials, In -pursuance of. this order, .the 
Bombay. police. seized- the entire film. on 
1-8-1975 and. deposited .the. same- in .the 
godown - of -the Board. As, however, a 


. final order had been passed by the Gov- 
„ernment : 
„Amrit Nahata, filed -a petition for. spe- . 


banning the - füm,. PW 
cial leave in the Supreme Court on 
6-9-1975. This petition was heard. on 
29-10-1975. and this Court directed the 
Government to screen the film on 17-11- 
1975 in. the Auditorium for being shown 
to the Judges constituting the Bench. In 
pursuance of the order of this Court, 
intimation was sent to the Ministry 
concerned and PW 62, Mr. S. M. H 
Burney, .who was then  Secretary,,. 
Ministry of Information ‘and Broadcast- 
ing, directed that immediate action be 
taken to implement the orders of the 
Supreme Court, and the arrangements 
should be made to book the Auditorium 
for 17-11-1975, By a letter dated 5-11- 
1975, Ext. PW 2/A-2, the Supreme Court 
was also informed regarding the steps 
taken which, according to the prosecu- 
tion were the prelude to the conspiracy 
between the two appellants leading to 
the seizure, disposal and destruction of 
the film. 


6. Sometime thereafter, PW 2,° L. 


Dayal, took over as Joint Secretary 
(Films Division) in place of Mr. 
Murshed. » i 


7. We might ehai at this stage 
there: is absolutely no evidence to show 
that there was any meeting of minds 
between A-1 and A-2 nor is there any 
material to indicate that A-2 played 
any role in the banning of the film, The 
decision to ban the film appears to have 
been taken by the Ministry headed by 
A-1, on the merits of the case. No 
motive is attributable to A-1 at this 
stage because even the Chairman of -the 
Board, PW 8, Mr. Thapa, who was an 
independent witness, was of the view 
that the film should not be certificated 
for public exhibition. Similarly, the 
steps taken by the officers of the Min- 
istry in pursuance of the banning of the 
film, namely, the seizure of the film at 


. Bombay and its transfer to Delhi appear 


to be in the nature of routine to see 
that the decision taken by the Govern- 
ment was implemented. As no stay had 
been: obtained by PW 1, Amrit Nahata, 
from the Supreme Court, the Govern- 


ment. was not, bound- to stay- its hands, ais 


' after 
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On the other hand, as soon as the Min- 
istry received the orders of this Court 
for screening the film on 17-11-1975, im- 
mediate steps were taken to comply 
with the orders of this Court, 


8.. Before we proceed further, we 
might indicate that it is well settled that 
in order to prove a criminal conspiracy 
which is punishable under Section 120-B 
of the Indian Penal Code, there must 
. be direct or ‘circumstantial evidence to 
show that there was an agreement ‘be- 
tween two or more persons to commit 
an offence. This clearly envisages that 
there must be a meeting of minds re- 
sulting in an ultimate decision taken by 
the conspirators regarding the commis- 
sion of an offence, It is true that in most 
cases it will be difficult to get direct 
evidence of an agreement to conspire 
but a. conspiracy can be inferred even 
from circumstances giving rise to a con- 
clusive or irresistible inference of an 
agreement between two or more persons 
to commit an offence. After having 
gone through the entire evidence, with 
the able assistance (of Mr. Rajinder 
Singh, learned counsel for A-1 and of 
learned counsel for the State, we are 
unable to find any acceptable evidence 
connecting either of the appellants with 
the existence of any conspiracy. We are 
further of the opinion that even taking 
the main parts of the prosecution case 
at their face value no connection has 
been proved with.the destruction of the 
film and the two appellants. The pro- 
secution has, of course, produced some 
witnesses to show the existence of the 
alleged conspiracy or some sort of con- 
nection of the appellants with the destruc- 
tion of the film but that  evidence;. as 
we shall show, falls short of the standard 
of proof required in a criminal case. We 
realise that the prosecution was seriously 
handicapped because the 
started only after the Janata Govern- 
ment came into power in March 1977, 
that is to say, about a-year and a half 
the offences in question . were 
allegedly committed, by when naturally 
much of the evidence would have been 
lost and even some of the important 
witnesses examined by the prosecution 
had turned hostile and refused to sup- 
port its case, Despite. these difficulties, 
the prosecution has to discharge its 
onus of proving the case against the ac- 
cused beyond reasonable doubt, We, 
therefore, propose to deal only with that 
part of the evidence led by the pro- 
secution which has been relied upon to 
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prove some sort of a. connection of the 
appellants with the alleged destruction 
of the film, : . 


9. In this connection, we propose to 
deal with the evidence in three separata 
(1) the deposif of positive print in the 
Auditorium and its alleged transfer to’ 


„the personal custody of A-1; 


_ (2). the arrival of thirteen trunks con 
taining negatives: and other material 
Telated to the film at New Delhi from 
Bombay in pursuance of the orders of 
A-1 and their transfer to 1, Safdarjung 


Road, then to the: Maruti Complex; and 


(3) the actual orders alleged to have 
been given by A-2 for burning the film 
im the premises cf the Maruti Complex 
which operation, according to the’ pro- 
secution, was carried out by the approver, 
PW 3, Khedkar, and other witnesses 
between the 10th and 24th of November 
1975. 


10. Although there are other elements 
on which prosecution has adduced evi- 
dence which is by no means very con- 
vincing or consistent but even if we 
assume. those elements to be proved, if 
the three aspects . indicated above, are 
not proved the prosecution is bound to 
fail. : 

11. We now proceed to deal with tha 
first part of the case. ` 

(1) The deposit of the prints at the 
Auditorium and its alleged transfer to 
the personal custody of A-1. 

In the Auditorium, PW 17, Sreedharan 
sereened the film ‘in order to show the 
same to PW 6, Murshed, on the 22nd 
May 1975 and again on the next day at ` 
the instance of the Ministry of Informa- 
tion and Broadcasting. Some private 
shows were also screened at the instance 
of PW 1, Amrit Nahata, though this was 
not permissible under the Rules. It was 
also the prosecution case that PW 39, 
Ghose and PW. 51, C. K. Sharma met 
PW 17, Sreedharen and PW 18, Bhawani 
Singh and examined the prints which 
were then kept in-the green room. Ghose 
then rang up Sr2edharan and told him 
that he was coming to the Auditorium 
to take delivery of the prints. Accord- 
ingly, PW 39, Ghose is said to have ar- 
rived at the Auditorium and the fourteen 
reels contained in cans were put on the 
back seat of his car. PW 39, Ghose then 
went to Shastri Bhavan and put the cans 
in the dicky of the staff car of .A-1 in 
the presence of -he driver, Babu Ram, 
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PW 33. Thereafter, - when: A-1 . came, 
Babu -Ram took the car to 1, Safdarjung 
Road where the cans were unloaded 
and kept in the office of R. K.: Dhavam, 
Additional private Secretary .to the then 
Prime Minister. 
of the. case, the prosecution examin=d 
PW 18, Bhawani Singh, © PW 33, Babu 
Ram; PW 61, C.:K. Sharma; PW 57, V. 3. 
Tripathi; PW 60,°R. L. Bandlish and 
PW 39, Ghose. So far as PWs 39, 57, 30 
and 61 are concerned, they did not sup- 
port the prosecution case regarding tne 
transfer of the prints to the custody of 
A-1 as. alleged by the prosecution. 30 
the only witnesses to prcve the factum 
of transfer were PWs 17 and 33. Tae 
prosecution also examined some other 
witnesses PW 1, Amrit Nahata; PW 2, 
L. Dayal and PW 62, Burney to show 
that the transfer of the positives of the 
film to the custody of A-1 was carried 
out at the oral instruction of A-1. FW. 
62, however, did not support the 
prosecution and thus, on this point, the 
only witnesses worth considering. ere 
PWs 1 and 2, 


“12. We would first refer to the evi- 
dence of PW 1, Amrit Nahata. He stated 
that he was directed to dəposit the pi». 
tive. print of the film to the Films Divi- 
sion Auditorium at Mahadev Road nd 
consequently he complied with the direc 
tion. on 17-5-1975, .and obtained a ze~. 
ceipt.: The witness goes on to state that 
one of the factors which weighed w-th 
him in withdrawing thə writ petition 
he had filed in the Supreme Court was 
that he was persuaded: and pressurised 
and . threatened by A-I to . withdraw 
the writ petition, He, however, admitted 
in his cross-examination that the pro- 
cess of persuasion and pressurisation 
and threats was carried out not on. cne 
but on several occasions, He then went 
to the extent of saying that the Minis- 
ter . (A-1) used to talk to him. in tnis 
connection in Parliament, :in his off.ce 
and sometimes even at’ Shastri Bhavan, 
He further stated that even.in the Cen- 
tral Hall of Parliament be did not hesi- 
tate from threatening him, The witn2ss 
admitted that he never fied any writen 
application before the Supreme Court 
, alleging the threats given to him by 
A-1. He further admits that after -ha 
Janata Government took over in . March 
1977, while he had written to Mr, L, K. 
Advani, who succeeded A-1, regardng 
the film, he made no mention of eny 
such conversation between him and a-l 
about the threats, etc, Finally, he ad- 


.In support of this pat - 


_A-1 had any 
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mitted that no one was present in the 
office when he talked- to Mr. Shukla, In 
view of these statements, we find it diffi- 
cult to believe the witness. The entire 
version given by him is inherently im- 
probable, firstly, because of his failure 
to draw the attention of-the Supreme 
Court to the threats, etc, Secondly, it is 
impossible to believe that after Janata 
Government came to power and he 
wrote-a letter to Mr, Advani regarding 
the film, he would: not‘mention that he 
had been ‘pressurised or threatened ‘by 
A-1 when he was undoubtedly very 
much interested in his film being ex- 
hibited and bore. a serious grouse and 
animus- against A-1 because he had re- 
fused certification for exhibition of his 
film. In these circumstances, we are 
unable to place any reliance on the 
testimony of this witness so far as the 
allegation of threats, pressurisation, etc., 
made by A-1 is concerned. Thus, if his 
evidence is rejected on this point, then 
excepting the testimony of PWs, 2 and 
63, there is no evidence to show that 
connection or link with 
the transfer of the positive print of the 


13. This brings us to the considera- 
tion of an important witness PW 2, 
L. Dayal, on whom great reliance has 
been placed by the learned Sessions 
Judge. So far as PW 2 is concerned, he 


` states that sometime in thefirst week of 


November, A-1 called him and said 
that he had decided to. keep ali material 
relating to the film in his personal cus- 
tody and that detailed arrangements for 
the delivery of the. material would be 
made by his personal staff and the work 
would be. done by a respectable. officer, 
The witness further states that PW. 57, 
V, S, Tripathi, was also.present at. the 
time when this conversation between 
the witness and A-1 took place, He 
further states that he’ had apprised. 
PW 62, Burney, the Secretary, of the 
talk he had with A-1... Both PW 57.and 
PW 62 have not supported the witness 
on these points and -have denied the 
same, The witness had. also:stated that 
he had called PW 39,.Ghose and appris- 
ed him of the instructions of the Minis- 
ter for carefully and confidentially put- 
ting all material in the personal custody 
of the Minister, Ghose, however, in his 
evidence does not support the story of 
instructions: by the Minister and denies 
having ‘been told anything of the kind 
by the witness, Of course, all the three 
witnesses, namely, - Tripathi, Burney 
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and. Ghosé,. had -been -declared hostile, - 


The..witness. further.-goes:on- to -state-- 


that. he had called: PW 4, Khandpur, who. 
happened ‘to be in Delhi and had: told 
him that all -the film material pertain- 
ing to the film ‘Kissa Kursi Kaa’ lying 
at Bombay had to be carefully and con- . 
- fidentially | collected and‘ sent to. .Delhi. 
PW. 4, however,- clearly admits in his 
evidence that the instruction which he. 
had received was to send the material 
to the Ministry of Information & Broad- 
- casting. As- we shall show, PW 2 ap- 
pears to be deeply interested in the pro- 
secution. In these circumstances, even 
Mr. Jethmalani, appearing for the State, 
frankly conceded that he would not ask 
the Court to'rely on this witness unless 
he was corroborated by some other. in- 
dependent. evidence. In fact, far from 
there being any independent evidence 
to corroborate the version of the witness 
in regard to the instruction given by 
A-1, the persons to whom the witness 
mentioned these facts, viz., Tripathi, 
Burney and Ghose, have not supported 
him. Thus, so far as the role played - 
by A-1 on the first part of the case is 
concerned, this is all the evidence pro- 
duced by-the prosecution and if this. evi- - 
dence is rejected, then it is not proved 
at whose instruction the film cans were - 
transferred from the Auditorium to 1, 
`: Safdarjung Road nor has it been estab-. 
‘lished that this was done with the 
knowledge of A-1. 


‘14. Coming back now to the evidence 
of the transfer of the positive print from 
the Auditorium into the car of Ghose 
and therefrom to the staff car of :A-1,. 
at Shastri Bhavan and finally to 1,’ 
Safdarjung Road, the evidence led. by 
prosecution ‘consists of PWs 17 and 33. 
The other witness examined on this . 
point have not supported the prosecu-~ 
tion case. From the evidence of PW 17, 
it appears that PWs Ghose; C. K. Shar- 
ma and Bhawani Singh met him. and’ 
examined the prints and then the prints 
. were kept in the green. room. Later, 
` the same day Ghose rang up the witness. 
. to ‘inform him that he was coming to 
take the positive print of the film which. 
should be kept ready, Thereafter, Ghose 
-arrived and the prints ‚were brought 

from the green room and placed in the 

back seat- of the car of Ghose. Ghose 
thereafter drove the car but gave no 
receipt : for taking the film. Half an 
hour later, according to the witness,: 
there was a telephone call- from Tripathi- - 
to enquire if the film had been deliveréd 


‘the positive prints 


ALR.. 
to .Ghose... The. witness. informed : him 
that, this::had -baen done: It. was./also :. 
stated. by the witness ‘that a letter (Ext; ` 
PW 17/E and -E-1) was ‘got written by 
Ghose before he took. the film in: his 
car. It may be noticed here that prior 
to the. filing of the FIR an inquiry had 


„been held by -PW.:40;. Narayanan, into 


the manner’ how the prints of the film 
were missing and in that inquiry PW 17, 
Sreedharan, did . not say at all that 
Ghose had taken away the film. In this 
connection, the witness deposed as fol- 
lows: — . . : a 

“Q. You did not tell Shri Narayanan 
that S. Ghose had come to you in his 
car and you had delivered the film to 
him in his car and he had taken it away? 


Ans, No. I did not tell him like this 
(Voltd:— It was so as S. Ghose had 
asked me to say differently to Shri 
Narayanan and I stated as advised by 
S. Ghose.) pas 


Q. You know chat enquiry had been 
ordered by Shri L, K. Advani; Minister 


for Information & Broadcasting? | 


Ans. Yes. 

Q. And. yet you deliberately ` told- a 
lie before Shri Narayanan? ` l 

Ans. Yes, because of S. Ghose”, 


15. Thus, the witness admitted that 
he. spoke `a lie before Narayanan merely 
because of Ghose.: Further, ‘even in his 
statement before the police, the witness 
did not state thet Ghose had come to 
him for taking away the film on the. 
same day, i, e., the day on which Ghose 
had .telephoned that he would-be com- > 
ing to take the film. So far as PW 39, 
Ghose is concern2d, he has totally de- 
nied having told the witness to keep the 
positive prints ready or that he ever: 
took delivery of the prints from the 
witness and put the same in. his car. 
Thus,’ even the prosecution case relating 
to the transfer of the positive prints 


‘through PW 39,. Ghose, to 1, Safdarjung’ 
“Road becomes 


doubtful. Even so, as- 
suming that Ghose did take delivery of 
that does not -con- 
chide the matter because the prosecu- 
tion has further to prove that the prints 
were taken away from the Auditorium 
at the instruction of A-1 and then. 
kept in the staff car of A-1 and taken 
to 1, Safdarjung Road with the know- | 
ledge of A-1. On this point, the evi-. 
dence of PW 17, is. absolutely silent 
‘and. he:says nothing about it-nor was he 
competent. to say . the same, The .only 
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other witness - PW 33, “Babe Ram, `- states 
that’ sometime” in’ ‘the “winter ‘of 1975 
PW 61, C. K. Sharma, ‘called him -and- 
told him that there -was some luggage 
(saaman) of Minister Saheb which was 
to be’ képt in his car and asked him to 
bring ‘the Minister’s car. close to where 
Ghose’s -car was parked’ ‘The witness 


foiifid io to T2- round boxes which were . 


transferréd to the dicky of the staff car. 
Theréafter,” according to the witness, 
Pw 60, Bandlish, had a talk with Ghose 
and ‘after the Minister had come, the 


car was driven to'l, Safdarjung Road, Or: ° 


reaching 1, Safdarjung Roai, the Minis- 
ter went ‘out of the car and a person 
came and took away the saaman, There- 
after, the witness drove A-1 to other 
places, In his statement before the 
police, the - witness did not -state thay 
PW 61, C. K. Sharma had told him tha: 
the saaman of Minister Saheb (empha- 


sis being on Minister Saheb) was to 


be transferred to the dicky- of the staf 
car.. Both -Bandlish and C. K, Sharma 
have not supported the version of this 
witness and have denied everything. 
Even taking the version of this witness 
at its face value, . 
show that when A-1 
car at Shastri Bhavan he was told ‘eithe- 
by the driver or by. anybody that the 
ilm_cans, had been. placed in the dickr 
and „were ‘to be taken to 1, Safdarjung 


Road’ or that they had been brough: . 


from. the Auditorium. Even when ths 
car reached 1, Safdarjung Road, Babs 
Ram never informed the ‘Minister ‘about 
the boxes having been kept in the dick» 
nor is there any evidence to show that 
the boxes were - unloaded from th2 


dicky of the Minister’s,car either in his 


presence or to his knowledge, Thus, all 


that “has ‘been proved ‘is that :the cans’ 
were transferred: from the Auditoriura 


to 1, Safdarjung Road: .Teking the evi- 
dence of: PW 17 and. PW .33 as also 
PW 18, Bhawani Singh at its face value, 


ho connection between f4-1° and tha 


transfer: of the film has b2en establish- 
ed. Thus, the prosecution has failed t> 
prove ‘that the ‘positive prints of the film 
were: transferred 
to the persorial - custody of A-1 or that 
the said transfer was done in accor- 
dance - with. his Msiruetien. or. to” hs 
knowledge. : 


(2). The transfer of negatives and 
other material related- to the. film from 
Bombay to Delhi and to ‘1, = Betjasfund 
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. taken that the film 


there -s nothing te 
boarded the staf - 


f PEREON 
from the Auditorium . PW 39, ‘Ghose - 
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at the order of. A-1. 


1 So far as this part of the prosecution 
case is concerned,..the evidence is whol- 
ly insufficient. to attribute any .know- 
ledge or . ulterior motive to A-1 in’ 
directing the. negatives to be sent’ from. ` 
Bombay to’ Delhi.” Some evidence’ has: 
no doubt been adduced by ‘the prosecu- 
tion to show some amount of criminality 
on the part of A-1 but that evidence, 
as ‘we shall show, is not very reliable. 


17. To begin with, according to PW $,- 
Murshed, A-1 said that there was 
some sort of an informal discussion 
between A-1, Mr. A. J, .Kidwai, the 
then Secretary in the Ministry of Infor- 
mation & Broadcasting and the witness © 
when A-1 directed that the film be 
banned and seized, but that no action 
was taken by the witness until the ‘file 
reached him. . The witness added that 
on July 7, 1975, there was another meet-. 
ing attended by Sarin and other offi- 
cers which was presided over by A-1 
and in this’ meeting a final decision was 
should be taken . 
over and mention. was made that the De- . 
fence of India Rules should be pressed: -` 
into service. The witness further stated. . 
that ultimately in the Coordination 
Committee meeting which was held on . 
July 10, 1975, and was also presided 
over by A-1, the éarlier decision taken . 
by the Government was reiterated. The- 
witness then goes.on to state that he.. 


` passed “the order Ext. PW 6/A—9 on’ 


July 11, 1975, which - directed that the 
certificate for public exhibition was 


. refused ‘and the said order. was com- 


municated to PW—1, Amrit Nahta; this 
was followed: by another order Ext. 
PW 6/A—10 which forfeited the film Kissa 
Kursi Kaa. Both these orders were ap- 
proved by the Minister which had to be 
done in consequence of the decision — 
taken by the Government. After the 
film ‘had been’ banned and forfeited, the 
seizure of the film material at Bombay 
became a necessary consequence and 
accordingly a letter dated July 14, 1975, 
was -issued under the signatures of 
to the Chief Secretary, 
Govt. of the Maharashtra for seizure 


-of the film material relating to the film . 


and requiring him to deposit ‘the same 


- with the Board. 


-; 18. The- next. question. that arises is- 
as to why the negatives and- other ma- - 
„terial of. tha- film- were „directed to: be- ` 
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sent to: Delhi; It is obvious that once 
the film was banned and forfeited and 
action under the Defence of India Rules 
had to be taken, it was inthe nature af 
a routine operation that the’ negatives 
and other material of the film should be 
Placed in the custody of ‘the Ministry of 
S Information & ° Broadcasting. This ap- 
pears to us to be the main reason why 
A-1 directed that these ' materials may 
be sent, from Bombay to Delhi. In order 
to incriminate’ the Minister the prosecu- 
tion urges that this was doné by’ A—1 
to get the. ‘negatives, etc., in’ his personal 
custody so’ that -he would be in a ‘posi- 
tion to destroy the same. On this; there 
does not: appear to be any clear evidence 
and even ‘the Sessions Judge has based 
his findings largely on - speculation: 


. 19. To begin with, L. Dayal, PW 2, 
who was then attached.to A-1 as Joint 
Secretary (Films) .states that on. 6-11- 
1975, A-1 told him in the presence of 
Tripathi, ‘PW 57, that A—1 had decided 
to keep all, material relating to the film 
in his (A—1’s) personal 
- detailed arrangements for the delivery 
of the material would be made by 
A—1’s personal staff and that the work 
had to be’ done by a responsible | officer, 
The witness, adds that he conveyed the. 
decision to the Secretary. and to S; Ghose,. 
PW. 39, and. then called PW 4, Khandpur; 
Chief Producer, Films --Division, -Bom- 
bay: who happened: to be. in Delhi; and 
asked him that:all the material pertain- 
ing to the film ‘Kissa;Kursi Kaa’ lying 
at Bombay -had to be carefully and con- 
fidentially : collected and sent to, Delhi 
At. the time- when. this. talk; took place. 
Ghose-and ‘Tripathi were ‘present, . accord- 
ing ‘to PW- 2, who then’ rang,.up- Vyas 
(Chairman of the .Board)--and ‘gave. ‘him 
similar instructions in the: presence » oË 
Ghose and Tripathi. ..However,..: neither. 
Tripathi. nor. Ghose .-supports. PW 2 on 
the point: that -he had asked Khandpur 
to: collect the material of the film’, ‘care 


` fully ‘and confidentially” which: -particu= ' 


lar’, Tar’. words were | attributed’ to A-t 'te 
show his criminal‘ intent: 
nection, ‘Ghose, PW? 39, -who was de 
clared ‘hostile to. the prosettition, ‘stated: 


“As 1. was. coming “out. of the room of 
Shri, Burney, I 1 -dropped: in Shri .Dayal’s 
room which was in the same corridor 
with a view to inform him that I had 
gone to the’ ‘auditorium and checked the 


film and“ had found’ the film ‘intact..I. 


also told ‘him’ that“I had: informed :'Shri 
Burney accordingly. JI found Shri K, L, 
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custody, . that - 


“médiately and’ confidentially. 


Tn- this” cons ` 
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Khandpur ‘also sitting in the room.of Shri. 
Dayal, Shri Dayal asked me to.take my 
seat. After a few moments I found Shri 
V. S. Tripathi walking into the room of 
Shri Dayal, He also. took his seat,- When 
I entered the room -Shri Dayal was 
already. conversing with Shri Khandpur., 
Looking at us, namely, myself and V. S. 
Tripathi and Shri Khandpur, Shri Dayal 
generally enquired where- the filmic 
material was : lying at Bombay, Shri 
Dayal also gave direction to Shri Khand- 
pur for collecting the filmic material at 
Bombay with a view to transporting it 
from .Bombay to Delhi. I do not recall 
Shri. Dayal. taking. the name of the 


. Minister or the Secretary at the time of 


the discussion. I also do not recall whe- 
ther he mentioned word secretly during 
this discussion. My feeling . was that 
the entire responsibility for. the collec- 
tion and transportation of -the filmic 
material from.Bombay to Delhi.was left 
with Shri K. L. Khandpur”, 


20.- The stand of Tripathi, PW 57, wie 
was also -allowed ‘to’ be cross-examined 
by the prosecution ` was as follows :— 


"Shri Dayal gave ‘instructions ` to Shri 
K. L. Khandpur in my: presence and that 
-of Shri S., Ghose to shift the negative 
material of film Kissa Kürsi. Kaa from 
Bombay. to Delhi. At the request of 
Shri Khandpur, Shri Dayal ‘also spoke 
to late Shri V, D. Vyas about this matter 
and told him on telephone that the ne- 
gative material was to .be shifted from 
Bombay. to Delhi.. and ‘that the trans- 
portation arrangement | would be ex- 
plained by Shri . Khandpur | to him -on, 
his return to Bombay, ‘Roughly this is 
all, that I reméùjber and in addition that 
it was early in; the afternoon.” aes $ 


.21. The witness was" apedficaliy. ‘asked 
whether ir his preserice: A—1 ‘gave in- 
structions.. to- E., Dayal, - PW. 2, that he 
{A—1) wanted the. positives and nega~ 
tives .of the -film in~his: own custody im- 
' He denied: 
the. correctness əf- the: assertion: and was 
confronted .with. the -following portion 
CE to E) of his statement made: on.the 
25th-April.1977, to K. N: oe ‘Deputy 


Sapna of aia aoe o Au New 
Delhi: > ~ 3 
'- “Later, ~- some NE: in- the” afternoon, 


the Minister called me inside ‘his room. 
Shri Dayal was also inside and I noted 
that discussion was going on about the 
film “Kissa.. Kursi Kaa”. ~The ‘then 
Minister of I. &.B: gave instructions ` to 
Shri L, Dayal, Jt: Secy, (Information) in 


1980.. State (Delhi Admn.} 


my presence that he wanted the posi- 
tives & negatives ete. of the film, “Kissa 
Kursi Kaa” to be handed over to him, 
in his custody immediately. & confided- 
tially.. The Minister also said that the 
arrangements for transportation will 3e 
made by him and Shri Dayal should gt 
in touch. wan the personal . staff for 
this”. 

The witness d denied the E E 
of the assertion that ir his presenze 
later on Shri- Dayal, PW 2, had tod 
Shri . Khandpur, PW 4 -that the fikn 
should be: brought from Bombay <o 
Delhi “very carefully without tellimg 
anybody about it”. He was ‘confronted 
with portion ‘F‘ to F’' of . his. said ‘stata- 
ment. to the police where - the assertien 
appears. 


22. Even Khandpur, ‘PW 4, who has 
fully supported the posezution has not 
said anything in his evidence to indicate 
that PW 2' had said that the materials 
should be ‘carefully and confidentially’ 
collected and ‘sent to Delhi. On the 
other hand, PW 4 says thus: — 

“I was called by L, Dayal, the Joint 

` Secretary in his office. I was.-asked zo 
make arrangements for collecting. zll 
material pertaining to film Kissa Kursi 
Kaa available, at ‘Bombay and to sead 
the same to Delhi. 
*e èk $t 

I ka seen file CFD/51 shown to re, 

Ex. PW 4/E. It is named 
Material Received from C. B. E. C. amd 
sent to Ministry of I & B-in November 
1975”. This file pertains to Films Division 
Bombay. This file pertains. to. the fiim 
materials of Kissa Kursi Kaa. Another 
file pertaining to this, film is the one 
which contains Exts., PW 4JA to 
PW 4/c”, 
The file Ext. PW 4/E -was labelled as 
‘Confidential’ and-shows that the fiim 
material was sent to the Ministry of D- 
formation & Broadcasting in Novemker 
1975. But there was nothing to. indicete 
in the file or in the evidence of PW 4 
that the materials and negatives, etz., 
were to be sent to the personal custody 
of the Minister. As the film was ban- 
ned and forfeited, there was nothing 
incongruous | about the transfer of tie 
materials to Delhi being treated as an 
official and confidential. matter and even 
if PW 2 had ‘told’ PW.4 that the fikn 
material should be dispatched “carefil- 
ly and confidentally” that would not 
show any criminal intent on the part of 
A—tL ch 
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.23. In order to show that A—1 took 
a somewhat.unusual interest in the dis- 
patch of the negatives and other ma- 
terial of the film from Bombay to Delhi, 
it is further the case of the prosecution 
that Tripathi who was Special Assistant 
to A—i was sent expressly to receive 
the materials at New Delhi Railway 
Station and make arrangements for their 
transport:. . But Tripathi categorically 
stated that he never went.to the Rail- 
way Station for the purpose of receiv- 
ing the film material, etc. On the other 
hand, PW 2 states that on 9-11-1975, 
PW 4; Khandpur informed him on tele- 
phone from Bombay that the film ma- 
terial was being sent from Bombay to 
Delhi by. Western Express and would 
be reaching Delhi on the next.day and 
that. two officers, one of them being 
Kane, PW 5, were accompanying the 
material. PW 2 adds that he. then rang 
up Ghosh and asked him to get in touch 
with Tripathi for making the necessary 
arrangements for transport and delivery 
of the material. The witness goes on to 
state ` that on the 10th November 1975, 
PW 39, Ghose, came to him and reported 
that: the film material had arrived and 
had been brought in tempos arranged by 
A—1. ` Ghose, ‘however, has not support- 
ed this witnesś on this aspect of the mat- 
ter. Reliance was, therefore, placed on 
the evidence of PW 5, Kane, to show 
that when he reached Delhi along with 
the film material, Tripathi was there to 
receive the same. It is not. disputed 


-that Tripathi was not known to PW 5, 


Kane, before the 10th and that by the 
time the witness saw him at the, New 
Delhi Railway Station he had seen him 
only ‘once in Bombay. The witness does 
state that his pointed attention was 
drawn to Tripathi because he had. asked 
him to -settle the payment of charges to 
the coolies and that but for this his at- 
tention would not have been drawn to 
Tripathi. He however, admits that in his 
statement before the Central Bureau of 
Investigation, he did. not mention the 
fact that Tripathi had asked him to 
settle the matter of the payment of 
charges to the coolies. Thus, the exis- 
tence of the only circumstance on the 
basis ‘of which the witness could have 
identified Tripathi becomes doubtful and 
in view of the categorical statement of 
Tripathi that he never went to New 
Delhi Railway “Station on the 10th of 
Novémber to receive the film, it is diffi- 


cult to accept the evidence of PW 5 that 
Tripathi was the person present at the 
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cannot’ be ruled ` out.: Moreover, the 
identification of Tripathi. -by ‘the witness 
.for: the. first time ‘in the court without 
being tested by a prior test indentifica- 
. tion parade was valueless. : Besides, the 
witness admits that. in the note ext. 


PW 4/E-2 he did not mention . Tripathi 
or. any .other person along with Ghose- 


to have been present at the New Delhi 
Railway Station, Thus, even on the 
question of the arrival of the material 
of the film at New Delhi no direct con- 


nection with A—1 - has been established . 


by the prosecution. In fine, it is- not 
proved by the prosecution that Tripathi 
‘was present at the Railway Station to 
receive the: film and hence it cannot be 
said that A—1 took an unusual interest 
in seeing that the filmis properly brought 
from Bombay to Delhi and Moppa in 
his custody. - 


_ 24 Coming back to the evidence of 
PW 2, there is yet another circum- 
stance which he proves and which me- 
rits some consideration. According to 
the witness, in the special leave peti- 
tion ‘filed by PW 1, 12th March 1976, 
was fixed for screening the film. The 
witness adds that he took instruction 
from A—l as to what should be done 
-when A—1 asked him to inform the 
Supreme Court through an affidavit that 
„efforts had been made to trace the 
prints of the film at Bombay as also at 
Delhi but that there were no chances 
of their becoming available. The wit- 


ness says that he was also directed to . 


mention in the affidavit that such 
misplacements had often occurred in the 
past, and that he passed on this infor- 


mation to the Secretary, Mr. Burney 
who suggested that the orders of the 
Minister should be carried out. In con- 


sonance with the instruction, Ghose filed 
an affidavit before the Supreme Court 
on the 22nd March 1976 but the Hon'ble 
Chief Justice emphasised the impor- 
tance of making the film available for 
viewing by the Judges. The witness re- 
corded a note Ext, PW 2/A—17 to. bring 
the matter to the notice of the Minister. 
Ultimately, however, as PW 1, Amrit 
Nahata, withdrew the petition ‘nothing 
further happened. It appears that while 
the petition was pending in the Supreme 
Court, contempt proceedings were taken 
‘againt some of the officers including 
PW 2 who also ‘filed four affidavits, one 
of them on the 28th November 1977, 


-and the other.three on the 28th- Febru-. 
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station. . The: possibility that the witness- 
committed : some .mistake in identifying. 


‘not been 


A. R: 
ary 1978. These affidavits are. Ext: PW- 
2/B—1 to B—4.°.In these’ affidavits he 
wanted to prove zhat as’the film -had “been ` 
mixed’ up with lot of other- films ré-- 


` ceived in connection with the Fifth In- ` 
-ternational Film Festival, 


the -materiäl. 
of the film Kissa Kursi Kaa was mis- 
placed, and that is a stand which 
comes into direct conflict with the testi- , 


-mony of the witness in court in which 


the entire blanie is shifted to A—1 but’ 
which again runs counter to an’‘assertion 
made earlier by the witness in his own 
hand. That assertion appears in’ the 
form of an amendment to a draft of a letter - 
(Ext. PW 2/DE) to be sent to Mr. V. P. 
Raman, Additional Solicitor General and 
reads: ‘In spite of efforts the film has 
not been found’, The witness admits 
clearly that this statement was false to 
his knowledge. A witness’ who could 
go to the ‘extent of making intentionally 
false statement cannot be relied upon 
for the purpose of convicting the appel- 
Jant. On his own showing, he was fully | 
collaborating with A-1 in a criminal 
design and was therefore, no better than 
an accomplice whose testimony cannot 
be accepted in any material particular 
in the absence of corroboration from 
reliable sources. Even Mr, Jethmalani, 
the erstwhile senior counsel for the pro- 
secution conceded the correctness of this 
proposition. On an appreciation of - the. 
evidence of PW 2 and other factors dis- 
cussed above, his evidence has not only 
corroborated but definitely 
contradicted by other. witnesses, circum- 
stances and documents. 


“25. PW 63, K. N. Prasad was the 


- Additional Secretary in the Ministry of 


Information & Broadcasting. He stated 
that in March 1977, A. K. Verma, the 
then Joint Secretary wanted to know 
whether the -Government had any in- 
herent power to destroy property which 
had been seized or forfeited, and also 
disclosed that the enquiry was made ‘in 
connection with the film ‘Kissa Kursi 


Kaa’. The witness further stated that 
after two or three days Verma and 
PW 39, Ghose came to his room and 


asked the same question. The witness 
further goes on to state that he was in- 
formed by his P. A. that he was required © 
to attend a meeting at the residence of 
the Minister (A-1), that when he enter- 


‘ed the office at the residence of A—1, 


he found PW 62, Mr. Burney, Secretary 
to the Ministry of Information & Broad- 
casting, sitting there and that: Mr. 


Bur- - 
ney (PW 62) asked the. witness what the 
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legal position .was.-about: the right of t1e ` 
storfeited prd- 


Government to , destroy. 


perty....At that. time according .to.. .tae 


witness, Tripathi,..Mr...Burney. and .-A-—1 


were present. ._He, however, admits. tkat 


A—1 did not. ask. any particular question. 


26. From thé testimony of’ PW 33 
the prosecution’ seeks to draw an infer- 


ence that it was A= at whose instance 
Verma, Ghose and“ ‘Burney had asked 


for the advice of the former (PW 63). 
Now A. K. Verma has not been es- 
amined as a witness and his statement 
(seeking the advice of PW 63) is not, 
therefore, admissible in evidence, wh_le 
both Ghose and Burney have denied that 
any such conversation as has been ce- 
posed to by PW 63 took place between 
the latter and the witnesses in’ the pre- 
sence of A—1. In fact, a specific sug- 
gestion was put to Burney (PW 62) in 
the following terms: l 


Q. When Shri Nahata -asked for Bi 
return of the film material, did it hap- 
pen that you discussed: the. matter xe- 
garding availability and. return of the 
film material with Shri Shukla at his 
official residence and during that discvs- 
sion Shri K. N. Prasad .and Shri A. K. 
Verma had also come there and Skri 
V. S. Tripathi, Special Asstt. to the Ni- 
nister was also present’? 


His answer was an emzhatic no, 


.27. Besides, the story given out 2y 
the witness does not app2ar to be very 
plausible, for it does not stand to rea- 
son that A—1 would depute no less than 
three officers (Verma, Ghose and 
Burney), one after the other, to obtzin 
advice of PW 63 when A—1 could heve 
had no difficulty in obtaining the adv ce 
himself, And then how wes PW 63 selec- 
ted as a Specialist in the concerned 
branch of law over the hzad of super or 
Officers, even if it was considered 
hazardous to enlist the services of a 
competent lawyer? We are, 
unable to place reliance on the eviderce 
of this witness on this point, From a 
discussion of the circumstances men- 
tioned above we conclude that the p-o- 
secution has failed to srove that the 
film materials brought from Bombay to 
Delhi were placed in the personal cas- 
‘tody of A—1 or that. A—1 had them 
transferred to No. 1, Safdarjung `. Read 
or. ‘to the Maruti Complex. j 


28. Another link in the chain of p70- 
secution evidence (the existence of whch 
seems, to have, been accepted, by -he 


x 
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Judge). was that two 
tempos: belonging. to the Maruti Company 
were sent.to the :New Delhi: Railway 
Station where the .thirteen trunks which 
arrived by the Western. Express ‘were 
loaded ‘therein and . were taken to. 1, 


-Safdarjung Road before being transport-. 


ed to Maruti Complex where they were 


_umloaded,. kept. and later on destroyed, 


It .was also alleged by the prosecution 
that a.raid of the Maruti Complex carri-- 
ed-outin 1977 ledto the recovery of the 
lid of a trunk, an empty can which ear- 
lier contained part of the film material 
and a gunny bag to the inside of which 
were found sticking scraps of paper. The 
investigators also. claimed that a few ` 
miles away from the Maruti Complex 
some round cans were recovered from a 
nallah, The learned counsel for the 
defence submitted that the allegations 
about the trunks being taken to Maruti 
Complex and the recoveries being made 


‘were false and adressed to the court 


lengthy arguments in this behalf. It is, 
however, not necessary for us to go into 
these details at this stage > because as- 
suming for the purpose of argument that 
the trunks were brought to the Maruti 
Complex, and that the film: material was 
destroyed unless A—1 or A—2 were 
shown to be connected with the transport 
or destruction of the material, the 


_ charge, against the appellants cannot be 


held to be proved, 


29. (3) The burning of the film ‘Kissa 
Kursi Kaa’ in November 1975, at Maruti 
Complex at the orders/instructions of 
A—2, 


In support of this part of the prosecu- 
tion story, reliance was placed mainly 
on the testimony of Khedkar (PW 3) 
who is the approver. The effort of the 
prosecution was to establish that on in- 
structions given by A--2 the film mate- 
rial was burnt inside the Maruti Com- 
plex on two consecutive nights and that 
the fact was reported to A-1 on each 
of the two following mornings, ‘The 
approver was the Security Officer in the 
Maruti Limited at the relevant time and 
the assertions‘made by ‘him in this behalf 
may be split up as follows :— 


_ (a) In the middle of November 1975, 
A—2 sent for the approver and told him 
that some boxes containing films were 
lying in the stores, that the films were 
to be destroyed when the workers were 
away and that the approver would get 
keys of te locks: on the bas on the 
next. day; T EEE N 
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(b) ‘On the next day one of the secu- 
rity guards who used to accompany A—2 
handed over a sealed packet of paper 
wrapped in cloth to the approver. On the 
same day the approver directed his. as- 
-sistant named Kanwar Singh Yadav, 
PW 32 to meet the approver (in the 
Maruti Complex) at 9.00 p. m. along. with 
watchman ` Om Prakash, PW 31. 
Kanwar Singh Yadav, PW 32 met the 
approver at 9.30 p.m. They reached the 
factory gate where watchman. Om Pra- 
kash PW 31 was waiting for them, The 
approver signed the key register and ob- 
tained the key of. the General Store. The 
party of three.. opened the store and 
found. lying therein the: thirteen boxes 
containing the film. material. The boxes 
were opened with the kéys which were 
taken out of the séaled packet mention- 
ed earlier. Each box was found to con- 
tain 10 or 12 cans having film spools 
inside them. Each can bore a label with 
the legend ‘Kissa Kursi Kaa’, The first 
Jot of the films. was removed to a near- 
by pit and was burnt there, the opera- 
tion lasting from 10.30 p.m. to 2.30 a.m, 

Watchman Om Prakash, PW 31 however 
left the place at about 11. 00 p.m, be- 
cause he felt giddy. 

(c) Next morning the approver report~ 
ed to A-2 that the work had been car- 
ried out in: part only and that it would 
be completed on the night following, 
which was done from 10.00 pm to 2,00 
a.m, 


(a). Next morning: ‘the approver again - 


made a report to A-2 telling him: that 
the job had been completed. 


-30, Learned counsel: for the defence 
contended that the stand taken by the 
approver could.not be accepted at its 
. face value and had to be ‘-rejected lock 
stock and barrel,.On a thorough consi- 
deration of the evidence: we find that 
the contention is well based as we shall 
presently show. : 


31. The film material according to 
the case of the prosecution, is said to 
have reached Maruti Complex on the 
10th of November, 1975. After the 23rd 
November, 1975, ,Khedkar PW 3, on 
his own showing, went away on leave. 
The period during which: the film -is said 
to have been burnt thus lies between 
the 10th and the -23rd of November, 
1975. Furthermore, Khedkar, PW 3 has 
firmly: asserted that on the first of the 
two nights on which the burning opera- 
tions were carried out, watchman Om 
Prakash, PW 31 was on duty from 2.00 
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p.m. to 10.00 p.m. He was examined at 
length in relaticn to duty rosters P-22 
and PW 32/2 -which were admittedly 
prepared. by him. Duty roster exhibit 
P-22 covers the entire month of Nov- 
ember, 1975, and according to the en- 
tries. appearing therein watchman “Om 
Prakash, PW 31 was to be on duty 
during the whole of that month in the 
third shift ‘only, i.e., daily from 10.00 
p.m. to 6.00 am. The approver however 
explained that the roster could be 
changed. from. time to time according to 
the exigencies of the situation, He aver- ~ 
red that on the 15th of November, 1975,- 
which was a Saturday and therefore an 
off-day for watchman Om Prakash, 
PW 31, the latter took over duty from 
2.00 p.m, to 10.00 p.m. as a substitute 
for watchman Tarachand. A similar ar- 
rangement was made on the 18th of 
November, 1375, when ‘watchman Om 
Prakash, PW 3: changed places with 
watchman Ramdular and went over 
from the 3rd to the 2nd shift (2.00 p.m. 
to 10.00 p.m.). As it is, the 15th and the 
18th of November, 1975, were the only 
two days in the month on which watch- 
man Om Prakash, PW .31 was:on duty 
during the second shift as a. special ar- 
rangement. For the rest of the days 
during the month he -was admittedly 
never on duty in that shift. The period 
during which the, film was destroyed is 
thus further narrowed down so that the 
first operation of burning could have 
taken place on the night of the 15th of 
November or on that of the 18th of 
November, 1975, and on no other date. 


32, Here we may refer to an- 
other aspect of the matter, Evidence has 
been produced to show that A-2 left 
Delhi by air at 7.50 am, on the 17th of 


‘November, 1975, for Hyderabad, and ar- 


rived back at Delhi at 8.30 p.m. the 
same day. He again. took off at 6.40 a.m. 
on the 19th of November, 1975, for Sik- 
‘returned to Delhi not earlier 
than 11.10 am. on the 23rd of Novem- 
bar, 1975. On both occasions he travelled 
as a member of the party of the then 
Prime Minister, his own mother, namely, 
Shrimati Indira Gandhi. The evidence of 
Dr. K. P. Mathur, DW 3, is categorical 
in this behalf and is supported by the 
(Ext. -DW-3/A and 
DW-5/A) prepared in relation to the 
jeurneys which contain the. name of A-2, 
and other dociments which need not be 
mentioned here. We regard his testi- 
mony as conclusive as was done not 
only by the learned Sessions Judge ‘but 
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also by the Special Public Prosecu™or 
who made a statement at the trial that 
that testimony be accepted by the pro- 
_ secution in ‘toto. In this view of fhe 
matter the prosecution has to prove that 
a period of four days in between fhe 
14th and the 18th of November, 1975; 
was such as A-2 was available in Delhi 
during day time on the first, third end 
fourth of such’ days. i i 


33. Now, as pointed out already, -he 
burning could have taker place only on 
the 15th or the 18th of November, 1975, 
if the approver and the duty rosters 
prepared by him are to te believed, The 
18th of November, 1975, has to be =x- 
cluded for the reason that on the two 
days following A-2 had 70 be shown to 
have been in Delhi (for receiving <he 
report about the destruction of zhe 
. material from. the approver) which he 
_ definitely was not. The 15th of Nov- 

ember, 1975, ‘as the first: night of the 
burning operation also does not click 
with the prosecution case because, al- 
though the ‘report about it could have 
been made to.A-2 on the next morning 

(in spite of the fact that it was a San- 
day and therefore a closed day for the 
factory), A-2 was not ir Delhi or any- 
where near it’ througholit the 17th so 
that the story‘.of the report made to 
him by the’ approver about the second 
part of the- burning cperations -læses 
‘weight. No -other dates being in pcint, 
the story ‘propounded by the approves is 
negatived by reference to unimpeachzble 
documentary and circumstantial © vi> 
dence, although. it: may be further’ ncted 
that -neither': Kanwar Singh -Yadav, 
PW 32 nor’ watchman Om _ Prakash, 


‘PW 31 supports the approver’s ‘version. 


and each one of them was declared ho- 
‘stile to the prosecution. a 
` 34. The recoveries- said to have been 
made during investigation. have also not 
impressed us. As stated earlier the im- 
criminating articles said. to have. been 
seized.. are a.lid of a trunk, an empty 
can, a gunny bag.— all from inside the 
Maruti Complex — and a few cans ftom 
inside a nala lying a few miles away. 
These recoveries are sought to be ‘con- 
nected with the destruction of the #ilm 
on the basis of the follcwing averments 
forming part of the testimony of the ap- 
prover: ` - i: 


«It was after the elections held in 
March, 1977, that Sanjay Gandhi who 
was then Director met me iw the factory 
hall. Kanwar Singh Yadav. was also 
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there. Vijay Sharma, Bus Body Manager, 
was called there, Sanjay Gandhi asked 
us to. collect all the damaged trunks 
with the contractors and to deposit them 
in Bus Body Store. We could collect 12 
out of 13 trunks mentioned above. along 


-with four or five other big trunks. These 


were deposited in Bus Body Store, Later 
en I found them. shifted to Press shop 
store. A couple of days thereafter, Kan- 
war Singh Yadav, Sanjay Gandhi and I 
went inside the General Store. We 
walked down to Bus Body Store, ‘There 
Sanjay Gandhi asked Panna Lal, Bus 
Body Supervisor and Incharge Bus 
Body Store, to collect all the damaged 
locks available with them. Panna Lal 
passed on the order`to Om Prakash who 
was Bus Body Clerk Incharge Stores, 
About 25 damaged locks were collected, 
These included Harrison, Tiger and God- 
rej locks.. Godrej locks were: 4 or 5 


. Sanjay Gandhi asked me to get „all 


those collected locks melted in a. foundry 
and I got them melted...... Ram Lakhan 
was Incharge of the foundry and I 
handed over the collected locks to him 
«Thereafter, scrapping of the trunks 
and their removal was performed by my 
Asstt, Kanwar Singh Yadav and he told 
mé about that. Kanwar Singh Yadav 
told me that Sanjay Gandhi had asked 
him to scrap the trunks and cans and to 
dispose them off. He told me that’ he 
cut the trunks into pieces and threw 
them into the iron scraps which were 
sold to different contractors. As regards 
the cans, he told me that he had damag- 
ed the cans and thrown them at differ- 
ent places: on Rajasthan Highway and 
Rajasthan ‘Byepass....,....He told me that 
the trunks had been cut into pieces and 
cans ‘had been damaged in the Press 
Shop.” — “ ea 


. 35. This story is inherently, - improba- 
ble, The thirteen trunks which admitt- 
edly had-no marks -of identification .on 
them and were of the ordinary type 
available in any market: are said to 
have .been shredded and the locks — 
which ‘again are available. in plenty 
everywhere — are alleged to have. been 
melted in the foundry but, strangely 
‘enough, the cans which had on them 
labels carrying the legend ‘Kissa Kursi 
Kaa’ were subjected to a much milder 
treatment and were. merely pressed and 
then thrown -away .at various places on 
the Rajasthan Highway and Rajasthan 
Byepass to which Kanwar Singh- Yadav, _ 
PW 32 had to make journeys off and 

on. It is: not disputed that if the cans 
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were to be shredded or melted the ope- 
ration would not have presented any 
difficulty whatsoever in. view of the faci- 
lities’ available at the Maruti factory. 
And, if that be so, 


commission of a serious offence would 


_See to it that the material of the “cans ` 


. was so transformed as to be’ impossible 
of identification. There is no reason why 
all of them should not have been melt- 


ed into’ lumps or in any case shredded’ 


beyond: recognition, And we also do not 
see how just one can would be left in- 
tact when so much care was’ bestowed 
on Operations Obliteration. In fact, it 
may have been much easier for the cans 
‘to be shredded or melted than for them 
to be first pressed and then transported 
to far off places and thrown away -there, 
In this view of the matter we need not 
pursue, this part of the case any: fur- 
ther. ` 


36. Thus, on a complete and careful 
examination of the circumstances and 
the evidence, mentioned above, even 
taking the substratum of the prosecu- 
tion case .at its face value, the prosecu- 
tion has not been able to. prove. either 
that there was any existence of any 
conspiracy between A-1 and A-2 to de- 
stroy the film . ‘Kissa Kursi Kaa’ by 


burning it’ or to commit any other. of- 
fence in respect of the film. There is 


no evidence to show that there was any 
meeting of minds between A-1 and A-2, 
We have also found that even on the 


first two parts of the prosecution case, . 
the allegation of the prosecution that 


the positive, prints were :removed. at the 
instance or to the knowledge of A-1 or 
‘that the negatives and other materials 
of the film were sent for by A-1. and 
kept in his. personal custody has. not 
been proved. The mere fact that A-1 
decided to ban the’ film and refused 
certification for public exhibition and 


‘passed. orders for seizure-of the film and ` 


its tr pee to the custody of the Mini- 
stry . Information and Broadcasting 
does ae disclose any offence, We have 


_ already. shown that-the decision to ban | 


the film was not taken by A-1 secretly 
or clandestinely but after a full-fledged 
discussion in the Co-ordination Com- 
mittee -meeting and it. is proved thal 


such meetings are usually attended: by . 


. senior officers -of various Ministries,’ as 
deposed to -by. K. N. Prasad, PW . 63. 


Further, that part of the.case which -re- --: 
‘lates. to the burning of- film- material. 


rests solely on. the uncorroborated’ testi- 
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surely any person’ ` 
who wanted to obliterate evidence of the - 


‘are proved,. 


“sponsible 
.proof. in that behalf — proof ‘which . 


A. LR, 


mony of the. approver -and is negatived. 


in so’ far as: the -role: anon of A-1 is. 


concerned, 


3T. We. may mention have that a lot 
of evidence has been produced by the 
prosecution to show :— . 


- (a) that the positive print of the film 


. found its way into.the luggage compart-' «> 
ment of. the car in which A-t then tra- `" 


velled to the Prime Minister's house 
where the print was unloaded by some- 
one in the absence of A-1; and 

(b) that the negatives and other mate- 
rial relating to the film were taken in 
a tempo or two to the Prime Minister's 
residence and from there to the Maruti 
Complex where they were stored before 
their destruction. 


. 38. We have considered it purpose=- 
less to go into th2se factors for the rea- 
‘sons that the cornection of A-1 or A-2 ` 
therewith remains unproved as discuss- 
ed above, Had these factors provided 
circumstantial .evidence on the basis of 


- which alone the charge against either 


A-1 or A-2. could be held established it 
would have beer. necessary for us to 
sift the evidence produced in support 
thereof. But that is definitely not- the 
case, for, if either or both of the factors 
the inference of guilt of 
either A-1 or A-2 does not necessarily 
follow. For circumstantial evidence to 
furnish. evidence of guilt it has to be 
such as it cannot be explained--on any 
other .reasonable hypothesis except the 
guilt of the accused, which is not the 
case here because. appellants A-1 - and 
A-2 could not be said to be the: only. 
persons interested in the destruction of 
the film if it was as obnoxious to the 
then Prime Minister or. as critical of 


. the functioning of the then Union Gov- 
_@rnment as the prosecution would have 


us believe.. The. film and all the mate- 
rial relating to it no. doubt appear to 
have vanished into thin air but. then 
neither A-1. nor. A-2 can be: held re- 
‘therefcr, -in the absence’ of 


would, exclude. all reasonable doubt, 


39. The prosecution having. thus fail- 
ed to prove the case against. the’ appel- 
lants, -their appeals are. allowed, -the 
convictions recorded. against,- and „the, ` 
sentences imposed‘on ‘the appellants are . 
set aside and they are acquitted of. all: 
the- charges. framsd against: them, . Both . 
the. appellants, who. are on bail’ shall. 
now. be-. discharged : from- their bail- . 
bonds. -In view af' the acquittal: of ap- 
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pellant No.’ 1, Shukla’in Criminal Ap- 


peal No. 494° of 1979 and appellant No. 2, 
Sanjay Gandhi . in Criminal. Appeal 
No. 493 of 1979, Criminal Appeal No. 492 
of. 1979, filed by the State -is dismissed. 
In view of the fact that we have made 


no comments on the conduct of the in- 
vestigation’ or on Mr. N. K. Singh, no - 
` the Act did: not at all: apply to.‘the ‘ap: 


order need be passed on the apes 
filed by him, 


“FAZAL ALI, J.:— 39A, The amet 
lants (in Crl. As, 493-494/79) have rais- 
ed a number of preliminary objections 
challenging the constitutional validity of 
the Special Courts Act .of 1979 (Act 
‘No,.22 of 1979). and of Sections 5 to 8 
thereof as being violative of Articles 14, 
21 and other provisions o? the Constitu- 
tion. We have heard counsel for the, ap- 
pellants and the Solicitor. General at 
great length. We are’ clearly of the 
opinion that the Special Courts’ Act re- 
ferred to above as also 
provisions are constitutionally valid: 
We, therefore, overrule the preliminary 
„objections and proceed to hear the ap- 
low. Reasons for this -Order will a 

Ow, 


(Reasons for the. order dated 5-12-1979 
passed by the Court form-ng part of this 
judgment : — See Para 2). 


FAZAL ALI, J.:— 40, These two cri- 


minal appeals are directed against judg- 
ment dated 27th Feb., 1£79 of the Ses- 
sions Judge, Delhi by which the 
accused (hereinafter referred to: as the 
appellants) have been convicted under 
various sections of the Penal Code and 
‘awarded sentences of various terms of 
imprisonment , not exceeding two years 


(which have been ordered to run con-. 


currently) in addition’ of fines, 


AL Both the appeals were scans 
filed before the Deihi High Court and 
-were admitted by it on the.2ist March, 
1979 when fhe sentences of the appel- 
_ lants were- suspended and they were re- 

‘leased on bail. On. the’ 17th May, 1979, 
thé State also filed an appeal to the 


Delhi High Court for enhancement ‘of 
the ‘sentences. The Special Courts Act 


(No. 22 of 1979 and hereinafter to be 
‘referred to'as the ‘Act’) was’ passed by 
Parliament and receivéd the assent of 


‘the President on 16th’ May, 1979, . On 


_the’ 27th June, 1979, the Central Gov- 


| ernment made a- declaration under Sec- 
"> tion 5 (1) of the “Act: as°a consequence -` 
: Of: which: thé appeals‘ stood transferred : 


ito this’ Court. 
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42. The. appellants have raised . 
number of preliminary. objections relai 
ing. to the constitutional validity of the 
Act. and various provisions . thereof on 
several grounds including the contraven- 
tion of :Articles.14 and 21 of the Con- 
stitution of India. Alternatively, it was 
argued that some of. ‘the provisions of 


pellants and the transfer of the appeals 
from the High Court .to this Court was 
not legal. The State has appeared 
through Shri Soli J. Sorabjee who has 
countered all the objections raised by 
the appellants and has submitted that 
the Act is a valid piece of legislation 
and that there is no illegality in the 
transfer of the appeals from the . High 
Court to this Court. In view of. the 
nature of the preliminary objections 
raised by the appellants we decided to 
dispose them of before entering into 
the merits of the appeals, After hearing 
the parties at great length, by an order 
dated ‘December 5, 1979 we overruled all 
the said objections and proceeded to 
hear the appeals: on merits. We now. 
proceed to set out the reasons given for 
the order rejecting those objections. 

43. In order to understand the argu- 
ments advanced by learned counsel .for 
the parties it will be necessary to state 
The Act. was 
preceded by a Bill (introduced by a 
Member of the -Lok Sabha) which was 
adopted by the Government but in view 
of certain Constitutional objections the - 
President made a reference to this 
Court for its opinion regarding the vali- 
dity of the Bill and its provisions. The - 


‘matter was heard, by a Bench of seven 


Judges and in its report dated Dec, 1, 
1978*, this Court upheld the validity 
of the Bill generally by a majority. of 
six to one. Certain clauses of the Bill, 
however, were held to be violative of 
Article 21 of the Constitution, This, 
Court further held that Parliament had 
legislative competénce to create Special 
Courts and to provide for appeals 


-against: judgments and orders of. such 
Courts to the Supreme Court, This Court |. 


also upheld the classification provided ‘in. 


, Clause 4 (1) of the Bill- which conferred 


power on the Central Government to 


. make a declaration in respect of an of- 


fence alleged to have been committed 
during the operation of the Proclamation 


of Emergency dated 25th June, 1975- by 


a person who held high ‘public or- poli- 
tical, Office in India. To the extent thar 


- “Reported in: “AIR 1979. sc 478. 


i 


‘and does not 
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the clause brought: within the ‘purview 
of the Act persons who had committed 
offences between February 27, 1975 and 
June 25, 1975 it was, however, held to 
be invalid. Similarly, the provisions of 
clause 7 of the Bill laying. down that a 
retired Judge of a High ‘Court could be 
appointed as a Judge of the Special 
Court and that this could be done by 
the Central Government ‘in -consultation 
with -but without the concurrence of the 
Chief Justice of India were held .to be 
bad. Furthermore, the Court observed 
that the absence. of.a provision’ for the 
transfer of .a case from one ‘Special 
Court to another affected the fairness of 
the ‘trial and, therefore, was violative of 
Article '21 of the Constitution, Barring 
these infirmities, the constitutional vali- 
dity .of the Bill was upheld by this 
Court. It may be mentioned here that 
during the course’ of arguments learned 


_counsel for the Union gave an express 


undertaking that the defects pointed out 
in the Bill would ‘be suitably removed 
so as to bring. the Bill. in accord with 
the opinion expressed by the Court. 
Consequently, a fresh Bill was prepared 
and was introduced’ in the Lok Sabha on 
the 21st February, 1979, This Bill incor- 


‘porated: the suggestions ‘of this Court, 


deleted reference to the period ‘prior to 
the 25th June, 1975 in ‘the - preamble, 
made a provision for transfer of a: case 
from ‘one Special Judge ‘to another: -by 
the Supreme Court and provided: that -a 
Special Court would ‘consist of ‘a’sitting 
Judge of a High Court nominated by the 


_ Central Government with the” -concur- 


rence’ of the Chief . Justice of India. 


“After. some debate the Bill “was ‘passed ` 


by ‘the ‘Lok Sabha on the 9th “March, 
“1979.. It was then sent to the Rajya 
‘Sabha: where its various provisions were 


fully debated and certain important sug- 


‘gestions were made by the Members ‘of 
the Rajya Sabha as a result of ‘which 
the Bill: was returned by ‘thé “Rajya 


‘Sabha with: certain’ amendments: ‘on: 21st 


March, 1979. Thereafter the Govertiment 
accepted, the’ amendments suggested by 
the Rajya ‘Sabha and incorporated: ‘the 
same in the Bill which was then passed 
and ultimately received the assent of 
the President: on 16th May, 1979. 

Ad, Some of the substantial ` changes 
which have been incorporated in the ‘Act 
‘may. be summarised thus’: 

.45. The Act is now a permanent Act 
deal only with offences 
committed during the period of Emer- 
gency. Secondly, in the preamble an:ad- 
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ditional clause has been added to indi- 
cate' the’ nature of the offences commit- 
ted by persons holding -high public or 


. political office. Thirdly; it has been pro- 


vided that a Special Court would con- 
sist of a sitting Judge of a High Court 
nominated .by the Chief: Justice of the 
High Court -concerned with the concur- 
rence -of the Chief -Justice of India. 
Thus,. the Government has absolutely no 
hand either in the appointment of or 
any control over the Special Judge. 
This provision appears to ensure com- 
plete independence of the Special Judge 
who is to be appointed to decide. cases 
of highly placed public or political offi- 
cers, so that they may have complete 
confidence in the Judge who tries their 
case. 

46. Another spectal ‘feature of the 
Act is that the preamble and its various 
clauses are not merely intended to spell 
aut the object of the Act but contdin 
important guidelines. and essential safe- 
guards and by virtue of Section 5 (1) of 
the Act the clauses of the preamble be- 
come a part of the Act itself. ; 

47. As the Act has thus assumed. a 
new complexion, it is necessary to ana- 


‘lyse’ biiefly its scheme before ‘we deal 


‘with’ the contentions’ raised by learned 
counsel for the parties, The heading of 
the Act shows that its main. object is to 
provide for the speedy trial of a cer~ 


tain class of “offences (emphasis ours). 


‘There’ are as many ‘as nine clauses of 
the poe which run ‘thus: 


“AN: ACT 


be provide. for. the. speédy trial of" a cer- 


tain class of offerices. . 

.Q) „Whereas Commissions of ‘inquiry 
appointed under the. Commissions of In- 
quiry Act, 1952 have rendered reports 
disclosing the. existence of prima . facie. 
evidence of offences committed by per- 
sons*‘who.- held high public or : political 
offices in the country and others «con- 
nected with ‘the: commission of such: of- 
fences during. the: operation of: the Pro- 
clamation of Emergericy, datedthe 25th 


‘June, 1975, issued ‘under clause (1) of 


Article 352 of the Constitution; = -' 

(2) And :whereas. investigations con= 
ducted: by -the Government through. its 
agencies have also disclosed similar of- 
fences -committed during the .-period 
aforesaid; 

-(3) And whereas the- offences referred 
to in.the recitals aforesaid were commit- 
ted during -the operation of the said 
Emergency, during 


1980 


which a grave emergency: was clamped 
on the whole- country, civil liberfiées 
were curtailed to a great extent, impor- 
tant fundamental rights of the people 
were suspended, strict censorship was 
imposed on. the press, judicial -powers 
were severely crippled and the parlia- 
mentary democratic sysėm was emä- 
sculated; i 

(4) And E all powers being a 
trust, and holders of high ‘public or poli- 
tical offices are accountadle for the 2x- 
ercise of their powers in all cases wh2re 
Commissions of Inquiry appointed under 
the Commissions of Inquiry Act, 1952 or 
investigations conducted by Government 
through its agencies disclose offemces 
committed by' such holders; 


(5) And whereas it is the constitu- 
tional, legal and moral obligation of the 
State to prosecute perscMs involved in 
the said offences, 

(6) And whereas the ozdinary criminal 

courts due. to congestion. of work- and 
other .reasons cannot reasonably be sx- 
pected to bring those prosecutions to a 
speedy - termination; 
: (7) And whereas it is labente for 
the efficient functioning of 'parliament- 
ary democracy and the 
created by or under the Constitution of 
India that the commission of offences re- 
ferred to in the recitals aforesaid shculd 
be judicially determined with the ut- 
most dispatch; - 


-(8) And whereas it is necessary 7 for the 
Said purpose to establish additicnal 


Courts presided over by sitting Jucges- 


of ‘High Courts; 


(9) And whereas it. is expedient to 
make some procedural changes whereby 
avoidable delay in’ the final determina- 
tion of the innocence cr guilt of the 
persons to be tried is eliminated without 
interfering with the right to a fair trial.” 

(Numbering of the clauses by. us to 
facilitate discussion) ` ` 

48. So far as clause (1) is concerned 
it refers to Commissions of Inquiry and 
the reports given by them disclosing the 
existence of ‘prima facie evidence of 
offences committed by persons holding 
high . publie or political offices in the 
country and. others’ connected with the 
commission of such offences: during the 
operation of the Proclamation of Emer- 
gency dated June 25, 1975, Clauses (2). 
and (3) give the history’ of the special 
features of the Emergency and ‘the re- 
sult of the investigation conducted by 
the Government regarding offences com- 
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mitted during the Emergency. Clause (4). 
makes the Act a permanent one. Ac- 
cording to this clause, persons holding 
high public or political offices are actual- 
ly: trustees‘ in regard to.the powers 
vested in.them and .offences committed 
by them in breach of the trust or confi- 
dence reposed in them would also fall 
within the ambit of the Act: if either 
by the Commissions of Inquiry or in- 
vestigations conducted by the Govern- 
ment. such offences are : disclosed. 
Clause (5). makes it clear that it is the 
constitutional, legal and moral obliga- 
tion of the State to prosecute persons 
involved in the offences. mentioned in 
the foregoing clauses. Clauses (6) and (7) 
deal with the main object of the Act 
which is to bring the prosecution of the 
offenders falling within the ambit of the 
Act to a speedy termination and to 
bring about a judicial determination of 
the offences said to have been commit- 
ted by them with the utmost dispatch. 


` Clause (3). provides. for the establishment 


of additional courts presidéd over by sit- 
ting Judges .of High Courts. Clause. (9) 
refers to certain procedural changes 
brought about by the Act in the. provi- 
sions of the Code of Criminal Proce-: 
dure and intended to avoid delay in the 
final determination of the. innocence or 
guilt of the persons to be tried. To sum 
up from the object of the various 
clauses of the preamble it is manifest 
that particular type of persons, namely, 
those who are holding high public or 


‘political offices: by way .of a trust have 


been. put in a separate. class. along: with 
those ` who have committed offences 
during the Emergency and who also 


-bear the same characteristics’ as those 


indicated in clause (4). Section 2 of the 
Act defines “Code”, “declaration” and 
“Special Court” and the residuary 
clause (d) thereof says that words: and 
expressions not defined in ‘the . Act 
would have the same meaning as: in the 
Code of Criminal -Procedure,: Section 3 
(1): gives. power to the Central Govern- 
ment to establish 'an adequate: number 
of Special. Courts by notification in “the 
Official Gazette. Section 3 (2) enacts that 
a Special Court shall consist of a sitting 
Judge of a High Court nominated by the 
Chief Justice thereof with the concur- 
rence.of the Chief Justice of India. Sec- 
tion 4 empowers ‘the Special Court to 
take cognizance and try such cases as 
are instituted before it ‘or transferred to 
it in accordance with the manner pro- 
vided by the Act.: Section 5 (1) is the 
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-pivotal provision which lays down - ‘the ' 
conditions under which the Central Gov- 
ernment is empowered ‘to make. a de- 


claration which is the starting -point -of - 


the prosecution of the offenders falling 
within the ambit of the Act. It may be 
noticed that Section 5 (1) ‘clearly states 


- that the guidelines contained in the pre- . 
‘amble are to be followed ‘by the Central. 


Government in determining, whether an 
offence is to be dealt with under the 
Act, Section 5 (2) provides that a de- 
claration made by the Central Govern- 
ment shall not:be called in question: in 
any court. Section 6 provides that on a 
declaration made under Section 5 (1) in 
. respect of any offence, any prosecution 
in respect of such offence shall be in- 
stituted only in a Sepcial Court desig- 
nated by the Central Government and 
that ‘where a prosecution is pending in 
any other court, the same shall stand 
transferred to the Special Court. This 
would be in derogation of anything con- 
tained in the Code of Criminal Proce- 
dure, Section 7 deals with the automatic 
transfer to the Supreme Court of ap- 


peals or revisions pending in any court | 


of appeal or revision at the date of the 
declaration. Section: 8 embodies the well 
known provisions of the Code of Crimi- 
Nal Procedure relating to a joint trial 
‘of a number of accused persons who are 
“Charged with the offence of abetment or 
conspiracy, Section 9 (1) provides that 
the Special Court would follow the pro- 
cedure prescribed by the Code for the 
trial of warrant. cases before a Mag- 
istrate,. that is to Say, it makes appli- 
cable the provisions of Sections 238 to 
243 and 248 of the Code to trials by a 
Special Court. 
tion 9 lays down that the provisions of 
the Code of Criminal Procedure shall 
apply, in so far as they are not incon- 
sistent with those of the Act, to pro- 
ceedings before a Special Court which 
shall be deemed to. be a Court of Ses- 
sion and would have all the powers 
thereof, and that a person conducting a 
prosecution before a Special Court shall 
be deemed to be a Public Prosecutor: 
Sub-section (4) of Section 9 empowers a 
Special Court to pass: upon any person 


convicted by it any sentence authorised. 


by law for the punishment of the of- 
fence of which such person is convict- 
ed. Section 10 (1) contains a provision 
for the transfer. by the Supreme Court 
of a case from one Special Court to an- 
other where such am. order is expedi- 


ent in the ends of: justice; In fact, in. 
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Sub-section (3) of Sec- 


A TAR 
the opinion given ‘by. this Court: on the 


-Presidetial Reference’ this’ aspect. of ‘the 
matter 


‘was particularly highlighted: 
Sub-section - (2) of Section 10, however; 


lays down the norms under which .an 


application for transfer could be made. 
Sub-section (3) of Section 10 empowers 
the Supreme Court to grant compensa- 
tion to ‘any person.who has opposed the 
application -for the. transfer of a case 
if the Court finds that such an applica- 
tion was frivolous or vexatious.. Sec, 11 
(1) prescribes the forum of an appeal to 
the Supreme Court against a judgment, 
order or sentence passed by a Special 
Court but excludes interlocutory order, 
from its ambit. It may be noted that 
interlocutory orders have been excluded 
from the purview of Section 11 (1).so . 
as to eliminate unnecessary delays in the 
trial: of a case by a Special Court, Even 
the Code of Criminal Procedure has 
barred any revision against an inter- 
locutory order by virtue of the provi- 
sions of Section 397 (2) of the Code of 
Criminal Procedure, 1973. Sub-sec, (2) 
of Section 11, provides that no appeal 


‘or revision shal] lie to any court from 


any judgment, sentence or order of. a 
Special Court except as provided for 
under Section -11 (1). Sub-section (3) 
provides the period of limitation for 
filing an appeal before the Supreme 
Court and’ the proviso thereto confers 
power on the Supreme Court to con- 
done any delay if sufficient cause: is 
shown. It may be noticed here that 
under Section 11 an appeal to the 
Supreme Court. from an: order of the 
Special Judge lies as a matter of right. 
Section 12 empowers the Supreme Court 
to frame rules for carrying out the 
purposes of the Act. Section 13 provides 
that every notification made uñder sub- 
section (1) of Section 3 and every decla- 
ration made under sub-sec. (1) of See- 
tion 5 shall be laid, as soon as may be 
after it is made, before each House of 
Parliament. 


49. Thus, by and: läige the Act con- 
tains almost the same provisions as were 
contained in the Bill which was sent to 
this Court for its opinion by the Presi- 
dent. Clause (1) of the Bill is now Sec- 
tion 1 (1) of the Act.. Clause (2) is now. 
Sec. 3 of the Act. Clause (3) of. the Bill 
is now Section 4 of the Act. Clause (4) 
of the Bill is now Section 5 of the Act, 
Clause (5) of the Bill is now Section 6 
of. the Act. Clause 6 of the Bill is now 
Section 7 of the Act. Clause (7) of the 


-Bil is now Section 3-(2) of ‘the Act, 


1986 .”: 


with an explanation. added to ‘it. Cl. 78): 


of the Bill.is now Section 8-of the Act: 
Clause. (9):o0f the Bill. is now..Section 9 
(1) of-the Act. with sub-sections (2), {3} 
and (4) added to it, Clause (10) of fhe 
Bill is now. Section. 11 (1) of the Act. 
Thus, in.so far .as the arguments ad- 


vanced -before this. Court.in the refer-. 


ence, case are concerned, . they are: cmn- 


‘eluded by the. decision given .thereon - 


and, we do not propose.to go behind the 
opinion given by this Court.in that case 


or the reasons thereof with which. we` 


are. in respectful agreement. Learred 
counsel for the appellants having reas- 
ed the force of this position, confired 
their arguments to certain points whch 
either did not arise at the referemce 
stage or were not argued before -he 
Court and on which no decision was 
given, and in fact. relied on some of zhe 
findings given and the propositions of 


law adumbrated by this Court in <he 
reference - case. “a 
: 50. The main ground of attack re- 


garding the constitutional validity of he 
Act is based on Articles 14 and 21 of 
the’ Constitution. Before “dealing with 
the arguments we might mention certain 
important . principles laid down by “his 
' Court in the reference case. 

51° In a ‘diverse society and a læge 
. democracy such as ours where the ex- 
panding needs of the nation change 
with the temper of the times, it is ex- 
tremely difficult for any legislation to 
make laws applicable to all persons 
alike. Some amount of classification. is, 
fherefore, necessary to administer vari- 
ous spheres of the activities of the State. 
It is well settled that in applying Arti- 
cle 14 mathematical precision or nicety 
or perfect equanimity are not required. 
Similarity rather than identity of troat- 
ment is enough. The courts should not 
make a doctrinaire approach in cons-ru- 
ing Article 14 so as to destroy or f-us- 
„trate any beneficial legislation. What 
Article 14 prohibits is hostile discrim_na- 
tion and not reasonable classification for 
the purpose of legislation. Furthermore, 
the Legislature which is in the best posi- 
tion to understand the. needs and re- 
quirements: of the people must -be g-ven 
_ sufficient latitude for making selection 
or differentiation and so long as such a 
selection: is not arbitrary and has a ra- 


tional basis having regard to the otject 
of the Act, Article 14 would not be'at- 


tracted: That is why this Court has 
‘laid down that presumption is always 
.in. favour of the- constitutionality oz an 
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enactment. and the onus.lies upon the 
person .who- attacks the statute.. to -show 


-that there has been an;infraction of the. 


constitutional concept of equality. It has 
also been held that in order to sustain. 
the presumption of constitutionality, the- 
Court is entitled to take into considera- 
tion matters of ‘common. knowledge, 
common report, the history of the times 
and all other facts which may be exist- - 
ing at the time of the legislation. Similar- 
ly, it cannot be presumed that the admin- 
istration of a particular law would be 
done with an “evil eye and an unequal 
hand”. . Finally, any person invoking 
Article 14 of the Constitution. must show 
that there has . been discrimination 
against a person who is similarly situate 
or equally circumstanced. In the case 
of State of U, P. v. Deoman Upadhyaya, 
(1961) 1 SCR 14: (AIR 1960 SC 1125), 
Subba Rao, J., observed as follows :— 

“No discrimination can be made either 
in the privileges conferred or in the lia- 
bilities imposed, But there propositions 
conceived in the interests of the public, 
if logically stretched too far, may not 
achieve the high purpose behind them. 
In a society of unequal. basic structure, 
it is well nigh impossible -to make laws 
suitable in their application to all ` the 
persons alike. So. a reasonable classifica- 
tion is not only permitted but is neces- 
sary if- society should progress”, . 


52. With- this brief introduction, we 
Now. proceed to deal with the arguments 
of learned counsel for. the appellants. 
In the first place, Mr. Bhatia, appearing 
for appellant Sanjay Gandhi submitted 
that-even having regard to the principles 
laid down by this Court in the reference 
ease, the Act fails to pass the test laid 
down for a valid classification under 
Article 14. Therefore, we might men- 
tion here that the classical tests laid 
down for the application of Article 14 
are the following:— 

(1) The classification must be founded 
om an intelligible differentia which dis- 
tinguishes persons who are placed in a 
group from others who are left out of 


- the group”. 


- (2) Such differentiation must be a 
rational relation to the object sought to 
be achieved by the Act. 

(3) There must be a nexus between 
the differentiation which is the basıs of 
the classification ` and the object of the 
Act. 

53. In applying the aforesaid tests, 
Mr. Bhatia. contended that . the . decision 
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given in the Reference Case upheld the 
Bill and rejected the: challenge that the 
Bill violated Article 14 mainly on the 
ground that the Bill sought to put a 
‘certain class of persons, namely, per- 
sons, holding high public or political 
offices who had committed offences 
only during the period of Emergency. 
In other words, he argued that the con- 
stitutionality of the Bill was upheld on 
the ground that it was legislation con- 
fined to selected offences committted by 
a particular class of persons during’ the 
Emergency period, it was contended 
that the impugned Act transgressed the 
limits imposed by the judgment in the 
Reference case by bringing within its 
fold offences committed prior’ and sub- 
sequent to the Emergency and thus was 
in direct conflict. with the opinion of 
‘this Court rendered in the Reference 
case, In amplification of this argument 
it was contended that this Court struck 
down that part -of the Bill which re- 
lated to the period between February 
and June’ 1975, on the ground that per- 
sons having committed offences during 
that period - could not be clubbed with 
those who had committed offences dur- 
ing the period of Emergency. In other 
words, the argument was that the Act, 
by clubbing together persons accused of 
offences committed during the Emer- 
gency with those alleged to be guilty of 
crimes pertaining to periods before .and 
after the Emergency (i. e, by dealing 
with offences committed at any point of 
time whatsoever), | has violated the 
guarantee under Article 14 and the clas- 
sification made by the Act is in direct 
contravention of the opinion given by 
this Court in the Reference case. In 
support of his contention, Mr.. Bhatia 
relied on the following observations of 
this Court in the Reference case, -(1979) 
2 SCR 476: (AIR .1979 SC 478) :— 


“The classification which Section 4 (1) 
thus makes is both of offences and of- 
fenders, the former in relation to the 
period: mentioned in the preamble, that 
is to say,'‘from February 27, 1975, until 





the expiry of the proclamation of emer- ° 


gency dated June 25, 1975, and in rela- 
tion to the objective mentioned in -the 
sixth paragraph of the Preamble that it 
is imperative for the functioning of par- 
liamentary democracy and the institu- 
tions created by or under the Constitu- 
tion of India that the commission of 
such offences should be judicially deter- 
mined with the utmost dispatch, and the 
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latter in relation to their status, that is 
to say, in relation to the high publie 
or political office held by them in India. 
It is only if both of these factors co- 
exist that the prosecution in respect of 
the offences committed by the particular 
offenders can be instituted in the Spe- 
cial ‘Courts casi ssecesaasevcsses 

We are not concerned with the truth . 
or otherwise of the allegations, the 
narrow questior. before’ us _ being 
whether, in the first instance, the clas- 
sification is based on some qualities or 
characteristics which are to be found 
in all the persons grouped together and 
not in others who are left out. The 
answer to that question can be’ one and 


one only, . namely, that ~ offences 
alleged to- haye been committed 
during the emergency by persons 
holding high public or politi- 


cal offices in India stand-in a class apart. 
The cover of emergency, so it is alleg- 
ed, provided a unique opportunity to 
the holders of such offices to subvert the 
rule of law and perpetrate political 
crimes on the society. Others left out, 
of that. group had neither. the means 
nor the opportunity to do ‘so, since 
they lacked the authority which comes 
from official position. Thus, persons who - 
are singled out. by the Bill for trial be- 
fore Special Courts possess common 
characteristics. anc those who fall cut- 
side that group. do not possess them.. 
The ..suppression of people’s liberties 
facilitates easy commission of crimes. 
Public criticism is a-potent deterrent to 
` misbehaviour and when that is suppres- 
sed, there is no-.fear of detection, Secon- 
dly,- crimes which are alleged to have 
been committed during ./. extraordinary 
periods like the period of emergency, 
are. oblique in their design and selective 
in their object SE But, those’ crimes 
are not woven out of the warp and woof. 
of political motivations. Equal laws 


have: to be applied to all in the same 


situation and legislature is free to .re- 


m 


cognise the degree of harm or evil”, 
(Emphasis ours) 








54. Special stress was. laid. on the 
observations of th:s Court that the..of- 


‘fences alleged to have been. committed 


during the Emergency by persons hold- 
ing high public or political offices were 
a class apart because such offences were 
committed under the cover of Emer- 
gency which provided a unique oppor- 
tunity to the holders of the said offices 
to subvert the rule of law. It was urged 


1980 . 


. that this cannot be said of the perod 
either before or after the emergercy 
when no such cover or cpportunity was 
available: to the offenders;concerned to 
misuse or abuse their pawers and cam- 
mit offences. We find this argument to 
be without any substance, - 
with, it cannot be gainsaid that, this 
Court while dealing with the Reference 
case was not at all concerned with <he 
provisions of the Act which is of mach 
wider application than the -Bil . con- 
sidered by the Court in the Refererce, 
It is no doubt true that the Bill contain- 
ed provisions for punishing only those 
offenders who were accused of offences 
committed during a particular per od, 
namely, the period of Emergency. E is 
also true that the period of Emergency 
was an extraordinary on2 in the history 
of our country and its features have 
been spelt out in the preamble of ithe 
Bill as also in the judgment given by 
this Court in the aforesaid case. But 
that by itself does not debar Parliament 
from passing a permanent Act to deal 
with a specified class of persons who oc- 
cupy high public or political offices 
(which are offices of trust) and misuse 
or abuse them. It cannot be doubted 
that for the establishment and contnu- 
ance of a Parliamentary democracy and 
to secure efficiency and purity of acmi- 
nistration it is necessary that when such 
persons commit serious abuse of pcwer 
and are guilty of a breach of the trust 
reposed in them, they. would form a 
special class of ‘offenders, ` -The sinple 
answer to the .argument:of'Mr. Bratia 
is that this Court was not’ at’ all 2on- 
cerned with the broader- aspect: of ‘ the 
matter as envisaged by the Act at the 
time when the Bill was being consier- 
ed, That this is so, is clear from the 
observations made by Chandracnud, 
C. J., and Krishna Iyer, J., the . former 
observed : — ` 

“Parliamentary democracy will see its 





halcyon days :in. India .when. law will. 


„provide for a speedy trial of all oten- 
ders who misuse the public offices held 
by them. Purity in public is a desired 
goal at all times and im all situahions, 
emergency or no emergency. But we 
cannot sit as a super legislature and 
strike down the instant classificatiod on 
the ground of under-:nclusion on the 
score that those others are left umtou- 
chéd, so long as there is no violatim of 
constitutional restraints”, ~ - 
"(Emphasis ' murs) 
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The: observation that purity in public 
life is a desired. goal at all times is a 
sufficient ‘justification’ for the. classifica- 
tion made by the Act which widens its 
scope to. include offenders of a parti- 


cular type to be punished for offences 


committed ‘at any time, whether before, 
during or after the Emergency, . 


55. Similar observations were made 
made .by Krishna Iyer J. in his concur- 
ring judgment :— 

“The pathology of our public ‘law, 
with its class slant, is that an. unmincing 
ombudsman or sentinel on the qui vive 
with power to act against those wm 
power, now or before, and offering legal 
access to the informed citizen to com- 
plain with immunity does not exist... 

..And so, to track down and give short 
shrift to. kssin 


Where the peopused law ' euelides the 
pre-and post-emergency crime-doers in 
the higher brackets and picks out only 
‘Emergency’ offenders, its benign pur- 
pose perhaps becomes a crypto cover-up 
of like. criminals ‘before and after. An 
‘ephemeral’ measure to meet a peren- 
nial menace is neither a logical step nor 
national fulfilment. The classification, 
if I may ., anticipate my conclusion, is 
on. the ‘brink of constitutional break- 
down at that point and becomes almost 
vulnerable to the attack of Article 14, 


, “The crucial iest. is “AN power. ‘is "a 
trust’, its. holder's are ‘accountable for its 
exercise’, for ‘from the people, and for 
the people, all springs, and all must 
exist.” By this high and only standard 
the Bill ‘must fail: morally if it exempts 
non-Emergency: criminals about whom 
prior, Commission: Reports, ‘now asleep 








in official pigeon holes, bear witness and ' 


future Commission Reports (who knows?) 
may, in'time, testify............ 

Nothing ‘about Emergency period is 
adverted to ‘there ‘as a distinguishing 
mark. If at all, the clear clue is that all 


abuse. of public authority by exalted 
public men,. whatever -the time of Com- 


mission, ' shall be punished without the 
tedious delay which ordinarily defeats 
justice in the case of top echelons whose 
crimes affect the credentials = democra- 
tic regimes. 

Assuming: civil liherty was a casualty 
during: the Emergency, as it was; how 
did it obstruct trials of super-political 
criminals? If faith in democratic. insti- 





1408. S.C). - State (Delhi Admn.).. 


tutions is the victim, in case there is 
undue::delay in’ ‘punishing high public 


‘and political offenders, that ‘holds ‘good, 
The ` 


regardless .: of.. Emergency. ER EREA 
question, then, is: whether - there is con- 
stitutional rationale for ` keeping. out of 
the reach of speedy justice non-emer- 


gency criminals in high public or- politi- . 


“tal offices: Such .a- Bill, were it a për- 
manent addition’ to the corpus juris and 


available’ as a jurisdiction for the. public . 


to compel government, if a-prima facie 
case . were made out even against a 
minister in office, to launch a_prosecu- 
tion before a sitting High Court Judge, 
would be a wholesome corrective to the 
spreading evil of corruption in power 
pyramids”. "(Emphasis ours) 

56. It would thus appear from the 
observations quoted above that the 
majority judgment never meant to in- 
dicate that the passing of an Act cover- 
ing all persons holding high public 
political offices without reference to any 
petiod during which they are alleged to 
have committed the offences sought to 
be made the subject matter of their ir- 











dictment, would be beyond the legisla~. 


tive: competence ‘of Parliament. In fact, 
such persóns would undoubtedly form a 
‘special class of offenders which would 
justify the legislative measure ‘singling 
them out for an expeditious trial. To 
hold: otherwise’ would be to say that’ per- 
_ sons” bearing the aforesaid attributes 
would be immune from prosecution 
under any ` ` Special Act, Reading thë 
opinion ` 


carefully we are unable to agree with 


Mr. Bhatia.that this Court held that only | 


Emergency offenders could be punished 


under a special Act and that.: any Act’ 
seeking to punish offenders of a special . 


‘type unrelated to the Emergency would 
be hit by . Article 14. It is true that 
-some of the observations made by the 
learned Chief Justicé, if read out of con- 
_text, may apparently lénd some support 


to the ‘arguments. of Mr. Bhatia ‘but taken | 
` as a-whole (as they must be) they clearly. 


indicate that the passing of’ a permanent 
legislation , classifying the type of offen- 
ders mentioned in tHe Act, namely, per- 
sons ‘holding high ' ’ public or political 


offices would be ‘valid and; in fact, eval 


be an ideal achievement, 


57. We may: mention here that . the 
various: observations made by Chandra“. 
chud, „C. J., and ‘Krishna Iyer, . J., in the | 
Reference” case werë ‘highlighted - - during © 


or ` 


` characteristics 


'rerdered'in the Reference case _ 


YN; C. Shukla. . 
the debates. which followed. the:intrdduc- 


| AER. - 


‘tion óf the Bill in the Lok Sabha ‘and. - 


the Rajya Sabha 
this. Court ‘was given: > The. Bill’ was: ré- 
turned to tHe Lok Sabha on March: 21, 


1979, with suggestions for its amendment: 
so as to make. it embrace offences with- 


out `. reference to a’ particular period, 
namely, the period of. Emergency. The 


. after the’ opinion: of © 


Lok Sabha- accepted ‘the suggestioris -and . 


passed’ the Billin the form of the Act 


which received the assent of the’ Presi-.- 
Thus, the- 


dent on ‘the 16th May 1979. 
Act incorporates not’ only the’ above- 
extraced observations made by Chandra- 
chud, C. J., and Krishna Iyer, J., but 
also the views expressed by the How’ ble 


Members of the two Houses of ‘Parlias. 


ment. 


58. In view of the factors 


mentioned. . 


above, we are fully satisfied that the Act.. 


dees not suffer from the infirmities 


pcinted out by. Mr. Bhatia and the cir. 


cumstance that it applies to offences 
committed at any. time by a particular 
set of persons 
cteristics does not render it unconstitu- 
tional; for when it puts into a class a 
particular set of persons having special 
_which distinguish them 
from others who are left out of that class 
and who are to~be tried under the 
ordinary law, the classification is emi- 


nently - reasonable, It may also be 
stated here that the classification made 
has .a reasonable nexus with the 
object sought to be achieved, namely,- 
quick despatch and. speedy trials. In 
this connection, same observations . of 
Chandrachud, C.. J., in the 


Reference 
case may be adverted to: E 


` “I prosecutions which the Bill envi- 
sages are allowed to have their normal, 
leisurely - span of anything. 
to 10 years, no fruitful purpose will be 


served by launching them. Speedy ter- 
mination of prosecutions under the Bill- 


is the heart and ‘soul of the Bill........ E 


: _ 'Thus,. ‘both - ‘the tests are fulfilled in 
"the instant case, namely, that (1) ‘the 
classification -is founded on an intelligi- 
ble differentia which distinguishes those 
«which are grouped together from ‘others 
-who : are left ‘out “and (2) the,. said 


A différentia has a rational relation : with 


. the object sought to be achieveđ ‘by the 
, Bill, namely, speedy, termination. of. pro- 


_ secutions initiated -n pursuance of. the . 
< declaration ` made under, ¿clause ki a: Of 


‘the Bill”, 


of 


possessing special chara-.. 


between 5 ` 


t 


“1980: ~ 


59. The- säme;: We wais ‘true of the 
Act. pen . 


- 60. -It was 


valid, © as. the procedure . 
the- Act is extremely harsh and. prejt- 
dicial to the accused, Articles 14 and 21 
are clearly violated. This aspect of the 
matter -also has. been — expressly ‘deat 
with by Chandrachud, ‘C. J., in the Re- 
ference case where he has pointed ott 
that once the classification is held to te 
valid ‘even if the procedure is harsher cr 
disadvantageous ` that will not attract 
Article 14.. In this connection, he ok- 
served :— A A ; 


: I£ the ` ‘Saasifieation is -valid * band irs 
basis ° bears a reasonable: relationship 
with the object of the Bill. no grievance 
can be entertained under Article 14 that 
the procedure prescribed by. the Bill 
for the trial of offences which fall witk- 
in its terms is. harsher or more onerous 
as compared with the procedure__ which 
governs ` ordinary trials. 
Necessarily entails’ the ‘subjection ef 
those who fall within it to a differemt 
set- of rules and procedure,” which mey 
conceivably be “ more ~- acadventagtoes 
than’ the procédure which ‘generally ap- 


plies. to ordinary: trialsi.:...... But once a- 
applica-. 


classification is upheld ‘by -the 
tion of the dual test; subjection to haz- 
sher treatment or 
cedure loses.. its. . relevance, the” reascn 
being. that. for the purposes of -Article 14, 
unequals: cannot 
treatment”, : 
- 61.. We ‘shall, however, deal with the 
question . whether or not the. procedu-ze 
is disadvantageous when we . examime 
the. argument of the. learned counsel re- 
grading Secs, 5,°6, 7 and 11 of the. Act. 
. 62 Thus, to sum up, tha . position- -30 
far a5:this part of the argument is. coi- 
cerned is as follows ‘— ` thee 


(1) Separate grouping of holders, ‘ot 
high offices: for purposes of expeditious 
criminal. action -to- be taken by superior 
_Gourts: is a reasonable ani valid. classi- 
fication beacuse it enhances. . confidence 
in the rule ‘of law, strengthens the, Œ- 
, mocratic system and ensures purity of 
public life and political conduct, ; 

(2) The Bill was challerged before tre 
Supreme Court on the- touchstone of 
Article 14 -on several grounds. In, tae 
first place, it was argued that no ratior al 


-basis for separately classifying Emergen-. 
-cy offenders existed. . The seeond gromad ; 


1980 S..C./89.` IX- G—5. 


State (Lelhi’ Adnin.) ve; V. @. Shukla’ r 0 > 


Classificaticn . 


disadvantageous’ pro - 


- complain bess unequal 


“S.C 1409. 


of. challenge-was- that assuming: that. 


. there was .a valid classification, the same `- 


then. sabatis ted b “Me. 
Bhatia that even. if the “lassification wes” 
prescribed by 


was bad ` because ‘it ‘suffered - from the 
vice “of ~under-inclusion ~ inasmuch as 
holdérs of high public or’ political offi- 
‘ces were left out. This Court, however, 
repelled-the argument of rational . basis . 
on: the ground that the Emergency 
period,- . because of its special character- 


«istics: afforded- adequate ' basis for sepa- 


rate - classification of . Eemergency of- 
fences, The Court was not at all at that 
time concerned. expressly. with the ques- 
tion as to whether. classification of high 
public or, political dignitaries without 
reference to any period during winch 
they were alleged to have committed of- 
fences. would be violative of Article 14 
ofthe Constitution. On, the other hand, 
this Court made ‘clear “observations that 
an Act’ providing for such” a classifica- 


tion would -be not only valid but also 


highly welcome, It is true that the pro- 
vision regarding a particular period be- 
fore the ‘Emergency: was then struck 
down but that was so because the Bill 
was confined to offences committed only 
inclusion of the period. meant bad: clas- 
sification for the reason that the period. 
last mentioned could not be distinguish- 
ed from other pre-or: post-Emergency 
periods. on -any reasonable basis. - -This 
view. of the Court: could’ not be interpret- 
éd-as laying’ down a law of universal 


. application that no special Act on.a per- 
‘manent’ basis classifying’ offenders pos- 


sessing particular characteristics or at- 
tributes arid providing -for their prosecu- 
tion ‘under ‘a special procedure would 
be invalid or - violative of ` Article 14. 


- Thus, .we do not think that the. opinion 


of the Supreme Court in .any way ` 
amounted to disapproval or condemna- 
tion of a permanent law in futuro’ bring- 
ing within its scope all holders of high 
public or political. office. 


63. It was’ then argued. by Mr. Bhatia 
that assuming the classification of per . 
sons holding high public or political 
offices to be justified, it suffers from a 
serious infirmity in that. neither the 


“term ‘high public or political office’ has 


been defined nor have the offences been 


delineated or defined so as to make the. - 


‘prosecution of such offenders a practical 
reality, “Dealing with this argument, 
the learned Solicitor General pointed 
out that it. was -specifically raised when 
the Court was hearing the . Reference 
and written submissions’ were filed by 


> 
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the parties but that, unfortunately, the 
Opinion did not’give any finding on it and 
urged that even in absence of any: find- 
ing, the. argument must’ be deemed to 
have ‘been rejected. “-We--find. sufficient 
force “in ‘what the learned Solicitor 
’ General. says. but as we are-hearing the 
appeals’ of persons who ‘have been con= 
victed and sentenced. to. various . terms 
of imprisoriment so ‘that their liberty is 
involved, we feel that we, ‘should go into 
Mr. Bhatia’s argument. i 


64, As regards the “difinition of ‘high 
public or political Offices’ the. expression 
is of well-known significance and bears 
a :cléar connotation which admits of no 
vagueness or ` arnbiguity. Even during 
the debate in Parliament, it was. not 
suggested that.. the expression suffered 
from any vagueness, Apart from that 
even in the Reference case. Krishna 
Iyer, J., referred’ to holders of such offi- 
ces thus : — . 

“heavy-weight.. criminaloids -who . often 
mislead -the .people. by . public: moral 
weight- hiting and, multipoint . manifesto~ 


OS; iaecececctest v Such_ epeo dete in 
top positions.. E EE A No erudite ped- 


antry can stand ir “the way of pragmatic 


grouping ‘of high-placed office ‘holders 
separately , for , purposes of ` high-speed 


criminal action ‘invested with early ¢con- 
clusiveness and inquired into. by high~ 
level courts”. _ (Emphasis ours) 
.65, It is manifest from. the observa- 
tions of Krishna Iyer, J.; that - persons 
holding. high public or. political .. offices 
mean persons- ae top. postin? 
wielding large- powers, ` 


66. “In ‘American. ` Juir “34 
(Vol, 63, pp. 626; 627 &“ -637): the ador 
describes persons : holding ~ public `; 
political offices thus : ; “ 


“Public offices ‘are. eate For. the 
purpose of effecting the end’ for which 
government has been instituted, whicli is 
the common good,” and not forthe” profit, 
honor, or private’ interest ` of any oné 
man, family, © or” class ‘of men... eee DNS 
tion manifest its character, and ‘there is 
implied in. every public. office án au- 
thority to exercise ‘some “portion. ‘of the 
sovereign power of the State in making 
executing, or administering the law.....: 
Various ‘positions, on the othér hand, 
have been held not to be ‘public offices, 
as, for éxample, auditor of “accounts ap- 
pointed by railröäd” ~ Cornmissioners.:. 
‘Similarly, Ferris in his thesis on "Exe 


State (Delhi Admn.) v- V. C. Shukla ` ees 


A. I. R. 
traordinary Legal Remedies’. defiñes 
public or political offices thus :— $ 


“A public’ office is the right; aùthority 
and duty created and ‘conferred by law, 
by which an` individual is vested with 
some‘ portion: of the sovereign functions 
of the Government to be exercised: by 
him for the benéfit of the public, for the 
term and by the tenure prescribed by 
law. It implies a delegation of a ‘portion 
of thé sovereign power, It is a trust 
conferred by public authority for a 
public purpose, embracing the ideas of 
tenure, duration, emoluments and duties 
raees The determining factor, the test, 
is whether the office involves a ‘delegè- 
tion of some of. the solemn functions of 
Government, either executive, : legislative 
or judicial, to` be exercised „by the 


holder for the public benefit,” 


(72 Cal WN p: 64, Vol. 72) 
Similarly, Wade and Phillips in ‘Con~ 
stitutional Law’ defines ' posted offices 
thus :— 


“The Cabinet is the- body of principal 
Ministers with whom rests the real di- 
rection of policy. We speak of the Mini-~ 
stry.. or the Administration of. ae particu- 
lar Prime Minister. with reference’ to the 
full. body of political ‘office. holders who 
from time to time hold the :reins of Gov- 
ernment, i.e., the Ministers of the Crown 
and their Parliamentary Secretaries.” 7 


67. O. Hood Phillips in ‘Constitutional 
And Administraitve Law’ ‘(4th .Edition, 
p. 312 ‘& -314) defines the hierarchy of 
Government Departments thus: 


“Ministers”? ——- At‘the head of each De- 
partment.— except the “non-political” 
tis which arè nòt- important 
for. present purposes — cis the Minister, 
whether he is called Minister’ or Sécré- 
tary óf State or President of the! Board. 
He is:a ‘member of ‘the Government, and 
changes with the Ministry of the day, 
and he may. also be. a. member , af the 
Cabinet, . - oO M ; 


Parliamentary’ - ' Sébretaries - — : Urider 
the ‘Minister will be one ‘or more Parlia- 
mentary Secretaries; or Parliamentary 
Under-Secretaries of State’ if the Mini- 
ster himself is a Secretary of State. As 
their name” implies,. ` Parliamentary 
Secretaries are’ mémbers of ‘one ‘or 
other of the Houses of Parliament; they 
are Junior Ministers - who change with _ 
the Government of the day. -They ‘assist 
their Chief in‘ the: ‘Parlianientary or_poli- 
tical’ side of his work, as- well as as the 
administration- of. his ‘Department : ; tig tedvass . 
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`The- -detailêd administretion of tha 
work ‘of a: Government Department- 5 
carried out. by» “permanertt” -. civil -ser- 
vants. Although, like Minis-ers, ‘they. ar2 
servants of the Crown, civi: servants are 
called “permanent” since their appoint 
ment is -non-political -and in practic 


lasts during. good. behaviour,:'as opposed’ 


to Ministers,:,Parliamentary Secretaries, 
ete, who:are: responsible’ io Parliamert 
and change office with the Government.’ 
So also, Ramsay: Muir in Lis..book. ‘How 
Britain..is Governed’. (3rd ~ Ed.. Apia 81) 
states as -follows :=— = 

- “In this..chapter we have to discuss the 
second. element in the: Government — 
that which. changes with every chang 
in the balance of power between partis 


in the country, which consists:not of ex- — 


perts, but of politicians, and whe 
works. under: the limelight of publicity. 
This changing’ element is known 
as “the Ministry’.” : 

Asirvetham in his’ book ‘Political Theorr’ 
(9th Edn. p. 332) defines Political Exe- 
cutive thus :— 


“Turning from the nominal to ‘the’ ‘pot: 
tical executive. we fnd at leaxt 
four ‘distinct ‘forms, -viz., the ‘English, ‘the 
‘American, ‘the Swiss: and the French; In 
England, the Prime Minister! and -tke 
Cabinet constitute.’ the ' pclitical -execL- 
tive. They -can remain in -office only so 
long as they ‘command the confidence cf 
Parliament.’ They. are members of ore 
or the other house of'the legislature ‘aml 
play a leading: part - in initiating legisi<- 
tion, They'iare ‘also’ administrative heacs 


of departments and, in:‘tha:-capacity; are 


responsible. to Pafliament not: only fcr 
policy but also for-the: details’ of admir= 
istration. They work: “together: as -a team 
and; in ‘their: relation t>° ‘Parliament, 
stand ‘or: ‘fall: ‘together. See Sa EE 


In Words ` ‘and’ Phrases (Permanent Ed- 
tion, Vor. 32 (Suppl) P, 226), the word 
‘Political’ has been defined’ thus :— 

“The word “political” is defined as ef 
or pertaining to; ipoliey, pclitics, or cor- 
duct .of::government...... or pertaining t, 
or incidental to, exercise of functioms 
vested in those charged- with conduct ef 
government, and relating B: management 
of affairs of State.” : 

"The word ‘political’: ig. ‘defined. ty 
Bouvier. to. ‘be. pertaining to: ‘policy or. the 
administration. of- ‘government... People a 
Morgan, 90 -ITT 558, 563. te 

: The word “political”? means that whieh 
pertains to government ofa nation. Bee id 
(p. 802) Gece oh as a 
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68. -A’- perusal. - ‘of “ the . observations 
nae in the ‘various text books referred 
to: -above clearly shows. that: ‘politcial 
office is: an - office. which: forms’ part: of 
a Political “Department of the. Govern- 
ment or ‘the. Political: ‘Executive, 
therefore, .clearly includes Cabinet Min-| 
isters,-- -Ministers, ~Députy Ministers andi 
Parliamentary Secretaries «who: are run-| 
ning the Department formulating poli- 
cies and are responsible to the: Parlia~ 
ment. The word. ‘high’ is indication of 
a top position and enabling the holder 
thereof to take major. policy. decisions: 
Thus, the term ‘high public‘ or political 
office’ used in the Act contemplates only 
a special class of officers or politicians 
who may. be: categorised as follows :— |. 


(1) © officiais © wielding extraordinary; 
powers entitling them to take major 
policy decisions and holding positions of 
trust: and ‘answerable and accountable 
for. their. wrongs; : ork 


" (2) persons reii d for ‘giving ‘to 
the State a. clean, stable’ and honest 
administration; TRET 


(3) persons: Sceupyiiars ‘a very- elevated] 
status - -in whose. hands; lies.: ae Sestey. 
of: a nation, ° 2; sa, 
’'The--rationale : behind te P 
ain oe persons’. possessing’ ‘the -. afore- 
said characteristics is that they wield 
wide ‘powers --which: if ‘exercised .im- 
properly: bý reason.’ of corruption, nepot- 
ism or breach of trust, may mar or ad- 
versely mould -the future`of:the ‘country: 
and tarnish its image. It. cannot be said,’ 





‘therefore, with any ‘conviction that: per- 


sons who possess special’ attributes could 
be ‘equated with ordinary criminals who 
have neither the' power ‘nor the resources 
to ‘commit offences of thetype describ-| 
ed ‘above: : We are, therefore,’ ‘satisfied 
that the term “persons holding high pub- 
lic or political offices’ is self-explanatory 
and admits. of: no difficulty’: and` that 
mere ‘absence: of definition “of? the ex- 
pression: would::not’ vitiate? the classifi- 


‘cation made by- ‘the Act, `. Sich’ persons 


are in a position. to take. major decisions 
regarding social, economic, financial as- 
pects of the. life: of the community and 
other far-reaching. decisions on the home 
front as. also regarding: external. affairs 
and if their actions are tainted: by breach 
of..trust, corruption. or other extraneous 
considerations, they. would damage the 
interests of. the country. It is, therefore, 
not only proper but essential to bring 
such. 6ffenders to book -at ‘the. earliest 
possible opportunity. : 


This, - 
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have not been defined in- the Act which 
introduces .an element of vagueness in 
the classification. We are, however, un- 
able to agree with this contention be- 
cause clause (4) of the preamble clear- 
Jly indicates the nature of the. offences 
that could : be tried under the Act. 
Clause (4) of the peale, to the Act 
‘iruns thus; ` 


_ “And -whereas all powers being a 
‘trust, and holders’ of high public or ‘poli- 
tical offices’ are accountable for the ex- 
ercise of their ` powers in all cases 
where Commissions of Inquiry appoint- 
ed under the: Commissions of Inquiry 
Act, 1952 or investigations conducted by 
Government through its agencies dis- 
close. offences committed by such 
“holders. an 

71. ‘The words ‘powers - -being a t 
clearly , indicate that any act which 
‘ amounts to a breach of the trust or of 
the powers conferred on the person. con- 
cerned would be an offence triable un- 
‘der the Act. Clause (4). is wide enough 
to include any offence committed by 
‘holders of high public or political offi- 


‘ces which amounts to breach: of -trust - 


“or for: which they are accounable-in iaw 
and does not leave. any room. for doubt. 
‘Mr. ‘Bhatia, however, 


petty offence like violation of municipal 
‘bye-laws or traffic rules he would have 
to be prosecuted under the Act .which 
will be seriously prejudicial to. him. In 


our opinion, this argument is purely il-- 


- lusory and based on. a misconception of 
‘the provisions of the Act. Sec. 5.. which 
confers powers on the Central Govern- 
Iment to make. a declaration clearly. re- 

-|fers to the guidelines laid down in. the 
preamble and no Central . Government 
would ever think of prosecution of hold- 

‘jers of. high-publie or. political offices for 
petty.. offences: and the doubt. expressed 
‘by ‘the counsel: for the, APRENE is 
Fo totally. unfounded. 

i -It was contended on: behalf ot 
ae ‘appellants that -Parliament was not 
competent to pass a Special Act and 


create Special Courts. for a particular set - 


‘of offenders.” This: argument’ need. not 
detain us because it has been effectively 
‘answered in.‘the reference case which 
“has held cléarly that “Parliament ‘was 

` fully competent to pass” the Bin. creating 

: ‘Special Courts. 


“73. Regarding the validity of. ‘Sees. 1 
and Tr of the Act which ‘correspond to 


State (Dethi:Admn.) v- V.-C. Shukla... © -v5 : 


<70. - It ‘was then contended that- even - 
the nature and character of the offences- 


. submitted that - 
“even if the person concerned commits a 


. inasmuch as, persons holding -high publie 


cer as a sitting Judge of a High Court 


aR 


clauses 6 .and -10 .of: the BiH,- Chandra», 


. chud; : C. J.; observed -as follows :— 


- “In view of our conclusión that Par- 
lament ‘has’ the legislative competence 
to enact clauses 6 and 10 {1) of the Bill, 
it is unnecessary to consider the argu- 
ment of the learned Solicitor General 
that, everything else failing, Parliament . 
would have ‘the competence to- legislate 
upon the jurisdiction: and powers of the 
Supreme Court by virtue “of Article 248 
(1) ‘read with Entry 97 of List I............ 

To sum:up, we are of the opinion that 
clauses 2, 6 and 10 (1) of the Bill are 
within the legislative competence of the 
Parliament, That is to say, Parliament 
has the competence to provide for the 
creation of Special Courts as clause 2 
of the Bill provides, to empower the 
Supreme Court to dispose of pending 
appeals and revisions as provided for by 
clause 6 of the Bill and to confer juris- 
diction on the Supreme Court. by pro- 
viding, as is-done by clause 10 (1), that 
an appeal shall lie as of right from any 
judgment or order of a Special Court 
to. the Supreme . Court both on fact and. 


‘on law.” 


74, Tt was. also contended’ for the ap- 
pellants that the Act.seeks to change- the 


situs of the Court and virtually abro- 


gates Section’ 181 of the Code of Crimi- 
nal Procedure, This argument also does 
not merit any consideration because it 
was raised in the reference case and re- 
jected. Dealing -with this aspect of the 
matter, Chandrachud,: C. J., observed :— 
- “As regards situs, of trial, it. is unfair 
to make an assumption of mala fides and 
say that an inconvenient forum’ will- be 
chosen deliberately, Besides, the provi- 
‘sions of Chapter. XII. of the Code con- 
taining ‘Sections 177 to 189, -which deal 
with “Jurisdiction of-the criminal courts 


‘in Inquiries and Trials”, are not exclid- 


ed’ by’ the Bill, ‘Those . provisions will 
govern the question as ‘to the situs ` of 
trial. a” : 


- 15. Mr: Bhatia Aa “submitted that 
the Act creates an invidious distinction 


or political offices would have the bene- 
fit of trial by such an experienced offi- 


while the appellants have been depriv- 
ed’ of: that right.‘and' ‘were tried by a 
Special ‘Judge who was only a Sessions 
Judge. This argument, in our opinion; is 
completely devoid of substance, The first! - 





‘information report against the appellants - 
“was ‘lodged ‘on 13th April; 1977: and the- - 
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eharge ‘sheet ‘was ‘submitted: before’ the +- 


. Special: Judge ‘who. convicced .the - appel+ 
lants by his - order : dated- February : £7; 


.on. May.16, 1979, that -is to say, three 
months: after the conviction and about 
two months after the appellants: had f1- 
ied their appeals before the -High.Cou-t. 


-.In these circumstances, . the- question. Df” 


-the appellants being tried by. the Spe- 
:cial- Judge. appointed . under the Act 


could: not arise because the. said Speczal . 


,Court did not exist at all when the tr:al 
of the appellants was concluded, The ex- 
istence of. such fortuitous circumstances 
cannot attract Article 14. This matter 
was considered in two decisions of this 
court. In the case of Khandige 
„Bhat v. The Agricultural Income-tax 
Officer, (1963) 3 SCR, 809: (AIR:1963 SC, 
.591) Subba Rao, J., obseryed as ‘follows: 

“If there is equality, -end uniformcty, 
within each group, .the lew will not de 


condemned as discriminative, though due. 


to some fortuitous circumstance. . arising 
-out of a ‘peculiar situation some incluced 
in a class get an advantage over others, 
so long as they are not singled out cor 
special treatment.” id 

The same view was expressed thus in 


a later décision of this Court, repor'ed . 


Ram Raj u v. “State of 
(AIR 


as Dantuluri. 
Andhra Pradesh, (1972) 1 SCC ka 
. 1972 SC 828): `> 

“The- fact. that ` on ‘accoiint’ ‘of topo- 
graphical. situation some landowners zet 
' greater’ benefit of the, drainage. scheme 
because of their lands be-ng more prone 
to damage by floods is a fortuitous dr- 
..¢umstance ‘and the same would not be 
a valid ground for striking | down "':he 
impugned . legislation. “ Iz is well esga- 
. blished that if there is ecuality and uni- 
formity within’ éach ‘group, the Jaw will 
hot be condemned as, discriminative 
-though ‘due’ to, ‘some fortuitous | circum- 
stances arising out-of a ‘peculiar | siti- 
tion, some included in a class get an 
advantage ‘over others so long as they 
: are ‘not singled out: for special . meat 
“ment: : 


96. In view of these decisions,. ` ` the 
argument of „Mr. Bhatia must be over- 
“ruled. . ub 

71. This, ‘therefore, 

5 submissions made by Mz. 
rally - regarding the .constitutionality of 


concludes 


‘the Act. 


78. Mr. a. adopt2d: the abcve- i 


noted:.. arguments,: advanced. by Mr. 
: Bhatia: but put. forward contentions, with 


- State Oelhi Admn v V.-C: Shukla” ^ enr: 


Shmi 


- Central 


the | 
Bhatia. gene-_ 
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respect ‘to: other aspects’ which- we. shall 
deal” with. at a: later; ABE: of P othe Judg- 


- ment, 
-.1979.-The Act, however, came ‘into fore - 


79. It was. BE ‘coritended hy ‘Mr. 
Bhatia’ that.’Section :5 of the Act suffers 


‘from several” ‘constitutional ‘and cae in- 
i firmitiés. ee 


80. Subodha Kog ‘and 8). thereof 


-may be ‘extracted here: 


“Declaration by. Central Government 


of casés to be, dealt with under this. Act 


5. (1) If. the Central ‘Government is 
of opinion that there is prima facie evi-- 
dence of the commission of an offence 


alleged to. have been committed’ by a 


person. who held high | public. or politi- 


_eal office in India and that in accordance 
with 
preamble hereto the said offence ought 


the guidelines contained in the 
to be dealt with under this ‘Act, the 
Central Government shall make a de- 
claration to that effect in every case in 
which it is of the aforesaid opinion, 

(2) Such declaration shall not be call- 
ed in question in any court.” 


“81. In the first place, it was s contend- 
ed that Section 5 (1) suffers from the 
vice of excessive delegation of powers 
so as to: violate Article 14 inasmuch as 


the discretion conferred on ‘the Central 


Government. is absolute,..naked and arbi- 


: trary and, is clearly discriminatory as it 
-is open. to. the Central Government - to 
-pick and choose -persons and.make de- 
‘claration in- respect -of them. while ex- 


cluding others. In our opinion, this con- 


tention. is based on.a serious misconcep- 


tion of the provisions of the Act.. For; 
one thing, no unguided or uncanalised 
power . has been conferred on the 
Government. A basic condition 
imposed on the Central Government is 
that there must be a proper application! 
of mind regarding the existence” of 
prima facie evidence of the commission: 
of an offence, Secondly, ° the ‘discretion 
has to be exercised ‘in ‘accordance with 
the’: guidélines contained in the pre- 
amble. The various clauses of the pre- 
amble which have- been set’ out in an 


-< earlier part of this judgment, lay down 


clear guidelines and provide sufficient 
safeguards ‘against any abuse of power. 
Thirdly, :clause. (4) of the preamble 
clearly lays. down that the power un- 
der Section 5 is exercisable. only after 
the -commission of an offence by. the 
holder of a .high- -public or political 
office: -has been disclosed as a result of 
an. inquiry -conducted under . the .Com-' - 


. missions of Inquiry.. -Actor of an in- 
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vestigation: conducted by the Govern- 
ment through its agencies. It ‘is well 


settled that discretionary power is not 
the same thing as- power to -discriminate 
nor can the constitutional ‘validity. of:.a 
law be tested. on the -assumption -that 
where a discretionary power is conferr- 
ed on a high authority, the same may 
or would be exercised in a discriminat- 
ory manner, In the case of Dr. N..B. 
Khare `v. The State of Delhi, 1950. SCR 
519: (AIR 1950°SC 211), Kania, © J., 
dealing with the same aspect of the 
matter observed as follows: : 
“Moreover, this whole argument is 
based on the, assumption ` that. the Pro- 
vincial Government when making © the 
order will not perform its ‘duty ‘and 
may abuse the provisions of the ;section. 
In my opinion, it is improper to ’ start 
with such an ‘assumption _ and’ decide 
the legality of an Act on that. basis. 
Abuse of _power given by a law some- 
times occurs, but the validity of the law 
cannot be contested ‘because of stich: an 
apprehension; In- my opinion; therefore; 
this contention: of. the petitioner canoe 
be accepted.”. .. . + tye 
In the case: of Kathi: Ranning Rawat v. 
State: of Saurashtra, 1952 SCR 435: (AIR 
1952 SC 123) this Court: observed : 
“The ‘discretion that is conferred’ on 
official agencies‘ in such: circumstances-is 
not an unguided discretion, ‘it ‘has' to’ be 
exercised in conformity with the: policy 
to effectuate which ‘the ‘direction ‘is: given 
and it is ini rélation to that objective 
that the properiety -of the classification 
would have to be tested” ° —' 


‘The’ sarbe view was taken in a later de- 
cision of this Court in the case of Mata- 
jog Dobey v, H. C. Bhari, (1955) 2 SCR 
925: (AIR 1956 SC 44) where the Court 
observed ` as follows :=— ` 

“It has to be borne in mind that < a dis- 
cretionary power, is not necessarily a 
discriminatory, power and that abuse .of 
power is not to be easily assumed where 
the . discretion is vested, in the. Govern- 
ment and not in a minor official. ” 
In the .case of In Re The Kerala Educa- 
tion Bill, ..1957, 1959 SCR, 995 : CUR 
1958 SC 956). this Court ..said: 


: “But all that we need say’ is’ that: ‘apart 
from laying down-a: policy forthe’ guid- 
ance of. the: Government in -the matter 
of the exercise of powers conferred on 
it under the ‘different::provisions of the 
Bill including’ clause- 36, the Kerala 
Legislatures has, by Clause 15 and cl. 37 
provided. further Safeguards. In this con- 


State (Delhi Admn.) v: V. C.. Shukla 


A.LR. 


nection; we must bear in mind what has 
been laid: down by this: Court in more 
decisions than one, namely, that: discre- 
tionary power is not necessarily a dis- 
criminatory power and the’ abuse of 
power by the ‘Government will not be 
lightly “assumed.” 

Similarly, in the‘ case of Jyoti Pershad 
v: The Administrator for the Union: Ter- 
ritory Of Delhi (1962) 2 SCR 125: (AIR 
1961 SC 1602), Ayyangar, J., speaking 
for the Court, cbserved: 

" "So. ‘long therefore as ‘the. Legislature 
indicatés, ` iù the operative provisions of. 
the’ statute’ with certainty, the policy. 
and purpose of the enactment, ‘the mere 
fact, that the legislation is skeletal, or 
the fact, that a discretion is left to those 
entrusted. with administering the law, 
affords no’ basis either for the. conten- 
tion that there has been an excessive 
delegation of legislative power as to 
amount ‘to an ‘abdication ‘of its func- 
tions, or that the discretion vested is 
uncanalised’ and unguided as to amount 
to a carte blanche to` discriminate,” 


In.the case of Mcti Ram Dekka v. Gene- 
ral Manager, N. E, F:: : Railways, Mali- 
gaon, Pandu, (1964) 5 SCR 683: (AIR 
1964 SC 600), -Shah, J; speaking for the 
Court, remarked :— i 


“Power. to exercise - discretion: is not 

necessarily to be assumed to. be a power 
to discriminate unlawfully, and possibi- 
lity” of abuse of power. will not invali- 
date the conferment of power. Confer- 
ment of power has nécessarily to be 
coupled with the duty to exercise it 
bona “fide: and for effectuating the pur- 
pose’ and’ policy underlying the rules 
which provide for the, exercise, of ‘the 
power. If in the scheme ‘of. the, rules, a 
clear policy relating to the circum-. 
stances, in which the power,is to be ex- 
erçised. is discernible; the conferment of 
power ‘must be regarded as made. in 
furtherance . of the scheme, and is’ not 
open to. attack as i the equality 
clause.” 
In the case of V. C. Shukla v. ' The State 
through C. B. I. (Criminal Appeal 
No. 562 of 1979, decided on November 7, 
1979): (reported in ‘AIR 1980 SC 962) this. 
Court pointed out that where a discre- 
tion is* conferred on a high authority 
such’as thé Central Government -it-must .. 
be presumed that the Government ‘would 
act in accordance with law and in 
a- bona fide manrer, and said: i 

-"In fact, this Court has held in a 
number of cases that -where a power is 


1980.” 


vested in’ a “very” high . authority, the 
abuse. of the: power is-reduced to the 
minimum;” yanay 

‘82. In view: of these dean it 


must beheld that. the.:pcwer’' conferred: 


on the Central Government. is control- 
ed by the guidelines contained: in tae. 
preamble‘ ‘which by virtue of the provi- 
sions of Section 5'(1) becomes.a part >f 
that section”: As “the power has been 
conferred ` on : the. Central ‘Government 
which is to make a-‘declaration in æ- 
cordance with the conditions laid down 
in- Section 5 (1) and, therefore, ‘in ‘coa- 
formity’ with: the guidelines - mention2d 
in the preamble, the attack based on 
discrimination As: ; unfounded: . and- is 
hereby repelled.’ 


è+ 83. Another allied eee aian 
ed by Mr. Bhatia was that the issuance 
of a declaration under‘ Section 5 (1)-de- 
pends’ purely on the ‘subjactive ‘satisfac- 
tion of the Central Government-and ua- 
der sub-section (2) of: Section 5 such a 
declaration cannot be called into ques- 
tion by any court- so-that there would 
be an element of inherent bias or malice 
in, an ` ‘order which: the Central Govern- 
ment may “pass, for ‘prosécuting persoas 
who are political opponents ‘and ‘that tie 
section is therefore invalid. We are un- 
able to ‘agree with this’ argument, As 
already pointéd -out, ‘the power, of the 
Central Government to issue-‘a declara- 
tion is a: statutory ‘power ‘circumscribed 
by _ certain’ conditions: Furthermore, . as 
the power is vested in a very high auth- 
ority, it cannot “be assumed: that it is 
likely to be abused. On the other hand, 
where the power is conferred’ on such 
a, high authority as the Céntral Govern- 
ment, the presumption will: bé that the 
power will be exerciséd in a bona’ fide 
manner and according ‘to law. «In *.:the 
case ‘of Chinta Lingam’v. Government of 
India, (1971)°2 SCR 871: (AIR 1971:3C 
474), ‘this’ Court. ‘observed : : 

_ “At any rate,” ‘it has been, pointed eùt 
in more than one. decision of this Coir 
that when the: power has to ‘be exercis- 
ied by ‘one of the highest. ‘officers ‘the fact 


that no appeal, has been ‘Provided for is - 


ia. matter, of no. “‘moment.. PEART „It was said 
‘that. though- -the -power - was discretionzry 
‘but it was not’ riecessarily ‘discriminatery 
and abuse of power could not be “easily 
` ‘assumed. ` ‘There:‘was moreover a pce- 
sumption -that ‘public’ officials would cis- 
‘charge their duties honestly ‘and’ in ac 
, cordance with’ “rules of law.” 


‘To the same’ effect is the decision of 
this Court-in Budhan .Choudhry ve- The 
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State of Bihar, (1955) 1 SCR 1045: (AIR 
1955*SC 191):. It was, however, suggested 
that as. the- Central : Government in. a 
democracy: consists ofthe political: party 
which has the majority in Parliament, 
declarations . under: Section 5 (1) of.. the 
Act .could. be used as. an engine of. op- 
pression « against ‘members of. parties 
who are. opposed to the ideologies of 
the ruling party. This is really an -argu- 
ment of fear and mistrust which, if ac- 
cepted, would. invalidate’ practically all 
laws of-the land;- for, then even. a pro- 
secution under the ordinary law may be 
considered as politically . motivated, 
which. is absurd.: Furthermore,: pre- 
judice, malice or taint is not. a matter 
for presumption in the absence of. evi- 
dence supporting it..It is well settled 
that burden“ lies:on the parties alleg- 
ing bias or malice to prove its existence, 
and if malice or bias is proved in a 
particular case, the courts would strike 
down the act ‘vitiated by it,-.in- exercise 
of its powers under Articles 226, 227 or 
136, -This aspect of the matter was dealt 
with in the reference..case- thus :— 


` “Though . the . opinion which the 
Central “Government ` has to form, ‘under 
clause 4 (1) is subjective, we have no 
doubt ‘that despite the provisions ‘of 
sub-clause (2) it will, be open,.to judi- 
cial . review at least’ within the limits 
indicated by this Court in Khudiram Das 
v.. The State, of West, ‘Bengal, (1975) 2 
SCR 832, 845: (AIR 4975 SC 550). It was 
observed in that- case by one of us, 
Bhagwati, Ja while ‘speaking for’ the 
Court, that’ in -a Government of laws 
“there is nothing like’ unfettered ` discre- 
tion’ immune: from ` judicial _ review- 
ability”, The- -opinion ‘has:.to be formed 
by the Government, to say :the’ least, 
rationally and in a, bona .fide manner.’ 

84. Another limb. of the argument of 
Mr. Bhatia: - -Tegarding- the provisions 
about declaration contained in Section 5 
(1) was that. they are violative 'of.the 
principles of,natural. justice inasmuch. as 
they. -do‘not provide for. any hearing be~ 
ing given to the accused before a decla- 
ration: is made:.. This. argument, in, -our 
opinion, is also without substance, :It is 
to be borne in mind that at the. stage 
when the: . declaration is sought:,to be 
made there is -no lis . pending: nor. has 
any prosecution. been; ‘launched against 
the accused, Section. 5- deals only . with 
the decision taken by the :Central :Gov- 
ernment to prosecute and until that de- 
cision is- notified,- the. prosecution does 
not start,:and the question of..an accus- 


1416 S.C." 


stances in point may be cited here .with 
advantage. In cases where law requires 


sanction to’ be given by the appointing . 


‘authority before a prosecution can. be 
launched ‘against a Government servant,. 


it has never been suggested that the ac-` 


‘cused must be heard before -sanction is 
accorded, The question of sanction 
arises at a. point of time when there. is 
no danger to the liberty of the subject 
and the accused at that -stage is not in 
the picture at all. It: is only after sanc- 
tion ‘is: accorded that an accused is 
brought to trial: or proceedings are 
started against him when he is to be 
heard and can challenge the validity of 
-the sanction, Similarly, when a first in- 
formation reportis filed before a police 
officer, the law does not require that the 


officer must hear the accused before re-- 


cording it or submitting a charge-sheet 
to the Court.’ Another instance is to be 
found: where a complaint is filed before 
a Magistrate who chooses to hold an in- 
quiry under Section 202 of the Code of 
Criminal Procedure before issuing pro- 
cess or summons to the accused, It has 
been held in several cases ‘that at that 
‘stage the accused has got no locus to 
appear and file his objections to: the in- 
quiry. The right of the accused to be 
heard comes into existence only when 
. an order summoning the accused is pass- 


ed by the Magistrate: under Section 204° 
of the Code of Criminal Procedure; In’ 


the case of Cozens’ v. North Devon’ Hos- 
‘pital Management ‘Committee, (1966) 2 


QB 330, Lord Salmon pithily observed: : 


“No .one suggests that it is unfair- to 
launch a criminal prosecution without 
first hearing the accused.” 


85. The argument. of Mr. Bhatia 
which is under.examination is thus also 
‘found to be wholly untenable, ` i 


86. It was then contended that in the 
instarit case. the declaration dated .June 
22, 1979- made under Section 5 (1) of the 
Act per se shows that it had not result- 
ed from any real application of mind by 
the- Central Government, The declara- 
tion is based, it is’ pointed out, on the 
existence of prima facie evidence of the 
commission .of certain offences by Mr. 
Shukla and Mr. Sanjay Gandhi and pro- 
ceeds to. state that the said. offences 
ought to be dealt with under.the Act. It 
was vehemently argued that at the time 
when the déclaration was made the ap- 
pellants had already been convicted and 
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ed being | heard ‘at ‘that. stage, therefore, ` 
‘does- not. arise at: all. `A- couple of in- 


A.TR: : 
- had filed appeals‘in:the High Court. and: >. 


that therefore for the. Central Govern-. 


ment to say thet 


therefrom, there. was no question of the 
existence of any ‘prima facie case’, and 


that the- use’ of such an expression - 


could be intelligible- only if the accus- 
ed- were., facing 
which had not culminated in a convic- 
tion, The assertion about the- existence 


of a prima facie case clearly shows, ac- 


eording to learned counsel, that, the 
Central Government did not apply 
mind at all to che factors. relevant to 
the issuance of the declaration or that, 
at any rate, the application of its mind 
was perfunctory. We find ourselves un- 
able to accept this argument which fails 


‘a prima facie: case’. 
“was made out was. to close its eyes. to 
the ‘realities of the: situation. The. argu-. 
ment, in other: words, is that once the . 
prosecution of the appellants had culm- 
inated in a conviction, and an appeal. 


- criminal proceedings _ 


-its.. 


to -consider certzin , fundamental aspects . 


of the scope and, ambit of Section 5 (1) 


of the Act and is based on a miscon- . 
struction of the nature of the declara- 


tion which is to be-made. Under the 
section the Government has to be satis- 
fied on two counts before it could. issue 
a. declaration. It must be satisfied in the 
first instance that there is prima. facie 


` evidence .of the commission of an of- 


fence, Secondly, it must form the opin- 
ion in accordance with the guid<tines 


contained -in the preamble that such of-! - 


fence ought to be dealt with under the 


Act. The -argumant under examination , 


relates to the first limb of the satisfac- 


tion of the Central Government, So, the 
question arises. whether the condition “of 
the existence of. prima facie evidence is 
not fulfilled in the case of the present 
declaration merely because the trial in 


the first court had ended in a convic- i 
tion and an appeal therefrom. The an- 
swer to the question has to be.an em- . 


phatic ‘no’, the reason being that if 
conviction is construed as evidence of 


‘the existence of something. more than -a 
‘mere prima facie case, that would not 


mean that a prima facie case ceases to 
exist. That a prima facie case must be 
found to ‘exist is only the minimum re- 
quirement for the satisfaction of -the 
Central, Government. and it would be 
doubly made out if the evidence avail- 
able is stronger than is needed to make 
out only a prime facie case. A convic- 


‘tion of an accused person -cannot mean 


that. there is-no prima. facie evidence 
against him. All that it spells .out-is 
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that 'not ‘only. aprima facie..cdse is. made 


out ‘against him but: that -the . evidenct 
available. .is ‘even. stronger and .is’ suff- 


cient for :a`.conviċtion,. However, as .the. 


Government, while acting under the sec- 
tion, is to ‘satisfy itself. only.. with the 
existence -of prima facie- evidence; 
assertion by it in the declaration thas 


- {such evidence was available.to its satis- 


faction cannot, by any: stretch of ima- 


gination, -be held to. be inapplicable to a1- 


case in which a conviction has been re- 


corded.. -In this .view of the. matter w2. 


find the use of the expression ‘prima 
facie evidence’ in the declaration to be 
fully justified even though the-trial hai 
ended in a conviction which was .under 
appeal on. the date of th2 .declaratior. 


In this: context, the contents of the de . 


claration also deserve scrutiny. It reads: 
“Whereas the Central Eureau of Ir- 


vestigation’ recorded: under Section 1. 


of. the Code of Criminal Procedure ((<) 
of 1974) on ‘the ‘13th April, 1977, a bret 


information report and registered a case- 


being RC-2/77-CIU (1) for suspected’ oz- 


fences of a ‘conspiracy to. commit the<t 


and actual theft of the film materials ef 
the film ‘Kissa Kursi Kaa’ ‘produced ky 
one Shri Amrit Nahata from the custocy 
of the Ministry of Information ard 
Broadcasting: 7 

And whereas investigations conducted 
by the Central Bureau oj Investigaticn 
disclosed: offences committed during the 
period while: the proclamation of emer- 
gency dated the 25th Jun2, 1975, issued 
by the President under clausé (i) f 
Article 352 “of the Constitution was’ in 
force; 

And whereas, after completion ae in- 
vestigation. the Central Bureau of D- 
vestigation filed a chargesheet on tre 


14th: July, 1977 in the court of the Chief. 


Metropolitan Magistrate, Delhi; 

-And whereas the facts mentioned- -in 
the said: chargesheet diszlosed -offences 
having’ been committed by Shri. Vidya 
_ Charan’ Shukla, who wes the Minister 
of. Information and .Broadcasting, Gcv- 
ernment of India, and Shri Sanpy 
_ Gandhi, son of late Shri Feroz Gandhi, 
under Sec. 
Code, 1860 (45 of 1860) read with S2c- 
‘tions 409, 435,.411,. 414 and 201 of fhe 
I P.. C. as. swell. as. subs: -antive offenses 
under Section 409, 411, 424, 435 and =01 
' of the E. P. C. as. alšo the said offenses 
read with Section 409 of the I, P.C. -> 
- And whereas a case (RC- 2/77- -CIA-I) 
was _filed_ in the, . court of the Chief 


‘State. (Dalhi. Adron.) v. V: Çe Shuklay ap © us 


the. 


‘Vidya Charan Shukla, 
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Metropolitan. Magistrate, ‘Delhi; with re- 
spect to the said offences and the Chief - 
Metropolitan Magistrate: committed -the `. 
case to the Court of Session for trial on 
222-1978; . i 
And whereas - the. District and ‘Sessions i 
Judge having. convicted the accused ‘by ` 


. his order dated 17-2-1979 sentenced Shri 


Vidya Charan. Shukla and Shri Sanjay 
Gandhi with imprisonment and also im- 


‘posed fines .on them as specified © in the ` 
- said. order dated 27- 2-1979; ` 


And ` whereas Shri Vidya € Charan 


' Shukla :and- Shri. Sanjay Gandhi. filed 


appeals’ Nos, 71/79 and 72/79 respective-. 
ly ‘under Section 374 (2) of the Code of 
Criminal- Procedure, 1973 (2 of 1974) in 
the High Court of. Delhi on 20-3-1979 . 
against the aforesaid conviction and. that 
the said appeals were. admitted by Delhi 
High Court on 21-3-1979; 
And whereas the State has also filed 
an ‘appeal in the Delhi High Court on 
18-5-1979 under Section 377,- Code -of 
Criminal Procedure (No. 2 of -1974) for 
enhancement of the sentence - with . re- 
spect to the aforesaid accused persons; 


“And whereas, the above-mentioned ap- 


_peals are now -pending in the High 


Court of Dethi; 


And whereas the Central. Government 
after fully and carefully examining the 
material’ placed“ before it in regard to 
the aforésaid- offences is-of opinion. that 
there is prima facie! evidence -of the com- 
mission: of the said offences by Shri 
‘who’ was the 
Minister of Information and Broadcast- 
ing, Government of India, at the rele-' 
vant period and as such a person who . 
held high public and political office, Shri 
Sanjay Gandhi and others.’and. that in 
accordance with the guidelines ` contain- 
ed‘ in the’ preamble to the Special 
Courts Act, 1979 (22 of 1979) the said 
offences’ ought. to-be dealt: with.. under 
that Act, - 

' Now, 


‘therefore, in ` ‘exercise ‘of the 


‘powers coriferred by’ sub-section (1) of 


Sec. 5 of the Special’ Courts Act, 1979 
(22 of- 1979), - the . Central Government 


` hereby declares that there is prima facie 


evidence’ of the commission of the afore- 
said offences alleged to. have been com- 
mitted by- Shri Vidya Charan Shukla, 
who was the Minister of Information and 
Broadcasting, - Government of- - India, 


during the relevant period, and as such - 


held’ a high public and: political.. office 
in India. during the relevant period, and . 
Shri ‘Sanjay Gandhi, son. of late Sil 
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Feroz Gandhi, and that’ im accordance 
with the guidelines contained ‘in the 
preamble to that Act,. the said! offences 
ought to be dealt with under that ‘Act. td 


87. A perusal of the declaration “Fes 


veals that it gives- the history. of the 


case from beginning to’ end which..'de- 


monstrates: that the Central Govériment 
was fully aware of: the various stages 
through which the ‘trial ‘of the ‘appél- 
lants passed. Thus, the formation of the 
opinion by the Government of the exist- 
ence of a prima facie case: cannot.. be 
held to’ be perfunctory. or illusory.’ “It 
has not been shown that the’ declaration 
was in any way irrational or mala. fide 
or based on extraneous considerations, 
The argument advanced by Mr, “Bhatia, 
therefore, must be’ overruled. 


88. The last plank -of attack on Sec- 
tion 5.of the. Act is that. the declaration 
is non est because it has not been laid 
before each House of Parliament aş, re- 
quired by Section 13 of the Act.” "This 
argument merits. some "consideration. 
Section 13 runs thus: 


-"13,, -Every notification, made under 
sub-section (1) of Section . 3 and every 


declaration made under sub-section’ ay: 


of Section 5 shall be laid, as soon as 
may be after it: is ‘made,’ eon each 
House of ‘Parliament, eae 


As we read the section, ' we are clearly 
of the opinion that its provisions are 
purely directory. and not. mandatory . :$O 
that if the conditions: mentioned in. it 
are not fulfill-2 the - declaration , would 
not’ be vitiated. It: is to be noted that 
the section does not say that. ‘until a 
declaration _is': placed before the -two 
Houses of Parliament: it- shall: not. be 
deemed to be effective,. nor does. the sec- 
tion intend that any consequence -would 
result from its non-compliance, More- 
over,:the matter is -no longer res: integra 
and is concluded by several decisions of 
this Court, -the most recent of them be- 
ing M/s, Atlas- Cycle Industries Ltd.- v, 


The State of Haryana (1979) 2 SCC 196:. 


(AFR 1979. ces oe where this. Cont 
observed: =: SADAT 


“Thus, ‘two considerations’ for ` Tone 


ing a provision as directory are: (1) ab- 
sence of any provision for the contin- 
gency of ‘a particular provision’ not- be- 
ing complied: with ‘or: followed, and (2) 
serious general inconvenience and ‘pre- 
judice that’ would result to the general 
public if the act of the ‘Government or 
an instrumentality is “declared: invalid 
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In the seta vase, it would ‘be ` “noticed | 
that sub-sectior’ (6) of ‘Section 3 of the: 
Act merely provides that every order: 
made under’ Section 3 by the Central. 
Government or, by any officer of auth- 
ority of the Central Govérnn:ent shall 
be ‘laid. before both Houses of Parlia- 
ment,” as-soon as may be; ‘after it is. 
made, It does not provide that. it shail’ 
be subject to the negative or the affirm- 
ative resolution‘ by either House’ of Par~ 
lament, It also does not provide that 
it shall be open to the Parlarient to 
approve * or - disapprove thè order made 
under Section 3 of the “Act, It does not 
ven say that it shall be subject to any 

modification which either House of Par- 
liament may in -its wisdom think it 
necessary to provide: It does not, even 
specify ‘the period for ‘which’ the. order 
is to be laid before both Houses of Par- 
liament. nor does it provide any penalty 
for rion-observance of or non-compliance 
with the direction. as to, the laying of 
the order before both Houses of Parlia- 
ment, -It would also be- noticed that the 
requirement as:to the laying of. the 
order -before both Houses of Parliament 
is not a condition precedent but subse- 
quent to the. making . of the order,, In 
other words, there is -no prohibition to 
the making of the orders without the 
approval of both Houses of. Parliament, 
In. these ‘circumstances, we are;, clearly 
of the view. that: the requirement as to 
laying contained in sub-section (6) of 
Section 3 of the Act falls within. the 
first category, ie., “simple eae and 
is directory, not mandatory. te cous 


` 89, We fully asree with this view ‘and 
hold’ that ‘on` a true interpretation ' of 
Section 13 ‘of ‘the ‘Act; it is a‘case of 
simple:“laying of. the declaration before 
each: House: of Parliament, and.the de- 
claration ‘cannot be struck down on 1e 
grounds suggested by the counsel, 


_ 90... It was then submitted that as’ the 
declaration is. based on the result of ani: 
investigation. held ‘by a Central. agency 
even though the offences were alleged’ to 
haye. been, committed in a State, it affects 
the basic structure of the Constitution 
and. is, therefore, void, This argument, 
in our’ opinion, .is also misconceived, The 
doctrine of the violation of basic struc-|. 
ture of the Constitution or its funda- 
mental ‘features applies not to the- pro- 
visions of a’ law made-by a State’ legis~ 
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lature or Parliament but comes into ope- 
ration .where an amendment, made: ir 
the Constitution’ itself is said- to affec: 
its basic features like. fundamental rights 
enshrined under -Articles- 14, ł9, 31 o? 
the power of amendment -of the: Consti- 
tution under Article 368 and-so-on. The 
doctrine has.no application to:the pro- 
visions of-a -Central ‘or -State law be- 
cause if the. statute is vio.ative of any 
provision of the-Constitution it can .b2 
struck down .on that ground. and: it -is 
not- necessary to enter inta the question 
of basic erreurs of. the Constitution” at 
all, a 

91." Mr: Mridul, appearing for Mr. 
Shukla,‘ apart from adopting the argu- 
ments of Mr.- Bhatia, as discussed’ above, 
raised two additional points, In the fret 
place, he- submitted that Section 5 (D) 
of the Act has no application to the facts 
of the-present case because under Sec- 
tion 5 (1): a declaration hes to: be. made 
on the basis of the sources indicated in 
the section,: namely, inquiries: .conducted 
under the, -Commissions of: Inquiry Act 
or investigations which become otiose 
and would have. relevance only if: hs 
client had not been .convizted, This. ar- 
gument; in. our opinion, appears: tobe 
- the same as was put forward by: . Mz. 
Bhatia which -we have ' already..rejected. 

92, It: was next argued that. convie- 
tion being a-finding of guilt’ cannot te 
said to fail within the situation’.contem- 
plated by Section 5 (1) of the Act.. Mr. 
Mridul contended that. as Section §-. is 
an extension of the scheme: contained::n 
Section 5. the former: does. not ‘overrule 
the entire Code of ‘Criminal. Procedure 
but in fact takes in ‘only -those .cas2s 
which . are pending at the trial stage 
when the declaration is made.: Once. the 
ease ends in;, a. conviction, -Section 6 
spends itself..out- and theze- is no room 
for the application of Seccion. 5, accord- 
ing to.Jearned‘ counsel“. It is. true >that 


Section 6 does..contemplate:a prosecutien ` 


which,is relatable to: the declaration un- 
der Section 5 but that. does :not. debat 
the application..of S..5:to other stages of 
a:criminal case, especially. those ‘specii- 
cally dealt with under. See.i7 of the Act 
which, as we shall presenzly; show, fully 
covers the situation in hand. The . limt- 
ed field in which See.-6 operates dces 
not therefore exhaust; the. consequences 


flowing from the issuancé of a declara- 


tion, under , „Section 5e 

93. Mr Mridul howesst dnte 
that Section- 7 would ‘not apply’ to this 
case because its. language embraces orly 
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those appeals. which ‘arise out of a pro- 
secution.. which itself is- pending at the 
time ‘when a -declaration is made: The 
argument: is. devoid of force as,-to accept 
it, would-be te ignore an important part 
of Section ` 7-which runs thus: 


9 TE ‘at: the’ date of the declaration 
in respect of any offence any appeal or 
revision against any. judgment or order 
in a prosecution in respect of. such of- 
fence,, whether pending or. disposed: of, 
is itself pending in any court of- appeal 
or revision, the same ‘shall stand -trans- 
ferred for disposal to.. the ‘Supreme 
Court”. ara 


94, The ‘words ` “whether pantie or 
disposed: of” are significant and qualify the 
immediately preceding clause “a prosecu- 
tion in 'rèspect of such offence”, ‘The legis- 
lature has “thus taken ‘care ‘to expressly 
provide that an appeal or revision ‘would 
be covered by Section’? and transferable 
to the Supreme Court for disposal if it 
is directed against a judgment or order 
made jn ‘a prosecution which is either 
pending or has been disposed of, the 


only . other requirement of the section 
being that such appeal or revision ‘must 
itself be pending at the date of the de- 
claration: :To interpret Section 7 in 
such a way that its applicability is limit- 
ed to appeals:. or revisions: arising from 
prosecutions . pending at the trial stage 
at the , date. of the relevant declaration 
is ‘possible. ‘only if. the words. “or ‘dispos- 
ed of” are. treated, as, absent from the 
Section — a , course which is not, open to 
this. Court in .view. of the express 
language used. The. ` argument is thère- 
fore repelled.. - : 

.95. Finally, it was ° ‘argued that by 
providing :in.. Section. 7 for: an automatic 
transfer: of appeals from: the. High Court 
to: the Supreme Court. the. legislature 
has exercised a judicial.power which is 
vested. in the Supreme Court alone 
under Section 406 of. the--Code of.-Cri- 
minal Procedure and that the section is 
invalid as it conflicts ‘with the-said Sec- 
tion 406.:-:We are, .. however, . unable -to 
agree _with -this . argument. There. is 
no question of the . exercise of ‘any judi- 
cial: power by... the. legislature in enact- 
ing Section 7 which -covers a well- 
known .. legislative.. process.. The’ deci- 
sion. of this Court in :Smt..Indira Nehru: 
Gandhi .v. Raj Narain; (1976)-2: SCR 347:. 
(AIR 1976 SC 2299) relied upon by. Mr. 
Mridul deals with quite a different situa- 
tion and is wholly : inapplicable. to‘ the- 
present case,...There what the legisla- 
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‘ture did was~ 
-on - merits 
deprive the court of: the opportunity to 
: decide the appeals which are. pending 
before it. 
down by this, Court in a judgment dur- 
ing the course of which - Mathew, J., 
observed :. 


- "At the time when the Animen 
“was passed, the appeal. filed by the ap- 
pellant and the- cross appeal of the re- 
sporident were pending - before the 
Supreme. Court, Clause (4) was legisla- 
tion ad hominem directed. against the 
course of the hearing of the appeals on 
merits’ as the appeal and the cross appeal 
were to be disposed, of in’ accordance 
with that clause and not. by applying 
the law to the facts as. ascertained .by 
the court, This was a direct interference 
with the decision of, the these appeals 
by the Supreme Court on their merits 
by a legislative judgment.” 


$6. Thus, in that case the legislation 
was ad ‘hominem ‘and was directed 
against the course of the hearing of 
the appeals on ‘merits. In the instant 


to dispose of two appeals 


case, however, the Parliament has donë . 


nothing of the sort. By enacting Sec- 
.jtion 7, ‘it has merely provided a new 
forum for the appeals which were pend- 
ing in the High Court and in respect ‘of 
which a valid declaration, fully cofsis- 
tent with the provisions of-the Act; was 
made — a course which involved no in- 
iterference with thé judicial functions of 
the court. and was fully open to ‘the 
legislature. We are thus clearly-of the 
opinion that the decision relied upon by 
Mr. Mridul is of no assistance to him 
and that his argument is without merit. 

$7. We now pass on to.the. next phase 
.of.the argument of Mr, Bhatia and Mr. 
. Mridul which relates to the nature of the 
procedure provided for by the. Act. Ac- 
cording to the contention of. learned 
counsel for the appellants, the procedure 
prescribed by -the Act is harsher and 
more rigorous than that provided for in 
the 
‘causes serious prejudice to the accused 


and:is, therefore, violative of Art. 14 of. 


the Constitution, We - might ~ mention 
here that in. view of our finding, that 
the classification made by the Act com- 


plies with: the dual. test laid down by 
this Court and is a reasonable classifica- - 


‘|tion, Article 14 would not be. attracted 
even’ if the. procedure::is held to be 
harsher than that «available. under the 
ordinary: law.: Apart:-from: - that, -how- 


~ State (Delhi Admn.) v` V.C. Shukla: : 


ž ever, we: find. that the - 
- through an amendment to. 


The amendment was - struck 


‘lants on.a few cases decided by. 


Code of Criminal Procedure and. 


ATR. 


procedure: pre~ 


scribed ~by: the - Act -is not harsh or 


‘onerous as contended but is. more liberal) 
-and advantageous to the accused who ‘is 


assured of an expeditious and fair trial 
thereunder. Before, however, - dealing 
with this aspect of the matter, we ‘might: 
dispose of an: argument advanced by Mr.: 
Bhatia that. his client not’ having held 
any high public or political office has’ 
been drawn into this case by virtue of | 
the declaration’ and has, therefore,. been ' 
singled out for a discriminatory treat- : 
ment, .We.. are’ unable to. accept this. 
argument. It is true that Mr. Sanjay: 
Gandhi has meyer been the holder 
of any high public or political office but 
the first clause of the .preamble clearly 


‘includes within its ambit not only per- 


sons holding high public or political offi- 
ces but also others as Section 8 states: 

“8. A Special Court shall ‘have juris- 
diction to try: any person concerned. ‘in 
the offence in. respect of which a de- 
claration ‘has been made, either as prin- 
cipal, conspirator or abettor and'all ‘other 
offences and accused’ perSons”as can be 
jointly tried therewith’ at-.one trial an 
accordance with the, Code”, 

-98.° Section. 8 -thus . incorporates the 
well-known concept or joint trial of ac- - 
cused «persons: in respect of- offences 
forming part. of the same transaction, In 
these .circumstances no :.discrimination; 
as. complained - .af by the appellants, re- 
sults.. > . : 

99. Coming now: ‘to the procedure! pre- 
scribed by the Act, reliance was placed 
by learned coursel for both the appel= 
this 
Court to show.that the: procedure pre- 
scribed by the Act.is harsh and ‘wnfa+ 


-yourable to the accused, As suggested by 


by Mr. Bhatia we. have tried to judge 
the harshness or otherwise ‘of. the pro- 
cedure from the- vision of an . accused 
persons: but find... ourselves ‘.unable to 
agree- with the ‘contention: ‘We “might} 
mention -here that in. the Reference case, 
Chandrachud, C. J., pointed out. the um-! 
dernoted three infirmities appearing in; 
the Bill. which were -violative of Art, 21: 
of the Constitution : 

- (1) -that there was no 

transfer of a case; 

(2) that a ‘retired Judge’ could: be ap- 
pointed as a Special. Judge; and ``. 

(3): that the appointment of a ‘Special: 


provision for 


Judge was eens by the . Govern-. 
- ment; ` saa 
160; Shinghal, J., in his dissentnid. . 


-note observed. that. ‘if jurisdiction.in -the 
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‘matter of appointing a Special: Judge’ was . 
given -to the High: Court ‘cencerned :leav-- 
ing its: Chief Justice to: designate. one, of 
the. Judges of this Court ~as. a” Special 
Judge, the. procedure may become very. 
fair and ‘unexceptionable. . This view, 

however, was not shared ky the majori- 
ty of Judges though they did agree that 
if such a course was adopted that would 
be undoubtedly laudable. But then it is 
‘for the legislature to decide upon the 
procedure to be followed :n the matter, 

and it is significant for our purpose that 
the aforesaid . infirmities ħave been re- 
moved by the Act, whereunder not only 
is the appointment of a Special Judge 
imade free of control by the Government 
as it now rests with the Chief Justice of 
the High Court concerned subject to the 
only condition that he must obtain the 
concurrence of the Chief Justice of India 
therefor. A provision fer transfer of. 
cases from one Special Court to another 
Special Court has also been inserted in 
Section 10 (1). The “challenge on the 
ground of violation of. Aricle 21 of the 
Constitution fails. 


101; We shall now deal with the con- 
tention that the procedure prescribed by 
the Act is harsh. In the first place, it- was 
submitted that under Section 7 an appeal 
pending in the High Court stands trans- 
ferred to the Supreme Court and that 
thus the appellant is deprived ‘of a valua- 
ble right of having the appeal heard and 
decided by the High -Court which is 
vested in him 'the moment. he is convict- 
ed,- ‘Secondly, it was urged that if -the 
appeal in ‘the High Court was decided 
against the appellant, he ' 
have a right to move the Supreme Court 
under Article. 136 of the: Constitution 
against conviction but that by reason of 
the appeal-having been transferred to the 
Supreme Court, that right also has been 
taken away. In our opinion, there is no 
substance in ‘this grievance, . To begin 
‘with, -an- appeal being a creature of. sta- 
tute, an accused has no.irherent right to 
appeal to- a particular tribunal. The le- 
gislature may choose any tribunal for 
‘the purpose of giving a right of appeal. 
Moreover, an appeal to the High Court 


‘ ds less advantageous than. an appeal to 
the -Supreme Court for the - ‘following 
reasons: - 


(1) ` The- right of appeal „given 6 an 
“accused «from the ` ordez'of . a Session 
Judge or Special Judge to the High Court 
is not totally unrestricted.: Section 384 
“of the Code of Criminal Procedure em- 
‘powers ‘an Appellate Court.te dismiss’ an 
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. appeal 


-would ‘still . 
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summarily if it- is. satisfied ‘that 
there’ is no- sufficient: roon for bea 
ence. 

102. The relevant portion of ‘See, a8 
runs thus: ` 
` "384. (1)If upon examining the peti- 
tion of appeal and copy of the jiidgment 
received under Section 382 or Sec, 383, 


“the Appellate Court considers that there 


is' no sufficient ground for interfering, it 
may dismiss the appeal summarily : 
Provided that :— : 
(a) no- appeal presented under Sec- 
tion 382: shall be’ dismissed: unless the 
appellant or his pleader has had a re- 
asonable opportunity of being heed in 
support of the same; 
_ (b) no appeal presented under Sec- 
tion 383 shall be dismissed except after 
giving the appellant a reasonable oppor- 
tunity of being heard in support of the 
same, unless the Appellate ‘Court con- 
siders that the appeal ‘is frivolous or that 
the production of the accused in custody 
before the Court would involve such in- 
convenience as would: be  dispropor- 
tionate in the circumstances of the case: 


(c) no- appeal presented under Sec- 
.tion 383 shall be dismissed summarily 
until the period allowed for poe 
such .appeal has expired, 


(2) Before .dismissing an appeal sinter 


. this section, the Court may call for the - 


record of the case”, 


` 103.. Thus, an -appeal.:to the High 
Court under Code of Criminal Pro- 
cedure is attended with -the risk of. be- 
ing summarily dismissed under- Sec, 384 
On: the other hand, an appeal to the 
Supreme Court is governed by Section 11 
(1) of the Act which runs thus :— . 


“11' (1) Notwithstanding . anything in 
the Code, an appeal ‘shall lie. as of right 
from any judgment, ‘sentence or order, 
not being. interlocutory order, of a Spe- 
cial Court to the Supreme, Court both 
on facts and on law”, : 


104. An appeal ider Section 11 (1) 
lies- as of right and both on facts and on 
law. Thus, the right conferred on a 
convict by: Section . 11 (1) is wider and 
less -restricted . than the right of appeal 
given. .by the Cade of Criminal Procedure, 
< (2): If- the' appeal is filed before the 
Supreme Court or is transferred there- 
to, the accused becomes entitled to a 
hearing of his case -by the highest court 
in the country both on facts and on law 
and. thus. gets a far greater. advantage - 
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than a right to. move the Court for grant 
of special. leave which may or may ‘not 
be granted, it being a matter of discre- 
tion to be exercised by- the. Supreme 
Court. 


. 105.-A similar. view was ipreaaea ‘in 
Syed: Qasim Razvi v. .The State of 
Hyderabad, 1953 SCR 589: (AIR 1953 SC 
156),- where: this Court made the follow- 
ing observations:— . 

“But -in. the present: case the aaeiial 
trial was by the Special Tribunal which 


was invested „with the powers of a ses-. 


sions court and consequently ,. only one 
appeal would lie to.the High Court... It 
_is said that the case ‘could have been 
tried by the District Magistrate and in 
that case the accused could have ‘one 
appeal to the Sessioris Judge and a second 
one to the High | Court under the Hyde- 
rabad law. ` This contention ` rests, oh a 
pure speculatión and is ‘hardly tenable”, 

106. In the, above view of the. matter, 
we are unable to agree with’ learned 
counsel for. the. appellants that the. pro- 
cedure regarding appeals is ‘harsher than 
that prescribed, by . the Code of Criminal 
Procedure. 

‘107. There is’ yet otir ‘aspect of the 
matter which was stressed _ by the learn- 
ed Solicitor General. | Urider the provi- 
sions of Section 376 of’ the’ Code of ‘Cri- 
minal Procedure -no ‘appeal. .by.-a con- 
victed’ person would lie -in Sane, of. the 
following casesi— .`- > f 


- (1), Where:a High Court passes, eee a 
sentence of.imprisonment for a term: not 
exceeding’ six: months ‘or of fine’ not ; ex- 
SeERnE one. thousand -rupees;: . x 


: (2) where :a Court of Session or ‘a Me- 
tropolitan Magistrate passes | only a’ ser- 
tence of ‘imprisonment ‘fora term not 
exceeding three .:months.-or..of fine: not 
exceeding:. two : hundred. rupees; , ou 


` (3) where’ a Magistrate of ‘thefirst 


class passes only a‘ ‘sentence of ‘fine not 
' exceeding ‘one hundred rupées; ý 
(4) where, in a case tried amaris, 
a Magistrate. empowered to act under 
Section 260 passes : only a sentence, of 
fine not. exceeding., two ‘hundered--rupees. 


‘108. Thus. if the Sessions“ Judge ‘were 
to try an accused‘ and sentence -him *-to 
fine or- tò imprisohment* not- ‘exceeding 
three -months, :he- would have.no right: of 
appeal at all. On the other :hand, if a 
Special Judge imposes-the same. sentence, 
an appeal lies to the Supreme Court ’.as 
of. right both:on facts: and on law. Could 


it, be meee argued in, such cricum- 
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‘on ‘the . 
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stances ‚that. the right. of appeal ‘provided 
by the Act was-harsher or less advan+ 
tageous to the. accused? For the reasons 


given above,-.our. answer -to- this ae 
is.in the negative, 


“109. It was then pointed out ‘that the 
right: of having matters decided in revi- 
sion by ‘the High: Court has been taken 
away from the accùsed by‘ the ‘procedure 
prescribed by the Act, under Section 11. 
(1) under which no appeal ‘also lies 
against an interlocutory order and it. 
was contehded that the section ` there- - 
fore ‘entailed a definite procedural: dis- 
advantage to thé accused, This argument: 
also is based. on a. misconception’ of the: 
provisions of the “Act. and’ those of the 
Code of Criminal „Procedurë; Sec, 397: (2) ° 
of which runs thus: 


“397, (2). "The powers. of revision con- 
ferred by sub-section (1) shall not , be 
exercised in relation. ‘to any interlocutory 
order’ passed in any appeal, Ey: ‘trial. 
or: .other™ proceeding”. 


--110.. Thus, .évén the Code of ‘Criminal 
Procedure does not provide for. any ‘revi-| 
sion, against an. interlocutory, order. As 
to what. is ‘the connotation , ‘of an, inter- 
locutory order is a matter . with. which 
we. are not concerned ain this. case.. “What 
is material is that so far as. interlocutory 
orders , are. concerned, there is no right 
of . revision „either - “under - ‘the Code of 
Criminal Procedure.. or.. under the Act. 
In considering’ this aspect. ‘of the matter 
cne must also bear in mind the fact that 
under -the Act the Special Court is -pre- 
sided. over by no. less a person who, is a 
sitting Judge of a High Court and . the 
possibility of miscarriage -of justice . is 
reduced to the bare minimum. While 
adverting to this , aspect of the case, this 
‘Court observed - in the.: case of V. C. 
Shukla v. The State through C. B. L, 
(AIR 1980 $Ç 862) (supra): : 


“That the Act makes-a distinct depar- 
ture from: ‘the trial ' of - ordinary of- 
fences by‘ criminal courts in-that the 
trial: of the offences: is entrusted to a 
very high judicial dignitary who is a sit- 
ting: Judge of the High Court to be ap- 
pointed- -by the Chief: Justice concerned 
- recommendations.-of the Chief 
Justice” of `- India, Thus contains a 
built-in safeguard and a safety valve for 
ensuring the independence of judiciary 
on.the one hand. and a complete fairness 
of trial on the other.: In appointing: tha 
Special: Judge, -the . Government has. ab- 
solutely “no hand or control so that. the 
Special Judge is. appointed on. the .re- 
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commendations of. the: -highest judicial 
authority: in, the country, viz.,, the Chief 
Justice of India. . This would-:- naturally 
instil . great -confidence of, the people in 
the Special- Judge. who ds given a- ay 
elevated status”, <4. iren yi: 


CIL- We may mention: iee that in apa 
case of -Jagannath Sonu Parkar v, Stat 
of Maharashtra, (1963) Supp 4: :SCR' 573: 
(AIR` 1963 ‘SC ”798), the’ right’ of appeal 
from an order of a Special Magistrate 
directly to the: High Court- (by-passing 
the Sessions Judge) was‘ held to-be more 
advantageous’ from the point of, view cf 
the accused. “In this- comection, thes 
Court said. ue + 


“Tt is “true that if” the complaint ` “Wes 
filed in the Court of. Magistrate having 
jurisdiction over, Deogad alone as + 
could lawfully be filed, an appeal would, 
against an order of conviction, ‘lie të tFe 
Court of Session, Ratnagiri and an ap- 
plication in the ` exercise of revisional 


jurisdiction to the High Court. from the © 


order of the Court of Session. But it .s 
difficult to hold that .this amounts to ary 
discrimination, Apart, from the fact. that 
‘the trial by a special Magistrate and = 
appeal directly to.the High Court against 
the order of the Magistrate may be: re~ 
garded normally as more advantageons 
to the accused persons, the... distincticn 
between Courts. to... which ‘the ‘appeal 
may. lie arises.out, of the constitution of 
the Special Magistrate anc not any sp2- 
cial i svoiyed by. e Notifica- 
tion”, a 

112. ‘What is ‘true. of: an aoa] to ‘tke 
High Court from the order of a Spechl 
Magistrate equally applies. to .an appeal 
to the Supreme Court from the order. >f 
a Special Court. constituted.: under the 
Act. Thus, viewed from any angle, tre 


procedure prescribed. by the -Act cannot. 


be said-to be prejudicial or less advan- 
tageous to the accused, much less harsher 
or more rigorous than the- one provided 
in the Code of -Criminal Procedure, 
113. It -was then argued that ’-thouzh 
the Special Court has- been given:-tne 
status of a Court.of:Session under Sec- 


tion 9 (3) of the Act, yet it has to: fel- 


low, under Section’ 9 (1) thereof- the 
procedure `: prescribed for the trial. of 
warrant -cases . before a Magistrate in 
Ss. 238 to 243 and 248 of Code of Crimiral 
Procedure,. We cannot. conceive. hew 
any grievance can be mace on this sċcre 
that the provision is harsh. The pro- 
cedure for trial of warrant. cases gives 
a full opportunity to the accused. to par- 
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ticipate in -the- trial: at all its stages: and 
to „rebut. the case forthe prosecution in 
.manner. ‘and it- has, not 
been pointed :out how the adoption there- 
of for trials under the- Act would be. to 
the -disadvantage of the accused. We find 
that the Srv eneS: put forward. is un- 
founded., : 


114, Great reliance was ‘placed by 
learned counsel on the judgment in ‘The 
State of West Bengal v. Anwar’ Ali Sar- 
kar, 1952.SCR 284: (AIR 1952 SC 75) in 
support of the- proposition that the pro- 
cedure prescribed by. the Act was harsh 
and disadvantageous to the accused, Be- 
fore referring to. certain passages in that 
judgment . (which has been fully consi- 
dered in the Reference case) we consider 
it necessary to give the background and 
the special facts in the. light.of which 
the Judges of this Court made the. re- 
levant observations. The West. Bengal 
legislature. passed .the West . Bengal 
Special Courts Act (hereinafter to be re- 
ferred to as the ‘West Bengal Act’). con- 
stituting Special Courts and empower- 
ing the: State Government to refer. cases 
or offences..or classes of cases or classes 
of offences :to such- Courts but did not at 
all ‘indicate any -guidelines as to the 
nature of, the cases to be so. referred 
which. was. thus:a matter .left entirely to 
the discretion of the . Government, In 
other words, -the Government was given 
a. blanket. power to-.refer-any case. of 
whatsoever nature to, the Special Courts, - 
Sub-sections (1) and -(2) of Section 5 of 
the West Bengal Act are extracted 
below :—. | 

“5 (1A ‘Special Court shall try. such 
offences “or classes of offences or cases 
or classes of cases, as the State. Govern- 
ment may. by. general or. special order in 
writing,. direct. .: - east 


i(2) -No direction’. shall be “made jules 
sub-section (1) for the trial of -an offence 
for. which an‘-accused ‘person was being 
tried at the commencement of. this Act 
before any court, but save as aforesaid, 
such direction’ may bë made ‘in ` ' respect 
of an offeñce, whether such offence was 
committed “before © -or after _the com- 
mencement of this Act”, 

115. A perusal of. ice provisions 
would show that the State Government 
was. given .an uncontrolled power to 
refer for trial offences or cases by a 
general or specijal order, Under Sectión 3, 
the Government was empowered by ‘a 
notification in the official Gazette to ton- 
stitute Special ‘Courts and Section 4’ pro- 


l - ing the point, Sastri, 
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vided for the appointment of Special. 


Judges. to- preside over such Courts, Even 


though no conditions. regulating the ex-° 


ercise of discretion by the State Govern- 
‘ment were laid, Sastri, C. J., upheld the 
‘validity of the law on. the ‘ground that 


mental power was entitled to. make 
` laws: operating . differently to different 
groups or classes of. parm Elaborat- 

. J., observed: . - 


: “In the face‘of all: ee considerations, 
` it seems to me difficult to condemn Sec- 
tion 5 (1) as violative of Article 14, - If 


the discretion given to the State Govern- - 


‘ment should be exercised: improperly or 
arbitrarily, the administrative action 
may be ` challenged ‘as © discriminatory, 
but it cannot affect the constitutionality 
of the law: Whether a law conferring 
discretionary powers on an administra- 
tive -authority is constitutionally valid 
or hot should not be determined on ‘the 


assumption that such authority will act - 
in an arbitrary manner in exercising . 


the discretion committed to it.....:.:.On 


`` the-contrary, it is to be presumed that a - 


public authority will act honestly and 
reasonably in the ‘exercise ‘of its statu- 
tory powers, and- that the State - Gov- 
ernment in the’ present’ case will; before 
directing a case to bë tried by a Special 
Court, considér- whether there are spe- 
cial - features and circumstances’ which 
might unduly -protract its trial under 
the ordinary: procedure and mark it off 
tor speedier trial ae ‘the i 

Even from the point of view of ‘reasona- 
ble classification, ` I can see no reason 
why the validity of the Act, should’ not 
be sustained, As already ~ pointed ° ‘out, 
wide latitude must be ‘allowed to. a Je- 
gislature in classifying ‘persons and 
things to be brought- -under ‘the operation 
ofa special law,:and such: classification 


need not be based on an exact: or. scien- 4 


tific exclusion or: inclusions” oe 


116. . It might; be “noticed,;.. therefore, 
that even though .no.. 
‘ were provided by the statute, yet Sas- 
tri, C. J., held that the classification | was 
a reasonable one and sustained the vali- 
dity of. the. law. ‘The other Judges, how- 
ever, did not “agree with the view of 
Sastri, C. J., and struck down the provi- 
sions of Section 5 of the ‘West Bengal 
Act. However, the judgment is wholly 
” inapplicable - to. the present- 
guidelines ‘but 


explicit and exhaustive 


State (Delhi Admn.) v.: V- C. Shukla- 


further. requires the . State: `- 
to act only on the basis of cértain speci- 


‘a-prima facie case was 
_ have. already indicated that by e enacting - 
the. State in the exercise of its.govern- .. 


of Article 14 -by Mahajan, 
_the ground’ that there was no .basis .for 
_ the differential ‘treatment ‘prescribed’ in 


. guidelines at all | 


case in- 
which the Act’ not only ‘lays: down clear,. 
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fic conditions and after being satisfied 


ôn a“ full ‘application of the mind that. 
made’ out. We 


Section 5, the. Act makes the - various 


„clauses of the preamble as a.part of that 


section. - Thus, any possibility of.discri- - 
mination or absolute or arbitrary exerci- . 
se of powers is excluded. by the Act. The 
case of Anwar Ali Sarkar (AIR 1952-SC 
75) (supra), therefore cannot furnish 
any criterion for judging. the validity: of 
any of the prov-sions of the Act. it is in 
the light of this background that we 
have to examine Anwar. Ali Sarkar’s 
case, It may* be mentioned ‘that ‘one ‘of 
the grounds which appealed to: Sastri, 

C., J., was that the object of the West 
Bengal Act was to provide for speedier 
trial: by instituting’ a system’ of Special - 
Courts with a simplified procedure which 
was sufficient, in his’ opinion, to justify 
the validity of that Act. ‘Fazal Ali, J., 

(as he then was) ‘laid stress-on the’ fact 
that although a‘ procedure ensuring a. 
speedy trial was prescribed by the West 
Bengal- Act yet that’ Act had not 
set out “any principle of: classification 


while ‘laying down the new procedure: 


He held that in the absence of a reasona- 
ble “classification: a. procedure which 
catered -fo a speedier trial’ was itself not 
sufficient to justify the’ ccnstitutionality 
of the West Bengal Act. In the: instant 
case, we have. already pointéd out: that 
a' reasonable classification of a particular 
set of persons or:class of persons, viz., 
those -holding ‘high: public arid --political 
offices, has already” been made. and that 
this classification is'conSistent with the 
object. of the statute. which is a rational 
che, viz., expeditious- trial. This . was 
not true of-the West: Bengal Act, .Sec- 
tion 5 of which was held to be violative 
J., also. on 


the West Bengal Act. He observed: - 

“Section 5 of' the’ West -Bengal- Special 
Courts Act is- hit by. Article 14 of the 
Constitution inasmuch . as. it- mentions 
ho basis for the differential - treatment 
prescribed.’ inthe Act for trial of- crimi- 
nals ‘in .certain cases and for certain of- 
fences... Sune eiss 

By the- - process of dasane the 
State has the power of -determining who 
should -be regarded as a class..for pur-. 
poses of legislation - and. in ‘relation to a 


` laws 'enacted, on a- particular ` subject”. 
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These observations: can iobviously: have -ño - . 


application. . to. the. present case because 
‘as already: held: ‘by. ùs, the Act < makes 
not only’ a classification- buz, a classifica- 
tion which fulfils: the dual test. laid down 
` by this Court in several cases,- : >-< 


~ 17. Reliance was placed by the -coùn-. 


sel for the -appellant on zhe- following 
‘observations’ of Mahajan, Jaz 
” “The present - statute 
no reasonable - basis or ` classifica- 
tion either in respect of offences 
or in respect of cases. It: has laid 
down ~ no yardstick or “measures 
for the grouping either of persons or af 


` suggests 


cases or of offences by which measur? 


these groups ‘could be distinguished from 
those who are outside the purview ‘cf 
‘the Special Act, 


cretion of ‘the provincial government” 
These observations ~also do not’ apply b 
the facts of the present case because 


. the Act in’the’ present case has provideri - 


a rational basis for’ the classification and 
laid down specific yardsticks for group- 


_ ing’ of special ‘class ‘of: persons and hes . 


provided a different procedure which 3 
not -harsh- (the position keéing differert 


in the West: “Bengal Act)’ and which :s 


_ undoubtedly . favourable. and advar.- 
tageous to the. accused. “ a We 
118. Reliance was also placed. on a 


few observations: of Mukherjea, J., where 
hè has pointed out that in ‘making the 
‘classification , the legislature cannot cer- 
tainly, be expected to provide 
symmetry and has held that “while re- 


cognising the degree of evil, the ‘classi=. 


fication should not be arbitrary, artifici- 
al or evasive. He has stated: 

“Tt must. rest always 
substantial distinction bearing.a reasona- 
. ble and „just, relation to .the -thing 
in respect. ‘to mnie the classification is 
made”. . 


119. ier can: ie no. doubt. that the . 


present Act fulfils all the conditions laid 
-down by, Mukherjea, J., who found tbat 
certain provisions of the West Bengal 
` Act curtailed the rights. of the accused 
in a substantial manner, thereby r2- 
sulting in discrimination. Here. we have 
already pointed out that no rights of 
the accused have been curtailed and that 
on the other hand, the. vrocedure pr2- 
scribed is. ‘more advantageous and .feir 
to him than. that available under the œ- 
dinary 
Code of. Criminal Procedure, 


. 1980 S. C./90. IX. G—6 


State (Delhi “Admam)= y:-VicC., Shukla... m4 


The Act has left ths ` 
matter entirely to’ the unregulated dis i 


‘absolu-e © 


upon real ard. 


law of the land, namely, Be. 


--120. «Finally, + Mukherjea; ; J.,:. pointed _ 


out that ‘the language of- ‘Section 5 (t) of a 
- the -West :Bengal Act. aD 
. stricted -discretion. in- the State. Gov- 


* vested am -unre-_ 


ernment in. cases; or- classes ` óf .cases ` to 


` be: tried by..the.Special. Court in accor- .. 
dance. with the procedure. laid down by . 


that Act. . -This infirmity is not present 
in the provisions, of the present Act which 
treats equally all persons who form part 
of the’ classification -made by the Act, 
the same procedure being applicable to 
all. The ordinary law governs only 


-those persons who are left out of the 
- classification and do not. fulfil the con- 
the - 


ditions of the persons constituting 
class, namely, . holders of high public 
and political offices. Thus, the -observa- 
tions of Mukherjea, J., are of -no help 
to the appellants which'is also true of 


. passages . appearing in the judgment of 
` . Das, J., (as he then was) and cited be- ` 
‘fore us. : In the first place, Das, J., deals. 


with the conditions necessary for a valid. 


- classification, which have already. been 


spelt. out- by us; There the learned © 
Judge held- that if thé State Govern-. 
ment. classified offences arbitrarily, with- 


. out- any : reasonable- or rational. . basis 


having relation to the object of the Act, 


. its action will amount to am abuse of its 


powers, We have- already pointed out - 
that there is no question of the classi- ` 
fication made by the Act being arbitrary 
or unreasonable: 
the - classification is undoubtedly ‘a: re- 


- asonable one and has a _ratiofial nexus ~’ 


with the object of the Act, namely, ex- 
peditious trial. We have pointed out that: 
it will be in the public interest that. the 
offenders sought to be tried under. . the 
Act are either convicted or acquitted 
within the: shortest possible’ time: Bose, . 
J., conceded- that -though the ‘procedure | 
prescribed by the West Bengal Act may ' 
promote the-ends of justice and would 
be welcome, ‘yet: he-took serious excep- 
tion’ to. the differential treatment result- 
ing therefrom, He observed 
SC 75): 

“What I- have to determine is whether 
the differentiation made offends what I 
may call the social’ conscience ofa 
sovereign democratic republie....7.... It 


- is the differentiation which matters; the 


singling out of cases or groups of cases, 
or even of offences or classes ‘of offences, 
of a kind fraught with the. most serious 
consequences to the individuals Goncern- 
ed, for special, and what some would .. 
regard as peculiar, treatment”, i~ : 


S:€..1425 - -: 


‘because’ the basis: for `> ` 


(AIR 1952: | 


1426 S.C. 


121. All these observations have, how~ 
ever, to be read in the light of the pecu- 
liar provisions of the West Bengal Act 
which contained no guidelines, no con- 
ditions, no safeguards but conferred un- 
controlled -and arbitrary powers. on the 
Government to make the classification 
as it liked. This; however, is not the 
case-here. We are, therefore, unable’ to 
agree. with’ learned’ counsel that’. the 
observations of the Judges constituting 
the Bench in Anwar. Ali Sarkar’s- case; 
(AIR 1952 SC 75) can’be called into aid 
for the purpose of striking down’ the 
Act in the present case. 


122. Thus, after a consideration of 
the provisions of the Act, the guidelines 
contained in the preamble, the procedur~ 
al part of the Act and the classification 
made we are clearly of the opinion’ that 
none of the sections of the Act are vic- 
lative of Art. 14 or Article 21 or any 
other provision of the Constitution. We 
hold that the classification is valid and 
reasonable and has a rational nexus 
with the object of the Act and that the 
procedure prescribed is fair and advan- 
tageous to the accused. Accordingly, 
we declare that the Act and its provi- 
sions are constitutionally valid and over- 
rule preliminary objections taken on be= 
half of the appellants, © - ~> 

Cri, Appeal No, 492 of 1979 dise 
Missed; Criminal Appeals Nos 494 
and 493 of 1979 allowed; Preli- 
minary objections overruled, 
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(A) Constitution of India, Articles 233, 
16 — Appointment of District -Judges 
either by promotion or by direct recruit- 

ment — Criterion — Promotion to cadre 
of District/Additional District & Sessions 
Judges on criterion of seniority-cum- 
merit — Validity. ; 

‘When promotion is to be given 5 the 
post of District Judge from .amongst 
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those belonging to subordinate judicial 
service, the High Court unquestionably 
will be competent-to decide whether a 
person is fit fcr promotion and. consist- 
ent ‘with its decision’ to .recommend or 
not to recommend such person. The 
Governor who would be acting on the 
advice of the Minister would hardly be 
in a position to have intimate knowledge 
about the quality and qualification of 
such ‘person for promotion, Similarly 
when a person is to be directly recruit- 
ed as District Judge from the Bar thè 
reasons for attaching full weight to the 
opinion of the High Court for its recom- 
mendation in case of subordinate judicial 
service would mutatis mutandis apply 
because the performance of a member 
of the Bar is better known to the High 
Court than the Minister or the Gov- 
ernor. AIR 1966 SC 1987; AIR 1970 SC 
370 and AIR 1975 SC 1922, Rel. on. 
(Para 12) 
Where the High Court after . taking 
notice of the fact that there was no rule 
at the relevant time formulating the 
criterion on which promotion to the post 
of District Judge was..to be recommend- 
ed, preceeded to adopt merit-cum- 
seniority or seniority-cum-fitness as a 
criterion for recommending . promotions 
from subordinate judges to the post of 
District Judge, neither of which would 
violate either Article 233 or Article 16 
or any other ccnstitutional mandate, it 
would be futile to proceed to examine 
what possible criterion should. really 
govern the decision, If the High Court 
on the one hand recommended names of 
certain persons according to their 
seniority and on the other hand when 
such appointments were challenged, it 
went in search of a principle on the 
basis of which the promotion should be 
given, it is rather difficult to reconcile 
these diametrically opposite actions, 
(Paras 16, 27) 


If the High Court felt that the post 
of District Judge is a very responsible 
post. and merit alone should govern pro- 
motion from subordinate judicial service 
to the post of District Judge it was in- 
cumbent upon it to propose necessary 
rules and get them enacted under Arti- 
cle 309, That was not done. Alternative- 
ly, High Court should while making re- 
commendation, for promotion put - the 
principle of merit-cum-seniority in the 
forefront and act accordingly. The High 
Court and the Governor agreed that the 
recommendation for promotion, ' made 
was proper and the ‘same was accepted 


1980 - 


without a demur. -It was’ then futile to 
examine what ought to be the- criterion 
for such promotion, when there was no 
allegation that the principle on which 
recommendation can be: ‘justified was not 
discernible or that the recommendation 
was arbitrary, mala fide cr vitiated by 
bias, . (Para 16). 


As the situation stood az the time of 
the impugned recommendations for pro- 
motion ‘of the respondents as District/ 
Additional District & Sessions Judges 
and the consequent appoirtments made 
by the Governor, there was no rule pro- 
viding merit alone as the criterion for 
promotion and the High Court appeared 
to have proceeded. on the criterion of 
seniority-cum-merit, 


` Held that the criterion adopted by the 


High Court was a valid criterion under 
Article 16 and not violative of Art. 233 
and the petitioners who were juniors to 
the respondents cannot be heard ‘to 
make a grievance about the promotion. . 
(Para 18) 


E: Constitution: of India, Article 235 
— Promotion from one post in sub- 
ordinate judicial service to higher post 
in the same service — High Court alone 
js competent to decide question of pro- 
motion, iy 

A promotion from sna põst in sub- 
ordinate judicial service to higher post 


in the same service woulc definitely be’ 


under the control of the High Court as 
provided in Article 235. In’ the absence 
of a statutory rule regulating such pro- 
motions, the High Court would be the 
sole authority to decide the question of 
promotion in exercise of its control un- 


der Article 235. By Article 235 the High 


Court has been vested’ with complete 
control over the subordinate courts and 
this exercise of control comprehends the 
power to decide eligibility for promotion 
from one post in. the subordinate judicial 
service to higher post in the same service 
except where one ‘reaches. the stage of 
giving promotion s District Judges 
when Article 233 would be attracted and 
the power to give promotion would be 
in Governor hedged in with the condi- 
tion that the. Governor can act after 
consultation with the High Court ‘which 
has been- understood to mean -on-the. re- 
commendation of the High Court. AIR 
1962 SC 1704- and AIR 1970 SC 1616, 
Rel. on. (Para 22) 
1 Constitution’ of India, Article 235 
-Power of confirmation .in sub- 


‘Hari Datt v.’State of H.-P, 
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ordinate. judicial service — Peer vests 
in High’ Court, ; ’ 


‘The power to confirm anyone in the 
subordinate | _ judicial service vests in the 
High Court. in exercise” of the ‘control’ 
vested in. the High Court under Arti- 
cle 235. In fact the power to promote 
to-various posts.in the subordinate judi-- 
cial service under the. District, ' Judge 
comprehends also the power to confirm 
and that vests in the High: Court. -AIR 
1972 sc 1028 and. AIR 1976 SC 404, Rel. 
on, (Para 24) 


(D) Constitution of India, ‘Article 233 
— Appointment of District Judges — 
Writ petition challenging appointment 
— Puly of administrative side of High 
Court. . 


Where the Gojevaient acts‘ on -the 
recommendation of. the High Court 
while making appointment of District 
Judges ‘and the action of-the Govern- 
ment is challenged by way of a writ 
petition, in order to facilitate apprecia- 
tion of issues raised, thé administrative 
side of the High Court, if joined as a 
party, must appear and ‘place before the 
Court’ the entire record for a fair and 
judicial adjudication of the issues on the’ 
judicial side of the High Court, (Para 26): 


In this case the petitioners in their 
writ petition requested the High Court 
to produce the. proceedings which .cul-. 
minated in the recommendation of the 
High Court to the Governor for appoint- 
ment of respondents (as Distriet/Addi- 
tional, District & Sessions Judges). No 
action was taken on this request and no 
such record was produced before the 
High Court.. Such silence. militates 
against fair . adjudication of the issues. 
Just and fair adjudication. must not only 
inform the administrative side of. the 
High Court but in order to put its re- 
cord beyond the slightest pale of ‘contro- 
versy it must avoid any secrecy in this 
behalf consistent with pee interest. 


(Para 26)- 

Cases Réferred : Chronological Paras 
AIR 1976 SC 404: (1976) 3 SCR 110: 
1976. Lab IC 297 ts ive -24 


AIR 1975 SC 1922: (1976) 1 SCR 620 13 
AIR -1972 SC 1028 : (1972) 2 SCR 251 : 
1972 Lab IC 571. > 24 
AIR 1970 SC 370: (1970) 2 SCR 666 12 
AIR’ 1970 SC 1616 : (1970) 2 SCR 928 : 
1970 Lab IC 1336. ; 22 
AIR 1966 SC 1987.: (1967) 1 ‘SCR ae 
1966 All LJ: 778. . , 14 
AIR 1962 SC 1704: (1963) 1 SCR a3 22 
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E (M/s. `A. Srivastava, Advocaté 


for Appellants; Dr. Y.” S. ‘Chitale, Sr. 


Advocate (M/s. R. N. Sachthey and Mr. 


” S: K..Dhingra, Advocates with him)-:(for 


No. -1) -M/s. S: K. Mehta, P. N. Puri and’ 


E. M. S, Anam; Advocates (for No. 4) and 


Mr. K. R. Nagaraja, Advocate Us No. 7 


6), for, Resporidents. v0 


DESAI, J.:— Would Article 16 ‘of the | 


_ Constitution come to the rescue and: be 
A successfully invoked by appellants, 
mittedly. juniors in. the gradation list of 
. Subordinate Judges . 
Himachal Pradesh to respondents 3, 4 


_and 5, questioning the legality and. valid- f 


ity of ‘their promotion to the cadre of 
District/Additional District. & Sessions 
Judges ('DSJ/ADSJ: for short), as -also 
questioning the .legality. and validity of 
promotion of respondents 6 and 7 to ‘the 


selection grade. post ..of - Subordinate. ` 
Judge? pr 
2; Uncontroverted facts are ‘that 


- Himachal Pradesh. was a ‘Union - Terri- 


‘tory. till January 25, 1971, when at the -- 


apex of. judicial hierarchy there .was a 
Court of Judicial Commissioner. On ° the 
introduction of the. Punjab Reorganisa- 


tion Act,. 1966, (‘Reorganisation Act’: for - 


. short) éffective from November 1, 1966, 
certain territories were’ transferred and 


added to the Union -Territory oi- Hima-'. 
chal Pradesh simultaneously extending . 
- the jurisdiction of the Court of Judicial - 


Commissioner: of - Himachal Pradesh to 
the transferred territories, Consequently, 


provision was made for allocation of per- 


sons belonging to different services in 
pre-reorganised State. of Punjab 


spondents 4 to 7. being such allocated 


officers) to Union Territory of Himachal. 


Pradesh, On May 2, 1967, the Union 
Territory of- Himachal Pradesh was 
placed under the jurisdiction of Delhi 
High Court which continued till Jan, 25, 
1971, when statehood was -conferred on 
the Union Territory and a full-fledged 


High Court of Himachal. Pradesh was. set, 


up. 

"3. Himachal Pradesh (Courts): ou 
1948, (11948 Order’ for short), ‘was: issued 
i by: the’ Union Government in exércise of 
‘the power conferred by Sections 3” and 


' 4 of the “Extra Provincial Jurisdiction ` 
` ‘Act; 1947, and) this Order remiairiéd “ini ‘ 
f force till it was replaced by the Hima- . 


_ chal, ‘Pradesh Subordinate Judicial Sër- 


-  ¥ice Rules, 1962 (‘1962 Rulés” for short). ` 
” Bara: 16° Gy -of ‘the! 1948..Order provided.” 


‘Hari-Datt-v;" Staterof Harp, teit io n po 


Mr? Pagid Prasad; : Sr. “Advocate: ` 
vand 
Mrs.. Rani gee Advocate with. him), . 


Pradesh Subordinate ‘Judicial 


ad- , 


im the ‘State of 


‘valid. . Simultaneously 


(Re-- 


' DSJ/ADSI 
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for the. appointment. of . District & Sess 
sions ‘Judges. - Thè Chief Commissidner. - 


“had .power -to appoint. as .måny persons ` 
“as ‘he considered :necessary to'be- District: 


Judges.- 1962 . Rules“ appear- not: to.. have; 
made any epatite, in ae behalf...- 


in: “Himachal 
Service”: 
moves vertically from the. prass-root 
entry’ as Subordinate Judge | prémotable 
as Sehior’ Sub-Judge-cum- Assistant™ Ses- ` 
sions Judge ané then the further pro- 
motional ayenue.is DSJ/ADSJ, ` | 


< 5. Both the appellants were ea 
as’ Senior Sub-Judge-cum-Asgsistant Ses- ` 
sions Judge and they questioned thé 
validity and legelity of promotion of re- 


` spondents. 3, 4 end 5 given: on ‘May 18; 


1971, as DSJ/ADSJ on. the ground . that 
the post of DSJ/ADSJ. is a selection post . 


> and the criterion for selection ‘must he 


merit alone, seniority being treated: as 
thoroughly irrelevant and. therefore, att 


- those who were within the.zone of eli- 


gibility should have been’ considered bès 
fore selecting" respondents .3. 4 and 5-and 
this having not .been dons, the. promo- 
tion having beer: given purely on .the 
basis: of seniority, their: promotion is in-: 
they contended 
that woulé - mutatis. 


“same criterion -. 


‘mutandis apply while giving promotion 


to Senior Sub-Judge-cum-Assistant Ses- . 
sions Judge.to selection -grade post and. 
that having not deen. done and the pre 
motion having been given only on the 


- basis of seniority, the same is .invalid. 


In: support of the contention reliance has 
been placed amongst other things on a 
Memorandum dated June 15, 1957, is- 
sued by the Himachal. Pradesh Admin- 
istration, There is a serious controversy’ 
whether this memorandum was effective. 
and in force on the date of impugned 
promotions and whether the same would’ 
apply to the. case of judicial officers. 


' 6 Appellants impleaded the State of 
Himachal Pradesh as respondent 1 and 
the High. Court of Himachal Pradesh as 
respondent 2. Though the High Court. 
would be the most competent to throw 
light on the vexed question as to by 
what criterion: it selected respondents 3, 
4 and 5 for promotion to the post . of 
‘and’ recommended their 
names for appointment to ‘the Governor,’ 
surprisingly the High Court through its 
Registrar did not appear and participate 
in' the ‘proceedings. Nor did- the Bench.- 
hedring: thé matter call for the: relevant | 


~ files: from. the--office® of the: High‘. Court- ` 


< 1880- = - 2 ge -Hari Datt ~vi- 


though'a prayer to that. effect was: mane 
- in the writ. petition.. = 
+7, -Respondent -1 > State of “Wimactiad 


Pradesh filed the. return to-the- writ’ as ~ 
per. the affidavit of Shri A: K; Goswami; ` 


Joint Secretary’ to the Government, :De- - 
partment. of Personnel, Simla, State Law 
‘Department also. appears ‘to’ have. scru-; 


pulously kept out from the arena .of “con--.- 


troversy, In the return it was admitted. 
that appointments to the post of Sub- 

ordinate. -Judges , were made in accord 

ance with the provisions cf- pára 18 cf 

the 1948 Order till the 19€2 Rules were 

enacted and brought. inco’ force on 

April 10, 1962. It was averred that th= 

appointment to the post of District 

Judge used to be made usder the prc 

visions of para 16 (2) of the 1948-Order 

which conferred power. on the 
-Chief - Commissioner after consulte- 
.tion with the ~ Judicial Commissioner 
to appoint as many _ persons... <s 
‘he thought: necessary to be -Distriet 
Judges. It. was further contended that 

since Himachal . Pradesh attained fuil 

statehood on January 25, 1971, appoin-- 
ment to the post of DSJ was governed 
by Article 233 of the- Constitution and, 

therefore, the appdintments were to be 
made by the Governor in- consultation 

with the High Court-and accordingly re- 

spondents 3, 4 and 5 were promoted ard 
appointed as DSJ/ADSJ cn. the recom- 

mendation. of the..High :Court. : The: aver- 
ment to that effect in para .12. of the-. 
writ petition was.admitted in the retur2. 

Identical position was adopted . support- 
ing the promotion to selection.. grade 
given to respondents 6 and 7. 

8 The return leaves no room for 
doubt that the promotions to the pest 
of DSJ/ADSJ ‘were given by the Gov- 
enor on the recommendetion made by 
the: High Court to the Governor and the 
Governor acted upon the recommenda- 
tion.. It was, therefore, absolutely in- 
_cumbent upon the High Zourt.to have 
' pointed out what criterion it adopted in 
selecting respondents 3, 4 and 5 for pro- 
motion before it went in search of what 
principle ought: to be adopted in select- 
ing persons from Subordinate Judicial 
Service . for. promotion ‘te the post of 
DSJ/ADSJ. There is not even a whimper. 
as to what criterion was adopted by tne 
High Court in formulating its recom- 
mendations. both. for. promotion as. DEJ/ 
.. ADSJ and to selection- grade -in the sczle 
„of . Subordinate . Judge-cum-Assistant 
Sessions . Judge, the latter having. been 
given. by. -the -High Court- itself, evidens-.- 


-the posting -and ‘promotion of, 


> State of- H: sP; 





9 Relevant. provisioli ri the! ‘ Gonsti: 
tution bearing on the question of ap- 


pointment’ of--District ‘Judges and: còritrot ` `` 


of the High | Court over the - subordinate 


” courts -may be noticed. Article 233 reads ` 
` as- under : 7 
' “233; “Appointment of district judges — i 


(1) Appointments of persons to be, and 
district 
judges in.:any State shall be. made by 


the Governor .ef the State in consulta- ` 
-tjon with > the- High Court exercising 


jurisdiction in relation to. ‘such. State. 
(2) A person not already in the service 
of the Union or- of the: State shall only 
be eligible: ‘to -be: appointed a: District 
Judge if he has been for not Jess than 
seven years an advocate’ or a -pleader 
and is recommended by. the. High Court 


f for appointment”, 


“ Articlė 235 reads as jider: 


' "235. Control over subordinate courts 
— The control over district courts and 


‘courts subordinate thereto including the 


posting and: promotion of, and the grant 
of leave to, - persons belonging. to the 
judicial service of a State and holding 
any post inferior to`the post of district 
judge shall be vested in the High Court, 
but nothing in,this article.shall: be con- 
strued as taking away from any such 
person any right ‘of. appeal which he 
may have under the law regulating the 
conditions of‘ his. service or as authoris- 
ing the High Court to deal. with him 
otherwise than in accordance with con- 
ditions of his service . prescribed under 
such law”, 


‘10. Article 236 PR E that in 
Chapter:-VI of Part. VI of the Constitu- 


tion the expression’ ‘District Judge’ in-' 


cludes a judge of a city civil court, Ad- 
ditional District Judge, Joint 
Judge, Assistant District Judge, Chief 
Judge of a small cause court, Chief Fre- 
sidency Magistrate, > Additional Chief 
Presidency Magistrate, Sessions Judge, 
Additional Sessions Judgé and Assistant 
Sessions’ Judge. The expression ‘Judicial 
Service’ in the Chapter ¡means a service. 
consisting exclusively of. persons intend-’ 
ed to fill the post of District Judge and: 
other civil judicial posts inferior, to the: 
post of District Judge. Article 309 ‘con-, 
fers power on the legislature by appro-' 
priate. legislation to regulate the recruit- 
ment .and conditions: of service of. per- 
sons . appointed - to... public. services ~ and’ 


posts. in,. connertion - with the- -affairs - ofi 


e SC. 1429 ~ 


“ed. by wa HoH Tonnon ‘dated ‘March’ 19; ee 
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the Union or of a State and till. such 
legislation is enacted the power is con- 
ferred by the proviso to Article 309 on 
the President. and the Governor, as the 
case may be, to make rules in that be- 
half, 


11. At the outset it must be noticed 
that no Rules appear to have been en- 
acted under Article 309 proviso regulat- 
ing recruitment and conditions of ser- 
vice of DSJ/ADSJ. Undoubtedly such 
rules will have to be. in-conformity with 
other provisions of the Constitution 
such as Article 16, and the provisions in- 
cluded in Chapter VI of Part VI of the 
Constitution, Till such rules are framed 
appointment to the post of DSJ /ADSJ 
will have to be made in accordance with 
the provisions of Articles 233 and 235 
of the Constitution. 


12, Article 233 confers: power on the 
Governor of the State to appoint per- 
sons either by direct recruitment or by 
promotion from amongst those in the 
judicial service as District Judges but 
this power is hedged in with the condi- 
tion that it can be exercised by the 
Governor in consultation with the High 
Court. In order to make this consulta- 
tion meaningful and purposive the Gov- 
ernor has to consult High Court in re- 
spect of appointment of each person as 
District Judge which includes an Addi- 
tional District Judge and the opinion ex- 
pressed by the High Court must be 
given full weight. Article 235 invests 
control over subordinate courts includ- 
ing the officers manning subordinate 
courts as well as the ministerial staff at- 
tached to such courts in the High Court. 
Therefore, when promotion is to be 
given to the post of District Judge from 
amongst those belonging to subordinate 
judicial service, the High Court un- 
questionably will be competent te de- 
cide whether a person is fit for promo- 
tion and consistent with its decision to 
recommend or not to recommend such 
person. The Governor’ who would be 
acting on the advice of the Minister 
would hardly be in a position to have 
intimate knowledge about the quality 
jand qualification of such person for pro- 
{miotión. Similarly when a person is to 
be directly recruited as -District Judge 
from the Bar the reasons for attaching 
full weight to the opinion of the High 
Court for its recommendation in case of 
subordinate judicial service would 
mittatis mutandis apply because the pér- 
formance of a member of the Bar is bet- 
ter known to the High Court than the 


Hari Datt v. State of H, P, 


A.I. R. 


Minister or the Governor. In Chandra 
Mohan v. State of Uttar Pradesh (1967) 
1 SCR 77 at p. 83: (AIR 1966 SC 1987), 
a Constitution Bench of this Court ob- 
served as under: 


“The constitutional mandate is clear. 
The exercise of the power of appoint- 
ment by the Governor is conditioned by 
his consultation with the High Court, 
that is to say, he can only appoint a 
person to the post of District Judge in 
consultation with the High Court. The 
object of consultation is apparent, The 
High Court is expected to know better 
than the Governor in regard to the suit- 
ability or otherwise of. a person, belong- 
ing either to the ‘judicial service’ or to 
the Bar, to be appointed as a District’ 
Judge. Therefore, a duty is enjoined on 
the Governor to make the appointment 
in consultation with a body which is the 
appropriate authority to give advice to 
him”. 

This view was reaffirmed in Chandra- 
mouleshwar Prasad v. Patna High Court 
(1970) 2 SCR 666: (AIR 1970 SC. 370), 
observing : i 


“The High Court is the body which is 
intimately familiar with the efficiency 
and quality of officers who are fit to be 
promoted as District Judges, The High 
Court alone knows their merits. as also 
demerits”, 


13. In A. P E Rao v. State of 
Andhra Pradesh (1976) 1 SCR 620: 
(AIR 1975 SC 1922), this Court observed 
that there. are two sources of recruit- 
ment to the post of District Judge, viz., 
judicial service in subordinate rank and 
members: of the Bar. In either case the 
consultation would assume the form of 
recommendation made by. the High 
Court. 


14. It is thus incontrovertible that 
appointment to the post of DSJ/ADSJ in 
Himachal Pradesh will have to be made 
in accordance’ with the provisions con- 
tained in Article 233. If any rules are 
enacted under Article 309 for regulating 
recruitment and conditions of service of 
DSJ/ADSJ, the rules will have to be in 
conformity with Article 233 and if they 
violate. the constitutional mandate of 
Article 233 the rules will be held ultra 
vires as succinctly laid down in Chandra 
Mohan’s case (AIR 1966 SC 1987). To be 
precise’ so as to leave no ambiguity, in 
that case Rule 13 of the U. P. Higher 
Judicial Service Rules provided for pro- 
cedure for selection by promotion to the 
post of District Judge from the subordi- 
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nate judicial. service -and amongst others, 
the.. procedure provided for selection #0 
be made by a Committee consisting; ef 
two judges of the High Court. and the 
Judicial Secretary to Government, Ths 
rule was held to be ultra vires as be- 
ing violative of Article 233 inasmuch zs 
the High Court could be said to have at- 
dicated its. constitutional function waf 
making recommendation to an -outsice 
authority not known to Constitution. 


15. Turning to ‘the facts of thé cass, 
save and except the 1948 Order no rul-+s 
appear to have been enacted regulatirg 
recruitment and cénditions of service’.2f 
DSJ/ADSJ in Himachal P2adesh, Ther2- 
fore, appointment to the post of DSJ/ 
ADSJ in Himachal Pradesh will have -o 
be made in conformity with Article 23, 
Even if para 16 (2) of the 1948 Ordar 
held the field it merely provided r 
appointment by the Chief Commissioner 
(now replaced by the Governor) in con=« 
sultation with the Judicial Commissiorer 
(now replaced by the High Court). Trat 
provision would be in conformity with 
Article’ 233. The High Court in this cese 
recommended the names of respondexts 
3,°4 and 5 for promotion -to the post of 
DSJ/ADSJ as” averred by appellants 
‘themselves and the Governor accepted 
the recommendation and the appoiat- 
ments were made consistent with the 
recommendation. It cannot be gainsaid 
that this-is in conformity with Art. 233 
and. the constitutional mandate is can 
plied with and no statutory rule: in-~he 
absence of any could be said to heve 
been violated .by promotion being given 
in this.manner. In our opinion the mat- 
ter should have ended there, , 

16.. The High Court, however, com- 
pletely obliterating from its mind: <he 
criterion it must have followed in mak- 
ing’ the recomméndation which prima 
facie appears to be ons of seniorky- 
cum-merit,~ undertook an exercise of a 
search of what ought to be the criterion 
for’ promotion from the  subordirate 
judicial service to the responsible post 
of District Judge, The:High Court frem 
ed the question thus: 
` “The first question is whether in aw 
appointment to ‘the post of District 
Judge/Additional District Judge must 
be made by selection of most meritorotis 
officer upon an‘-appraisal of the compar- 
ative merit of ‘eligibte subordimate 
judges or is it sufficient that it is nade 
on the basis of seniority-cum-fitness?” 
We find it a bit difficut to follow. and 
appreciate how the Hizh: Court- csuld 
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proceed on such a fruitless and bizarre 
enquiry unconnected with and wholly 
unnecessary inthe facts of the case be- 
fore it.- The same High Court on its 
administrative side must have known its 
own mind when while. making recom- 
mendation for promotion, the. principle 
or criterion it adopted. The-High Court 
must .be presumably aware even while 
making recommendation -for promotion 
to the post of DSJ/ADSJ. that it was a 
responsible. post and : merit alone must 


guide it- in; .making .. recommenda- 
tion, Presumably the — full court 
made the recommendation. The High 









Court took “notice of the fact that there 
were no rules at ‘the felevant time in 
Himachal Pradesh formulating the prin- 
ciple or criterion on which such promo- 
tion as. Distt, Judge was to be recom- 
mended. If thus there was no rule and 
the High Court proceeded to adopt merit- 
cum-seniority, ‘or seniority-cum-fitness 
as a criterion for recommending promo- 
tions from . subordinate Judges to the 
post of. district Judge neither of whic 
appears to violate either Article 233 or 
Article 16° or any other — constitutional 
mandate or any statutory rule, it would 
be futile."to proceéd to” examine what 
ought or possible’ critérion should really 
govern the decision for recommending 
persons from subordinate judicial service 
for promotion to the post of DSJ/ADSJ, 
If the High’ Court ‘felt that the post of 
District Judge is a very responsible 
post and merit aloné should govern pro- 
motion from’ subordinate judicial ser- 
vice to the post of District Judge it was 
incumbent upon the High Court to pro- 
pose necessary rules and get them en- 
acted under Art, 309. That appears not 
to have been done, Alternatively, High 
Court should while making recommenda- 
tion for promotion put the principle of 
merit-cum-seniority in the forefront 
and act accordingly. The High Court 
and the Governor appear to be agreed 
that the recommendation for promotion 
made was proper and the same was ac- 
cepted without a demur. In our opinion 
it is then futile to examine what ought 
to be the criterion for such promotion, 
unless there is no discernible principle 
on which recommendation can be justi- 
fied or the recommendation is attacked 
as arbitrary, mala fide or vitiated by 
bias, There is no such. allegation. 


17. The High Court after referring -to 
some books on public administration 
and public services and keeping in view 
the status* and responsibility . attaching 


‘as under: . ee a 
-UI would therefore hold that- ‘having 


regard to the duties- and responsibilities 


attaching to the post of: District Judge 
` and the. position occupied by the Distri- 
rict Judge in the judicial hierarchy, ap- 
pointment to that post must bè made 
by selection. of: the most 
officer upon an appraisal of the compar- 
ative merit of eligible- Subordinate 
.Judges. In my opinion, the principle of 
seniority-cum-fitness would not -be a 
valid principle”. - 

18. It is difficult to appreciate how 
such a principle can be enunciated in 
abstract. If for regulating recruitment 
and conditions of service of district 
` Judges it was” considered essential by 
the High Court that promotion ‘to the 
post of District ` Judge from the sub- 
ordinate judicial service ‘shall’ be on 
merit alone and -seniority having no 
place in the, consideration unless two 
are considered equally ` meritorious, it 
was incumbent upon the High Court to 
have proposed such a rule to be enact- 
ed under Article 309. Neither the High 
Court nor the Government have propos- 
ed such rules, And surprisingly, ` after 
reaching this conclusiori the High Court 
rejected the writ petition, frankly, on an 
untenable „ground that the. petitioners 
have failed to show that if’ they had 
been considered at the’time when the 
impugned’ promotions were made they 
would have stood a fair chance of being 
preferred over respondents 3, 4 and 5. 
This is an unsustainable conclusion. If 
the ‘High’ Court is otherwise right that 
when promotion is to be given on the 
criterion of merit alone, all those in 
the zone of selection or field-of eligibi- 
lity: must be simultaneously considered 
and the best among them should 
be selected and recommended _ for 
promotion. The silence. of the High 
Court on the most important ques- 
‘tion’ as cto what criterion it adopted 
while’ formulating its recommendation 
‘coupled with the fact that those at the 
top of gradation list according to their 
seniority were recommended is. eloquent 
enough to conclude that principle of se- 
_Riority-cum-merit was adopted by the 
High Court. What the High Court ap- 
pears to have done is as and when the 

vacancy occurred the seniormost in the 

cadre of subordinate Judges was. consid- 
ered and if found fit was recommended 

The present grivance 
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to the post of District. Judge;: concluded - 


meritorious. 


is - by. persons’ 
_ ‘junior to respondents 3, 4 and: 5.whose ` 
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promotion ‘is: questioned: ‘and the“ griev- 
ance is that-they were not -corisidered ` 
along with others: eligible: “It-is impos- 
sible.to expect a person to aver that if 
along with others eligible he was:consid- 
ered he would have been selected, Right 


-to -be considered for selection is distinct 


from an assertion that if -considered the 
person -so considered -would of necessity - 


be selected and then. alone his grivance 


that he was not considered -even though 
eligible could be examined by the ‘Court, 
It is, however, not necessary to dilate 
on this point because in our opinion as 
the situation stood-at the time-of the 
impugned recommendations for’: promo- 
tion and the ccnsequent appointments 
made by Governor there was no such 


‘rule providing merit alone as the crite- 
. rion for promotion and.the High Court, 


though it does not reveal its mind, ap- 


-pears to have proceeded on the criterion 


of seniority-cum-merit. which is a valid 
criterion under Article 16 and not vio- 
lative of Article 233 and the ‘appellants, 
therefore, who were junior to respon- 
Gents 3, 4 and 5, cannot be heard to 
make a grievance about: the promotion 
of respondents 3, 4 and 5 who-as and!- 
when their turn came were considered 
and on being ‘found fit were ~ recom- 


‘mended for promotion and the. Gover-! 


nor appointed them, ; fey 


: 19. It was, however, said ‘that Office . 
Memorandum Nc.: F, 1/4/55-RPS , dated 
May 16, 1957, issued by the Government 
of India, Ministry of Home Affairs, was 
applicable to the services including -sub- 
ordinate judicial service under the Union 
Territory of Himachal Pradesh before 
it attained. statehood and that even if an 
office memorandum of the Government 
of India may not. be. directly applicable, 
it appears to have been adopted by the 
Union Territory of Himachal . Pradesh 
because the same was issued by the As- 
sistant Secretary -to the Himachal . Pra- 
dash. Administration as per -his. Memo- 


‘randum No.. Appit. 1/350/57, dated- June 


15, 1957, -with.a request that-the con- 
tents of the. Memorandum . may also 
be -brought to the notice of each mém-— 
ber . of, the Departmental Promotion 
Committee for- Class I, II and III posts 
constituted for each Department under 
the, Union Territory .of Himachal Pra- 
desh. This Memorandum, appellants 
say, prescribes - guidelines and lays 
down criterion in giving promotions to 
posts which are styled as ‘selection posts’ 
as also, to selection grades. Broadly stat- 
ed, the guidelines are: that appointments 
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-should ‘be’ made’ on: the * basis of: merit. 
with .regard: to -seniority ‘only to: the éx- 
tent indicated in the ‘memorandum, «It 
further. provided. that Departmental 
Promotion ... Committee. or other - select- 
ing authority should first decide the 
field of choice, i. e the number of eli- 
„gible officers : awaiting: ` promotion who 
. should: be . considered fcr’ inclusion. ‘in 
the selection list provided, however, that 
an officer of outstanding ` merit may be 
included ‘in the list of eligible candi- 
dates-.even if he is outside the normal 
: field of choice. Field of choice was to be 
confined -to five-or six times the num- 
ber of vacancies expected within a year. 
It was indicated that thcse found unfit 
should .be ` excluded. - Even in respect 
of those-who are -included in the. field of 
choice each officer: should be classified 
‘as outstanding, very good, good, on the. 
basis of merit: as.determined by the re- 
spective . records- of service and there- 
after a select list should be drawn up 
-by placing the names in the order of 
merit-as indicated earlier without dis- 
turbing the seniority inter se within each 
eadre. Promotion should thereafter be 
‘confined, it was suggestec, to the select 
‘list and by following the order in 
which the names are finally arranged. It 
was considered desirable to periodically, 
revise the- select list, 


: 20. Appellants contend- that the, 
memorandum laying - these . guidelines 
was issued, no doubt: ‘by the Govern- 
miert ‘of India when ‘Himachal Pradesh 
was a-Union Territory and, therefore, 
Government of India was competent to 
issue such directions in respect of ser- 
vices under the Union Territory of. Him- 
achal _Pradesh: but even ff there is any 
doubt, once the same was ‘adopted + by 
Himachal Pradesh Administration, in the 
abSence of any statutory rule it is bind- 
ing and any promotion made in breach 
or violation of the prescribed guidelines 
would-be ‘invalid. There is nothing to 
show that that office memorandum. was 


endorsed to the High Court and that the . 


Administration suggested that the High 
Court should adopt it while making re- 
commendations for promotion to the post 
of DSJ/ADSJ:- In the absence of a 


return: by- the’ High Cotrt to the writ - 


petition. it is’ difficult ta say ‘whether 
the- Administration desired that the 
guidelines prescribed in the memorandum 
should also be 
` the High Court. Inthe return filed- on 
‘behalf of -the: Himachal Pradésh:Govern<: 
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to selection .pésts' and ‘selection’ grade - 


accepted or adopted by ` 
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mient -it häs been. “stated ‘that’ the me- 


morandum ‘was .received from the ‘Gov- 
ernment’ òf. India“and” that -thè ` mêmo- 


-randum did contain somé guiding ` princi- 
‘ples for appointment: to selection. ‘posts 
- and: selected grade ‘but they were’ merè- 


ly directory in nature~ and:: were. only 
issued for the sake of guidance imply- 


‘ing ‘that if the facts’ and: circumstances - 


of any particular casé so warranted, the 
concerned authority could make devia- 
tion therefrom. It was further ‘stated 
that after Himachal Pradésh attained 
statehood on January . 25, 1971, the 
memorandum . ceased: to have any force 
and in the absence of any .other.statutory 
rule promotions and appointments to the 
posts cf DSJ/ADSJ can only be made in 
conformity with Article "233 of the Con- 
stitution and any other direction ‘tq the 
contrary would be void and:.of no effect. 


-21.. The High Court disposed of- the 
memorandum ‘by:a cryptic observation 
that there has been a‘ serious debate’ be- 
fore the Court on the question whether 
the direction contained in thé aforesaid 
memorandum had to be complied with 
by the ‘High Court and ‘the State Gov- 
ernment’ when the impugned . appoint- 
ments were made. ‘After noting this 
debate the High Court did.not proceed to 
dispose of. the contention and ‘did not re-. 
cord -a finding whether.the memorandum 
was or was not. required to be complied 
with by. the High Court while making 
recommendations for- promotion to the 
posts of DSJ/ADSJ. .In’ the absence’ of 
any material as’ to -whether the memo- 
randum was endorsed to the High Court 
or whether .the High. Court adopted or 
acted .upon the same or not it is diffi- 
cult to accept that it was :binding on the 
High Court and - any“ recommendation 
for promotion made in ‘breach .or con- 
travention . thereof would render the 
promotion invalid. Even. apart from 
this, the. impugned promotions were 
made on:May 18, 1971, after Himachal 
Pradesh became a full-fledged State with ` 
a High Court at the apex of judiciary 
and the memorandum would cease. to 
have any force or binding effect. 


22. The - same memorandum was` reli- 


ed on in ‘support of the contention that 


in giving promotion’ to selection grade 
to respondents’ 6 and 7 the guidelines ih 
the memorandum of 1957, were not only 
not- followed ‘but the ‘promotions were 


-made completely overlooking the guide- 


lines cr in ‘contravention of the guide- 
lines. - Reasons for rejecting the efficacy 
of memorandum in relation to promo“ 
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tion to the post of DSJ/ADSJ. will mut~ 
atis mutandis: apply and the contention 
will have ‘to be negatived. This conten- 
tion must also be negatived for the ad- 
ditional reasons that promotion from the 
post of subordinate Judge to the selec- 
tion grade post of subordinate Judge is 
a promotion from one post in subordi- 
nate judicial service to another post in 
the same service. This promotion would 
definitely be under the control of the 
High Court as. provided in Article 235 
of the Constitution. No. statutory rule 
was pointed out as to how such promo- 
tion was to. be given. In the absence of 
a statutory rule the High Court would 
be the sole authority.to decide the ques- 
tion of promotion in exercise of its con- 
trol under Article 235. By Article 235 
the High Court has been vested with 
complete control over the subordinate 
courts and this exercise of control com- 
prehends the power to decide eligibility 
for’ promotion from one post in the sub- 
ordinate judicial service to higher post 
in the same service except where. one 
reaches the stage of. giving promo- 
tion as DSJ/ADSJ when Article 233 
would :.be - -attracted and the power 
to give . promotion. would be in 
Governor hedged in. with .the condition 
that the Governor can act after consulta- 
tion. with the. High -Court which has 
been understood to mean on the recom- 
mendation of the High Court, But when 
it comes to promotion in the judicial 
service under the Distt, Judge the High 
Court would be the sole authority to 
decide the question -of--promotion. (see 
The High Court, Calcutta v. Amal Ku~ 
mar Roy, (1963) 1 SCR 437 at p. 4543 
(AIR 1962 SC 1704) ),; This becomes mani- 
festly clear from State of Assam v, 
Kuseswar „Saikia, (1970) 2 SCR 928s 
(AIR: 1970:SC 1616). In that case -one 
Upendra Nath Rajkhowa was promoted 
by the Governor as Addl, District Judge 
purporting to act under Article 233 and 
a writ of quo warranto was sought. chal< 
lenging the appointment on the ground 
that the promotion as Addl. District 
Judge could only be made by the High 
Court. acting under Article 235. It was 
also contended that his further appoint- 
ment as District Judge by the Governor 
would be void. It was so held by the 
High Court. On appeal when the matter 
came to this Court, analysing Article 233 
this Court held as under: 


‘It means that appointment as well 
as promotion | ‘of persons to’ be District 
Judges is a matter for the Governor in 
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consultation: with the High Court and the 
expression ‘District Judge’ includes an 
Additional District Judge and an Addi- 
tional Sessions Judge. -It must be re- 
membered that District: Judges may be 
directly -appointed or may. be promoted 
from the subordinate ranks of the judi- 
ciary. The article is intended to take 
care of both, It concerns initial appoint- 
ment and initial promotion of persons to 
be either District Judges or any of the 
categories included ‘in it, Further, pro- 
motion of District Judges is a matter of 
control of the High Court. What is said 
of District Judges here applies equally 
to Additional District Judges and Addi- 
tional Sessions Judges”, 


23. This Court accordingly held that 
the promotion of Rajkhowa as Addl, 
District Judge by the Governor was 
made under Article 233 and that it was 
a valid appointment, Accordingly the 
appeal was allowed. [It thus becomes 
crystal clear thet while promotion to 
the post of District Judge, which includ- 
es various posts zs set out in Article 236, 
is with the Governor, the High Court 
alone would be competent to decide the 
promotion from one post in subordinate 
judicial service to any higher post in 
subordinate ` judicial -service under the 
District- Judge. Appellants contend that 
promotion of respondents 6 and 7 from 
the rank of subordinate Judge to the se- 
lection grade post of subordinate Judge 
is invalid as beirg in contravention first 
of the memorandum and secondly. such 
promotion must only be on the basis of 
merit and not seniority, This conten- 
tion must fail because.no statutory rule 
is pointed out as to how the promotion 
was to be given end.the High Court hav- 
ing. given the promotion it was: most 
competent to do so, The challenge must 
accordingly | fail, 


24. Appellants also ditada: that 
even if the criterion for recommenda- 
tion for promotion to the post of DSJ/ 
ADSJ. is seniority-cum-merit, respon- 
dents:3, 4 and E did not deserve to be 
promoted: ‘because their unfitness stares 
in- the facé inasmuch as they were not 
considered suitable for confirmation as 
subordinate - Judge as and when their 
turn came for confirmation and. that 
would show that they were not men 
af-merits. It was pointed out that re- 
spondents 4 and 5 were not ` confirmed 
due to their unsatisfactory performance 
in discharge of duties .while their col- 
leagues in the same batch were confirm- 
ed earlier, It was further pointed: out 
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that respondent 4 was not. even allowed 
to cross the efficiency bar for a period 
of about 10 years and that he was al- 
lowed to cross it for tke first time in 


1970. These averments have hardly any - 


relevance, The power to confirm. any- 
one. in. the subordinate judicial service 
vests in the High.Court in exercise’ of 
the control . vested in the High Court 
under Article 235: In fact the power to 
promote. to various posts in the subordi- 
nate judicial. service. under the. District 
Judge comprehends, also the power to 
confirm and that vests in zhe High Court. 
It is not necessary to dilate on this’ point 
because it is concluded by.:a -decision 
of this Court in State of Assam v. S. N. 
Sen, (1972) 2 SCR 251: (AIR 1972 SC 
1028),-wherein this, Court held that under 
Article 235 of the Constitution the power 
of promotion .of persons holding: posts 
inferior to that of the District Judge 
being in the High Court- -the power to 
confirm such promotees.:s also in the 
High Court. and any rule in conflict. with 
` Article 235 must be held to be invalid. 
This view was affirmed, in State of 
Bihar v. Madan Mohan Prasad, ` (1976) 3 
SCR 110: (AIR 1976 SC 404), This 
court held that ‘since Article 235 of. the 
Constitution vests the power of confirma- 


tion in the High Court, the power of ` 


determining the seniority in. the service 
is also with the High Ccurt. Of course, 
in doing so the High Court. is-bound to 
act. in conformity with any. rules made 
by the Governor under the provisions 
of Article .309 of the Constitution, if 
there be a rule. 


25. The administrative side . of the 
High Court having chosen not to parti- 
cipate in the proceedings this, Court 
must dispose of the appeal on the scanty 
material. available on record, On the 
avaliable material the appellants - failed 
to establish violation of any existing 
rule, statutory or otherwise, governing 
promotion of persons to the post of DSJ/ 
ADSJ as there.is no. such rule. The 
impugned appointments eppear to have 
been made by promoczion of, -those 
belonging to subordinate judicial ser- 
vice by the Governor on the recommen- 
dation of the High ‘Court as envisaged by 
Article 233. and in the absence of any 
other valid | rule, promotions made on 
the generally . well accepted principle 
of. seniority-cum-merit appear to be 
valid. There is, therefore; no substance 
in the contention that the promotion of 


respondents. 3, 4 and 5 to the post of 
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produce ` 
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DSJ/ADSJ and the promotion of respon~ 
dents 6 and.7 to the selection grade post 
were in any manner invalid: 


26. Before we conclude it must be 
pointed out that where the Government 
acts on the recommendation of the High 
Court, and-the action.,of the Govern- 
ment is challenged . by way of a writ 
petition, in order to facilitate apprecia- 
tion of issues raised, the’ administrative 
side -of -the High Court, if joined as a 
party, must appear and place before the 
Court the entire record for a fair and 
judicial adjudication of the issues on 
the Judicial side of the High Court. In 
this case the appellants in their writ 
petition requested the High Court: to 
the proceedings which cul- 
minated in the recommendation of ` the 
High Court to the Governor for appoint- 
ment of respondents 3, 4 and 5 as DSJ/ 
ADSJ. No action appears to have been 
taken .on this request’ ‘because no such 
record: appears to have been produced 
before the ‘High Court:’: Such silence 
militates ‘against fair adjudication of the 
issues, Just’ and fair adjudication must 
not only ‘inform the ‘administrative side 
of the High Court but in order to put 
its record beyond the ‘slightest pale of 
controversy it must avoid any secrecy 
in this behalf consistent with public 
Storesta: i os 


“21. if the: High ‘Court felt that the 
criterion for promotion to the post of 
District Judge being a post of status and 
responsibility in the Judicial hierarchy 
must only be merit, seniority having no 
or very little place; it was incumbent 
upon thé High Court to propose such a 
rule to be made’ under Art. 309 or adopt 
to, itself such a rule and conform to it. 
But if the High Court on the one hand 
recommended respondents 3, 4 and 5 
according to their seniority as iit appears 
to be the case, when the vacancies oc- 
curred ‘and accepted their appointment 
and on the other hand when such ap- 
pointments were challenged it went in! 
search of a principle on the basis of 
which ` promotion to the post of DSJ/ 
ADSJ should be given, it is rather dif- 
ficult to’ reconcile these diametrically 
opposite actions. The High Court also 
was in ‘error in proceeding to reject the 
appellants’ petition without recording a 
finding ` regarding the basis on which 
recommendations -were made by it. We 
have, however, on the basis of the ma- 
terial before us tried to resolve the sad 
question. 
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-i 28: - Having. examined: the: matter -in . 


-all its -ramifications: we: see-no substance 


i in this appeal: and the-same is dismissed: 


rwith: no -order as to costs, 
OM EE AEN ooh -Appeal dismissed 
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“D.A. DESAI AND A, P. SEN, J 
- Civil Appeal , No. 258.of 1970, D/-19- Hi- 
1979. 

Gojabai, Appellant V. Gangabai Ram- 
chandra Pawar ang another, eS 
dents. - 

‘Limitation Act (1908), First Schedule, 
Article 10 — Suit for enforcement of 


right of pre-emption — Decreed by trial - 


-Court — In appeal vendee allowed to 
amend W. S. raising plea. of bar of 
‘limitation — Plaintiff -also seeking 
amendment of plaint raising a case of 
‘specific performance of. agreement of 
sale in her favour — Amendment sought 


by plaintiff held was with a view to get © 
over bar of limitation which lay in her- 


way of getting pre-emption — Dismis- 
sal of. suit. held was Proper, (Cc. EP. ©. 
(1908): 0.7. R. 6 > ; ' 


A suit for enforcement of the right of | 


‘pre-emption under. Article 10 of- the 
` First ‘Schedule to the ‘Limitation. Act, 
1908, would be barred after a period of 
onè year, period commencing to run from 
the date when‘ thé’ possession is deli- 
vered- to ‘the’ vendee contrary: to” the 
right of ‘pre- -emption. (Para 4) 


In the instant case a compromise de- 
cree in a suit. for partition conferred a 
right of pre-emption on all the parties 
thereto inasmuch as after allotting the 
different properties to them a provision 
‘was made in the decree to the effect that 
if the plaintiffs or. defendants , wanted to 
sell the properties allotted to them, they 
should sell the’ same among themselves 
mutually. AS a result of the compromise 
decree each of ‘the parties thereto had 


been, allotted certain properties and each i 


one of them had obtained possession of 
properties so allotted to him or her 
without. any execution proceedings.. The 
defendant .No. 1 in the partition suit sold 


the land that was allottéd to him to her’ 


daughter's son-in-law. contrary to, _ the 
right of _ pre-emption. of plaintiff. ‘and 
the possession | was also delivered to’ the 
vendee on. the date. of. execution | of sale 
deed,” 
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. Held thatthe: suit: as . initially: filed- : 
-for enforcement-: 


mise 


‘the share of respondent No, 1: 


.of :the:.right* of =.pre- 
emption was clearly. ‘barred ‘by limita- 
tion inasmuch as the suit had: been: filed 


-long -after:the expiry -of one year from. 


the date: of delivery of- possession .of the. 


‘land by. defendant No,’ 1'to Vendee a. 
. suant: to. the impugned: sale: ~: - 

-> . Held further’ that- 
' of limitation had not been raised- in the: 


although the Aiea: 


written statement initially the same was 
rightly allowed tobe raised by way ‘of 
amendment in ‘the appeal. The case of 
agreement of, sale. and a- prayer to seek 
specific performance thereof ‘put forth 
by plaintiff in. appeal was not merely a 
new and inconsistent case that what 
had been pleaded ‘initially, but was ‘put 


‘forward with a view ‘to‘get' over the‘bar 


of limitation - which clearly lay in her 
way of getting pre-emption. The High 
Court was therefore right in setting 
aside the order allowing the amendment 
sought ‘by. the plaintiff and dismissing. the 
suit on the ground of limitation. ‘ 
"(Paras . 2, “4) 
i ` TULZAPURKÀR, J.:— A compromise 
decree’ in a suit for partition (to which 
the , appellant and respondent: No. 1 
were parties) conferred a right of pre- 
emption ‘on .all ‘the parties thereto inas- 
much as after allotting the ‘different pro- 
perties to them a provision was made in 
the decree to the effect that if the plain- 
tiffs or defendants wanted to sell- the. 
properties allotted to them they should 
sell the same among themselves mutual- 
ly, It appears that under this compró- 
decree 5 acres of land bearing 
survey No. 236/1/2 part was allotted to 
Instead 
of offering the said land to the appel- 
lant the first respondent sold the samé 
to the second respondént (her daughter's 
son-in-law) by registered sale ~ deed 
dated 25-9-1962, for a price of Rs. 4,000 
and upon the ex2cution of the deed the 
possession was also delivered -to -the 
second respondent. On 10th March, 1964, 
the appellant (who was ‘plaintiff No. 1. - 
in the partition suit) filed -a suit being 
Regular Civil Suit No. ‘30/64 in the 
court of the Civil Judge, Phaltan, seek- , 
ing to assert her right of pre-emption ‘in 
respect of the said land -basing -her 
claim’ entirely upon the ‘compromise de- 
cree, She prayec for revocation ‘of :the 
sale deed in’ favour of respondent No. 2- 
execution of a fresh sale deed in her 
own: favour. From both the -respondents 
she also prayed :for damages of Rs: -1000/- .. 
and -further ‘claimed:«mesne- Profits; mp to 
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‘the’ date. of, delivery- of -possession;. -The 
trial. court -by -its 
August,- 1965, upheld :: the claim: of.-:the. 
_ appellant and- decreed. the: suit. in her 
favour save. and except that it negatived 
the claim- for’ damages and mesne pro- 
fits: . Against that decree: 
No. 2-(the purchaser: und2r the sale d2=ed 
dated 25-9-1962) ‘preferred an appeal to 
the District. Court at .Sazara. being: Givil 
Appeal. No.. 321 of -1965, 
pendency of the 
spondent, applied. for ar: amendment of 


the written ..statement. ‘seeking~to. rais2: à- 


plea of the bar: of limitation: which: -was 
‘granted, The ‘appellant -also ‘applied’ for 
san: amendment of the plaint seeking -to 
introduce in the plaint a:new case that 
there was an ' 
favour in respect of the land in question 
.and she, desired to specifically: enfcrce 
the same. That. amendment application 
‘was. opposed but.. notwithstanding the 


opposition that amendment was allowed ` 


by the Assistant -Judge on 28th Abril 
1966. ,Later , on 11th June 1966, the 
learned Assistant . Judge allowed the 


‘appeal, Set aside the decree- of. the. trial 


court ‘and remanded the suit for- fresh 
trial in .accordance- with -law. It ap- 
pears that. the said order of remand was 
passed upon consent of the parties, 


2. Respondent No. 2 preferred an 
appeal to the -High .Court against the 
said remand order, but since the learned 
Single Judge of. the High . Court was 
doubtful whether an appeal lay against 
the impugned ramand order he convert- 
ed the. appeal into a revisional applica- 
tion and proceeded to hear the same as 
such. The High Court felt that the, learn- 
ed. Assistant Judge’ had erred in allowing 
the amendment sought. by the appellent/ 
plaintiff inasmuch. as it converted zhe 
suit. into an entirely new and inconsis- 
tent..one than what had been. instituted 
initially, On merits it found that she 
appellant relied upon the compromise 
decree -passed in the partition suit to 
sustain the: plea of agreement of sale 
and no. separate - agreement of sale as 
such was pleaded of which specific per- 
formance could be claimed but in its 
view the compromise decree did not 
constitute. any.. agreement- for sale Sut 
merely conferred a: right of pre-emption 
en. the , appellant/plaintiff. The Hugh 
Court also felt that. the suit as initielly. 
filed for enforcement’ of the right of pre- 


emiption was clearly ‘barred by limta- 


tion. inasmuch: as the suit. had been fied 
long. after...the..expiry-- -of-.one~year “from 


, Gojabai«v..:Gargabai,; Ranichandra,;Pawar = -eont , 


judgment: ‘dated- 18th. ~ 


respondent - 


During. the, 


appeal the. second re- ‘raised or -not. 


‘allowing. the: amendment -. 


agreemen= of sale in her . 
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the. .dateiof ‘delivery of: possession’ of. the 


land: by.;respondent- No,::.1 ‘to -respondenti - 
Noz. 2- ~ptirsuant :to -the. impugned’ sale: It 


was true-that the plea of limitation had 
not. been raised inthe written statement 


initially and-the same was. allowed to be] 


raised -by -way of amendment in. thé 
appeal, But obviously. it ‘would -be. the 


-duty: of the Court to-see--that the suit if 


barred by limitation was -dismissed irres- 


.pective of whether a plea about it was 
In these circumstances: 
set aside the order .. 


the High Court 
sought by the 
plaintiff and -.proceeded_ to dismiss -the 
suit on the ground of limitation. It is 
this order passed by .the High -Court . on 
-17th February, -1969 that is sought to be 
challenged. by the appellant before us in 
this appeal. 

< 3. Counsel. for. the appellant - vehe- 
mantly contended before us that since 
the remand order was ` passed by the 
léarned..Assistant Judge upon .consent of 
parties not only would an appeal not lie 
but even such order could not be inter- 
fered with. in. revision. There . is un- 
doubtedly some force in this contention 
of the counsel. 
ing. of the judgment. of the High Court 
we are clearly of the view that the High 
Court ‘did not intend to interfere with 
or set aside the order. .of remand but 
actually interfered . with the ` order 
granting. amendment of the „plaint 
sought by the. appellant/płaintiff and .in 
that 


of amendment was not merely a new 
and inconsistent case as such ought not 
to have been allowed but such amend- 
ment was sought with a view to get over 
the bar of limitation which clearly lay 
in the. way of’ the plaintiff’ - getting - a 
decree ‘for pre-emption, We are also 
satisfied that in the amendment that was 
sought by her, the appellant/plaintiff 
had nowhere averred that any agree- 

ment for sale as such had been entered 
into by the first. respondent with her 
but. the self same compromise decree 
was‘relied upon for spelling out the 
agreement for sale.. If regard be had to 
the termis of the compromise decree it 
is clear that all that the said decree 


granted to the ‘appellant/plaintiff ` was. 


merely a right of pre-emption. The 
relevant - portion of that decree ran 


‘thus :. 


7 “If” the plaihtiffs or “defendants “want 
to sell..the land in dispute they. should 
sell among . : themselyes” 


However on a fair read- -. 


behalf we are satisfied that.the - 
case sought to be put forward by way 


-mutually”’.-- Jt = >. 
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appears’ that as a result of the com- 
promise decree each. of the parties there- 
to had been allotted’ certain - properties 
and each one of them seems to have 
- obtained possession of properties so al- 
lotted, to him or her without any ex- 
‘ecution proceedings and that is now the 
suit -property in question fell to the 
share of respondent No. 1 -which she 
ought to have offered first to the appel- 
lant-plaintiff. The relevant portion of 
the compromise decree quoted above 
clearly shows that a right of pre-emp- 
tion was conferred òn- each one of the 
parties thereto. The compromise de- 
cree did not constitute or comprise any 
agreement for sale. It is therefore 
clear to us that on merits the case of 
agreement of sale and a prayer to seek 
specific performance thereof was not 
merely a new and inconsistent case than 
what had been pleaded initially, but was 
put forward with a view to. get over 
the bar of limitation which clearly lay 
in her way of getting pre-emption, 


4, Counsel for the appellant further 
contended that in any event, if the High 
Court were inclined to set aside “the 
order granting . amendment to plaintiff 
it should not have disposed of the entire 
suit on the ground of limitation, for by 
consent order of remand the ‘parties had 
agreed that the issue arising between 
them should be sent ‘to the trial court 
for disposal according to law. That un- 
doubtedly is true but in our view if the 
plaint stood as it had been initially filed 
without the amendment it was purely 
a suit for enforcement of the right of 
pre-emption and under Article 10 of the 
First Schedule to the Limitation Act, 
1908, such suit would be barred after a 
period of one year, period commencing 
to run from the date when the posses- 
sion is delivered’ to the vendee contrary 
to the right of pre-emption. Counsel 
urged that there was no clear material 
before the High Court as to when pos- 
session of the property had been deli- 
vered by respondent No, 1 to respondent 
No, 2. We are unable to accept this sub- 
mission for, in our view, there was ample 
material on record to show that such 
possession was delivered’ by respondent 
No. 1 to respondent No. 2' immediately 
after the impugned sale deed has been 
executed on 25th Sept. 1962. The im- 
pugned sale deed itself contains the reci- 
tal about the delivery of such possession 
on the date thereof. Respondent No. 2 
also deposed that such possession has 
been delivered to him ‘and in ‘fact he 
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went on to claim improvements in casė 
the plaintiff succeeded, In paragraph 6 
of the plaint itself the appellant/plain- 
tif also made averments suggesting that 
the property had been handed over by 
the first’ respondent to the second re- 
spondent soon after the document was 
executed on 25th September 1962. In 
that paragraph after referring to the 
sale deed which was executed on 25th 
September 1962. The ` plaintiff. had 


proceeded to claim damages from the 
respondent (which would include :the- 
second respondent also) — damages 


which are said to have been suffered by 
her after the said date meaning thereby 
after 25th September 1962. In our 
view there was enough material for the 
High Court to come to the conclusion 
that possession of the property had been 
delivered by the first respondent to the 
second respondent immediately after 
the document had been executed, with 
the result that under Article 10 of the 


First Schedule to the Limitation Act 
1908. the suit was clearly barred. The 
High Court in our view was right in 


preventing incurring of further costs by 
the parties in the trial court, the District 
Court and possibly in High Court, 


5. In the result we feel that the High 
Court order should be sustained. The 
appeal is accordingly dismissed. How- 
ever, there will be no order. as to costs 
throughout, 
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other, Appellants v. The Cochin - Town 
Planning Trust and another, Repi 
dents. ` . : 


(A) Town Planning `` "Act Giese ieee 
Act 4 of 1108) (as now applicable to 
Kerala), S. 12 — Validity — Absence of 
time limit for sanction by. Goyvernmen? to 
draft scheme — Presence of two years 
time limit in Kerala’ Land Acquisition 
Act — Considering specialised nature of 
improvement schemes aksence of fme 
limit is not arbitrary oz discriminatory. 
(Constitution of. India, Art. 14). © 


‘The absence of any time limit for senc- 
tion of: draft scheme by Government in 
8. 12 of Town Planning Act as is foind 
in proviso to Section 6 of the Kerala 
Land Acquisition Act does not make for 
arbitrariness or. discrimiration inval-da< 
tory of the relevant provisions of -the 
Town Planning Act if regard be hac to 
specialised , nature - of improvement 
schemes and the democratic participacion 
in the process required in such cases 

(Para 11) 


: "The complex natare of modern urban 
development schemes makes it a dif- 
ferent category altogether from the cəm- 
mon.run of ‘public purposes’ for which 
compulsory acquisition is undertaken by 
the State. Conceptwise and strategywise 
development schemes stand. on a sepa- 
Tate footing and classification of town 
planning schemes differently from the 
routine projects commanding compulsory 
acquisition may certainly be justifieé as 
passed on a’rational differentia which 
has a reasonable relation to the end in 
view viz., improvement of towns- ‘and 
disciplining their development. 
(Para 10) 

Tt is ' fanciful apprehersion to imagine 
that lazy insouciance will make Govern~ 
ment slumber over the Graft scheme for 
long yéars, Expeditious despatch is writ 
large on the process and that is an in- 
built guideline in the statute. At the 
same time, taking a pragmatic view, no 
precise time scale can be fixed in the 
Act because of the myriad factors which 
are to be considered by Government be- 
‘fore granting sanction to a scheme in its 
original form or after modification.’ £ec- 
tion 12 and the other provisions give us 
some idea of the difficulty of a rgid 
time-frame being writter into the sta- 
tute especially when schemes may be 
small or big, simple or complex, de- 
manding enquiries or provoking discon- 
tent. The many exercises, the difference 
of scales the diverse consequences, the 
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overall- implications of developmental 
schemes and’ projects and the- plurality 
of considerations, expert techniques and 
frequent consultations, hearings and other 
factors,- precedent .to according sanction 
are such that the many-sided dimension 
of the sanctioning process makes fixation 
of rigid time limits by the statute an im- 
practical prescription. | (Para 7) 


It cannot be said that there is no pro- 
tection against. unlimited uncertainty 
for the owners once lands are frozen in 
the matter of dealing. -with them by an 
initial notification in view of the specia- 
lised nature of the schemes and the de- 
mocratic participation in the process re- 
quired in such cases. (Para 11) 

(B) Town Planning Act (Travancore 
Act 4 of 1108) (as now applicable to Ke- 
rala), S. 33 read with S. 32 — Validity— 
Acquisition of land for. town planning 
scheme — Whether section is invalid on 
ground that it provides alternative modes 
of acquisition; one more onerous, than 
the other, (Constitution of India, Arti- 
cle 14). - 


There is no fear option for the author- 
ity to acquire either under the Land Ac- 
quisition Act ‘or under the Town: Plan- 
ning Act when land is needed for a 
scheme,’ which sensible statutory func- 
tionary, responsible to the. Treasury and 
to the community, will -` resort -to the 
more expensive process under the Land 
Acquisition Act as against the specially 
designed and less costly. provision under 
S.: 34?- Fanciful possibilities, freak exer- 
cise and speculative aberrations are not 
realistic enough for ‘constitutional in- 
validation on the ‘score of actual 
alternatives or‘ alive options, one 
more onerous ‘than the other. AIR 1974 
SC 2009, Rel. on. “ (Para 13) 

(C) Town Planning Act (Travancore 
Act 4 of 1108) (as now applicable to 
Kerala), S. 34 — Validity — Exclusion 
of S. 25 of Land Acquisition Act is un- 
constitutional — Exclusionary part being 
severable section will be” read - omitting 
the words ‘and S. 25’, ILR (1976) 2 Ker 
620, Reversed. ‘(Constitution . of ae 
Arts. 14, 226). ; 


The exclusion of S. 25 of the Kerala 
Land Acquisition Act from Sec. 34 of the 
Act 'is unconstitutional. -but it is’ sever- 
able. The necessary consequence ‘is that 
S. 34 (1) will be rèad omitting the words 
‘and S. 25’. Section 32 obligates the state’ 
to act -under the Land Acquisition , Act 
and S. 25 thereof shall continue to apply 
to the acquisition of property under the 


the land: as ‘above provided,”. the ~ 
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. Town. ‘Planning ‘Act, BBA. (2): 
for compensation: exactly” 
and “in’ addition ‘to the. market value. of 


shall in every “case award ‘a sum. of ‘fif- 


teen’ per centum on ‘such market’ value. 


in consideration of- the: “compulsory na- 
ture of the acquisition.” ~ (Para. 23) 


The- ‘only discriminatory ‘factor’ as ‘be- 


tween S. 34 of the Act and S. 25 of the 


Land Acquisition’ Act’ vis-a-vis quantifi- 
cation of compensation is the non-pay- 
ment of: solatium in the former case be- 
cause. of the provision in S. 34 (1) that 


` -S. 25'of the Land: Acquisition Act shall - 


have no application.’ Thus, to achieve the 
_ virtue of equality and to eliminate the 
vice of inequality what is needed is the 
obliteration of S. 25 of the Land Acqui- 
sition Act from S. 34 (1) of the Town 
Planning Act..The whole of S. 34 (1) does 
not need to be struck down. (Para 22) 

The court uses its writ power with a 
constructive design, an affirmative slant 
and a sustaining bent. Even: when by 
compulsions of inseverability, a destruc- 
tive stroke becomes necessary the . court 
minimises the injury’by. an intelligent 
. containment. Law “keeps ‘alive and. op- 
eration pull down is‘demode. ILR .(1976) 
‘2 Ker 620, Reversed. 


Cases Referred: - Chronological ‘Paras 
`” AIR 1974 SG 1202 > > 18 
-AIR. 1974 SC 2009 ; (2975) 1 SCR- 1. 18 
- AIR 1973, SC 689 > IB 
` AIR 1967 SC 1581 ` ee ©} 


AIR 1965 SC: 1017: 
. Mr. P. Govindan Nair. Sr. Advocate 


` (C: A. No. 848 of 1977) (Mr. K..R. Nam- 
biar, Advocate with. him), for Appellants 


in €. ‘As. -848/77 & 666-667/78 and RR. 2- 


4 in C. A. 849/77 & RR. 2-3 in C.. A. 850/ 
77. - 

Mr. M. M: Abdul Khiader, Sr. Aivo 
cate (Mr. N. Sudhakaran, Advocate. with 
him), for Appellant - in C. As. 849-850/77 
& Respondent 2 in Č. A. 848/77 for RR. 


1 in C. As. 666/78-667/78 and RR. 2 in: 


C. A. 668-669/78. 


Mr. T. S. Krishnamoorthy Iyer, Si. 
Advocate (Mr. T. P. Sundara Rajan and 
Mr. P. K. Pillai, Advocates with him), 
for Respondent No. 1 in,C. A. 848/77. - 

Mr. T: L. Viswanath, Iyer, S. Bala- 
krishnan.» Advocates. -for Respondent No. 
1 in C.. A. 668-669- of 1978- and RR. 2° in 
. C. As. 666-667/78. 


KRISHNA IYER; Jn Ta “and aad 
opment, as yet a Cinderella of our cor- 
‘pus juris, is a burgeoning branch of 


-, State of Kerala v. T.-M. Péter: 2-20-00. p 


provides, 
ilike- S:..25:-(1)... 


court . 


‘(Para 22) 


(1965) 1 SCR 614 17: 
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. creative: jurisprudence ‘which. . needs: to 
-be. nourished’ witk ' 
-courts in, developing: countries. The Town ` 


t judicious ` care, -by | 
Planning Act, a. 
tien | . amended - 
Kerala Legislature,,was designed’ to- ‘draw 
up plans and.to execute projects for the 
improvement of the’ towns and cities . of 
that over-crowded State. with its -popul- — 
ous multitudes uncontrollably spiralling ` 
defying social hygiene .and economic 
engineering. Although the “Act is of 
1932 and originally confined to the Tra- 
vancore portion o? the Kerala State, it 
has received amendatory attention and 
now applies to. the whole of Kerala with 
beneficial impact upon explosive cities 
like Cochin, This legislation, naturally, 
made some deviation from the -Kerala 
Land Acquisition Act,- 1961, ` but having 
received insufficient attention from (the 
draftsman on constitutional provisions, 


developmental ` legisla- 


. has landed`the Act in’ litigation’ through 
a challenge in the High Court: where it — 


met with -its judicial: Wāterlóò when `a 
Division Bench- invalidated Ss. 31 (1) and. 
34 (2A) which were the strategic provi- 
sions: whose exit from the statute would 
virtually: scotch the whole measure,’ The 


- State of. Kerala has come. up in. appeal, 


although the -immediate victim: is’ the 
Cochin: Town ‘Plarning Trust. ý 


` 2;. The schematic ‘projection . ‘of the 


“Town Planning Act (the Act, ‘for, short) 


may: bea good starting point - for the dis-. 


‘cussion. ‘of the submissions made at the 


Bar, The Act, with a prophetic “touch, 
envisions explosive urban developments 
leading to terrific stresses and strains, 


-human, industrial and societal. Land is: 


at the base of all development and’ de- 
mand for the limited space available -in 
the cities might so defile and 
planned progress as. to give future, shock 
unless scientific social engineering takes 
hold of the situat.on. The State ‘or its 


‘specialized agencies’ must take. pre-emp- 


tive action. and, regulate the process. of 
growth. The Act fills this need and con- 
templates. the creation of a Town Plan- 
ning Trust, preparation of. town plan- 
ning schemes, acquisition of lands in this 
behalf, compensation for betterment by 
citizens and other miscellaneous  provi-. 
sions. apart frm creation. of develop- 
ment authorities. While this is the’ sweep 


‘of the statute. our concern is limited to 


schemes sanctioned by Section .12; acqui- 
sition of lands for such -schemes - - under 
Section 32, ‘compensation _ -for such com- 


pulsory ` ‘taking under Section’ 34° ahd the - 


‘end updated:“by. ‘the - 


‘distort . 


a 
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modifications in the'manner of acquisi- 
tion and the- mode of compensatior: 
wrought into the Land Accuisition Ac: 
by. the above provisions of the Towr 
Planning Act, It is indisputeble that the 
compensation payable and’ certain othe? 
matters connected therewith, differ as 
between the provisions in fhis Act and 
the Land Acquisition Act. The, latter is 
more beneficial to the owner and the 
challenge naturally has stemmed from 
this allegedly invidious Cciscrimination. 
In two separate cases, two Judges up- 
held the challenge and, on appeal, ` the 
High Court affirmed the holdings thas 
the provisions of sub-section 34 (1) and 
34 (2A) were unconstitutional being vio- 
lative of Article 14. 

3. We will now proceed to scan the 
substance of the submissicns and the 
reasoning’ in the, High Court’s judgment. 

4. Counsel for the State. Shri P. Go- 
vindan Nair, supported by counsel fo? 
the Trust. Shri Abdul Khader have can- 
vassed the correctness of the reasons 
which have appealed to tha High Cour: 
and some decisions of this Court have 
been brought to our notice in this con- 
nection. The owners of the lands acquir- 
ed have been represented before us by 
Sri T. C: Raghavan who has, in his shor: 
submissions, supported the judgment un- 
der appeal. One of the apveals has be- 
come infructuous, 
after the High Court invalidated. Sec. 34 
of the Act, proceeded und2r the Land 
Acquisition Act, acquired the land, paid 
compensation and took possession there- 
of, thus completely satisfying the land- 
owner, Shri T. S. Krishnamurthi Iyer, 
appearing for the owner pointed out 
this circumstance and so we dismissed 
that appeal but mention it here because 
Shri T. C. Raghavan has relied om 
this fact in support of one of his argu- 
ments, as we will presently disclose. Be- 
fore entering into the merits. we may 
recall the submissions of Shri T. L. Vis- 
wanathan, a young lawyer from Kerals, 
who made us feel that orality, marked b" 
pointed brevity-and suasive precisior, 
is more telling than advocaey with coun- 
ter-productive prolixity. although 


sion of the High Court deserves has beem 


bestowed we-are unable to support tha. 


judgment under appeal or the arguments 
of counsel in’ support. 

5. The controversy regarding tha 
vires. of Sec. 34 revolved round a few 
points, Before us, Art. 14 has . loomed 
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because the State, 


tha 
responsible- scrutiny that a Bench deci-. 
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large and a submission also was made 


-that by use of the provisions for making. 


schemes under Sec. 8 or Sec. 10 the au- 


thority may immobilise the owner’s abi- ' 


lity to deal: with his land since Sec. 15 
damps restrictions and this is unreason- 
HE 

`- We agree that it is a hardship for 
i -owner of the land if his ability to - 
deal with his property is either restrict- 
ed or prevented by a` notification and 
nothing happens, thereafter, leaving him. 
guessing as to what the State may even- 
tually do. Indeed if such a state of sus- 
pense continues for unlimited periods, 
it may be unreasonable restriction on 
the right to property, although current- 
ly the right to property itself has been 
taken away from Part IIL. That apart. 
we must see whether there is any justi- 
fiable classification between common 
cases of compulsory acquisition under 
the Land Acquisition Act and the spe- 
cial class of acquisitions covered by the 


‘Town Planning Act which may furnish 


a differentia repelling the attack of Arti- 
cle 14. Section 15 of the Act forbids deal- 
ings by the owner in many ways, orice 
the publication of a notification is made. 
The grievance particularised by Shri 


` Raghavan is that after a draft scheme 


has been prepared by the municipal 
council and published. it becomes opera- 
tional only on the sanction by Govern- 
ment but there is no time limit fixed in 
Sec. 12 within which Government shall 
sanction. Supposing it takes several 
years for Government to express its ap-: 
proval or disapproval, the owner may 
suffer. : 

7. We regard this grievance as my- 
thical, not real, for more than one re- 
ason. The scheme is for improvement 
of a town and, therefore, has a quality 
or urgency implicit in it. Government 
is aware of this import and it is fanciful 
apprehension to imagine that lazy in- 
souciance will make Government slum- 
ber over the draft scheme for long years. 
Expeditious despatch is writ large on the 
process and that is an in-built guideline 
in the statute. At the same time, taking 
a pragmatic view, no precise time scale 
can be fixed in the Act because of the 
myriad factors which are to be consider- 
ed by Government before granting sanc- 
tion to a scheme in its original form or 
after modification. Section 12 and the 
other provisions give us some idea of 
the difficulty of a rigid time-frame being 
written into the statute especially when 
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schemes may be small or big, simple or 
complex, demanding enquiries or pro- 
voking discontent. The many exercises, 
the difference of scale, the diverse con- 
sequences, the overall implications of 
developmental schemes and projects and 
the plurality of considerations, expert 
techniques and frequent consultations, 
hearings and other factors, precedent to 
according sanction are such that the 
many-sided dimension of the sanction- 
ing process makes fixation of rigid. time 
limits by the statute an impractical pre- 
scription. As pointed out earlier, city im- 
provement schemes have facets) which 
mark them out from other land acquisi- 
tion proposals. To miss the massive im- 
port and specialised nature of improve- 
ment schemes is to expose one’s inno- 
cence of the dynamics of urban develop- 
ment, Shri Raghavan fairly pointed out 
that, in other stages, the Act provides for 
limitation in time (for' example. Sec. 33 
which fixes a period of three years ke- 
tween the date of notification and the 
actual acquisition), Only in one minimal 
area where time-limit may not be work- 
able, it has not been specified. The sta- 
tute has left it to Government to deal 
expeditiously with the scheme and we 
see sufficient guideline in the Act not to 
make the gap between the draft scheme 
and governmental sanction too procrasti- 
natory to be arbitrary. We need hardly 
say, that the court is not powerless 
to quash and grant relief where, arbi- 
trary protraction or mala fide inaction 
of authorities injures an owner. 


8. An aside, we are surprised at the 
obsolescent and obscurantist vocabulary 
surviving in the Town Planning Act be- 
cause there are many feudal and incon- 
gruous expressions such as ‘our Govern- 
ment’ and references to a Land Acquisi~ 
tion Act which has already been repealed 
by the Kerala Land Acquisition Act, 
1961. Modernisation is a process neces- 
sary even for the statute book and yet 
it has not been done, despite opportunity 
for the legislature, while amending later, 
to carry out such simple, verbal and yet 
necessary changes. Be it remembered 
that the Town Planning Act did under- 
go an extensive amendment as late as 
1976 when, surely, some-of the verbal 
replacements could easily have been 
made. Medievalism lingering in legisla- 
tions is hardly a tribute to the aware- 
ness of our legislators. 


9. Section 12 of the Act provides for 
publishing the draft scheme so that ob- 
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jections or suggestions may be put for- 
ward by affected persons. The scheme 
is then passed by the Municipal Council, 
of course, afer considering objections 
and suggestions. Thereupon, it is submit- 
ted to the Government for sanction and 
the fact of such submission is also pub- 
lished so that the public may still raise 
objections or make suggestions to Govt, 
which will consider them, make further 
inquiries, if necessary, and ultimately 
sanction the scheme with or without 
modifications or may even refuse sanc- 
tion or return she scheme to the Council 
for fresh consideration. Once the scheme 
is sanctioned by the Government, it is 
asain published. Section 12 (6) imparts 
finality to the scheme and this virtually 
corresponds tc the declaration under 
Section 6 of the Land Acquisition Act 
Chapter III of the Act is comprehensive 
and complex because the subject of 
scheme-making demands expert atten- 
tion and affects ` community interest. A 
Director of Town Planning is appointed 
who shall be consulted by Municipal 
Councils in matters of town planning. 
Developmental schemes are not sudden 
creations. On the other hand, the Muni- 
cipal Council fizst decided to prepare a 
scheme, adopts a draft scheme, if any, 
made by the owners of the lands, pre- 
pares the necessary plans of the lands 
which is proposed to be included in the 
scheme and notify its resolution for pub- 
lic information. A copy of the plan is 
kept for the inspection of the public. 
Since all improvement schemes are mat- 
ters of public concern, on the passing of 
a resolution and its notification under 
Section 8, a time-bound obligation is cast 
on the Municipal Council by S. 9, which 
reads thus: 

“S. 9: Publication of draft scheme: 

(1) Lf the resclution is to make a sche- 
me, municipal council shall, within 
twelve months from the date of the noti- 
fication under S£. 8 or within such fur- 


-ther period not exceeding twelve months 


as our Government may allow, and after 
consulting, in the prescribed manner, 
the owners of lands and buildings in. the 
area affected, prepare and publish a 
draft scheme.” , 


10. It is apparent that improvement 
schemes cannot hang on indefinitely and 
an outside limit of 2 years is given' for 
the preparation and publication of draft 
schemes from the initial resolution to 
make or adopt scheme is passed by the 
Municipal Council. Government. itself 
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may step in and direct the Municipa- 
Council to prepare schemes and Sec. TC 
empowers it in this behalf. Sec. 11 con- 
tains detailed provisions regarding - the 
material to be included in the draf: 
scheme, These are preparatory exercises 
and then comes the sanctior of the sche- 
me by the Government under Section 12 
We indicate the elaborate character’ ož 
the strategy, stages, contents and charac- 
ter of schemes for improvement and the 
opportunities for objections and sugges- 
tions to the public and the consultation 
with technical experts and Government, 
time and again, only to emphasise th2 
complex nature of modern urban deve- 
lopment schemes which makes it a dif 
ferent category altogether from the com- 
mon run of ‘public -purposes’ for which 
compulsory acquisition is undertaken by 
the State. Conceptwise and  strategywise, 
development schemes stand on a separat2 
footing and classification of town plan- 
ning schemes differently from the rouw- 
tine projects demanding compulsory ac- 
quisition may certainly be justified as 
passed on a rational differentia whica 
has a reasonable relation to the end in 
iview viz., improvement of towns and dis- 
ciplining their development. 

11. Once this basic factor is recognis- 
ed, the raison d’etre of a separate legie- 
lation for and separate treatment cf 
town planning as a special subject be- 
comes clear. It was pointec out that ur- 
der the Kerala’ Land Acquisition Acs, 


there is a time limit of 2 years written: 


into Section 6 by engrafting a proviso 
thereto through an amendment of 19€8 
(Act 29 of 1968). Section 6 deals with 
declaration that land is required for a 
public’ purpose and the relevant proviso 
thereto reads: i 


“S, 6 (1) Proviso: | 


Provided that no declaration in res- 
pect of any particular land covered by a 
notification under sub-section 1) of Sec- 
tion 3 shall be made after the expiry of 
two years from the date of publication of 
such notification.” 

An argument was put forward that un- 
der the Land Acquisition Act there is 
thus a protection against unlimited un- 
certainty for the owners cnce lands are 
frozen in the matter of dealing with them 
by an initial notification. This protez- 
tion against protraction ard inaction cn 
the part of the State and immobilisatim 
of ownership is absent in the Town 
Planning Act. According to Mr. T. ©. 
Raghavan, appearing for some respon- 
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dents, it makes for arbitrariness and ee 
crimination invalidatory of the relevan 
previsions of the Town Planning Act. In, 
our view there is no substance in this 
submission, having regard .to specialised| 
nature of improvement schemes and thei l 
democratic participation in the process! 
required in súch cases. We repel the sub- 
mission. 

22. Much armament was addressed on 
the . ‘either or’ arbitrariness implicit in 
S. 33 of the Act. The precise contention 
is that it is open to the Trust to acquire 
either under the Kerala Land Acquisi- 
tion Act or under Chapter VII of the 
Town Planning Act. In the latter event, 
no solatium is payable while under the 
former statute it is a statutory obligation 
of the acquiring Government. Thus, if ' 
an authority has an option to proceed 
under one statute or the other and the 
consequences upon the owner are more 
on2rous or less, such a faculative provi- 
sicn bears the lethal vice of arbitrari- 
ness in its bosom and is violative of Arti- 
cle 14 and is therefore, void. Section 32 
of the Act is the foundation for this 
argument and reads thus: 

Pon Modification of Land Acquisition 
ae 

Immovable property required for 

tha purpose of town planning scheme 
shall be deemed to be land needed for a 
purpose within the meaning of the Land 
Acquisition (Act), XI of 1089, and may 
be acquired under the said (Act) modi- 
fied in the manner provided in this 
chapter. 
What is spun out of the words used is 
that for the purposes of town planning 
scnemes an immovable property “may be 
acquired under the said Act (The Land 
Acquisition Act) modified in the manner 
provided in this Chapter”. Of course, 
Chapter VII particularly sub-sec. (1) of 
S. 34 thereof, relates to compensation 
ard does not provide for payment of 
solatium. Moreover, it is mentioned that 
the provisions of Ss. 14, 22 and 23 (both 
sides agree, this should be read as Sec- 
tion 25) of the Land Acquisition Act 
skall have no application in the acquisi- 
tion of property for the purpose of ‘the 
Town Planning Act. 

13. We do not accept the argument 
that there is a real option for the author- 
ity to acquire either under the Land Ac- 
quisition Act or under the Town Plan- 
ning Act when land is needed for a sche- 
me. Theoretically, yes. But practically 
no. Which sensible statutory functionary, 
responsible to the Treasury and to tha 
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community, will resort to the more ex- 
pensive process under the Land Acquisi- 
tion Act as against the specially design- 
ed and less costly provision under S. 34? 
Fanciful possibilities, freak exercise and 
speculative aberrations are not realistic 
enough for constitutional invalidation on 
the score of actual alternatives or alive 
options, one more onerous than the: other. 
In Maganlal’s -case, (1975) 1 SCR 1 at 
p. 23: (AIR 1974-SC 2009), the Court 
Pointed out: i 

“The statute itself in the two classes 
of cases before us clearly lays down the 
purpose behind them, that is premises 
belonging to the Corporation and the 
Government should be subject to speedy 
procedure in the matter of evicting un- 
authorised persons occupying them.’ This 
is a sufficient guidance for the authorities 


on whom the power has been conferred.. 


With such an indication clearly given in 
the statutes one expects the officers con- 
cerned to avail themselves of the proce- 
dures prescribed by the Acts and not 
resort to the dilatory procedure of the 
ordinary Civil Court. Even normally one 
cannot imagine an officer having the 
choice of two procedures, one which 
enables him to get possession of the pro- 
perty quickly and the other which would 
be a prolonged one, to resort to the lat- 
ter. Administrative officers, no less than 
the courts, -do not function in a vacuum. 
It would be extremely unreal to hold 
` that an administrative officer would in 
taking proceedings for eviction of unau- 
thorized occupants of Government pro- 
perty or Municipal property resort to 
the procedure prescribed by the two Acts 
in one case and to the ordinary Civil 
Court in the other. The provisions of 
these two Acts cannot be struck down on 
the fanciful theory that power would be 
exercised in such an unrealistic fashion. 
In considering whether the officers would 


be discriminating between one set of per- 
sons and another, one has got to take 
` into account normal human behaviour 
and not behaviour which is abnormal. It 
is not every fancied possibility of discri- 
mination but the real risk of discrimina- 
tion that we must take into account. This 


is not one of those.cases where discrimi- 
nation is writ large on the face of the 
statute. Discrimination may be possible 
but is very improbable. And if there is 
-discrimination . in actual practice this 
Court is not powerless, Furthermore, the 
fact that the. Legislature considered that 
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the ordinary procedure is insufficient - or 
ineffective in evicting unauthorized oc- 
cupants of Government and Corporation 
property and provided a special speedy 
procedure therefor is a clear guidance 
for the authorit.es charged with the duty 
of evicting unauthorised occupants. We; 
therefore, find ourselves unable to agree 
with the major:ty in the Northern India 
Caterers’ case (AIR 1967 SC 1581).” 

14. The same reasoning applies to the 
present situatior. The Town Planning Act 
is a special statute where lands have to 
be acquired on a large scale and as early 


and quickly as possible so that 
schemes’ may be implemented with 
promptitude. What is more, there 
is a specific and purposeful provi- 


sion excluding some sections of the Ke- 
rala Land Acquisition Act. In such cir- 
cumstances, it is incredible that the au- 
thority acting under the Act will sabot- 
age Chapter VII, in particular S. 34, by 
resorting to the Kerala Land Acquisition 
Act in derogation of the express provi- 
sion facilitating acquisition of lands on 
less onerous terms. He functions under 
the Town Flanring Act, needs lands for 
the schemes under that Act, has provi- 
sions for under that Act. Then would he, 
by recondite accion, travel beyond that 
Act and with a view to oblige the pri- 
vate owner betray the public interest 
and resort to tke power under the Land 
Acquisition Act, disregarding the non. 
obstante provision in Section 34 of the 
Act? Presumpticn of perversity cannot 
be the foundation of unconstitutionality. 
Moreover, the expression used in the con- 
text of S. 32, clearly does not bear the 
meaning attributed to it by the counsel 


-for the respondents, All that it means is 


that when immovable property is found 
necessary for the purpose of ‘scheme’ it 
may be acquirec by the compulsory pro- 
cess written into S. 32. It is, as if there 
were only one option, not two. If the’ 
mode 
of acquisition shall be under S. 32 and 
the manner of such acquisition is the 
same under the Land Acquisition Act 


- Minus Ss. 14, 22 and 25 thereof. A slight 


reflection makes it clear that the mede 
prescribed is only one, and so the theory 
of alternatives cne of which being mere 
onerous than the other, and the conse- 
quent inference of (arbitrariness, can- 
not arise. We overrule that argument. 
15. We must notice, before we part 
with this point, the argument of Sri 
Raghavan for the respondents that the 
existence of alternatives is not theoreti- 
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.cal.nor chimerical. but .real, and proof. of 
the pudding is in the eating. He pointed 
to one of the appeals in this batch where 
the proceedings under Section 34 of the 
_Act were given up, the provision of. the 
Land Acquisition Act used and full com- 
pensation and solatium paid to the own- 
er. This instance gave flesh and blood to 
the submission about discrimination. Shri 
Khader, for the State, countered this 
argument by stating that because the 
. High Court struck down tne Act and the 
land was needed, the only statute then 
available to the State was the Land Ac- 
quisition Act. So, the authority was re- 
luctantly constrained. to rotify and ac- 
quire under the Land Acquisition Act. 
Had Section 34 of the Act been available, 
' this step would.not have Deen taken and 
absent Section 34 the argument of .alter- 
natives has no basis. We agree with this 
reasoning and repel the submission of 
arbitrary power to pick end choose. At 
worst, a ‘swallow does noz make a sum- 
mer but we must warn that prodigal 
. State action to favour some owner when 
Sec. 34 has been resuscitated will be be- 
trayal of public trust and -invalidated as 
mala fide even at the inscance of a con- 
cerned citizen. The legisleture cannot be 


stultified by the’ suspicious improvidence 


or worse of the executive 


16. The more serious submission pres- 
sed tersely but clearly, backed by a cat- 
ena of cases, by Shr. Viswanathan 
merits our consideration. The argument 
is shortly this. As between two owners 
of property, the presence of public pur- 
pose empowers the State’ to take the 
lands of either or both. But the differen- 
tial nature of the public purpose does 


not furnish a rational ground to pay 
more compensation for one owner and 
less for another and tha: impertinence 
vitiates the present measure, The purpose 
may be slum clearance, flood control or 
housing for workers, but how does the 
diversity of purposes warrant payment of 
differential scales of quantum of compen- 
sation where no constitutional immunity 
as in Art. 31A, B or C applies? Public 
purpose sanctions compulsory acquisition, 
not discriminatory. compsnsation whe- 
ther you take A’s land fer improvement 
scheme or irrigation scheme, how can 
you pay more or less, guided by an irre- 
levance viz. the particular public pur- 
pose? The State must act equally when 
it takes property unless there is an in- 
telligent and intelligible differentia be- 
tween two categories of owners having a 
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nexus with the object, namely, the scale 
of compensation. It is intellectual con-. 
fusion of constitutional principle to re- 
gard classification good.for one purpose 
as obliteration of differences for unrelat- 
ed aspects. This logic is neatly applied 
in a series of cdses of this Court. 


17. .It is trite that the test to rebuff 
Art. 14 turns of the differentia vis-a-vis 
the object of the classification. In Vajra- 
valu Mudaliar’s case (1965) 1 SCR 614: 
(AIR 1965 SC 1017), the Court took the 
view, (on this aspect the decision is not 
shown to have been overruled) that where 
there is no rational relation in the matter 
of quantum of compensation between -one 
public purpose and another you cannot 
differentiate between owners. Whether 
you acquire for a hospital or university, 
for slum clearance or housing scheme, 
compensation cannot vary in the rate or 
scale or otherwise: 

“Out of adjacent lands of the same 
quality and value, one may be acquired 
for a housing scheme under the Amend- 
ing Act and the other for a hospital un- 
der the Principal Act, out of two adja- 
‘cent plots belonging to the same indi- 
vidual and of the same quality and value, 
one may be acquired under the Principal 
and the other under the Amending Act. 
From whatever aspect the matter is look- 
ed at, the alleged differences. have no 
reasonable relation to the object sought 
to be achieved.” 


18. In Durganath Sharma’s case, a 
special legislation for acquisition of land 
for flood control came up for constitu- 
tional examination. We confine ourselves 
to the differentiation in the rate of com- 
pensation based on the accident of the 
nature of the purpose where the Court 
struck a similar note. In the Nagpur Im- 
provement Trust case (AIR 1973 SC 689) 
and in Om Prakash case ` (AIR 1974 SC 
legislation 
which provided differential compensation 
based upon the purpose. In the latter 
case the Court observed: 


“There can be no dispute that the Gov- 
ernment can acquire land for a public 
purpose including that of the Mahapalika 
or other local body, either under the un- 
modified Land: Acquisition Act, 1894, or 
under ‘that Act as modified .by the Adhi- 
niyam. If it chooses the first course, then 
the landowners concerned will be entitl- 
ed to better compensation including 15% 
solatium, the potential value of the land 
etc. nor will there be any impediment 
or hurdle such as that enacted by See- 
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tion 372 (a) of the Adhiniyam in the way 
‘of such land owners, dissatisfied by the 
Collector’s award, to approach the Court 
under S. 18 of that Act. i 


It is not necessary to dilate 
further on this point as this matter stands 
concluded by this Court’s decision in 
Nagpur Improvement Trust’s case by the 
ratio of which we are bound. It will be 
sufficient to close the discussion by ex- 
tracting here what Sikri C. J., speaking 
for the Court in Nagpur Improvement 
Trust’s case said: 

"Can the Legislature say that for a 
hospital land will be acquired at 50% of 
the market value, for a school at 60% of 
the value and for a Government building 
at 70% of the market value? All three 
objects are public purposes and as far 
as the owner is concerned - it does not 
matter to him whether it is one public 
purpose or the other. Art. 14 confers an 
individual right and in order to justify 
a classification there should be something 
which justifies a different treatment to 
this individual right. It seems to us that 
ordinarily a classification based on ‘the 
public purpose is not permissible under 
Art. 14 for the purpose of determining 
‘compensation. The position is different 
when the owner of the land himself - is 
the recipient of benefits from an im- 
provement scheme, and the benefit to 
him is taken into consideration in fixing 
compensation. Can classifications be 
made on the basis of authority acquiring 
the land? In other words can different 
principles of compensation be laid if 
the land is acquired for or by an Im- 
provement Trust or Municipal Corpora- 
tion or the Government? It seems to us 


errr err 


that the answer is in the negative ibe- 
cause as far as the owner is concerned 
it does not matter te him whether the 


land is acquired by one authority or the 
other. 


It is equally immaterial whether it is 
one Acquisition Act or another Acquisi- 
tion Act under which the land is acquir- 
ed, If the existence of two Acts could 
enable the State to give one owner dif- 
ferent treatment from another equally 
situated the owner who is discriminated 
against, can claim the protection of Arti- 
cle 14.” 

19. The principle that may be distil- 
led from these rulings and the basics of 
‘equality’ jurisprudence is that classifi- 
cation is not permissible for compensa- 
tion purposes so long as the differentia 
relied on has no rational relation to the 
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object in view viz. reduction in recom- 
pense. 

20. Is it rational to pay different 
scales of compensation, as pointed out 
by Sikri, C. J. in the Nagpur Improve- 
ment Trust case, depending on whether 
you acquire for housing or hospital, irri- 
gation scheme or town improvement, 
school building or police station? The 
amount of compensation payable has no 
bearing on this distinction, although it is 
conceivable that classification for pur- 
poses: of compensation may exist and in 
such cases the statute may be good. We 
are unable to discern any valid discre- 
men in the Town Planning Act vis-a-vis 
the Land Acquisition Act warranting a 
classification in the matter of denial of 
solatium. 


21. We uphold the Act in other res- 
pects but not when it deals invidiously 
between two owners based on an irrele- 
vant criterion viz. the acquisition being 
for an improvement scheme. We are not 
to be understood to mean that the rate 
of compensation may not vary or must 
be uniform in all cases. We need not 
investigate this question further as it 
does not arise here although we are clear 
in our mind that under given circum- 
stances differentiation even in the scale 
of compensation may comfortably com- 
port with Art. 14. No such circumstances 
are present here nor pressed. Indeed, the 
State, realising the force of this facet 
of discrimination offered, expiratory fa- 
shion, both before the High Court and 
before us, to pay 15% solatium to obli- 
terate the ‘hostile distinction. 


22. The core question now arises. 
‘What is the effect even if we read a dis- 
criminatory design in Sec. 34? Is plastic- 
surgery permissible or demolition of the 
section inevitable? Assuming that there 
is an untenable discrimination in the 
matter of compensation does the whole 


‘of Section 34 have to be liquidated or 


several portions voided? In our opinion, 
scuttling the section, the course the High 
Court has chosen. should be the last step. 
The Court uses its writ power with a con- 
‘structvie design, an affirmative slant and 
a sustaining bent Even when ‘by compul- 
sions of inseverability, a destructive 
stroke becomes necessary the court mini- 
mises the injury by an intelligent con- 
tainment. Law ‘keeps alive and operation 
pulldown is de mode. Viewed from this 
perspective, so far as we are able to see, 
the only discriminatory factor as þe- 
tween S. 34 of the Act and S. 25 of the 
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Land Acquisition Act vis-a-vis quant#i- 
cation of compensation is: the non-pay- 
ment of solatium. in the former case be- 
cause of the provision in S. 34 (1) trat 
S. 25 of the Land Acquisition Act shall 
have no application. Thus, to achieve the 
virtue of equality and to eliminate the 
vice of inequality what is needed is the 
obliteration of S. 25 of the Land Acqwi- 


sition Act from S. 34 (1) of she Town Plan- 


ning Act. The whole of S. 34 (1) does rot 
need to be struck down. Once we ex- 
cise the discriminatory and therefcre 
void part in Sec. 34 (1) of the Act, equal- 
ity is -restored. The owner will then be 
entitled to the:same. compensation, in- 
cluding solatium, that he may be eligible 
for under the Land Acquisition Act. WŁat 
is rendered void by Art. 13 is only to 
the extent of the contravention’ of Ati- 
cle 14. The lancet of the Court may ze- 
move the offending words and restore to 
constitutional health the rest of the pro- 
vision. 


23. We hold that exclusion of S. 25 
of the Land Acquisition Act from S. 34 


of the Act is unconstitutional but it is 


severable and we sever it The necessery 
consequence is that S. 34 ‘1) will be read 
omitting the words ‘and S. 25’. What Ðl- 
lows then? Section 32 obl-gates the Staite 
to act under the Land Acquisition act 
but we have struck down that part whch 
‘excludes Sec. 25 of the Land Acquisit:on 
Act and so, the ‘modification’ no longer 
covers S. 25. It continues to apply to ~he 


acquisition of property under the Town > 


Planning Act, Section 34 (2) provides or 
compensation exactly like S. 25 (1) of 
the Land Acquisition Act and in the light 
of what we have just decided S. 25 (2): 
will also apply and “in addition to -he 
market value of the land as above pzo- 
vided, the court shall in every case award 
a sum of fifteen’ per centum on setech 
market value in consideration of -h€ 
compulsory nature of the acquisition.” 


24. The upshot of this litigation thus 


is that the appeal must be allowed ex- 
cept to the extent that sclatium shall be 
‘payable as under the Land Acquisit.on 
Act, Since the State has always been 
willing to pay that compcnent and has 
repeated that offer even before us rizht 
from. the beginning, we direct the par- 
ties to bear their respective: costs. 


Appeal partly allowed: 
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Amrik Singh and aihere, Appellants v. 
Union of India and others, Respondents. . 


(A) Indian Police. Service (Regulation 
of Seniority) Rules (1954), Rr. 3 (iii) (b), 7, 
8, 9 — Indian Police Service —- Promo- 
tee — Year of allotment — Fixation of 
— Administrative lapses — No injustice 
however to officers senior to promotee — 
Relaxation also granted — Promotion, 
held, could not þe challenged on ground 
of lapses — (All India Services Act 
AIF India Services 
(Conditions of Service-Residuary. Mat- 
ters) Rules (15960), R. 3). 


A Deputy Superintendent of. Police 
serving under a State Government was 
brought in the Select List in 1965 and 
was later appointed Superintendent of 
Police and was continued as such up to 
January 1971 and then was appointed to 
the I.P.S. and confirmed. At first his year 
of allotment was fixed as 1965. He ap- 
proached the High Court claiming that 
his year of allotment should be 1961. The 
same was upheld and the Central Gov- 
ernment reconsidered the matter and fix- 
ed 1961 as his year of allotment. 

Held his year of allotment as 1961 
could not be challenged (i) firstly on the 
ground that an officer senior to him was 
holding ex-cadre post in C.B.I. and there- 
fore the latter’s officiation in cadre post 
was not legal and regular and therefore 
had to be ignored for the purposes of 
continuity of officiating service. (ii) 
secondly, the continuation- of a non-cadre 
officer in a cadre post beyond 3 months 
required the State concerned to report 
to the Central Government this fact and 
the Central Government in return’ had 
to consult and go by the opinion of the 
Union Public Service Commission. In 
the instant case he was allowed to offi- 
ciate in the cadre post without obtaining 
such approval which was irregular. 

If there was any administrative lapse 
the concerned employee could not be vie- 
timized. Then the Central Government 
has power under R. 3 of the All India 
Services (Conditions of Service-Residuary 
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Matters) Rules (1960) to relax rules and 
regulations, which was done in the in- 
stant case by passing appropriate order. 
1979 Lab IC (NOC) 121 (Him Pra), Af- 
firmed. {Paras 8, 9, 11) 
(B) All India Services (Conditions. of 
Service-Residuary Matters) Rules (1960), 
R. 3 — Validity — Rule is not arbitrary 
— Contains guidelines — Compliance 
. with rules of natural justice is implicit 
-~ ((i) Constitution of India, Arts. 14, 16, 
226 — (ii) Natural justice — (iii) Admin- 
istrative Law — Right to hearing). 
Rule 3 is not arbitrary. The Rule con- 
tains guidelines. Government must ‘be 
satisfied, not subjectively but objectively, 
that any rule or regulation affecting the 
conditions of service of a member of the 
All India Services causes undue hard- 
ship, then. the iniquitous consequence 
thereof may be relieved against by re- 
laxation.of the concerned Rule or Regu- 
lation, There must be undue hardship 
and, further the relaxation must pro- 
mote the dealing with the case “in a just 
and equitable manner”, These are. per- 
fectly sensible guidelines. What is more, 
there is implicit in the Rule, the compli- 
ance with natural justice so that nobody 
may be adversely affected even by ad- 
ministrative action without a hearing. 
There is nothing unreasonable, caprici- 
ous or deprivatory of the rights of any- 
one in this residuary power vested in the 
Central Government. (Para 11) 


Mr. R. K. Garg, Sr. Advocate (Mr. B. P. 
Singh, Advocate with him), for Appel- 
lants; Mr. V. M. Tarkunde, Sr: Advocate 
(Mr. P, P. Juneja, Advocate with him), 
(for No. 4) and Mukul Mudgal, Advocate 
(for No. 13), for Respondents; Mr. M. M. 
Abdul Khader, Sr. Advocate (Miss A. 
Subhashini, Advocate with him), for Un- 
ion of India, 

KRISHNA IYER, J:— Competitive 
claims to seniority, dependent on the 
year of allotment in the Indian Police 
Service, fall for consideration in this 
appeal by special leave. We have expe- 
dited the hearing of the case since keep- 


ing officers in an unsettled state may be. 


a factor which impairs their efficiency. 
2. One Shri Ahluwalia, a senior mem- 
ber of the Indian Police Service, sought 
to quash the decision of the Union of 
India dated 26-6-1976, whereby his year 
of allotment was fixed as 1965. Accord- 
ing to his case, the correct year of al- 
lotment should have been 1961. If his 
plea were granted, the present appellants 
would, be affected by being made junior 
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to kim. The rival contentions revolve 
round a few facts, which we will set out,” 
and a few rules ‘framed under the All 
India Services Act; 1951, which we will 
construe. First a rush through the rele- 
vant calendar of dates. Concerned, as we’ 
are, with the year of allotment of Shri 
Ahluwalia (respondent No. 4), let us 
focus on the chronology of events with’ 
special reference to him. If his claim 
were untenable, the appeal must be al-- 
lowed and vice versa. 


3. The 4th respondent (Ahluwalia) 
became a Deputy Superintendent of Po~ 
lice in Himachal Pradesh (which was 
then a Union Territory) by the end of 
1956. In 1962, the Central Government 
constituted a common police service for 
the Union.Territory of Delhi and Hima- 
chal Pradesh called the Delhi and Hima- 
chal Pradesh Police Service and later, in 
1964, respondent No. 4 was absorbed’ in~ 
to that service on a regular basis, ‘The 
usual avenue of promotion for a Deputy 
Superintendent of Police is the post’ of 
Superintendent o? Police, but Superin- 
tendents of Police are borne on the cadre’ 
of the Indian Police Service and thé’ ex- 
ercise which results in the inclusion in 
the Indian Police Service is governed by 
the Indian Police Service (Appointmént. 
by Promotion) Regulations, 1955 framed 
under Section 3 (4) of the All India Ser- 
vices Act, 1951. The first step is to pre- 
pare a Select List from among eligible 
officers of the State concerned, in the 
present case, the Union Territories of 
Dethi and Himachal Pradesh, Sometirhes, 
it happens that although the post of a. 
Superintendent of Police is a cadre post, 


if no hands are readily available for be- — 


ing posted from the I.P.S., Deputy Super- 
intendent of Police from the Select List 
is promoted provisionally subject to cer- 
tain formalities which we will presently 
consider, The 4th respondent (Ahlu- 
walia) was brought into the Select “List 
in 1965 and later appointed Superinten- 
dent: of Police in October, 1965 and he 
worked as Superintendent of Police in 
one place or other, until December, 1967, . 
and, even thereatter, he continued ` as 
Superintendent of Police right down. ta 
January 1971 when on January 30, 1971, 
he was appointed to the I.P.S. and con- 
firmed as such. The year of allotment was. 
fixed as 1965 but the 4th respondent had 
a case that the law and justice of the 
case entitled him to 1961 as year of allot- 
ment. So he challenged the order of the” 
Central Government allotting him the 
year 1965. The High Court considered’ 


1980 


the matter with reference to the rele 
vant rules and came to the conclusion 


that there was merit in the 4th respor-_ 


dent's contention: (He was the petitioner 
before the High Court) The learned 
Judges wound up thus: ` 

“It is, therefore, evident that the pericd 
of officiation of the petitioner durirg 
1-8-1968 to 12-10-1969 could not be cor- 
sidered to be invalid or irregular on ary 
such ground. 

We, therefore, conclude that the Gor- 
ernment of India. wrongly decided that 
the officiation of the petitioner between 
the period 1-1-1968 and 12-1-1971 cr 
during the period 1-8-1968 to 12-10-19€9 
could not be considered valid officiation. 
Rather he was continuous-_y holding a 
cadre post throughout this period, ard 
the benefit regarding seniority will hare 
to be given for the entire period, The 


decision being wrong and invalid under. 


the very Rules and Regulations applied 
by the Government, was subsequent y 
set right by.them under Annexure Y. 

The upshot of all that we have stated 
above is that the petitioner shall be given 
the benefit of his continuous  officiaticn 
against a senior post of the entire pericd 
from 11-11-1965 to the date of his ap- 
pointment in the Indian Police Servic. 
His year of allotment shal. be determim- 
ed under Rule 3 (3) (h). of the Seniori-y. 
‘Rules keeping in view that he started Hs 
continuous officiation from 11-11-1965. In 
consequence, Annexure N is quashed jo 
the extent the said Annexure held a view 
contrary to our decision. It is declared 
that the petitioner continued and shoud 
be deemed to have continued to officiate 
on a senior duty post of the Indian Police 
Service with effect frcm 11-11-1935 
without any break up to his confirmatien 
in the Indian Police Service. The peti- 
tioner’s seniority shall be determined æ- 
cordingly and all consequential benefts 
of seniority shall be granted to him by 
the respondents Nos. 1 ard 2. The r2- 
spondent No. 1 shall determine the s- 
niority of the petitioner :n - accordance 
with our observations mace above vir 
in three months”. 
The Central Govt. reconsidered. ` the 
matter even earlier, and, by its orr 
dated 27-7-1979, refixed the seniority of 
the 4th respondent by assigning 1961 as 
his year of allotment. Aggrieved by tkis 
development, the appellants have come 
to this court and contested the reasoning 
and conclusion of the High Court. 

4. A few more facts akout the career 
of the appellant and the developments ‘in 
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the Indian Police Service may be nar- 
rated before we set out and consider the 
Rules and Regulations and their implica- 
tions. The appellant, (4th respondent) 
Ahluwalia, as stated earlier, was Super- 
intendent of Police from (1965 to 1967, 
followed by a short period of earned. 
leave, which ended on 25-3-68. From 
March 26, 1968, he. again continued as 
Superintendent of Police. -Meanwhile, ‘an 
event beyond the control of the parties 
took place which has a bearing on the 
ultimate view we take, although only in- 
directly. On November 1, 1966, the re- 
organisation of the Punjab State took 
place which resulted in.some areas of 
Punjab being transferred to the Union 
Territory of Himachal Pradesh. Conse- 
quently, certain officers, including ‘one 
Shri P. C. Sahney and Shri K. S. Dhali- 
wal, were brought over from Punjab - te 
Himachal Pradesh. Admittedly, both 
these officers, Sahney and Dhaliwal, were 
senior to Ahluwalia, but a key circum- 
stance, which, in the submission of the 
appellants is decisive in their favour de- 
serves mention. It is this: Shri Sah- 
ney, a senior of Ahluwalia, was holding 
an ex-cadre post.of Superintendent of 
Police, C.B.I. under the Ministry of Home 


. Affairs between 7-12-1964 and 6-10-1969. 


The Joint Select List of the Union Terri- 
tories of Delhi and Himachal Pradesh 
Police Service, prepared on 29-4-1967, 
included the names of Ahluwalia, Sah- 
ney and Dhaliwal, the last two being 
above Ahluwalia. On January 1, 1968, 
the Central Government created single 
cadre for all the Union Territories in 
India and, as a follow-up action, prepar- ` 
ed a. common Select List for the IPS 
Cadre on 13-1-1971. Ahluwalia was in 
the Select List of the Union Territories 
Cadre so prepared. The story of the 
Cadre continued in the sense that on 
25-1-1971, when Himachal Pradesh ác- 
quired full-fledged Statehood Ahlu- 
walia was allocated, along with others, 
to that State. The Himachal Pradesh 
State came to have its own Cadre. of. 
LP.S. Officers, in which Ahluwalia be- 
came a Member. Thereafter, the ques- 
tion was mooted before Government as 
to what should be the year of allotment 
for the 4th respondent (Ahluwalia). 


5. Two factors having relevancy ' to 
the determination of the issue before us, 
were highlighted by Shri R. K. Garg, 
appearing for the appellant. He stated 


‘that so long as Shri Sahney was holding 


an. ex-cadre post . and was senior. to 
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Ahluwalia, the officiation of the latter 
was not legal and regular and therefore 
had to be ignored for the purposes of con- 
tinuity of officiating service. This break 
was material in fixing the year of allot- 
ment, Secondly, he urged that the con- 
tinuation of a non-cadre officer in a 
Cadre post beyond 3 months required 
the State concerned to report to the Cen- 
tral Government this fact and the Cen- 
tral Government in return had to con- 
sult and go by the opinion of the Union 
Public Service Commission. In the pre+ 
sent case, Ahluwalia had continued in 
the Cadre post of Superintendent of Po- 
lice, without this necessary exercise by 
the State and the Central Government 
and without the approval of the Union 
Public Service Commission. Thus, 
two reasons, briefly, stated above, were 
lethal to the claims of Ahluwalia and he 
was pound to be pushed to the year 1965 
and could not claim the-earlier year of 
allotment of 1961 awarded to him by the 
Central Government and the High Court. 
If the contentions put forward by Shri 
Garg were sound, the conclusion would 
be inevitable and the appeal must in- 
escapably be allowed. Thus, we are 
thrown back to an examination of the 
relevant rules in their application to -the 
facts present in this case. Of course, be- 
fore launching on that essay, we must 
also mention that the Central Govern» 
ment has a residuary power, in cases of 
equity and justice, to exempt an officer 
from the rigour of any rule or regula~ 
tion. l 


6. The Rules may now be reproduced 
before scanning the submissions of either 
side. It may be treated as common case 
that not only was Sahney (now retired) 
senior to Ahluwalia but he was holding 
an ex-cadre .post during the period 1-8- 
1968 to 12-10-1969. If this period were 
to be excluded from Ahluwalia’s officia« 
tion he must fail. It is also beyond dis- 
pute that there was no consultation with 
the U.P:S.C. for the period of officiation 
beyond 6 months of Shri Ahluwalia in 
a cadre post. The Union of India had, at 
one stage, agreed tentatively with Ahlu- 
walia’s case but changed its mind and 
came to the conclusion that there was a 
break in service between 1-8-1968 and 
19-10-1969 for Ahluwalia and, therefore, 
the benefit of officiation during that 
period could not be given in fixing the 
year of allotment under Rule 3 (3) (h) 
of the Regulation of Seniority Rules, 
1954. Again Government veered round to 
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the view that 1961 was the correct year 
of. allotment. : g 

7. Now the Statutory: Provisions: 

“7, Select List 

(1) The Commission shall consider the 
list prepared by the committee along 
with the other documents received from 
the State Government and, unless it con- 
ao any change necessary, approve the 
ist, $ 

(2) asisas 

(3} The list as finally approved by the 


- Commission shall form the Select List 


of the members of the State Police Ser- 
vice,” . 
Under this Rule a Select List was pre- 
pared where Ahluwalia was appointed 
against a Cadre post with effect from 
11-11-1965. Regulation 8 may also be 
read; 

“8. Appointments to Cadre post from 


Select List— Appointments of mem- 
bers of the State. Police Ser- 
vice from the , Select List to 


posts borne on the State Cadre or the 
joint cadre of a group of States, as the 
case may be, shall be made in. accord- 
ance with the provisions of Rule 9 of 
the Cadre Rules. In making such: ap- 
pointments, the State Government shall 
follow the order in which the names of 
such officers. appzar in the Select List. 

x 3 i ” 


Cadre Rules has governing force and so 
we must excerpt Rule 9 also: ; 

_ "9, ‘Temporary appointment of non- 
cadre officers to cadre posts.— 
(1) A cadre post in a State may be 
filled by a person who is not a cadre offi- 
cer if the State Government is satisfied; 

(a) that the vecancy is not likely to 
last for more than three months; or 

(b) that there is no suitable cadre offi- 
cer available for filling the vacancy. . 

(2) Where in any State, a person other 
than a cadre officer is appointed to a 
cadre post for a period exceeding three 
months the State Government shall 
forthwith report the fact to the Central 
Government together with the reasons 
for making the appointment. 


(3) On receipt of a report under sub- 
rule (2) or otherwise, the Central Gov- 
ernment may direct that the State Gov- 
ernment shall terminate the appointment 
of such person and appoint thereto a 
cadre officer and where any direction is 
so issued, the State Government shall 
accordingly give affect thereto, — 
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(4) Where a-cadre post :s likely to be 
filled by. a person who is not a cadre 
officer for a period exceeding six months, 
the Central Government shall report the 
full facts to the Union Fublie Service 
Commission with the REASONS for 
holding that no suitable afficer is avail- 
able for filling the post and may be in the 
light of the advice given sy the Union 
Public Service Commission give suitable 
directions to the State Gavernment con- 
cerned,” ‘ 
The critical rule regarding the assign- 
ment of year of allotment is Rule 3, 
which we may now reproduce. 


“3. Assignment of year of allotment: 
(1) Every officer shall be assigned a 
year of allotment in accordance with the 
provisions hereinafter conzained in this 
rule. f 

(2) esasa “ees 


(3) The year of allotment of an officer 
appointed to the service efter the com- 
mencement of these rules, shall be 











(b) Where the Officer is appointed to 
the Service by Promotion in accordance 
with Rule 9 of the Recrtitment Rules, 
the year of allotment of the juniormost 
among the officers recruited to the ser- 
vice in accordance with Rule 7 of these 
Rules who officiated continuously in -a 
senior post from a date earlier than the 
date of commencement of such officia- 
tion’ by the former; ` 


appointed to the Service by promotion 
in accordance with sub-rule (1) of R. 9 
of the Recruitment Rules, the period of 
his continuous officiation in a senior post 
shall, for the purpose of determination 
of his seniority, count only from the date 
of the inclusion, of his name in the Se- 
lect List, or from the date of his officiat- 
ing appointment to such senior post 
whichever is later. f 


Provided that where tke name of a 
State Police. Service Officer was included 
in the Select List in fore2 immediately 
before the reorganisation of a State and 
- is also included in the first Select List 
prepared subsequent to the date of such 
‘reorganisation, the name of such officer 
shall be deemed to have been continu- 
ously in the Select List with effect from 
the date of inclusion in tha first mention- 
ed Select List. ; f 


aeeses eeosee 


- officiated but for his. appointment, 
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. Explanation 4. An officer appointed to 
the Service in accordance with sub-rule 
(1) of Rule 9 of the Recruitment Rules 


Union of India 


- Shall be treated as having officiated in a 


senior post during any period of ap- 
pointment to a non-cadre post if the 
State Government has certified within 
three months of his appointment to the 
non-cadre post that he would have so 
for 
a period not exceeding one year, and, 
with the approval of the Central Gov- 
ernment, for a further period not ex- 
ceeding two years, to a non-cadre post 
under a State Government or the Cen- 
trai Government in a time-scale identi- 
cal to the time-scale in a senior post. 


There is one more Rule which can play 
a heroic role in a crisis between equity 
and legalism. That is, contained in R. 3 
of the All India Services (Conditions of 
Service-Residuary Matters) Rules, 1960: 


“3. Power to relax rules and regula- 
tions in certain cases:— Where the Cen- 
tral Government is satisfied that the op- 
eration of— f 


(ü) any rule made or deemed to have 
been made under the All India Services 
Act, 1951 (61 of 1951), or 


(ii) any regulation made under any 
such rule, i 
regulating the conditions of service of 


persons appointed to an All India Ser- 
vice causes undue hardship in any parti- 
cular case, it may, by order, dispense 
with or relax fhe requirements of that 
rule or regulation, as the case may be, 
to such extent and subject to such ex- 
ceptions and conditions as it may con- 
sider necessary for dealing with the case 
in a just and equitable manner.” 


8. In the perspective of the Act and 
Rules, we may proceed to analyse the 
submissions and assess their worth. We 
are not disposed to launch on a prolix 
investigation or delve into minute de- 
tails because we are impressed with the 
justice of the conclusion reached by the 
High Court and the Central Government 
in giving to Ahluwalia 1961 as the year 
of his allotment. It is indubitable that, as 
a fact, there was continuous  officiation 
by him in a cadre post right down to 
1971. There was no fault on his part. 
There was no illegality so far as we can 
gather. There was no outwitting at the 
instance of Ahluwalia, of the claims ofj 
any other candidate. The two technical 
infirmities powerfully pressed, with 
characteristic vigour, by Shri R. K. Garg 
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do not in the least detract from .the . 


effective officiation. as Superintendent of 
Police by Shri Ahluwalia. 
§. Let us assume for a moment that 
- the State Government had not reported 
to the Central Government and that the 
consultation with the Union Public Ser- 
vice Commission had not been made by 
the Central Government. Let us further 
assume that, in a strict view, that was 
needed. Even so; the Union Territories of 
Himachal Pradesh and Delhi should have 
formally told the Home Ministry about 
the officiation beyond three months by 
` Ahluwalia in a cadre post. This was not 
done. The real line of distinction be- 
tween a State and the Union of India 
might well be blurred a little when it 
is a Union Territory. Moreover, there is 
the circumstance that the entire service 
was in the melting pot for a few years 
because the All India Services were be- 
` ing switched from Himachal Pradesh and 
Delhi into all the Union Territories, Even 


N 


more; since uncertainty prevailed while - 


the question of a part of Punjab being 
tacked on to Himachal Pradesh came to 
engage the Administration. Amidst these 
fluctuating factors, the solecism com- 
mitted by the Union Territory of Hima- 
chal Pradesh in-not having reported to 
the Central Government about: continu- 
ing Ahluwalia, beyond 3 months, in a 
cadre post, was.a venial sin for which 
the candidate was free from blame. Se- 


condly, the argument, based on Sahney, © 


a senior to Ahluwalia, being in a ex- 
cadre post and therefore, Ahluwalia’s 
‘service during that period not being 
regular, also cannot be exaggerated out 
of proportion. Technically, the C.BI. 
posts are ex-cadre posts, but it is a 
Central Government Department and no- 
thing is suggested that there was some- 
thing suspicious in Sahney being kept in 
the C.B.I. to facilitate Ahluwalia’s con- 
tinuance in a Cadre post. Everything in 
this case is straightforward and, there 
fore, if there was any administrative 
lapse, Ahluwalia could not be victimized. 
Indeed, an unwitting . hardship inflicted 
on a member of the Service under such 
circumstances. can be relieved against. by 
exercise of the residuary power of Cen- 
tral Government under Rule 3 extracted 
| above. They passed the Order (Annexure 
X) which we reproduce: 
“Annexure ‘X’ 
No. 24/16/71-Pars. II (IPS) 
Government of India/Bharat Sarkar 
Ministry of Home Affairs/Grih Mantra- 
laya 
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ATR. 
MEMORANDUM 


S/Shii P. C. Sakney, K. S. Dhaliwal and ' 
V. K. Ahluwalia were appointed to the 
Indian Police Service by Promotion from 
the State Police Service on 30th January, 
1971 and allocated to the Himachal Pra- 
desh Cadre of Service. 


2. Prior to tbeir appointment to the 
Indian Police Service, these officers were 
holding the follcwing posts. 


ssssss eee tt te 


In accordance with regulation 9 of 
IPC (Appointment by Promotion) Regu- 
lations, 1955 the Select List Officers are 
to be appointed to the Cadre Post in the 
order in which their names appear in the 
Select List. As such in cases where a se- 


eoeeee 


-nior select list officer was not holding a 


cadre post. the officiation in a cadre post 
of a junior officer in the Select List was . 
not approved by the Central Govern- 
ment because the appointment of Junior 
Select List Officer to a cadre post was 
violative of the provisions of Regulation 
8 of the Promotion Regulations. 


Accordingly, it was decided that the rules 
may be relaxed to count the period of 


officiation against ex-cadre posts so as to 
give benefit of the service rendered by 
the junior officers in the cadre post for 
the purpose of seniority. Applying the 
ratio of the case of U. T. Cadre, the Gov- 
ernment of Indie has come to the con- 
clusion that the appointment of Shri P. C. 
Sahney in the CBI. on deputation basis 
from 7-12-1964 ta 6-10-1969 was made by 
the Central Government in public inter- 
est since Shri Sehney belonged to the 
U. T. Cadre which was managed by the 
Central Government. It can, therefore, 
be said that the question of misuse of 
provisions of rules and ‘regulations by 
the State Government in this case does 
not arise. The certificates that but for 
his appointment to ex-cadre post in the 
C.B.1., Shri Sahn2y would have continu- 
el against a cadre post, was to be issued 
by the Ministry of Home Affairs and the 
fault, if any, lies with the Central Gov- 
ernment and not with any State Govern- 
ment. It has, therefore, been tentatively 
decided to count the ex-cadre officiations 
of Shri P. C. Sahney from 7-12-1964 to 
6-10-1969 for the purpose of seniority 
in relaxation of fhe provisions of the 
LP.S. (Regulation of Seniority) Rules, 
1954. 


In view of the 


eounting of ex-cadre 


-officiation of Shri P.-C. Sahney for the 
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period 7-12-64 to 6-10-1969,. the. cadre 
_ officiation -of S/Shri K. S. Dhaliwal. and 
V. K. Ahluwalia prior to 13-10-1969 will 
. hot be violative of the provisions of Re- 
‘. gulation 8 of LPS. 
.Promotion) Regulations, 1955. It is, there- 
fore, prepared to count the. entire cadre 
officiation of S/Shri K. S. Dhaliwal and 
’ V. K. Ahluwalia for the purpose of their 
; seniority. Accordingly, the crucial ` Jate 


in respect of S/Shri K. S. Dhaliwal and. 


V. K. Ahluwalia shall be 28-3-1965 and 
11-11-1965 respectively. 


esnsee eenses t.s.: 


Sd/- A Jayaraman 


Under Secretary te the 
Government of India.” 


10. After full and second consicera- 
tion, the Central Government passed An- 
nexure ‘Y’ dated 1-12-1978, whereby 
Ahluwalia was given the benefit of 1961 
as the year of the allotment. The period 
of officiation of Ahluwalia between 1-8- 
1968 and 19-10-1969 was approved by the 
Central Government after consultation 
with the_U.P.S.C. This retrospectively 
` cured the infirmity that existed in Ahlu- 
walia’s officiation, beyord 3 months or 
6 months, in a cadre past without ron- 
sultation with. the U.P.S.C. The comtra- 
vention of Regulation 8 was, thus, re-iev- 
ed against, š 


11. Regulation 7, earlier reproduced, 
has reference to the Select List, received 
from the State, being approved by the 
. Commission, . Ahluwalia was in this list 
and by virtue of that inclusion in the 
Select List, was posted against a Cadre 
post with effect from 11-11-1965. Regula- 
tion 8 authorises such appointment of 
the members of the State Police Service. 
However, Rule 9 of the Indian Police 
Service (Cadre) Rules 1354 has a eracial 
impact in regard to temporary appo2int- 
ments-of non-cadre officers to Cadre 
posts. We have earlier- extracted the 
Rule, but in substance, the exercise pre- 
scribed by the Rule is that, when the 
.Cadre post is vacant and no Cadre Offi- 
. cer is available a non-cadre officer -may 
fill the vacancy for a period beyond three 
months if the State. Government resorts 
to the Central Government the ressons 
therefor and it is not ordered to be ter- 
. minated. The Central Government - may 
permit a non-cadre Officer to fill Cadre 
post for a period exceeding six mcnths 
provided it reports the Zull facts to the 
U.P.S.C. and acts responsibly in the light 
of the advice of the Commission. In the 
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“in a just and equitable manner”. 


‘power. We are, therefore, satisfied 
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present :-case, no such report by the State 
Government to the Central Government 
was sent, no consultation by the Central 
Government with the Commission was 
done. We are agreed that by-passing the 
Public . Service Commission bespeaks 
prima facie impropriety, but we are. not 
inclined to consider this grievance as de- 
structive of the officiation of Ahluwalia 
in the special .conspectus of facts present 
here. For one thing, Ahluwalia has no- 
thing to do with the error; for another, 
no senior of Ahluwalia suffered, thirdly, 
the Central Government, in exercise of 
its power to relax the Rules, in good 
faith and, indeed in equity, did reliéve 
the officer against this violation. That 
power to relax exists is admitted, al- 
though a feeble challenge to its vires was 
made in passing. When we consider the 
year of allotment what looms large is 
Rule 3 (iii) (b). Continuous officiation is 
the decisive factor. Assuming that 
what is needed is regular off- 
ciation and not _ physical officia- 
tion, it is perfectly open for-the Cen- 
tral Government to relax any irregular- 
ity by: relaxing any particular rule or 
regulation. We have earlier indicated the 
scope of this power and reproduced the 
Rule itself. It is not arbitrary because 
the Rule contains guidelines, Govern- 
ment must be satisfied, not subjectively 
but objectively, that any rule or regula- 
tion affecting the conditions of service 
of a member of the All India Services 
causes undue hardship, then the iniquit- 


ous consequence thereof may be relieved 


‘against by relaxation of the concerned 


Rule or Regulation. There must be un- 
due hardship and, further the relaxation 


must promote the dealing with the case 

These 
are perfectly sensible guidelines. ` What 
is more, there is implicit in the Rule,- the 
compliance with natural justice so that 
nobody may be adversely affected even 
by administrative action without a hear- 
ing. We are unable to see anything un- 
reasonable, .capricious or deprivatory of 
the rights of anyone in this residuary 
power ‘vested in the Central Government. 
Indeed, the present case is an excellent 
illustration of the proper exercise of the 
that 
the Central Government was right in in- 
voking its power to relax and’ regularize 


the spell of officiation, which was im- 





_pugned as irregular or illegal. The con- 


sequence inevitably follows that. - the 
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officer Ahluwalia was rightly assigned 
1961 as the year of allotment. 


12. The appeal fails and is dismissed. 
: Appeal dismissed, 


AIR 1980 SUPREME COURT 1454 
= 1980 Lab. I. C. 742 
(From: 1971 Lab IC 1459 (Assam & 
‘Nagaland)) 
V. R. KRISHNA IYER AND O. CHIN- 
NAPPA REDDY, JJ. 
Civil Appeals Nos. 1303 of 1972 and 
1538 of 1971, D/- 1-5-1980, 
Workmen of Sudder Workshop of 
Jorehaut Tea Co. Ltd., Appellant v. The 


Management of Jorehaut Tea Co. Ltd., 
Respondent and vice versa. i 
(A) Constitution of India, Art. 136 — 


New plea — Plea based on facts neither 
‘pleaded nor proved before tribunal and 
‘also not permitted to be raised in the 
High Court — Tenability of such plea, 
held, could not be decided in special 
leave appeal, (Para 3) 


(B) Industrial Disputes Act (1947), Sec- 
tion 25G — “Last come first go” — Not 
an inflexible rule — Departure from rule 
— Valid and justifiable grounds must be 
proved by management, 


The rule is that the employer shall re- 
trench the workman who came last, first, 
‘popularly known as ‘last come first go’. 
Of course, it is not inflexible rule and 
. extraordinary ‘situations may justify 
variations. For instance, a junior recruit 
who has a special qualification needed 
by the employer may be retained even 
though another who is one up is re- 
trenched. There must be a valid reason 
for this deviation, and, obviously, the 
burden is on the Management to substan- 
tiate the special ground for departure 
from the rule. Absence of mala fides by 
itself is no absolution from the rule in 
S. 25G. Affirmatively, some valid and 
justifiable grounds must be proved by 
the Management to be exonerated from 
the ‘last come first go’ principle. AIR 
:1966 SC 1657, Rel. on. (Paras 6) 
_ (C) Industrial Disputes Act (1947), Sec- 
tion 25G — Question. whether workmen 
fall in same category — Determination of 
— Relevant circumstances. 

S. 25G insists on the rule of “Last 
.come first go” being applied category- 
wise. That is to say, those who fall in the 
same category shall suffer retrenchment 


EX/GX/C392/80/CWM 





Workmen, Jorehaut Tea Co. v. Its Management 


A.I. R. 


only in accordance with the principle of 
last come first go. Where the seniority 
list of particular workmen is the same, 
there is a telling zircumstance to show 
that they fell in the same category. 
Grading for purposes of scales of pay and 
like considerations will not create new 
categorisation. It is a confusion or un- 
warranted circumvention to contend that 
within the same category if grades for 


‘Scales of pay, based on length of service 


etc., are evolved, that process amounts 
to creation of separate categories. 

(Para 7) 
Cases Referred: Chronological - Paras 
AIR 1966 SC 1657: 1966 Supp SCR 74 6 


Mr. M. N. Phadke, Sr. Advocate (Mr. 
S. N. Choudhury, Advocate with him), 
for Appellant in C. A. No. 1538 of 1971 
and for Respondent in C. A. No, 1303 of 
1972: Mr. P. R. Mridul, Sr. Advocate 
(Mr. K. P. Gupta, Advocate with him), 
for Respondent No. 1 in C. A. No. 1538 
of 1971 and for Appellant in C. A. No, 
1303. of 1972. 


KRISHNA IYER, J.:.— These two ap- 
peals, turning on the validity of the re- 
trenchment of 23 workmen way back in 
1966, are amenablé to common disposal. 
Mr. Phadke, appearing for the Manage- 
ment, argued straight to the point, so 
did Shri Mridul, with the result that we 
could get the hang of the case without 
much wrestling with time or getting 
paper-logged. Since, in substance, we are 
inclined to leave undisturbed the Award 
of the Industrial Tribunal, affirmed, as 
it were, by the High Court, both these 
appeals will be given short shrift with 
brief reasons. 


2. The facts, to the extent necessary 
to appreciate the issues canvassed, are 
brief. The Management of a tea planta- 
tion by name Jorehaut Tea Co. Ltd., re- 
trenched 23 workmen, 16 of whom were 
paid retrenchment compensation alleg- 
edly in terms of Section 25F of the In- 
dustrial Disputes Act (for short, the Act) 
and in the order of ‘last come, first go’, 
while the services of the other seven 
were terminated, although on payment of 
retrenchment compensation, allegedly in 
breach of S. 25G of the Act, i. e. out of 
turn. The dispute that was raised was 
decided by the Tribunal who upheld the 
validity of the retrenchment of the 16 
but set aside the termination of the other 
7. Consequently it directed their rein- 
statement with some back wages. The 
Award granted the following relief: 
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In respect of the workmen, viz, Sri 
Bhogeswar Saikia, Sri Nandeswar Bora, 
Sri Gunai Dora, Sri Premadhar.. Sarma, 
Sri Alimuddin Ahmed, Sri Deven Sarma 
and Shri Harlalal Biswas whose retrench- 
ment has been found to be not justified, 
they are entitled to reinstatement with 
continuity of service. These workers 
have not come forward to say that they 
remained unemployed from the date of 
their retrenchment. In the circumstances 
of the case, I think they may be given 
wages at half the rate from the date of 
retrenchment till the date of publication 
of the award in the Gazette. we 

3. We may first dispose of the work- 
ers’ appeal. In all, 23 persons were re- 
trenched. In respect of 16 the rule of ‘lest 
come, first go’ was applied. Thus hom- 
age was paid to S. 25G of the Act. But 
then, the workmen in their appeal, con- 
tended before us that 3. 25F had been 
breached and, therefore, the termination 
was bad in law. The Management’s case 
is that, as a fact, all or most of them had 
been reinstated when fresh vacancies 
had arisen, although neither party is akle 
to assert with certainty this case of re- 
instatement. That apart, if there be non- 
compliance with S. 25F, the law is plain 
that the retrenchment is bad. However, 
when probed further as to how S. 25F 
had been violated, Shri Mridul argued 
that the amount paid by way of re- 
trenchment. compensaticn envisaged in 
S. 25F fell short of what was legally 
due and hence there was non-compliance. 
Under more searching interrogation, Shri 
Mridul stated that the compensation had 
been computed on the basis of wages 
previously paid and in derogation of the 
Wage Board Award which had been im- 
plemented by the Management with 
effect from 1-4-1966. The retrenchment 
was on November 5, 1€66 i. e- months 
after April 1, 1966. Therefore, the -revis- 
ed. pay-scales as per the Wage Board 
Award should have been adopted in cal- 
culating the retrenchment compensa- 


tion. This spinal flaw randered the ten- 


der of compensation insufficient and, 
therefore, the retrenchment itself was in- 
valid. Maybe, there is apparent force in 
this contention. But Shri Phadke count- 
ered it by saying that fi was not open 
to the workmen to sprirg a surprise on 
the Management especially when the 
question was one of faci. He urged that 
before the Tribunal no plea based on the 
Wage Board Award was made and it was 
quite possible that the Management 
would have adequately met the conten- 
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tion if such a plea had been raised. The 
fact is that before the Tribunal the con- 
tention pressed before us was: neither 
pleaded nor proved. There is no hint of 
it in the Award. In the High Court  this| - 
new plea based on the facts was not per- 
mitted. Had there been some foundation 
laid at least in the written statement of 
the workmen, we might have been in- 
clined to explore the tenability of the 
plea, especially because there is no dis- 
pute about the Wage Board Award and 
the fact that it had been given effect to 
from 1-4-1966 and the further fact ‘that 
in the retrenchment notice the wages 
were not calculated according to the 
Wage Board’s Award. It must be remem- 
bered, however, that the Wage Board’s 
Award was subsequent to the retrench- 
ment although retrospectively applied 
and the workmen had accepted the re- 
trenchment compensation on the wages 
prevalent at the time of the retrench- 
ment. In the absence of any basis for this 
new plea we are unable to reopen an 
ancient matter of 1966 and, agreeing with 
the High Court, dismiss the appeal. But 
the 16 workmen being eligible admitted- 
ly for the Wage Board scale, will be paid 
the difference for the period between’ 
1-4-1966 to 5-11- 1966. 


4. Now, we will take up the merits of 
the Management’s appeal which relates 
to. the retrenchment of seven workmen. 
Admittedly, the rule in S. 25G of the 
Act, which postulates that ordinarily the 
‘last come, first go’ will be the methodo- 
logy of retrenchment, has not been com- | 
plied with provided we treat all the 
workmen in the category as one group. 
It makes for better appreciation of. the 
point if we read S. 25G at this stage: 

Where any workman in an industrial 
establishment, who is a citizen of India, 
is to be retrenched and he belongs to a 
particular category of workmen in that 
establishment, in .the absence of . any 
agreement between the employer and the 
workman in this behalf, the employer 
shall ordinarily retrench the workman 
who was the last person to be employed 





- in that category, unless for reasons to be 


recorded the employer retrenches 
other workman. 


5. The keynote thought of the provi- 
sion, even on a bare reading, is evident, 
The rule is that the employer shall re- 
trench the workman who came last, first, 
popularly known as ‘last come first go’. 
Of course, it is not an inflexible rule and 
extraordinary situations ‘may justify 


any 
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variations. For instance. a junior recruit 
‘whe has a special qualification needed by 
zhe employer may .be retained’ even 
though another who is one up is re- 
trenched. There must be a valid reason 
for this deviation, and, obviously, the 
burden is on the Management to substan- 
tiate the special ground for departure 
trom the rule. 


6. Shri Phadke brought- to our notice 
the decision in M/s. Om Oil & Oilseeds 
Exchange Ltd., Delhi v. Their Workmen, 
(1966) Supp SCR 74: (AIR 1966 SC 1657) 
io make out that it was not a universal 


principle which could not be departed- 


from by the Management that the last 
should go first. The Management had -a 
discretion provided it acted bona fide and 
on good grounds. Shah, J. in that very 
ruling, while agreeing that'a breach of 
the rule could not be assumed as prompt- 
ed by mala fides or induced by unfair 
labour practice merely because of a de- 
parture or deviation, further observed 
that the Tribunal had to determine in 
each case whether the Management had 
acted fairly and not with ulterior motive: 
The crucial consideration next mentioned 
by the learned Judge is that the Man- 
agement’s decision to depart from the 
rule must be for valid and justifiable 
reasons, in which case “the senior em- 
ployee may be retrenched before his 
junior in employment.” Surely, _ valid 
and justifiable reasons are for the Man- 
agement to make out, and if made out, 
5. 25G will be vindicated and not vio- 
lated, Indeed, that very decision stresses 
the necessity for valid and good grounds 
for varying the ordinary rule of ‘last 
come first go’. There is none made out 
here, nor even alleged, except the only 
plea that the retrenchment was done in 
compliance with S. 25G grade-wise. Ab- 
sence of mala fides by itself is nu abso- 
lution from the rule in S. 25G. Affirma-., 
tively, some valid and justifiable grounds 
must be proved by the Management to 
ke exonerated from the ‘last come first 
go’ principle. i 

7. It must be remembered that the 
above provision which we have quoted 
insists on the rule being applied cate- 
. |gory-wise. That is to say, those who fall 
in the same category shall suffer re- 
trenchment only in accordance with the 
principle of last come first go. The short 
point raised is that the seven workmen 
are not in the same category. The find- 
mg of the Tribunal, concurred in by the 
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High Court is that they fell in the same 
category. We quote the award: 

- “It will be seen that when there is- no 
trade test or anything to mark efficiency, 
there is no basis for placing the work- 
men in different grades and when all the 
workmen of the same category are to do 
the same work inasmuch as by the 
Management’s own evidence there is’ no 
gradewise allocation of duty within the 
same category. Although in the evidence 
the Management wanted to justify their 
depariure from the principle of ‘last 
come first go’ there is nothing to show 
that such a reason was recorded for de-. 
viating from the principle. In. the cir- 
cumstances of the case it cannot be said 
thet the management’s selection of per- 
sons to be retrencked leaving the junior- 
most in same category was just/fied and 
the reason now adduced for deviating 
from the principle zannot be accepted. in 
.the absence of the reason being not re- 
corded at the time of retrenchment. Fur- 
ther it will be alse noticed that although 
there is classification of workmen into 
grades(?) within the category, there is 
nothing to distinguish one workman of 
one grade from another workman of an- 
other grade inasmuch as there is no ‘allo- 
cation of duties amongst the workmen ‘of 
different grades in the category.” 

The seniority list is the same, which i 
a telling circumstance to show that they 
fell in the same category. Grading: for 
purposes of-scales of pay and like con- 
siderations will not create new categor- 
isation. It is a confusion or unwarranted 
circumvention to contend that. within 
the same category if grades for scales of 
pay, based on length of service etc., are 
evolved, that process amounts to creation 
of separate categor‘es. This fallacy has 
been rightly negatived by a detailed dis- 
cussion in the Award. The High Court 
has avoided the pitfall and we decline to 
accept the submission. The result is that 
the Award must hold good in regard to 
the illegally retrenched seven workmen; 
-. 8. What remains to be considered is 
the last submission of Shri Phadke that 
the engineering establishment wherein. 
these seven workmen are to be reinstat~ — 
ed is no longer in existence. Further, he > 
pleads that on account of long lapse of 
time on account of the pendency of the 
appeal in this Court the compensation 
payable by way of full wages may 
amount to a huge sum disproportionate 
to the deviance from the law. He, there- 
fore, pleads for moulding the relief- less 
harshly. ote ite. he* Z 
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9% -We. cannot sympathise-with a party. - 
who gambles in litigation to put off the 
evil day and when that day arrives prays 
to be saved from his own gamble. The 
Award had ‘given convincing’ reasons for 
reinstatement and even reduced the back 
wages to half, Still, the workmen were — 
dragged to the High Court and, worse, 
when worsted there, were driven ‘from 
Assam to Delhi to defend -heir pittance. 
The logistics of litigation for -indigent 
workmen is a burden the Management 
tried to use by a covert blackmail 
through the judicial process, Misplaced 
sympathy is mirage justice, we cannot. 
agree. Even so, we take note of the in- 
ordinate delay due to long pendency 
which is part of the pathology of proces-, 
sual justice in the Suprema . Court.. So 
we direct that half the back wages. -be- 
tween the date of retrenchment and the 
publication of the Award shall be paid, 
as directed in the Award i:self.. For the 
post-Award period, full wages will be 
paid until the High Court’s judgment on 
13-4-1971 and thereafter 75%. of the 
wages will be paid until £0-4-1980. 


10. Counsel contends that the Work- 
shop is not in existence now and rein~ 
statement is physically impossible. Sri 
Mridul, for the workmen, states that a 
just solution by the court in the given 
circumstances is acceptable. We direct 
that, in lieu of reinstatement, one year's 
wages, calculated on the scale sanctioned 
by the Wage Board recommendations, 
for each: such workman be paid. All the 
sums, if not paid before 15-5-1980, shall 
carry 12% interest. And up to 15-5-80 
they shall carry 9% interest in super- 
session of the interim order dated 5-5- 
1972. Rough and ready justice, for want 
of full information, is not satisfactory 
but cannot be helped. ; 


11, We dismiss the workmen’s appeal. 
No costs. We dismiss the Management’s 
appeal, subject to the above directions, 
Pih costs quantified at Rs. 5,000. 


Orders accordingly. 


=~. Uiha ‘Shankar v. 
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R. S. SARKARIA AND | 
_ R. S. PATHAK, JJ. 
` Civil . Appeal No, 2984 of 1979, D/- 
17-4-1980. 
Uma Shankar Skaon: Appellant V 
The Union of India and others, Respon- 
dents. 


Central Civil Service (Temporary Ser- 
vice) Rules (1965), R. 5 (1) — Terms and 
conditions of service must. be construed 
T&asonabiy, — Too technical a view can 
defeat essential spirit and intent behind 
conditions —. Appointment to post of 
Inspector of Central Excise — -Person 
who had -qualified and was selected for 
representing his University in an Inter- 
University Tournament appointed 
Person held should be taken to have ful- 
filled condition of eligibility though he 
could not participate in tournament for 
reasons beyond his control — Termina- 
tion of service held was illegal, Judg-. 
1956 of 
1979 D/- 11-7-1979 (Pat), Reversed. 

, (Para 5) 

Dr. Y..S. Chitale, Sr. Advocate (Mr. 
P. P. Singh, Advocate with him) for 
Appellant; Mr. R. B. Datar and Miss A. 
Subhashini Advocates, for Respondents. 


PATHAK, J.:— This appeal by special 
leave is directed against an order of the 
Patna High Court dismissing the appel- 
lants: writ petition against the termina- 
tion of his services, 


2. The-Collector of Central Excise and 
Customs, Patna, invited, by an advertise- 
ment dated 30th July, 1975, applications 
for filling up some posts of Inspector of 
Central Excise. Among those eligible for 
selection were “sportsmen who have. re- 
presented the Universities in the Inter- 
University Tournament conducted by 
the Inter-University Sports Board”. The 
appellant, who was studying in the M. A. 
(Political Science) in the. Mithila Univer- 
sity was one. of the applicants and he 
was directed to appear for a physical 
test and an interview. On. 12th Decem- 


` ber, 1975. the Collector of Central Excise 


` and Customs issued a letter 
: the appellant that he had been selected 


informing 
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. for appointment in a temporary vacancy 


x 


of Inspector, and that hẹ would be on 
probation for a period of two years, The 
appellant joined the post and continued 
therein. On 30th April, 1976 he received 
a letter from the - Assistant Collector 
(Headquarters) Central Excise. pointing 
out that he had submitted attested copies 
only of the sports certificates along with 
his application for appointment and he 
was directed to submit the original certi- 


ficates. The appellant forwarded the 
original certificates. Nothing hap- 
pened for some time and thë 
appéllant - continued in the post 


without any objection. It was almost 
a year later'that the Assistant Collector 
(Headquarters) wrote to the appellant 
to’ supply details of the tournament at 
which he had represented ' the ` University. 
On 27th February,- 1978, the appellant 
referred to’ the Sports Certificate dated 
28th July, 1975, issued’ by the Deputy 
Registrar of the L, N, Mithila University, 
Darbhanga. The original certificate had 
been sent by him to the Collector, along’ 
with the other certificates on 5th May, 
1976. The appellant explained that he 
had qualified and was selected, to repre- 


sent the Mithila University in the Inter-. 


University Tournament to be held at 
Banaras Hindu University, Varanasi, in 
the year 1972 but that a serious ‘illness 


had intervened and prevented him‘ from 
. actually participating in the tournament, 


He pointed out that this had been made 
clear by. him during the.. interview. for 


_ selection before the Appointments. Com= 


r 


mittee and that as he had been discharg- 
ing his duties to the satisfaction of his 
superior officers ‘ever - since December, 
1975 and had, in fact captained the sports 
team on behalf of the Excise ‘ Depart- 
ment at Calcutta ‘for two years, he was 
astonished that the question should be 
raised now. Another fourteen months 
later, on 16th June, 1979, the Assistant 
Collector (Headquarters) made an order, 
purporting to ‘be under the proviso’ to 
sub-rule (1) of Rule 5 ‘of the- Central 
Civil Service (Temporary Service) Rules 
1965, terminating the services of the ap- 
pellant. ‘The appellant then applied for 
relief under Article 226 of the Constitu- 
tion to the High’ Court: against- the 
order; but the High Court has summa- 
rily | dismissed the writ petition. “- ~~ 

3. In this appeal, the 
tends that -he fulfilled the conditions of 


eligibility and that there was no justi- 


fication for terminating his- services. 
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4. The case of the respondents is that 
thə appellant was appointed under a 
mistake inasmuch» as the -condition ` of 
eligibility required actual representa- 
tion of a University in an Inter-Univer- 
sity Tournament conducted by the Inter- 
University Sports, Board and that, there- 
fore, the appellant was not entitled to . 
any relief against the termination of his 
services, ; 


5. Having- given the matter our care- 
ful consideration, it seems to us that the 
respondents have proceeded on a techni- 
cal view of the matter wholly unjusti- 
fied by the intent behind the condition 
of eligibility, Thə condition required that 
the applicant should have been a sports- 
man who had represented his University 
in an Inter-University -Tournament con- 
ducted by the Inter-University Sports 
Board, There is 'no dispute before us 
that the appellant did qualify, and was 
selected, for representing the - Mithila 
University . in the Inter-University 
Tournament at thè- Banaras Hindu Uni- 
versity in the year 1972, “All that re- 
mained was that he should: have partici~ 
pated in the tournament. Unfortunately 
for him, he fell :l] and was unable to do 
so. The fact that he fell ill, and-for that 
reason was unable to. represent his 
university, is not’ disputed,’ There is 
nothing to’ show that but for that illness. 
he would not have: actually taken: part 
in the tournament. It seems to us that 
con a reasonable view of the facts the 
appellant should be taken to have: ful- 
filled the condition of- eligibility. The 
terms and condicions of service are in- 
tended to be construed reasonably, and 
too technical : a view : can . defeat the 
essential spirit and intent embodied 
in them, The intention was to appoint 
meritorious- sportsmen to the posts, 
and that object is served if a person 
who had qualified and was sele- 
ctéd -for representing his university 
in an Inter-University Tournament con- 
ducted by the Inter-University Sports 
Board is appointed, notwithstanding that 
he was actually prevented from partici- 
pating- because : ‘of reasons beyond his 
control, 


6. We have no doubt that on the in- 
terpretation which has found favour 
with us the appellant will be entitled to 
a certificate of eligibility, a requirement 
postulated by the terms of his appoint- 
ment, 


7. The appeal is allowed, the order 
dated 16th June; 1979 made by.the Assis- 
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tant Collector (Headquarters) is quashed 
and the respondents are directed .io 
treat the appellant as con-inuing in ser- 
vice, The appellant is entitled. to His 
costs. throughout.. : 

: Appeal allowed, 


AIR 1980 SUPREME COURT 1459 
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R. S. SARKARIA AND 
R. S. PATHAK, JJ. 


Civil Appeal No. 621 of 1975, Dj- 
15-4-1980. 


iepal Singh, Ropers v. 
U. P. and others, Responcents. 
Constitution of India, Article 311 @) 
= Temporary Government Servant — 
Order terminating services. — When can 
be regarded as an order imposing 
punishment so as to attract Article 311 
(2) — Test. 

An order terminating the services f 
-a temporary Government servant, amd 
ex facie innocuous in that it does not 
cast any stigma on the Government ser- 
vant os visits him with penal conse 
‘quences must be regarded as effecting a 
termination simpliciter, but- if it is dis- 
covered on the basis of material adducat: 
that although innocent in its terms the 
order was passed in fact with a view to 
punishing the Government servant, it is 
a punitive order . which can be pass2d 
only after . complying with Article S11 
(2). (Para 5) 
The «pplication .of the abovemention2d 


State of 


test is not always easy. In each case it | 


is necessary to examine the entire range 
of facts carefully and consider whether 
in the light of those facts the superior. 
authority intended to punish the Gav- 
ernment. servant or, having regard to his 
` character, conduct and suitability in 
relation to the post held by him it was 
intended simply to terminate his 
services. The function of the court is to 


discover the nature of the order by at-~ 


‘tempting to ascertain what was the mo- 
tivating consideration in the mind of the 
authority which prompted. the order, 


(Para - 5} - 


In the present case, after the diszi- 
‘plinary proceedings initiated against the 
temporary Government servant were 
dropped, the question whether he shor ld 


*Spl. Appeal No. 9 of 1873, D/- 133- 
1973 (AN). 


‘EX/FX/C312/80/MBP 
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be retained in service .was a matter 
which subsequently arose directly during 
the drive instituted by the authorities 
for weeding out the officers who were 
unsuitable or unfit to be continued in 
service. A list. of such officers was pre- 
pared and. the. petitioner’s name was in- 
cluded in that list on the basis of 
material which was sufficient to lead to 
the conclusion that the petitioner was 
not suitable -for being retained in ser- 
vice. - Subsequently, .an order terminat- 
ing his services was passed on the 
ground that his services were no more 
required. 


Held that the gunea order ‘was not 
made by: way of punishment. The cir- 
cumstance that disciplinary proceeding 
was instituted against the petitioner 
earlier does not in itself lead to the in- 
ference that the order was by way of 
punishment. His general character and 
conduct led to the impression that he was 
not suitable for being retained in service. 
AIR 1971 SC 1011, AIR 1974 SC -423 and 
AIR 1976 SC 1766, Disting. Spl. Appeal 


No. 9 of 1973, D/--13-3-1973 (All), 
Affirmed. ‘(Para 6) 
Cases ` -Referred : : Chronological Paras: 


AIR 1980 SC 42:1979 Lab IC 1389 6 
AIR 1976 SC - 1766: (1976) 3 SCR 540: 

‘1976 Lab IC 1146 7 
AIR 1974, SC 423: (1974) 2 SCR 335: 

1974 Lab IC 358° ~~. 7 
AIR 1971 SC 1011: (1971) 2 SCR 191: 

1971 Lab IC 724 7 

Mr. V. J. Francis, Advocate, for Appel- 
lant; O. P. Rana, Advocate, for Respon- 
dents. .. 

PATHAK, J.:— This appeal by special 
leave arises out’ of a writ petition filed 
by a police officer aggrieved by vg ter- 
mination of his services, - 


2. The appellant was a pemnpaeaty 
Sub-Inspector of Police. He was posted 
at.Shahjahanpur in 1969. The Superin- 
tendent of Police, Shahjahanpur com- 
menced disciplinary proceedings against 
the appellant on the charge that he had 
violated R. 29 of the U; .P. Government 
Servants Conduct Rules, 1956 inasmuch as 
without prior permission of the Gov- 
ernment he had contracted a second 
marriage in November, 1964 while his 
first wife was alive. The charge was 
denied by the appellant.-- The Superin- 
tendent of Police recorded evidence. But 
at this stage the Deputy Inspector 
General of Police Bareilly made an. 
order on March 12, 1970, quashing: the 
disciplinary proceedings on -the ground, 


that the- offence had been. committed .at 


. Pithoragarh, -situated in ..a. different 
- police. range, and therefore the proceed- 

‘ings taken against, the appellant were 
. incompetent, 


3. Meanwhile, on March 8, 1970, the 


Inspector General of Police, Uttar Pra- 
desh, had issued a letter to all Superin- 
tendents of Police in the State directing 
them to submit a list of Sub-Inspectors 
` whose reputation and integrity were 
very low or who were generally involv- 
ed.in scandalous conduct, drinking, im- 
“morality or other acts injurious to the 
reputation of the Police service or who 
were involved in encouraging crime, The 

Superintendent of Police, Shahjahanpur 

included the name of the.appellant in 
- the list submitted by him. On April 27, 

1970, the Deputy Inspector General. of 

Police made an order terminating the 

services of the appellant. 
recites that the services of the appellant 

“are no more required and. that he will 
` be considered to have ceased to be in 

SET VICE. ...ssenereeee 

4, The appellant | filed a writ petition 
against the order terminating his ser- 
vices, and ‘claimed that the order con- 

‘travened Article 311 (2) of the Contitse 

tion inasmuch. as it was an order impos- 

ing the punishment of dismissal or. re- 
moval from service without satisfying 
the conditions prescribed in that, provi- 
sion. It was also alleged that the order 
was passed mala fide. The writ petition 


was dismissed by a learned single Judge - 
of the Allahabad High Court: An appeal - 
‘was dismissed by a Division Bench of - 


‘the High Court on March 13, 1973. 

5. In the appeal before us; it is urged 
for the appellant that the High Court 
was wrong in’ holding that the order 
terminating the appellant’s services wäs 
“mot an order imposing a pi .ishment, 
We are referred to the disciplinary pro- 
ceedings. instituted against the appellant 
in 1969 and it is submitted that although 
the order of termination does not refer 
to those proceedings. and the charge on 
which -they were commenced, the appel- 
lant’s services were terminated with a 
view to punish him. for . contracting a 
second marriage without prior permis- 
sion of the Government. We are satis- 
fied that the contention is without subs 
stance. It is now settled law that an 
order terminating the services of a tem- 
porary Government -servant and ex facie 


innocuous. in that it does not cast- r, 


` istigma on the- -Government servant . 


visits. hia with penal consequences : aoa: 


i ::, Nepal Singh:v, State of: U: P, ` 


The order 


-order. by attempting to 


which he consid2red’ was’ 


AER, 


be regarded as.-effecting a ‘termination 
simpliciter, but if it is discovered. on thei. 
basis of material adduced that although 
innocent in its terms the order was pas-i 
sed in fact with a view to punishing the 
Government servant, it is a punitive’ 
order which can be passed only after| 
complying with Article 311 (2) of thei 
Constitution, : The scope of the enquiry 
called for in such a case has been out- 
lined by’ one of us in State of Mahara- 
shtra v, Veerappa R, Saboji, : AIR 1988 - 
SC 42:(1979 Lab IC 1389). But the 
question which calls for determination 
in all such cases is whether the facts 
satisfy the criterion repeatedly laid down 
by this Court that an order is not passed 
by way of punishment, and is merely an 
order of termination simpliciter, if the 
material against the Government servant 
on which the supsrior authority has acted 
constitutes the motive and not the 
Zoundation for the order, The applica- 
tion of the test is not always easy. In 
éach case it is necessary to examine the 
entire range of facts carefully and con- 
sider whether in the light of those facts 
the superior authority intended to 
punish the Government servant or, hav- 
ing regard to his character, conduct an 
suitability in relation to the post heldj - 
by him it was intended simply to termi- 
nate his services, The function of thej- 
court is to discover the nature of the 
ascertain wha 
was the motivating consideration in thel 
mind of the authority which prompted 


the. order. 


. 6. In the. present appeal, the appellan 
was a temporary Government servant. 
The’ question whether he should be: re- 
tained in service was a matter which 


„arose directly during the drive institut- 


ed by the Inspector General of Police in! 
March, 1970, for weeding out: police offi- 
cers’ who were unsuitable or unfit to be 
continued in service. The Superinten- 
dent of Police prepared a list of Sub- 
Inspectors functioning . within his juris- 
diction, and included the name. of the 
appellant in that list. The material 
sufficient to 
lead to the conclusion that the appellant, 
who was a temporary Government ser- 
vant, was not suitable for being retained 
in service, ‘His general character and 
conduct led to that -impression, There 
is nothing to. show that the impugned 


order was made by way of punishment.) 


The circumstance that a disciplinary pro- 
ceeding had-been instituted against him 
earlier does not in itself lead. to.. thein- 


AMO eae 


. ference that the impugnec.. order. was 2y 
_ way of punishment, As:we have observed, 
, that is a conclusion „which must follow 
from the nature.of the infent behind the 
order, That intention. can be discovered 


and proved, like any other. fact, fram. 


the evidence on the recorc, In this caze, 


it is not proved that the impugned order 


was intended by way of punishment; 

7. Learned counsel for the appellant 
-relies on State of Bihar v. Shiva Bhk- 
shuk Mishra, (1971) 2-SCR 191: (AIR 1971 
SC 1011) and State ‘of Uttar Pradesh v, 
Sughar Singh, (1974) 2 SCR 335: (AIR 
1974 SC 423). Both were cases of per- 
manent Government servants. - And as 
regards Regional Manager v, Pawan 
Kumar Dubey, (1976) 3 SCR 540: (AIR 
1976 SC 1766), to which also reference 
has been made, that was a case where 
on the facts the Court found that there 
were No administrative r2asons for. tne 
; impugned reversion, 

8. The appeal fails and is dismissed, 
but in the circumstances there is 720 
order as to costs, 

‘Appeal PEET 
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= 1986 Lab. I. C. 749 
; (From: Delhi)* 

V, R. KRISHNA IYER AND . 

O. CHINNAPPA REDDY, JJ. - 

‘> Civil Appeal No, 
‘11-4-1980. 

R. R, Verma and others, . Appellants v. 
.The Union of India and others, Respon- 
` dents, - 

(A) All ` India Services (Conditians 
of Service-Residuary ‘Matters) Rules 

(1960), Rule 3 — Constitution of Incia 
‘Articles 14, 16 — Power to relax ruies 


‘and regulations in certair cases under 


‘Rule 3 — R, 3 is not uncenstitutional >n 
- ground that it vests unfettered discre- 
tion in Government. 

The Central Government is vested 
with a reserve power under Rule 3 to 
deal with unforeseen anc unpredictable 
' situations, and to relieve the civil ser- 
vants from the infliction of undue hard- 
ship and to do justice and. equity. It 
‘does not mean that the Central Govern- 
‘ment is. free to. do what they like, re- 
.gardless of right or wrong; nor does if 


a a er 
*Civil Writ Petn: = 854 of 1978, Di- 
' 27-8-1979 (Delhi). aa 3 


R: R. Verma:v, Union:of India -° 


“mean -that' the ‘Courts. are powerless to` ` 
-correct them. The - Central 


_,also: observe the 


* S.C. 1461 


ment ‘is:bound to exercise the power in 
the public interest with a view to secure 
civil servants of efficiency and integrity. 
When and only. when. undue hardship is 
caused by the application of the rules, 


- the -power to relax is-to be exercised 


in a just. and equitable: manner but, 


again, only to the extent necessary for 


so dealing. with the case. The exercise 
of the power of relaxation like all other 
administrative actions affecting rights 
of parties is subject te judicial review 
on grounds now well known. Viewed in 
this light Rule 3 is not unconstitutional 


.on ground that it vests: an. unfettered 


discretion in the Government, | (Para 4) 


Public interest, in the matter of the 
conditions of service of civil servants, is 
best served by rules which are directed 
towards efficiency and integrity, Now, 
very wide as the range covered by the ` 
rules is, the rules can never be exhaus- 
tive, Unforeseen and complex. situa- 
tions often arise. as will be obvious even 


- from a bare perusal of the cases reported 


in the Law Journals arising out of “ser~ 
vice controversies”, Very often it is 
found that an all too strict application of 


-a rule works undue hardship on a, civil 


servant,. resulting in injustice and in- 
equity, - “causing disappointment and 
frustration to the civil servant and finally 


` . Jeading to the defeat of the very objects 
2686 of 1979, Di- i efficie 


aimed. at by the rules namely efficiency 
and integrity of civil servants, 
i (Para 4) 
(B) All India Services (Conditions 
of Service-Residuary Matters) Rules 
(1960), Rule 3 — Review of order by 
Central Government — It can review 
though.such power is not conferred by 
Rules. (Constitution of India, Art. 226). 
The principle -that the power to re- 
view must be conferred by statute ej- 
ther specifically or by necessary implica- 
tion is inapplicable to decisions purely . of 
en -adrninistrative ‘nature, To extend 
the principle to pure administrative de- 
cisions would indeed- lead to untoward - 
and startling results, Surely, any Gov- 
ernment must be free to alter-its policy 
or its decision in administrative matters, 
If they are to carry on their daily admin-- 
istration they cannot be hide-bound by 
the rules. and restrictions of judicial pro- 
cedure though of course they are bound 
to obey all. statutory: requirements and 
principles of. natural 
justice. where -rights of parties may -be 


affected, .. Here again,.it can be..empha- 


Govern= . : 
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sised that if administrative decisions are 
reviewed, the decisions taken after re- 
view are subject to judicial review. on 
all grounds on which an administrative 
decision may be questioned in a Court, 
AIR 1970 SC.1273; AIR 1971 SC 1045 
and AIR 1975 SC 2277, Distinguished, 
(Para 5) 
(C) ‘Constitution of India, Arts, 133 
and 226 — Writ petition dismissed as in- 
fructuous — Certificate under Art, 133 
cannot be granted, (Para 1) 
Cases Referred: Chronological -- Paras 
1980 Lab IC 735 (SC) 1, 2 
AIR 1975 SC 2277: (1976) 2 SCR 128; 
1975 Lab IC 1681 5 


AIR 1971 SC 1045: (1971) 2 SCR 522 5 
5 


AIR 1970 SC 1273 

Mr. R. K. Garg, Sr, Advocate (Mr, 
C. M. Nair, Advocate with him.), for 
Appellants; Mr. H. S. Marwah, Advocate 
(for No. 6) and Mr. V.-M. Tarkunde, Sr., 
Advocate, (Mr, P, P. Juneja, Advocate 
with him) (for No. 7), for Respondents} 
Mr, Lal Narain Sinha, Att, Genl, Mr. 
Abdul Khader, Sr. Advocate (Miss A, 
Subhashini, Advocate with them), for 
Union of India, 

CHINNAPPA REDDY, J.:— The judg- 
ment in this appeal is really an appen- 
dix to the judgment pronounced by us 
in Civil Appeal No. 2112 of 1979 (report= 
ed in 1980 Lab IC 735 (SC) ). The relevant 
facts may be gathered from that judg- 
ment, The further events requiring to 
be mentioned -are these: While the writ 
petition filed -by Ahluwalia in the High 
Court of Himachal Pradesh was_ pending, 
some of the ‘respondents to the writ pe- 
tition and one R. R. Verma all direct 
recruits, chose to file a writ petition in 
the Delhi High Court questioning the 
notice dated June 29, 1973, calling upon 
them to submit representations against 
the year of allotment proposed to be al- 
jotted to Sahney, Dhaliwal and Ahlu- 
walia, After the writ petition of Ahlu- 
walia was allowed, and after the Central 
Government passed the order dated -July 
27, 1979, pursuant to the direction issu- 
ed by the High Court of Himachal Pra- 
desh, the Delhi High Court dismissed the 
writ petition filed by the direct recruits 
as infructuous, The High Court, however, 
granted a certificate of fitness to appeal 
to this Court under Article 133 of the 
Constitution. Therefore, this appeal. The 
writ petition having been dismissed as 
infructuous we do not see how a certi- 
-ficate under Article 133 could have been 
granted, But, we do not want to dismiss 
the appeal © on that preliminary ‘ground, 


R. R. Vermaiv, Union of India 


A.LR. 


Shri R. K, Garg, learned counsel for the 
appellants challenged the order of the 
Central Government dated July 27, 1979 
on three grounds: (1) Rule 3 of the All 
India. Services (Conditions of Service- 
Residuary Matters) Rules, offended Arti- 
cle 14 of the Constitution and was ultra 
vires as it conferred. arbitrary and un- 
canalised power upon the Central Gov- 
ernment to grant relaxation whenever it 
pleased it to do so, (2) The discretion to 
relax the rules was wrongly exercised in 
the present case, (3) The Central Govt, 
was powerless to review its earlier 
orders as such a power of review was 
Mot expressly conferred by the rules. 


2. The second question has already 
been considered by us in Civil Appeal 
No, 2112 of 1979 (reported in 1980 Lab 
IC 735 (SC)) and we have held that this 
was a fit case for the exercise of the 
power of the Central Government to re- 
lax the rules, 

3. The first question is about the 
Constitutional validity of Rule 3 of the 
All India Services (Conditions of Service- 
Residuary Matters) Rules 1960, Rule 3 
is as follows: 

“3, Power to relax rules and regula- 
fions in certain cases, — Where the 
Central Government is satisfied that the 
operation of — . 

(i) any rule made or deemed to have 
been made under the All India Services 
Act, 1951 (61 of 1951), or 

(ii) any regulation made under any 
such rule; 
regulating the conditions of service 
of persons appointed to an All 
India Service causes undue hardship in 
any particular case, it may, by order, 
dispense with. or relax the requirements 
of that rule or regulation, as the case 
may be, to such extent and subject to 
such exceptions and conditions, as it 
may consider necessary for dealing with 
the case in a just and equitable manner”. 
The submission of Shri Garg was that 
the rule conferred upon the Central 
Government absolute and arbitrary dis- 
cretion, a discretion left entirely to the 
satisfaction of the Government with no 
prescribed objective standards or guide- 
lines, It is true that the rule is couched 
in a language suggestive: of near- 

autocratic power reminiscent of “bad 
old days” of the Imperial Raj but, we 
have no doubt that the rule is not meant 
to vest the Central Government with 
power-to pass any order they like with 
a view to promote the interests of a 
favoured civil servant. It is: really meant 
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to relax, in appropriate cases, the re- 
lentless rigour of a mechanical applica- 
tion of the rules, so that civil servants 
may not be subjected to undue and un- 
deserved hardship, Sufficient guidance 
can be had from the very. rule and from 
the scheme of the various statutory pro- 
visions dealing: with . the - conditions of 
service of Members of the All. India Ser- 
vice, 


4, Section 3 of the All India Serviced 
Act enables the Central Government in 
consultation with the Governments: of 
the States concerned to make rules for 
the regulation.of recruitment, and the 
conditions of service of persons appoint- 
ed to an All India Service. Pursuant to 
the power given by Section 3 of the All 
India. Services Act the Central Govern~ 
ment has made innumerable sets of 
rules, some common to all the All India 
Services and some applicable separately 
to each of- the All India Services, The 
All India Services (Leave Rules, the All 
India Services (Conduct) Rules, the All 
India Services (Discipline. and Appeal) 
Rules, the All India Services (Travelling 
Allowance) Rules, and the All India Ser- 
vices (Conditions of Service-Residuary 
Matters) Rules are exemples of -rules 
made under Section 3 of the All India 
Services Act ' which are common to all 
the Ali India Services, The Indian Police 
Service (Cadre) Rules, the Indian Police 
Service (Recruitment) Rules, the Indian 
Police Service. (Probation) Rules, the 
Indian Police Service (Regulation of 
Seniority) Rules are examples of rules 
made under Section’.3 ož the All India 
Services Act applicable to a single All 
India Service, namely, the Indian Police 
Service,.The rules, as may be seen, deal 
with countless matters which concern a 
civil servant, such as creation' of cadre, 
fixation of „Cadre Strength, recruitment, 
seniority, promotion, - leave, allowances, 
conduct, discipline and eppeal, ~and a 
host. of such other matters, The golden 
thread if we may so call it, which runs 
through the entire complex fabric ol 
rules is the securing of konest-and com- 
petent | civil servants, Integrity and eff- 
ciency © are the hall-marks of any civif 
service anywhere ahd they are what are 
contemplated: and: aimed at by the. wide 
range of rules.: The interest to be served 
is alwaysthe. public interest and not in- 
dividual interest. Public interest, in: tha 
matter of the conditions of “service of 
civil servants, is best served by’ rules 
which are directed. towards efficiency 
and integrity. Now, very -wide as the 
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Union of India S.C. 1463 


range.-covered by the rules is, the rules 
can never be exhaustive, Unforeseen and 
complex situations often arise as will be 
obvious even from a bare perusal of the 
cases reported in the Law Journals aris- 
ing out of “service controversies”, Very 
often it is found that an all too strict 
application of a rule works undue hard- 
ship on a civil servant, resulting in in- 
justice and inequity, causing disappoint- 
ment and frustration to the civil servant 
and finally leading to the defeat of the 
very objects aimed at by the rules 
namely efficiency and integrity of civil, 
servants. Hence it is that the Central 
Government is vested with a reserve 
power under Rule 3 to deal with un- 
foreseen and unpredictable situations, 
and to relieve the civil servants from the! 
infliction `of undue hardship and to doj 
justice and equity. It does not mean} 
that the Central Government is free tol 
do what they like, regardless of right or 
wrong, nor does it mean that the Courts 
are powerless to correct them. The, 
Central Government ‘is bound to exer-| 
cise the power in the public interest: 
with a view to secure civil servants of. 
efficiency and integrity, When, and only} 
when ‘undue hardship is caused by the: 
application of the rules, the power to 
relax ‘is to be exercised in a just and; 
equitable manner but, again, only to the: 
extent necessary for so dealing with thej 
case,- We do not have to add that the 
exercise of the power of relaxation like 
all other administrative action affecting: 
rights of parties is subject to judicial re- 
view on grounds now well known, View- 
ed in’ this light we do not think that 
Rule 3 is unconstitutional on the ground 
that it vests an unfettered discretion in 
the Government. 


5. The last point raised by Shri Garg 
was that the Central Government had 
no power to review its ealier orders as 
the’ rules do not vest the Government 
with any such power, Shri Garg relied 
on certain decisions of this Court in sup- 
port of his submission: Patel Narshi 
Thakershi `v, Pradyamunsinghji Arjun- 
singhji AIR 1970 SC 1273, D, N., Roy v. 
State of Bihar (1971) 2 SCR 522: (AIR 
1971 SC 1045) and State of Assam v. 
J. N, Roy Biswas . (1976) 2 SCR 128:. 
(AIR 1975-SC 2277), All the cases. cited 
by Shri Garg are cases where the “Gov- 
ernment was. exercising quasi-judicial 
powers ‘vested in them by statute, ` We 
do not think that the principle that thi 
power to review must be ‘conferred by 
statute either specifically or by necessa- 
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ry implication is applicable to decisions . 


jpurely of an administrative nature, To 
rextend the principle to pure administra- 
tive decisions would indeed lead to un- 
‘toward and startling results, Surely, any 
Government must be free to alter its 
policy or its decision in administrative 


matters, If they are to carry on their ` 


daily administration they cannot be hide- 
bound by the rules and restrictions of 
judicial procedure though of course they 
are bound to obey all statutory require- 
ments and also observe the principles of 
natural justice where rights of parties 
may be affected, Here again, we empha- 
sise that if administrative decisions. are 
reviewed, the decisions taken after review 
are subject to judicial review on all 
grounds on which an administrative de- 
cision may be questioned in a Court. We 
see no force in this submission of the 
learned counsel, The appeal is, therefore, 
dismissed, ; 

. Appeal dismissed, 





AIR 1980 SUPREME COURT 1464 
(From: ILR (1972) Punj & Har 156) 


S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 


Civil Appeals Nos. 1270 and 1317-1319 - 


of 1970, D/- 7-5-1980. 


Mrs.. Raj Kanta, Appellant v. The Fin- 
ancial Commissioner, Punjab and an- 
other, Respondents. 


Punjab Security of Land Tenures Act 
(10 of 1953), S. 9 (1) (ii), and Explanation 
— S. 9 (1) (ii) includes even a single un- 


explained default in, payment of rent. 


ILR (1972) 1 Punj & Har 156, Reversed. 
The cumulative effect of the entire 
sentence in cl. (ii) of S. @ (1) unmistak- 
ably is that the Act includes even a single 
default in payment of rent and that is 
why instead of using the word ‘default’ 
the word ‘regularly’ has been employed 
which is immediately followed by the 
words ‘without sufficient cause’. The use 
` of the words ‘without sufficient cause’ 
clearly indicates that the intention of the 
legislature was that in order to escape 
ejectment, the tenant must at least be 


regular in payment of the rent and if he. 


wants to get rid of the consequences of 
“his default, he must prove sufficient 
cause. If, however, the word ‘regularly’ 
is ‘construed ` as meaning at regular inter- 
vals so as to include a single default, 
then the term ‘without sufficient cause’ 
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becomes absolutely redundant, For’ in- 
stance,’ even if a single default in 


tenant, his case could be taken out of 
the ambit of clause (ii) of S. 9 (1) with- 
out insisting on the tenant to prove suffi- 
cient cause for this single default. That 
would, therefore, make the words ‘suffi- 
cient cause’ meaningless in such cases. It 
is well settled that the legislature does 
not waste words and every word that is 
used by it must be presumed to have 
some significance, ILR (1972) 1 Punj & 
Har 156, Reversed. (Para 10) 

Although the Act is heavily loaded in 
favour of the rights of the tenants so as 
to confer on them several important 
benefits and privileges yet as the Act is 
confiscatory.in nature, so far as the 
landlord is concerned it should: be strict- 
ly construed within the limited 
inasmuch as the landlord is conferred 
limited grounds on which ejectment is 
permissible under S. 9 which appears to 
be a safety valve for the limited rights 
that are left with the landlord under the 


Act. In order therefore to advance the 


object of the Act so as to assure the lim- 
ited protection to the landlord, the’ lan- 
guage employed in the various clauses 
of S. 9 has to be construed so as to give 
real benefit to the landlord within the 
limited range that the section operates. 


sphere. 


ALE 


the ~ 
` payment of the rent is committed by the ' 


(Para 9) ` 


The explanation to the section further 
cénfirms this conclusion. While it 
care to define as to when a tenant would 
be deemed to be in arrears and fixes a 


takes.. 


period of two months, indeed if the in- | 


tention of the 


legislature was that a. 


single default in payment of rent could ` 


be condoned, it should have included this . 


incident also in the explanation. This 
provides, therefore, the most important 
intrinsic circumstance to support the in- 
terpretation put on clause (ii) af Sec- 
tion 9 (1). (Para 11) 
Cases Referred : 
AIR 1954 Punj 167 (FB) 
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(1952) 2 QB 216: (1952) 1 All ER me 


Arab Bank v. Ross 
(1931) 1 Ch 540: 144 LT 720, Hammond 
v. London County Council 
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Shri Narain, Advocates, l 
Mr. S. Manchanda, Sr. Advocate (Mrs. 
Shobha Dikshit and Mrs. Urmila Kappor, 


Advocates with him), for Respondents. - ` 
by | 
certificate are directed against. a common ` 


. FAZAL ALI, J.:— These appeals 


judgment dated February 5; 1970 of the 


for Appellant; * 


1980 


Punjab and Haryana Higk, : Court by 
which a Letters Patent Appeal against 
a. decision of the mage Jucge was dis- 
missed, 


2. . The facts of the case -lie within a 
narrow compass and all thə appeals in- 


volve a short point of law relating to the . 
interpretation of S. 9 of the Punjab Se-.. 
curity of Land Tenures Act, 1953 (here- . 


inafter referred to as the ‘Act’), The his- 
tory of the case’ has been detailed in the 
judgment of the High Court and it is not 
necessary for us to repeat the same, 
Shorn of -unnecessary details the appeals 
arose out of applications made by Pera 
Ram, Ganga Ram, Bhago and Kalu Ram 
who were the tenants of agricultural land 
owned by Mrs. Raj Kanta, the appellant. 
in these appeals. The tenants made sepa- 
rate applications under S. 18.of the Act 
on September 4, 1961 for purchasing the 
land held by them from Mrs. Raj Kanta 
(hereinafter called the ‘land owner’). 
These applications were allowed by the 


Assistant Collector on October 31, 1961. ` 
deposited the 


Accordingly, the tenants 
first instalment in November 1961. Ulti- 
mately, however, the tenants did not pay 
the rent of the ‘respective holdings. for 
Kharif 1961. It is common ground that 
the last date by which the rent for 


Kharif 1961 was payable by the tenants ` 


to the land owner was January 15, 1962 
and that the tenant did not pay the rent 
and did not: show sufficient cause for 
the same. In view of the default, the 
landowner filed separate applications 
under S. 9 (1) (ii) of the Act on the 
ground that as the tenants had failed to 
pay the rent regularly without sufficient 
cause, they were entitled to be ejected 
by the land owner. The applications for 
ejectment were, however, dismissed but 
on appeal the Collector allowed the ap- 
peals by his order dated May 31, 1962, 
Second appeals preferred Sy the tenants 
in the ejectment proceedings were dis- 
missed by an order dated 5-11-62 of the 
Commissioner and ultimately upheld by 
the Financial Commissioner by his order 
dated December 21, 1962, 


3. Having failed Before the Revenue 
Courts, the tenants-respondents filed a 
writ petition in the High ‘Court which 
was heard by a single Judge. But in the 
case of Kalu Ram the Financial 
missioner allowed the petition . and re- 
jected the prayer for his ejectment by 
the land owner as a result of which the 


land. owner filed.a writ petition in the 


-Raj.Kanta. v. Firancial, Commr., Punjab 


Com-- 
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High Court. All the petitions were con~ 
sol.dated and heard together, by the , 
sinzle Judge. who allowed. the writ peti- . 
tion of the tenants and quashed the order 
of the Financial Commissioner directing 
ejectment of the tenants, The writ peti- 
tion of the land owner against Kalu Ram 
was, however, dismissed. Hence, the four 
appeals by the land alae te in 
this Court, 


d.. The only point that has been can- 
vassed before us is as to whether or not 
the High Court was right in interpreting 
S. 9 of the Act by holding that the term 
‘regularly’ used in S. 9 (1) (ii) would not 
include a single default. While the Re- 
venue Courts had held that the mere fact 
that the tenants made a single default in 
Payment for the rent for Kharif 1961 
was sufficient to attract the penalty of 
ejectment envisaged by S. 9 (1) (ii) of 
th2 Act, the High Court took the view 
that on a proper interpretation of . the 
term ‘regularly’ it will appear that the 
legislature did not contemplate that 
ejectment should be ordered straightway 
even if a single ‘default, though unex- 
plained, is committed by the tenant 
waich interpretation would run against 
the avowed object of the legislation 
waich was to advance and ameliorate the 
lot of the tenants. The High Court had 
ccnsidered the matter at very great 
length and placed a very wide interpre- 
tation on the term ‘regularly’ so as not 
tc include within its ambit one single 
default, It has also referred to a num- 
ber of authorities and Dictionaries. to 
show that the word ‘regularly’ does not . 
mean absolute symmetry. Having gone 
through the reasons given by the High 
Court we are unable to agree with the 
view taken either by the single. Judge or 


. the Division Bench of the High Court. 


There can be no doubt that the Act is a 
p-ece of social legislation meant to 
ameliorate the lot of the tenants and to 
further the rights of the tenants by con- 
ferring on them the status of permanent 
tenancy or the rights to purchase the 
land on payment of instalments, At the 
same time, we cannot overlook the fact 
that the landlords within a very | limited 
sphere have been assured protection in 
respect of the rights which they possess 

im the land and have been given the right 
G „eject the tenants on specified grounds ` 
which are contained in the various sub- 
causes of S. 9 of the Act. One such sub- 
c:ause is sub-clause (ii) which falls for 
iaterpretation in the instant ease, Sec- 
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be’ extracted thus:— 

“9. Liability .of tenant to be PPAR 
(1) Notwithstanding anything contained 
in any other law for the time being in 
force, 
to` éject a tenant except ` bide 
tenant—. f 

G) is a “teñiant’ on the area- Tesni 
under this Act or is a tenant of a small 
landowner; (or) 

ii) fails to pay rent Tegplaniy without 
sufficient cause; . . ; 
: os: 

5. While interpreting the word ‘regu- 
farly’ the High Court - seems. to- have 
overlooked two important circumstances, 
I£: the,.first place, the- word 
has been used immediately after. the 
phrase ‘‘fails to pay rent’ and is followed 
by the words ‘without. sufficient 
Secondly ‘there is nothing in the section 


~such 


to indicate that the legislature intended. 


to exclude one single default. The High 
Court attempted to supply words to the 
section which are not there. In doing so 


it has failed. to consider that if once the. 


court was to lay down. a particular line 
of demarcation by extending the con- 
‘ notation of the word ‘regularly’ to. ex- 
. clude one default, it is difficult to explain 
why the legislature ‘contemplated only 
one default :and not two: or three for, that 
matter, ` 


6. In order to E the plain lans 
guage of S’ 9 (1) (iy which’ admits of no 
ambiguity; it may be necessary to’ look 
to the object and the- purposes of the 
Act. In the case of Bhagirath Ram Chand 
v. Statė 'of Punjab, AIR 1954 Punj 167 
a Fill Bench of the Punjab and Har- 
yana High Court held that the preamble’ 
of the Act stated that it was‘ intended to 
provide for, the security of land tenure 
and other incidental’ matters, It is no 
doubt true that the. main thrust of the 
provisions of the Act are directed to- 
wards preventing the landlords - from 
ejecting their tenants except’: 
grounds mentioned in-S. 9, but at the 
same time, it cannot be denied that the 
legislature undoubtedly provided- some 
protection tq the landlords by ‘conferring 
on thém a’ limited right tò eject their 
tenants and within this ` limited’ sphere, 
the right ‘was absolute and could ‘not: be 
curtailed -by ‘interpreting clause {ii)- of 
S. 9 (iy of the’ Act’ through'a process of 
twisting | the law and ‘doing violence - to 
the language | of the “section. To begin 
with, the word ‘regular’ is derived’ from 


Raj Kanta v, Financial Commr,, Punjab 
tion 9 (1) as also clauses (i) and (i) may: 


no landowner shall be- competent- 


‘regularly’. 


cause’ . 


‘on: the , 


ALR, 
the word ‘regula’ which means ‘rule’ 
and its first and legitimate signification, 


according to Webster,..is ‘conformable to 
a rule, or agreeable to an established 
rule, law, or principle, to a prescribed 
mode.. In Words. and Phrases (Vol. 36A, - 
p. 241) the word ‘regular has. been. de-. 
fined: as ‘steady or uniform in course, 
practice or occurrence,: etc., and implies. 
conformity . to a rule. standard, ‘or pat- 
tern’, It. is further stated > in: ethe said. 
Book that ‘regular’ means: steady or uni- 
form ‘in course, practice, or occurrence}. 
not subject to- ‘unexplained or irrational. 
variation. The word ‘regular’ means in 
a regular manner, methodically, in due 
order, Similarly, Webster’s New World. 
Dictionary defines ‘regular’ as ‘consistent 
or habitual in action, not changing, . uni-: 
form,. conforming to a standard or: to a 
generally accepted rule or mode of .con- 
duct, : 


7: -In the case -of Arab Bank v. Ross, 
(1952) 2 QB 216 ‘while ` construing the 
words ‘complete and regular’, Romer L. J. 
observed as follows:— 


“It ‘would accordingly follow, in my 
judgment, in the presént case ‘that the 
omission of the word “company”. from’ 
the indorsement would reasonably give 
rise to a doubt whether in point of per- 
sonality the payees and | the’ indorsers 
were necessarily the same; and if so the 
bills cannot, as I think, be said to be 

“complete and regular” on their face.” 


‘The view of the Judge clearly indicates 


that the word ‘regular’ postulates a state 
of symmetry, consistency. & uniformity, 
In Hammond v.” London. County Council, 
(1931) 1 Ch 540 while construing the’ 
term “regularly employed”, Farwell, Je 
observed , as follews> 

“It is of course a question of fact in 
each case. whether a man was regularly’ 
employed. or. not, but in, this- particular 
ease I think that the plaintiff, who. was 
employed for the five -years and paid his 
wages day in and day out during that 
period as a servant or officer of the. de~ 
fendants’. predecessors, was “regularly. 
employed” during, that period.” .- . 
This imterpretation also supports our 
view.that the word ‘regular’ means. a 
consistent course of coma without any 
break or breach. .. 


‘@ -On a consideration of ‘the. auth 
orities mentioned above, if seems to- 
that the legislature clearly intended t 
use the word ‘regularly’ to mean pay- 
mient- of rent in a-uniform and consistent 
manner without any breach or’. defaul 
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The legislature. never contemplated that 
a single default could þe condoned. This 
inference is fortified by the words “with- 
out sufficient cause”, In other words, the 
legislature clearly provided that if the 
tenant had committed a default, whether 
one, two or more, the same could only 
be condoned if sufficient’ cause is shown 
and not otherwise. If, however, we ac- 
cept the interpretation of tke High Court, 
then the words “sufficient cause” become 
absolutely redundant. 


9. On an overall consideration of the 
matter, a correct interpretation of the 
plain, langauge and the words - and 
phrases used in clause (ii) of S.. 9 o, of 
the Act seems to us that the word ‘re- 
gular’ connotes. a consistent. course’ of 
conduct without any break or breach and 
the words ‘regular payment of rent’ 
mean that the rent should be paid punc- 
tually without any default or laxity. 
Although the Act is heavily loaded in 
favour of the rights of the tenants so as 
to confer on ‘them several important 
benefits and privileges yet as the Act 
is confiscatory in nature, so far as the 
landlord is concerned it should be strict- 
ly construed within, the. limited sphere 
inasmuch as the landlord is conferred 
limited grounds on whick ejectment is 
permissible under S. 9 of the Act which 
appears to be a safety valve for the lim- 
ited rights that are left with the land- 
ford under the Act. In order therefore 
to advance the object of the Act so as to 
assure the limited protection to the land- 
lord, the language employed in the vari- 





ous clauses of S. 9 has to be ` construed | 


so as to give real benefit co the landlord 
within the limited range taat the section 
operates. In ‘the instant case, the words 
‘failure to, pay rent regularly without 
sufficient cause’ postulate the following 
conditions: 


(1) there must be a failure on the mpari 
of the tenant to pay rent; 


(2) such failure must be:to. pay rent 
regularly, that is to say, the rent should 
be paid punctually, consistently, without 
any break or breach; : 


(3) If there is any defauit ranging from 
one to several, the tenant has got to 
show sufficient cause if his case is to be 
taken out of the mischief of S. 9 (1) (ii). 


10. We might add at the risk of re- 
petition that the use of the words ‘with- 
out sufficient cause’ clearly indicates that 
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the intention of the legislature was that 


in order to-escape ejectment, the tenant 
must at least be- regular in payment of 
the rent and if he wants to get rid of the 


consequences of his default, he must 
prove sufficient cause. If, however, we 
eonstrue the word ‘regularly’ as mean- 


ing at regular intervals so as to include 


a single default, then the term ‘without 
sufficient cause’ becomes absolutely re- 
dundant. For instance, even if a single 
default in the payment of the rent is 
committed by the tenant, his case could 
be taken ‘out of the ambit of clause (ii) 
of S. 9 (1) without insisting on the -ten- 
ant: to prove sufficient cause for this 
single default. That - would, therefore, 
make the words ‘sufficient cause’ mean- 
ingless in such cases. It is well settled 
that the legislature does not waste words! 
and every word that is used by it must 
be presumed to have some significance. 
The function of the Court, says Sir Fran- 
cis Bacon, is “jus. decere and not jus 
dare” (to interpret the law- and not to 
make the, law). The Court cannot, there- 
fore, in order to promote its social philo- 
sophy turn and twist the plain and un- 
ambiguous language of the law so as to 
ascribe to it a meaning different from 
the one intended by the legislature. We 
are ‘constrained to observe, with due. res- 
pect, that this is.what the High Court 
seems to have done in this case by adop- 
ting a puerile and pedantic process. of 
reasoning. In these circumstances, read- 
ing the. entire sentence, the cumulative 
effect thereof unmistakably is that the 
Act includes even. a- single de- 
fault and that- is why instead 
of using the word ‘default’ the word ‘re- 
gularly, has- been employed which is im- 
mediately followed by the words ‘without 
sufficient cause’. ` 


Moreover, we might mention that in the 
‘various Rent Acts: passed in the States, 
ejectment is permissible in some cases 
where there is a single default, in other 
cases where there is more than one de- 
fault and so on. If the legislature intend- 
ed that a single default would ‘not en- 
title a landlord to eject the tenant under 
the Act, then it would have said so ex- 
pressly either by way of an explanation 
or otherwise in clause (ii) of S. 9 (1) of 
the Act. Finally, we cannot lose sight of 
the explanation used for the various 
clauses of S. 9 (1) which runs thus: 


“Explanation.— For the purposes of 
clause (iii), a tenant shall be deemed to 
in arrears of rent at the commence- 
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ment of this, Act, only if the payment of 
arrears is not made by the tenant with-.. 
in a period of two months from the date . 


of notice of the execution of decree or . 
order, directing him to pay. such arrears 


of rent.” 


11. While the aii hee care `; 


to define as to when a tenant would be 
deemed to be in arrears and fixes a per~ 
iod of two months, indeed if the in- 
tention of the legislature was that a sin- 
gle default in payment of rent could 
be condoned, it should have included this 
incident also in the explanation. This 
provides, therefore, the most important 
intrinsic circumstance to support the 
interpretation which we have put on 
clause (ii) of S. 9 (1) of the Act and 
which invalidates the reasons given by 
the High Court, 


12, For the reasons given above, we 
are satisfied that the High Court took an 
erroneous view of law in interpreting 
clause (ii) of S. 9 (1) of the Act, As the 
tenants have been proved, in this case, 
to have committed default in the pay- 
ment of rent for Kharif 1961, they must 
be held to have failed to pay the rent 
regularly without sufficient cause as en- 


visaged by clause (ii) and are, therefore, ` 


legally entitled to ejectment.. The view 
taken by the High Court is legally- erro- 
neous and cannot be supported. In Civil 
Appeal No. 1319.of 1970, 
was taken by the respondents that the 
appeal had abated as the heirs of respon- 
dent No. 1, Ganga Ram, were — not 
brought on record. This objection has 
been overruled and we have allowed 
substitution as per our separate order 
dated 28th April 1980. The result is that 
the appeals are allowed, the judgment of 
the High Court is set aside and the order 


of the Collector directing ejectment of- 


the tenants is restored. The writ petitions 
. filed by tenants before the High Court 

_stand dismissed and the one filed by the 
appellant against Kalu Ram. stands al- 
lowed. In the circumstances of the case, 
there will be no order as to costs. 


_ Appeals: owed 


Consolidated Coffee Ltd.-y. Çoffee-Board, Bangalore 


:an - objection. 


- to impose for the purpose of a 


ALR 
` AIR 1980 SUPREME COURT 1468 .. 
<V. D. TULZAPURKAR, D. A. DESAI : 3 
AND A. PFP. SEN, JJ. 
Writ Petns. Nos. 3130, 4238-4239 of 
1978, 8 and 1458 of 1979, D/- 15-4-1980. 
‘Consolidated ‘Coffee Ltd. etc. ete., Peti- 
tioners v, Coffee. Board, Bangalore ete, 
ete, Respondents, i . 
And 


M, S. P. Exports (P.) Ltd, and others, 
Petitioners v. The Coffee Board and. 
others, Respondents, l 

: And ‘ 
. T.G. M. Assadi & Sons and another, 
Petitioners v., State of Karnataka and 
others, Respondents, 


(A) Constitution of India, Art. 286 (2) 
=- Central Sales Tax Act (1956), S. 5 (3) 
= Validity — S. 5 (3) if beyond power 
or authority of Art. 286 (2) — Word 
‘deemed’ in S. 5 (3) — Meaning of — 
Deeming provision in modern legislation 
— Provision is not made necessarily te 
create fiction — Word ‘principle’ — Con- 


Rotation of — S. 5 (3) formulates princi- 


ple and does not create legal fiction — 
{Interpretation of Statutes — ‘Deeming 
provision’) —- (Words. and Phrases — 
Word ‘Deemed’ — Meaning of) — (Words. 
and Phrases — Word ‘Principle’ — - Con- 
notation of). 


Tt is true’ that the word ‘deemed’: has- 
been usëd in S. 5 (3) of the Central Sales 
Tax Act, 1956, but the same word has 
been used not merely in S. 5 (1) but ‘also _ 
in the other two Sections 3 and 4 of 
Chapter II of the Central Sales Tax Act 
which has the heading “Formulations of 
Principles for determining when a sale , 
or purchase of goods takes place in the 
course .of inter-State trade or commerce 
or outside a State or in the course of ex- 
port or import”, The heading of Chap- 


ter Il‘on the face of it suggests that what 
- is done under Ss. 3, 4 and 5 including 


sub-sec. (3) is formulation of principles. 
Secondly, the word “deemed” is used 
a great deal in modern legislation in dif- 
ferent senses and it is not that a deem- 
ing provision is every time made for 
the purpose of creating a fiction. A deem- 


‘ing provision mizht be made to include 


what is obvious or what is uncertain or 
statute — 


an artificial construction of a word or ` 


` phrase that would not otherwise prevail, 


but in each case it would be a question 


` as to with what ` ‘object the R i 
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-local- party containing covenant : to. ex- . . 
port —- (Interpretation, of Statutes:—- Use ~ .. 


‘has made such a deeming- provision. St. 


. Aubyn v. Attorney. General;,1952 AC 15. 


‘and Words and Phrases,- Permanent Edi~ 
tion Vol. 11A p.: 181, Rel...on. (Para 1) 
- When sub-sec; (3) of S. 5`uses the word 
“deemed” and says that the penultimate 


sale “shall also: be deem2d to.be in the- 


fe 


course of export” what is intended ‘te be.. 


conveyed is that.. the penultimate sale 
. Shall also be regarded as being in the 
course of such export, In other words, no 
legal fiction is created. : — (Para 11) 

_A principle means a general law or 
rule adopted or professed as a guide to 
_action. In other words, as opposed. to any, 
specific direction governing any par-icu- 
lar or specific instance, transaction or 
situation a principle would be a guiding 


rule applicable generally to cases or class: 


of cases, Looked at from. this angle it 


will be clear that sub-sec; (3) of Sec. $° 
formulates a principle inasmuch @ if. 
. lays down a general.guiding rule appli- 


cable to all penultimate sales that satisfy 


the two conditions specified therein and . 
not any. specific directicn governing any. 


particular or specific transaction ef a 
penultimate sale. In other words, the con= 
tent of the provision shows that it lays 
down a principle. Butterworths’ 


` Words and Phrases, Permanent Edn. Vol. 
33A p. 327, Rel. on.. : 


“principle of general applicability. .in re- 
gard to all penultimate -sales provided 
they satisfy the specified conditions. nen= 
tioned therein and there is.no question 


of the said provision creating a legal fic. 


tion. The contention, therefore, that Sec- 
' tion 5 (3) is beyond th2 power or. auth- 


ority: of Art, 286 (2) of the Constitution. 


of India and, therefore, vires, - must 


be rejected. , } 

(B) Central Sales Tax Act (1956), S. 5 
. (3) — Expression ‘the agreement’? — Con- 
notation of — Word agreement takes 
_ colour from word ‘order’ — Word ‘erder’ 

— Meaning of, in commercial sense — 
. User of article ‘the’ before word ‘agree- 
_ment’ — Implication of — Use of State- 
ment of Objects and Reasons of provi- 
, Sion in 


ultra 


. When silent, question depends on proper 
.. construction — Use ‘of mischief rule. in 
.. construction — Clash of two public | in- 
. terests-in construction — Matter de ends 
Upon proper -construction of. language 
employed -— Expression ‘the agreement’ 
refers to agreement -with foreign. buyer 


and -does not: include-.:agreement- ‘with - 


Words . party, 
__and Phrases, 2nd Edn. Vol. 4 p. 177 and . 


; (Para 11) . 
` It is clear that S. 5 (3) formulates. a - 


its. construction — Statement - 
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of Statement. of Objects and Reasons) — - ee 


(Words and Phrases — Word ‘order’ — . 
Meaning of) — (Words and Phrases — 
User of article ‘the’ — Implication of). 


Section 5.(3) of the Central Sales Tax 


‘Act, 1956 has, obviously been enacted to 
"extend ‘the exemption from tax liability 
` under ‘the Act.not to any kind of penulti- 
mate’ sale but only to such penultimate _ 


sale as satisfies the two ‘conditions speci- 


‘fied therein, namely, (a) that such penul- 


timate sale must take place (i.e, be- 


` come coniplete) after ‘the agreement or 


order under which the goods are to be 
exported and (b) it must be for the pur- 
pose of complying with such agreement 
or order and it is only then .that such 
penultimate sale is deemed to be a sale 
in the course of export. 

It is true that the language employed 
in S. 5 (3) is a little ambiguous or equi- 
‘vocal and there is no indication in ex- 
press terms whether’ the “agreement” 
mentioned therein necessarily réfers to 
the agreement, with a foreign buyer or. 
would include any.binding or enforce- 
able agreement to export with a local 
_ It is.also true that Parliament: has. not 
said “the agreement or order for or in 
relation to such sale. occasioning the . ex- 
port”, but has. used the phrase “the 
agreement or order for or in relation to 
such export”, But two aspects emerge 
very: clearly on a close scrutiny of this 


: Phrase which by implication show that - 


the “agreement” spoken of there refers 
to the agreement with a foreign ‘buyer 


‘and not.an agreement with, a local party 


containing a covenant to export... 

. a (Paras. 12 and 13) 
In- the first place the concerned phrase 
speaks of two things in disjunctive: 
‘agreement’ or ‘order’, The word ‘order’ 
which appears in a statute dealing with 
Sales tax must be understood in a com- 
mercial sense,. that is, in the sense in 
which traders and commercial men will 
understand it. In commercial sense an 
order means. a firm request for supply 
of definite .goods emanating from a buyer, 
an indent placed by a purchaser and, 
therefore, an order for or in relation to 
export would mean an indent from a - 
foreign buyer. It is not possible to accept 
the contention that the word . ‘order’ in 
this phrase can mean or refer to an order, 
direction, mandate, command or auth- 
orisation to ‘export that may -bé issued ` 
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by. a statutory body like the Coffee Board 
for two reasons; first, occurring ‘in’ a 
sales tax statute the word must be ‘given 
its commercial meaning and, secondly, 
while enacting the provision’ Parliament 
could not be said to have only statutory 
bodies like Coffee Board -or S.T.C. in 
mind. If, therefore, an order for export 
in the concerned phrase means an indent 
from a foreign buyer, the preceding 
word “agreement” in the phrase would 
take colour from the word. “order” and 
would on the principle of noscitur a 
sociis mean an agreement with a foreign 
‘buyer: Maxwell on the : Interpretation 
of Statutes 12th Edn. p. 289, Ref. to.. 
age + (Para 14) 
_ Secondly, and more importantly, the 
user of the definite article “the” before 
the word “agreement” is, very significant. 
Parliament has not said ‘an agreement’ 
or ‘any agreement’ for or in relation to 
such export and in the. context the ex- 
pression “the agreement” would refer to 
that agreement which is implicit in the 
sale occasioning the export. Between the 
two sales (the penultimate and the final) 
spoken of in the earlier part of the sub- 
section ordinarily it.is the final ‘sale that 
would be connected with the export, and, 
therefore, the expression “the agree- 
‘ment” for export must refer to- that 
‘agreement which is implicit in the sale 
‘that occasions the export. ‘The user of 
the definite 
clearly suggests that the agreement 
spokén of must be the agreement with 
a foreign buyer. As a matter of pure 
construction it appears clear, therefore, 
that ‘by necessary implication the expres- 
sion “the agreement” occurring in the 
relevant phrase means or refers to . the 
agreement with a foreign buyer and ‘not 
an agreement or any agreement with a 
local party containing the covenant. to 
export. (Para 14) 
Two things become clear from the 
Statement of Objects and Reasons for 
inserting S. 5 (3)`in the Central Sales 
Tax Act, 1956 — first the decision of the 
Supreme Courtin the case of Mohd. 
Sirajuddin v. State of Orissa (AIR 1975 
SC 1564), is specifically referred as ne- 
cessitating the amendment and secondly, 
. penultimate sales made by small and 
‘medium scale manufacturers to an ex- 
port canalising agency or private export 
house to enable the latter to export those 
goods in compliance with existing con- 
tracts or orders are regarded as inextric- 
ably connected with. the export of ‘the 
goods and hence earmarked for confers 
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article’ “the”, therefore, 


A.L R. 


ral of the benefit of the exemption. But 
here again, ‘existirg contract’ with whom 
is not clarified. In other words, on this 
crucial point the’ statement. is silent and 
dozs not throw light on whether. the 
existing contract should. be with a foreign 
buyer or will include any agreement 
wi-h a local party containing a covenant 
to export. Therefore, the question will 
again depend upon proper construction 
and in the matter of. construction the 
two, aspects discussed earlier show that 
by necessary implication ‘the agreement’ 
spoken of by S. 5 (3) refers to the agree- 
ment with a foreign buyer. (Para 15) 


- In fact the construction which we ara 
inclined to accept would be in conson- 
ance with the tradə practice obtaining in 
export trade, namely, that normally the 
export activity commences with securing 
or obtaining an export contract or a firm 
order from a-foreign. buyer as the first 
step towards the ultimate export: AIR 
1958 SC 1002, Rel. on. (Para 16) 


` As regards the other aspect it is clear 
that two public interests are involved; 
promotion of the exports of the country 
is one’ public interest while augmenta- 
tion of the State's revenues through 
sales tax is the other and it is obvious 
that if the liberal construction, is accept- 
êd the former public interest will -‘un- 
doubtedly be served while the latter will - 
‘greatly suffer and if the narrow con- 
struction is accepted ‘the latter public 
interest will be served and’ the former 
will suffer. It is difficult to say that the 
Parliament intended to prefer one and 
sacrifice the other. In fact the granting 
of exemption to penultimate ` sales was 
obviously with a view to promote the 
exports but limiting the exemption to . 
certain types of pénultimate sales that 
satisfy the two specified conditions dis- 
plays an anxiety: not to. diminish the 


State’s revenues beyond a certain limit, 


The section in any case gives no. indica- 
tion that one public interest is to be pre- 
ferred to the other and, therefore, the 
matter must again Jepend upon the pro- 
per construction of the language . em- 
ployed. On construction it must .be held 
that -by implication the. expression 
"the agreement. occurring in S. 5. (3) 
refers to the agreement with.a foreign 
buyer. ~ Bae (Para 16) 
' The question will again be what type 
of obligation and arising from what. cir- 
cumstances has been prescribed by ‘the 
Parliament by enacting S. 5'.(3) and that 
would depend upon the proper construc- 


1980 
tion of the phrase ‘the agreement. or 
order for or in relation to such expert” 
occurring therein and since on. proper 
construction the- expression “the ag-ee= 
ment or order” means’ ‘the . agreerzent 
with or an order from: a: foreign- buyer 
it must be held that the Parliament in- 
tended to prescribe that the obligation to 
export arising only from such agreement 
or order that would afford’ the inextric 
able link so as to ‘constitute the penulti= 
mate sale, a sale in the course of sapori 
AIR 1964 Sc 1752, Explained. 
i (Para 17}. 
© Central Sales Tax Act (1956), :Sec- 
tions 5 (3y and 2 (g) — Expression ‘if 
.such last sale- or purchase takes place 
after’ — Meaning of ward ‘sale’ in the 
expression —:Sale means completed sale 
as defined in S. 2 (g) and not agréeerment 
to sell — (Sale of Goods Act (1930), S 4). 
« It is not possible to accept the concen~ 
tion that the word ‘sale’ occurring in the 
phrase “if such last sake .or purcidse 
takes place after” in S. 5 (3) of the Cen- 
tral Salės Tax Act, 1956 means the 
agreement to sell and not sale in the 
sense of a transfer of property in gods 
by one person to another for more :han 
one reason. In the first place .the defini- 
tions of ‘sale’ and “agreement to seJI’ in. 
the Sale of Goods Act, 1930 would not 
apply to the expression ‘sale’ occurring 
in the Central Sales Tax Act, 1956 where- 
in the expression ‘sale’ has been defned 
in S. 2 (g) for the purpose of that Ac 
and under S. 2 (g), of the Central Eales 
Tax Act ‘sale’ means “any transfer of 
property in goods by ome person. to an- 
other for cash or for deferred ‘payment 
or for any other valuable considera-ion, 
and includes a transfer of. goods on the 
hire-purchase or other system of pay- 
ment by instalments, but does not indude 
a mortgage or ‘hypothecation of ora 
charge or pledge on goods”. In  cther- 
words, wherever the werd ‘sale’ occurs 
in the Central Sales Tax Act, 1956 it is 
this definition given in S. 2 (g) that wilt 
be applicable and therefore -the word 
‘sale’ in S. 5 (3) must mean transfer of 
the goods by one persor: to another for 
cash or for deferred payment or for any 
other valuable considerations; it‘ cannot 
mean “agreement to sell”. Morecver, 
there is nothing in the ‘context of S. 5. 
(3) to: suggest that the word ‘sale’ occur~ 
ring therein should be understood dif-. 
ferently. S. 5 (3) deals with the question 
as to when a penultimate: sale shall also 
be deemed to be in the coursé of export 
and there is:nothing therein to suggest 
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that the word ‘sale’. should have any 
such extended meaning; on:the ‘contrary, 
the context suggests that the word ‘sale’ 
in the phrase “if: such last: sale or pur- 
chase takes place after” refers to: a com- 
pleted sale i. ë. a sale- as defined.in Sec- 
tion 2 (g) of the Central Sales Tax Acts 
AIR 1976 SC 1016, Disting. (Para 18) 


(D) Sale’ of Goods Act (1930), Pre- 
amble — Use of English Authorities on 
interpretation of sections — Authorities 
though not technically binding have 
great persuasive value. (Precedents — 
Use of English Authorities). 


It is. well-known that our Sale of Goods 
Act (1930) is based upon and is largely 
a, reproduction of the. English Sale of 
Goods Act, 1893 and in principle as well 
as in most details the law of sale of 
goods in both the countries is now the 
same and, therefore, English ‘authorities, 
on interpretation -of different sections, 
although not technically binding in India, 
would have great persuasive value, 

f (Para 22) 

AE) Sale of Goods Act (1930), Ss. 64 (2), 
62, 20, 23 and 2 (14) — Scope — S. 64 (2) 
does not deal with question of passing 
of. property at auction sale — S. 64 is 
subject to contract to contrary. 


S. 64 (2) of the Sale of Goods Act does’ 
not deal with question of the passing of 
the property in the goods sold at auction 
sale but instead it deals with the com- 
pletion of. the contract of sale. It is true 
that sub-sec, (2) says that “the sale is 
complete” : when -thé ` auctioneer an~ 
nounces its completion by the. fall .of 
hammer or in other customary manner, 
but, the next -following provision which 
says: “and until such announcement is, 
made any bidder may retract his . bid”. 
suggests that what is complete at- the 
fall of the hammer or the announcement 
of closure in other customary manner is 
that the contract for sale is complete, 
Section 64 (2) of. our Sale of Goods Act, 
being in pari materia: with S. 58 (2) - of 
the English Sale of Goods Act, 1893, will 
have to be interpreted in the-same man-: 
ner and therefore, it does not deal with 
the question of passing of the property at 
auction sale but merely deals with .com- 
pletion of. the contract: of sale which 
takes place at the fall ‘of the hammer. or 
ati the. announcement of the close of the 
sale in other customary: manner by the 
auctioneer. It would also be correct to 
say that if the auction sale .of chattels is 
unconditional and jis ‘in respect of specific 
ascertained goods and. nothing- remains 
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in a condition ready for delivery, the 
property in the goods would pass to the 
purchaser upon the acceptance of the bid 
but that would not-be because of Sec- 
tion 64 (2) but because of S. 20 and such 
would not be the case if the goods sold 
thereat are non-specific or unascertained 
‘goods or the auction sale is conditional, 
At the auction sale all that happens at 
the fall of hammer or at the announce- 
ment of the closure of the sale in other 
customary manner is that a contract, of 
gale comes into existence and parties get 
into the relationship of a promisor and 
‘a promisee in an executory contract, 
Secondly, auction sales could be condi- 
tional or unconditional and if it is ‘the 
latter then by virtue of the goods being 
specific and in a deliverable -state the 
property inthe goods knocked down 
passes at the fall of hammer by reason 
of the concerned provision relating to 
the passing of the property: Halsbury’s 
Laws of England (4th Edn.) Vol. 2, page 
380 para 742 and Dennant v. Skinner and 
Collom, (1948) 2 All ER 29 and American 
Jurisprudence 2nd, Vol. 7 page 237 para 
20 and page 260 para 48, Rel. on. i 
- (Paras 22, 24 and 25) 
S. 64. (2) of the Sale of Goods Act, has 
nothing to do with the aspect of the pass- 
ing of the property at an auction sale 
and it is by virtue of goods being speci- 
fic and in a deliverable state that under 
S. 20 the property in such. goods passes 
to the buyer at the completion of the 
contract at the fall of hammer at such 
sale. AIR 1964 SC 569, Rel. oni 
. (Para 25) 
. S. 64 of the Sale of Goods Act is sub- 
ject to‘a contract to the contrary. In the 
first place S. 64 occurs in Chapter VII 
which contains “Miscellaneous” provi- 
sions and S. 62 which occurs in the same 
Chapter clearly provides that where any 
right, duty or liability would arise under 
a contract of sale by implication of law, 
it may be negatived or varied by express 
agreement or by the course of dealing 
between the parties or by usage, if the 
usage is such as to bind both the parties 
to the contract. . Ordinarily, the rights 
duties and liabilities. arising under a con- 
tract of sale by implication of law spoken 
of in S. 62 refer to the rights, duties 
and obligations referred to in Chapter IM 
containing provisions which lay ‘down 
rules as-to transfer of property as. be- 
tween seller and buyer and transfer of 
‘title but there is no reason why `S. 62 
‘ should ‘not apply ‘to: rights, duties and 
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obligations arising under S..64 in regard - 
to auction sales. In other words, S. 64 
would be- subject to S. 62. Moreover, 
there is intrinsic material in S. 64 itself - 
which shows that the provisions thereof 
could be subject tc a contract to the con- 
trary. Sub-sections (1), (3), (4) and (5) of - 
Section 64, if carefully scrutinised, also 
indicate that there could be a contract: 
to-the contrary. Moreover, once it is ac- 
cepted that auction sales to which S. 64 
applies could be unconditional or condi- 
tional and that the auctioneer can pre- 
scribe his own terms and conditions on 
the basis of whick the property is ex- 
posed to sale by auction it must be held 
that the acceptance of any bid as well 
as the passing of the property in the 
goods sold thereat would be governed by 
those terms and ccnditions. f 


(F) Central Sales Tax Act {1956), S. 5 
(3) — Sale of Goods Act (1930), Ss. 25 — 
(1) and 64 (2) — Coffee Act (1942), Ss. 25, 
26, 21, 20 and 5 — Circular dated 7-2- 
1977 issued by Coffee Board, Bangalore 
containing additional conditions concern- 
ing sales tax in matter of export auc- 
tions — Validity of — Sales of Coffee at 
Export auctions conducted by Coffee 
Board — Property in Coffee sold by auc- 
tions passes under Clauses 19 and 20 of 
Auction Conditions immediately upon 
payment of price, weighment and setting 
apart of Coffee for delivery to buyer — 
Passing of property is not further’ post- 
poned till actual shipment of Coffee by 
reason of Clause 31 of Auction Condi- 
tions — Before stage of passing pro- 
perty, agreement with or order from 
foreign buyer must be produced to at- 
tract S. 5 (3), Central Sales Tax Act — 
Condition in Circular dated 7-2-1977 re- 
quiring production of agreement or order 
from foreign buyer before participating © 
in auction held bad. (Paras 28, 30, 31) 
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` M/s. K. J. Chandran, J. B. Dadachanji 


‘and K. J.. Johan and Sri Narain -` Advo- 


cates, “for RR. in W. P. ‘No. 1458 of 1979, 
_ TULZAPURKAR, J.:— These writ pe- 
titions filed by Registered Exporters of 


‘Coffee under Art. 32 of the Constitution ` 


raise an important question of proper 
construction of S. 5 (3), a provision new- 
ly inserted in the Central Sales Tax Act 
1956 by an Amending Act (103 of 1976) 
and the petitioners also seek to challenge 
the constitutional validity of a Circular 
dated February 7, 1977 issued by the 
Coffee, Board, whereby it .requires, the 
Registered Exporters of Coffee to fur- 
nish contingency deposits or bank 
guarantees equal to the amount of sales 
tax in respect of the exempted sales 
under the said S. 5 (3) and pray for its 
cancellation or withdrawal and conse- 
quential reliefs, 


- 2. The facts giving rise to the writ 
petitions beihg common and almost 
Coffee 
Board, Bangalore is a statutory corpora- 
tion incorporated under S. 5 of the 
Coffee Act, 1942, an enactment passed to. 
provide for the development of the Coffee 
Industry ‘under the control of the Union. 
Sections 4 to 10 of the Act deal with the 
setting up of the Coffee Board on which 
all interests are represented and some 
Members of: Parliament and Government 
Officers are nominated. The Board exer- 
cises powers and discharges functions as- 
signed to it under the Act and the Coffee 
Rules framed thereunder. The Act com- 
pels the registration of all owners of 
coffee estates and licensing of curers and 
dealers and it also imposes control on 
the sale, export and re-import of coffee 
into India. In regard to sale it fixes 
prices for sale of coffee either wholesale 


_or retail by registered owners and 
licensed curers for the purpose of sale 
in. the Indian Market and the Coffee . 


Board fixes internal sale quota for each 
estate owner and the owner has to ob- 
serve this quota and also the price fixed 
and under S. 25 all coffee produced by 
a registered estate in excess of the quan- 


“tities specified in the internal sale. quota 


allotted to that estate, or when no inter- 
nal sale quotas have been allotted to the 
estates, all the cofee produced by 


the ` 
‘estate has to be delivered to the Board — 
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for inclusion im the surplus pool by the 
owner of the estate or by the curing 
establishment. receiving the. coffee from 
the estate and under sub-sec. (6) in res- 
pect of coffee so delivered. for inclusion 
in the surplus. pool the registered owner 
retains no. right except his right to re- 
ceive payments referred to in S. 34. Sec- 
tion 26 (1) enjoins upon the Coffee Board 
to take all practical measures to market 
the coffee included in the surplus pool 
` and all sales thereof have to be conduct- 
ed by or through the Board. These sales, 
include internal sales.in India and out- 
side India. We are concerned in these 
petitions with sales outside India. Under. 
S. 20 of the Act no coffee (barring cer- 
tain exceptions specified in the proviso). 
can. be exported from India otherwise 
than by the Board or otherwise than 
` under an authorisation granted by the 
Board in the prescribed manner and in 
the prescribed. cases, while under S. 21 
no coffee which has been exported from. 
India shall be re-imported into India ex- 
cept under and in accordance with a 
permit granted by the Board. Section 47 
provides that all contracts for the sale 
of coffee in so far as they are at variance 
with the provisions of this Act shall be 
void, It will thus appear clear that the 
Coffee Board exercises complete control 
— almost monopolistic — over the cof- 
fee trade in exercise of its statutory. 
powers. on ae 

3. Export of coffee outside India is 
particularly controlled under the Act 
and the Rules by the Coffee Board. As 
stated earlier coffee can be exported 
either by the Coffee Board directly to 
parties outside India or the Coffee Board 
authorises other exporters to effect such 
exports. For effecting exports through 
other exporters the Coffee Board periodi- 
cally conducts auctions known as “ex- 
port. auctions” and it follows a procedure 
in that behalf. To be able to bid at these 
auctions, exporters have to get-them- 
selves registered with the Board. The 
, Board maintains a list of Registered Ex- 

porters and grants ta each one of them 
a permit, which authorises him to take 
part. in the “export auction”. The condi- 
tions which are imposed by the permit 
(hereinafter called) the ‘permit condi- 
tions’) require, inter alia, a. security de- 
posit and a standing deposit (which may 
be in ‘cash or in the form of bank guaran- 
tee) from the Registered Exporters; such 
permit is liable to be withdrawn or can- 
celled by the Chief Coffee Marketing 
Officer, an executive appointed by . the 


Central Government on the Board; at 
any time if it is found that a permit- 
holder has: sold! or has attempted’ to sell 
coffee bought by kim at the “export. auc- 
tion” within the internal market without 
his written permission or if any of the 
other permit. conditions are contravened. 
A. specimen of the permit together’ with 
the conditions attaching to it has been 
annexed to each petition. The actual 
“export auctions” are conducted on the 
basis of "the Terms and. Conditions of 
Sale of Coffee in the: course of. Export”: 
framed by it and the. Registered Ex- 
porters participate in. such auctions on 
those terms and. conditions: A specimen 
copy of these Auction Conditions has 
been annexed to. each petition. Clause 3 
thereof declares that all auctions and 
sales. made thereat are subject to. (i) the 
Auction conditions, (ii) the Permit condi- 
tions and {iii) suck other rules or condi- 
tions as may be prescribed by the Chief 
Coffee. Marketing, Officer. Under Cl. 4 
only dealers who. have registered; them- 
selves as Exporters of coffee with the 
Coffee Board and who hold a permit 
from the Chief Ccffee Marketing Officer 
in that. behalf are permitted. to partici- 
pate in the auctions. Under Cl. 11 no 
one is allowed to retract his bid whew 


once the same has been. entered in the- 


Register of Bids. The highest bid. is ordi- 
narily accepted but the Sale Conducting 
Officer may not accept such bid, if he has 
reason to believe zhat the same is not 
bona fide or genuine or the same is the 
Gutcome of concerted action on the part 
of the dealers or a section of them for 
the purpose of controlling or manipulat- 
ing prices, etc: subject to his recording 
the reasons for such rejection in the 
Register of Bids. Clause 19° deals with 
weighment, delivery and payment of 
price and’ contains an overriding. provi- 
sion to the effect that the “property in 
the coffee sold shall not pass to the 
buyer until after he has ‘paid’ the full 
price. and the coffee sold to. him is weigh- 
ed. and set apart for delivery to him”. 
Clause 26 declares that it is an essential. 
condition of the auction that the coffee 
sold thereat shall be exported to the 
destination stipulated in the catalogue of 
lots or to any other foreign country out- 
side India as may be approved by the 
Chief Coffee Marketing Officer’ within 
three months or within such extended 
period’ ‘as shalt not exceed one year from 
the Notice of Tender issued to the auc- 
tion buyer (Registered Exporter) and 
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that under no. circumstances the. ‘coffee . 


4980 


purchased at such auction :shall be` di- 
verted to other destinaticns or sold or 
be disposed of or otherwise released in 
India. Clauses 30 and 31 provide for the 
consequences of default on the part of 
the buyer to export the coffee or to pro- 
duce evidence thereof, he is liable to 
pay a penalty at the rates specified in 
Cl. 30 and what is more under Cl. 31 
Chief Coffee Marketing O‘ficer is entitled 
to seize and take possession of the un- 
exported coffee and deal with it as.if it 
were part and parcel of the Board’s cof- 
fee in its surplus pool.. Under Clause 32 
it is provided that in the event of the 
buyer committing any default in respect 
of any of the terms and conditions of the 
“export auction” he shall be Hable: (i) 
to be removed from th2 list of the 
Registered Exporters, the permit grant- 
ed to him being cancelled; (ii) to forfeit 
the deposit made by him at the time of 
obtaining the permit and (iii) to forfeit 
the deposit if any covered by the condi- 
tions contained in Cl. 14 {ii).. 
-4. According to the petitioners prior 
to the enactment of sub-sec. (3) of S. 5 
of the Central Sales Tax Act, 1956, 
which was inserted or: September 7, 
4976 with -retrospective effect from 
April 1, 1976 by the.Amending Act (103 
of 1976), the exemption irom liability to 
tax under the Act in regard to a sale 
in the course of the export was and 
continues to be governed by S. 5 (1) of 
the Act which runs thus: 
“5 (1). A sale or purchase of ‘goods 
shall be deemed to take place in the 
course of the export of the goods out of 
the territory of India only if the sale or 
purchase either occasions such export or 
is effected by a transfer of documents of 
title to the goods after fhe goods have 
crossed ‘the. customs froniiers of India.” 
The aforesaid provision was examined by 
- this Court in two leading cases, namely, 
Coffee Board, Bangalore v. Joint Com- 
mercial 'Tax Officer, Madras, (1970) 3 SCR 
147: 25 STC 258: (AIR 1371 SC 870) and 
Mohd. ‘Serajuddin v. State of Orissa, 
(1975) Supp SCR 169: 36 STC 136: (AIR 
1975 SC 1564) and a certain interpreta- 
tion had been accorded ty this Court to 
the expression “in the ccurse of export” 
and according ‘to these decisions the last 


sale, immediately preceding the sale 
eccasioning the export of goods out of 
India (hereinafter called the “penulti- 


mate sale’), however closely related to.’ 


the final export, was held not to be in 
the course of export but only for export 
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and thence. liable to tax and according to 
the petitioners it was with a view to re- 
move the difficulties caused by these and 
other similar decisions-that the Parlia- 
ment enacted the new sub-sec. (3) of Sec- 
tion 5 and added a proviso to S. 6 (1) by 
the Amending Act (103 of 1976). The 
newly enacted provisions run thus: 

“5 (3). Notwithstanding anything con- 
tained in sub-section (1), the last sale or 
purchase of any goods preceding the sale 
or purchase occasioning the ‘export of 
those goods out of the territory of India 
shall also be deemed to be in the course 
of such export, if such last sale or pur- 
chase took place after, and was for the 
purpose of complying with, the agree- 
ment or order for ‘or in relation to such 
export.” f 

O (L skeis asos achecstes, basiss 

‘Provided that a dealer shall not be 
liable to pay tax under this Act on any 
sale of goods which, in accordance with 
the provisions of sub-section (3) of Sec- 
tion 5, is a sale in the course .of export 
of these goods out of the territory of 
India.” i = 
The petitioners have strongly relied up- 
on the Statement of Objects and Reasons 
appended to the relevant Bill in this be- 
half, In other words, according to the 
petitioners under sub-section (3) of Sec- 
tion 5 even the ‘penultimate sale’ is to 
be regarded as a sale ‘in the course of 
export’ and will under the proviso ‘to 
S. 6 (1) be entitled to claim exemption 
from the liability to tax under the Act 
provided such penultimate sale— (i) took 
place .after, and (ii) was for the purpose 
of complying with, the agreement or 
order for or in relation to ‘such export. 
According to the petitioners the sales of 
coffee made to the Registered Exporters 
at the export auctions conducted by the 
Coffee Board constitute ‘penultimate 
sales’ falling within S. 5 (3) and qualify 
for the exemption from the tax liability 
under the Act inasmuch as both the con- 
ditions mentioned ‘above are satisfied. 

5. The petitioners’ case is that not- 
withstanding the aforesaid ‘position ‘the 
Coffee Board by its Circular dated Feb- 
ruary ‘7, 1977 issued to fhe Registered 
Exporters of coffee has taken the view 
that in order to avail of the benefit of 
Sec. 5 (3) in respect of the coffee sold by 
it at the export auctions the Registered 
Exporters (bidders) should satisfy three 
conditions: (a) he must have an export 
contract (i.e. either agreement or order) 
from a foreign buyer, (b) he must have 
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it on hand at. the time when. he partici- 
-~ Pates in the export auction-:.and .(c) he 


Should give proof of the export of the- 


coffee purchased at the auction. By way 
of compliance with the conditions -. (a) 


‘and (b) above the- said Circular requires - 


the Registered Exporters to deposit with 
the Board before the commencement — of 
each auction copies. of the export orders 
or agreements from their foreign buyers, 
Obviously the Coffee Board proceeds on 
the basis that S. 5 (3) requires an agree- 
ment with or an order from a foreign 
buyer and that too it must exist at the 
time of participation in the auction inas- 
much as in its view the property in the 
coffee sold at such auction passes -and 
the penultimate sale takes place at the 
fall of the hammer under S. 64 (2) of the 
Sale of Goods Act. Further as the Coffee 
Board could not be certain as to how the 
Bales Tax Authorities would treat - the 
penultimate sales in the matter of grant- 
ing exemption the said Circular requires 
the bidders to make a contingency depo- 
sit in cash equivalent to the sales tax 
liability or furnish bank guarantees in 
lieu thereof,. each of such deposit or 
guarantee being required to be kept. -in 
force for a period of four years, In other 


words, according to the petitioners even.. 


in cases where the Registered Exporters 
(auction bidders) shall have satisfied all 
the aforesaid conditions, the Coffee Board 
has insisted upōn such Exporters making 


contingency deposits or furnish hank . 
equivalent to. 


' guarantees for amounts 
. the sales tax chargeable on such salės 
. in spite of the enactment of S. 5 (3) and 
this has been done ostensibly for the 
protection of the Coffee Board in the 
event. of Sales Tax Authorities holding 


that even in such cases the benefit > 


8.5 (3) would not be, available. 


6. The petitioners. contend that the 
words. “the agreement” for or in relation 
to such export in S. 5 (3) do not neces- 
sarily refer to the - agreement with a 
foreign buyer but would. include any 
binding or enforceable agreement to ex- 
port even. with a local party to imple- 
ment which the. penultimate sale must 
have taken place and since here the 
penultimate sales (sales of coffee to Re- 
gistered Exporters by the. Coffee Board) 
take place on the express and essential 
condition that the said coffee shall be 
exported and the same shall not be- di- 
. verted to any other. destination. or sold 
. or disposéd-of or released in India (vide: 
n Glause.-26);,and. which. condition ` is. en+ 
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regarded as having been. . made for the 


‘purpose of complying with the agree- 


ment for or-in relation. to export,- and 
secondly, these penultimate sales invari- 
ably take place (i.e. become complete}. 
after the agreement to export is entered 
into inasmuch as the latter comes into 
existence invariably before the’ property 
in the coffee passes to the Registered 
Exporters (auction purchasers). Alterna 
tively the petitioners contend that even 
tf the words “the agreement for. or in re- 
lation to such export” mean only the 
agreement with a foreign buyer all that 
is required is that such agreement with ` 
the foreign buyer must exist before the 
penultimate sale becomes. complete, i.e, 
before the property in the coffee sold 
thereat passes to the auction-purchaser 
and according to the petitioners the pro- 
perty in the coffe sold at such penulti- 
mate sales passes-to the auction pur- 
chaser after the same is shipped or sent 
to the custom. station for shipment be- 


- cause till then the Coffee Board has a. 


right of disposal over the same within | 
the meaning of S. 25 of the Sale of Goods -- 


‘Act, under Cl. 31 and in any event not 


until the same is weighed and set apart 
and price paid therefor under Cl. 19 and 
hence if the agreement with the. foreign 
buyer is available before that.- it wouid. 
be sufficient compliance of S: 5 (3). The 
Board’s view that-the- property in the- 
coffee sold at the auctions. passes to the 
bidders at the fall of. hammer is. clearly 
unsustainable. The petitioners thus con- 
tend that the aforesaid action on - the~ 
part of the Coffee Board in forcing the 
Registered Export@rs of coffee, including 
the petitioners, to make contingency - de- 
posits or to furnish bank guarantees ‘to 
secure payment of sales tax on transac~ 
tions which have been specifically ex- 
empted from sales tax by S. 5 (3): and 
the proviso. to S. 6 (1) of the . Central 
Sales Tax Act, 1956 read with Art. 286 
(1) of the Constitution of India is with- 
out authority of law and the Board’s Cir- 
cular dated February 7, 1977 is unreason- 
able, arbitrary, illegal, without authority. 
of law and violative of their fundamen- 


' tal rights under arts. 14, 19 and'31 ‘of - 


the Constitution. 


7. The-petitioners, therefore, ek ise 
suance of writs .of certiorari and" prohibi- - 


tion. guashing. the said. Circular and’ re-- -- 


straining -further : action .thereunder -in - 


‘forced on pain: of eager: of: jay . 
. and -seizure of the‘ unexported. 
. (vide: : Clauses .30- and 31) these must, be- 
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future, It seems that since. scicevertre 
effect -was given to the amendments ~ 
troduced by Act 103 of 1276 the 
Board collected and the petitioners paid 
sales tax on these export auctions during: 
the period of the retrospectivity and for 
a few months more and thereafter the 
' Coffee Board has, in terms of the said 
Circular, obtained from - the. petitioners 
bank guarantees to secure payment of 
sales tax which but for the enactment'of 
sub-sec; (3) of S. 5 might nave been pay- 
able on each such sale. To obtain appro- 
priate reliefs in this behalf in two of the 
three writ petitions, the petitioners 
therein have also impleaded the concern- 
ed States, namely, State of Karnataka, 
State of Tamil Nadu and the State of 
Kerala as party respondents to their 
petitions. The’ petitioners have 
appropriate orders or directions against 
these State Governments directing them 
to make refunds to the Coffee Board of 
the amounts collected by them from the 
Coffee Board as and by way of sales tax 
and further restraining them from col- 
lecting or threatening to collect from the 
Coffee Board any: amount as and by way 
of. sales tax on the transactions in ques- 
tion or subjecting such transactions to 
Sales tax. The petitioners have also 
sought the consequential reliefs of — di- 
recting the Coffee Board to pay over to 
the petitioners the refunds which it may 
. receive from the State Governments pur- 
suant to the Court’s order- and further 
directing the Coffee Board to release the 


bank guarantees or contingency - deposits. . 


obtained by it under: the impugned Cir- 
cular. 

.8. In the i filed on behalf of 
the Coffee Board by way of reply to the 
writ petitions two or three. contentions 
have been raised. First, by way of preli- 
minary objection it is contended that no 
writ would lie against it challenging its 
Circular dated February 7, 1977 inas- 


much .as though the Coffe2 Board is com- - 


stituted under a Central anactment and 
has monopolistic control over the coffee 
trade, when it exposes coffee in export 
auctions it is merely engaged in a com- 
mercial activity in exercise of its power 
to make contracts and while so engaged 
it cannot be denied its legitimate right, 
like any other trader, to lay down the 
terms and conditions for such sales and 
the Circular dated February 7, 1977 is 
one such communication addressed to 
the - Registered’ - Exporters containing 
additional terms or conditions concern- 
ihg sales tax im the matter-of ‘such -:aue- 
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tions “and neither the auction’ conditions 


mor the Circular stem‘ from'any' statute 
‘but are matters falling within the realm 


of contract and therefore - no writ peti- 
tion challenging the Circular is - main- 
tainable. Secondly, the Coffee Board is 
entitled to protect its interest and. since 
it has an apprehension that’ exemption 
provided for by’ S. 5 (3) of the. Central 
Sales Tax’ Act, 1956 may not be made 
available by the Assessing Authorities 
under the Sales Tax ‘Law, -the Coffee 
Board decided to safeguard its interest 
by taking contingency deposits or bank 
guarantees equivalent to the amount of 
sales tax that would be payable in res- 
pect of the export auctions. It is pointed 
out in this behalf that all kinds of pen- 
ultimate sales or purchases are not 
exempt under S. 5 (3) but the exemption 
is hedged in with conditions specified 
therein and only when those conditions 
are proved to the satisfaction of the As- 
sessing Authority the exemption will 
arise and until then there is a risk of the 
Coffee Board being visited with the sales 
tax and so to protect itself against any 


` possible levy of sales tax it is obliged 


to insist upon furnishing of contingency 
deposits or bank guarantees. By doing 
it the Coffee Board is not exacting any 
sales tax: as such and, therefore, a ‘pro- 
tective measure of the type adopted by it 
cannot be said to be illegal or unconsti~- 


: tutional or violative of any of the peti- 


tioners’ fundamental rights. Thirdly, on 
merits it is contended that its interpreta- 
tion of Section 5 (3) that what is requir- 
ed thereunder is an agreement with or 
an order: from -a foreign buyer is correct 


‘as also. its conclusion that in ‘the export 


auctions conducted by it property in the 
coffee sold thereat passes to the - Regis- 
tered Exporter (bidder) at the fall of 
hammer and, --therefore, the conditions 
imposed by the Circular on the Register- 
ed Exporters before they can claim ex- 
emption from the. tax liability are justi- 
fied. The States of Karnataka, Tamil 
Nadu and Kerala in. their respective 
counter-affidavits have supported the 
stand taken by the Coffee Board on both 
the points. It may, however, be stated 
that all the three States are desirous of 
having an authoritative pronouncement 
from this Court on the question of pro- 
per construction of the words “the agree- 
ment or order for or in relation to such 
export” occurring in S. 5 (3) of the Cen- 


‘tral Sales: Tax -Act, 1956 but on the se-' 


cond point counsel for. States -of Karna- 


‘taka and -Tamil Nadu have urged ` that -~ 
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since the question of passing of property 
does not depend merely upon - proper 
-construction of the auction 
read in the context of the relevant pro- 
visions of the Sale of. Goods Act but will 
_ heed investigation into all the relevant 
facts and circumstances of each auction 
Sale including the conduct of the parties 
- as also the correctness and true nature 
of the dealings between them any ex- 
pression of opinion by this Court on that 


‘question would not be proper and may. 


‘bar such investigation into all the rele- 
vant facts at the hands of . their. Sales 
- Tax Authorities as and when exemption 
is claimed in assessment proceedings. 
Counsel for the State of Kerala was, 
however, not in agreement with this sub- 
‘mission and stated that even that ques- 
tion was a pure. question of law depend- 
ing upon the proper construction: of the 
auction conditions read with the relevant 
provisions of the Sale of Goods Act on 
the basis that the auction conditions 
truly govern the rights and obligations 
‘of the parties to such sale. We may also 
state that during the hearing counsel for 
the: State of Tamil Nadu also raised the 
question of the vires of S. 5 (3), apart 
from its construction; he contended: that 
the provision itself was ultra vires Arti- 
‘cle 286 (2) on the ground that instead of 
formulating any principle for determin- 
ing when a sale or purchase of goods 
takes place in the course of export out- 
side the territory of India — for which 
alone power to make law has been con- 
ferred on Parliament — the Parliament 
has created a legal fiction to the effect 
that a penultimate sale or purchase, in 
certain circumstances, shall be deemed 
to be in the course of export when in 
truth and reality it is not and the crea- 
tion of such legal fiction is beyond ` the 
power or outside the authority conferred 
by Art. 286 (2). do aes eee 


9 From the rival cofitentions which 
Ihave been summarised above it will ap- 
‘pear clear that principally four questions 
arise for our decision in these petitions. 
The first relates to the maintainability of 
‘the writ petitions aganist the Coffee 
Board, the second is whether the amend- 


ment introduced by insertion of sub- 
sec. (3) in S: 5 of the Centra] Sales Tax 
Act is ultra vires Art. 286 (2) of the- 


‘Constitution; the third relates to the pro- 
per construction of S. 5 (3) of the said 
Act and-the fourth is at what point of 
time the property in the coffee sold at 
‘export auctions conducted by the Coffee 


conditions ` 


ALR, 


Board passes to the Registered Exporters 
{auction purchasers). We may, however, 
state that during the course of the hear- 
ing the learned Attorney General ap- 
pearing on behalf of the. Coffee Board 
fairly stated that since the question of 
proper construction of S. 5 (3) would 
affect a large number of dealers in ex- 
Port trade, including the Coffee Board 
(which was concerned with export trade 
in coffee), the Board was. interested in 
having. an authoritative decision of this 
Court on the point, that such authorita- 
tive decision would also facilitate the 
issuance of a proper Circular in regard 
to its future transactions and, therefore, 


“he was not pressing the preliminary ob- 


jection to the maintainability of the writ 
petitions against the Coffee Board. We 
would, therefore, deal with the remain- 
ing three questions one after the other. 


10. Dealing first with the question 
whether S. 5 (3) of the Act which has 
‘been introduced by the Amending Act 
103 of 1976 is ultra vires Art. 286 (2) of 
the Constitution, the precise contention 
of Mr. S. T. Desai appearing ` for` the 
State of Tamil Nadu has been that the 
said provision merely enacts an artificial” 
rule or fiction that a penultimate sale, 
which in ‘fact is not in the course of the 
export of goods out of the territory of 
India, shall be “deemed to be. in. the 
course of such export” if it satisfies the 
conditions specified .therein; it does not 
lay down. or formulate any principle for 
determining when:a sale takes place in 
the course of export of the goods out of 
the territory of India and, therefore, it 
is beyond the power or authority confer- 
red on Parliament by Art. 286 (2). He 
pointed out that prior to the Constitu- 
tion (Sixth Amendment): Act, 1956 this 
Court in its decisions while interpreting 
the expression “sale in the course of 
export” occurring in Art. 286 (1) (b) laid 
down two principles as to when a sale 
could be said to be a sale in the course 
of export and it held that two types of 
sales, viz., (a) sale which occasions the 
export and (b) sale which is effected by 
a transfer of decuments of title to the 
goods after the goods have crossed the 
customs frontiers of India, would be 
sales in the course of export. Sec. 5 (1) 
which was enacted in Central Sales. Tax 
Act, 1956 pursuant to the power con- 
ferred on Parliament by Art. 286 (2) 
(which was introduced by the Constitu- 
tion (Sixth Amendment) Act 1956) merely 
gave legislative recognition to the -afore- 
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said two principles which ‘had been for- 
mulated by this Court while interpret- 
‘ing Art. 286-(2) (b) but while adding sub- 
sec. (3) to S. 5 of the Act Parliament had 
created a: legal fiction to the effect that 
a penultimate sale satisfying ` certain 
specified conditions shall. also be deemed 
to be a sale in. the course sf export when 
in truth and reality it is not. According 
to him, creation of such fiction is not for- 
mulation of any principle and as such 
the provision is beyond “he power or 
authority conferred on Parliament by 
Art. 286 (2). i 


11. It is not possible to accept the 
aforesaid contention ‘for the reasons we 
shall presently indicate. It is true that 
the word “deemed” has been used in 
S. 5 (3) but the same word has been used - 
not merely in S. 5 (1) but also in the 
other two Sections 3 and 4 of Chapter II 
of the Central Sales Tax Act which has 
the heading “Formulations of Principles 
for determining when a sale or , pur- 
chase of goods takes place in. the course 
of inter-State trade or commerce or out- 
side a State or in the course of export 
or import”, the heading o? Chapter I on 
the face of it suggests that what is done 
under Ss. 3, 4.and 5 including sub-s. (3) 
is formulation of principles. Secondly, 
the word “deemed” is used a great deal 
in modern legislation in. different senses - 
and it is not that a deeming provision is 
every time made for the purpose of 
creating a fiction. A deeming provision 
might be made to include what is obvious 
or what is uncertain or to impose for 
the purpose of a statute an artificial con- 
struction of a word or phrase that would 
not otherwise prevail, bu; in each case 
it would be a question as.to with what 
object the legislature has made such a 
deeming provision. In St. Aubyn v. At- 
torney General 1952 AC 15 at p, 53 Lord 
Radcliffe observed thus: 

“The word ‘deemed’ is used a great 
deal in modern legislation. Sometimes it 
is used to impose for the purposes of a 
statute an artificial construction, of a 
word or phrase that would not otherwise 
prevail. Sometimes it is used te put be- 
yond doubt a particular construction 
that might otherwise be uncertain. Some- 
times it is used to give a comprehensive 
description that includes what is obvi- 
ous, what is uncertain and what is, in 
the ordinary sense, impossible.” 

After making these observations the 
learned Law Lord went on to hold that 
it was in the last of the three. ways (in- 
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dicated in the observations): that the 
deeming provision was made in S. 58 (2) 
of the Finance Act, 1940, which 
came for interpretation before 
the House of Lords. Similarly in 
Words & Phrases, Permanent Edition, 
Vol. 11A at page 181 it is explained that 
the word “deemed” is’ also used to mean 
“regarded as being”: it is equivalent to 
“shall be taken to be” (at page 185).. In 
our view when sub-sec. (3) of S. 5 uses 
the word “deemed” and says that the 
penultimate sale “shall also be deemed 
to be in the course of export” what is 
intended to be conveyed is that the 
penultimate sale shall also be regarded 
as being .in the course of such export, In 


‘other words, no. legal fiction is created. 


Moreover, it was conceded by counsel 
that the word “deemed” in Sections 3, 4 
and 5 (1) laid down general principles 
and did not create any fiction; if that be 
60, it is difficult to accept the contention 
that in sub-sec. (3) the same word should 
be. construed as creating a fiction. Third- 
ly, a principle has been explained in 
Butterworths’ Words and Phrases, Se- 
cond Edition, Vol. 4 at page 177 thus: 
“A ‘principle’ means.a general guiding 
rule; and does not include specific direc- 
tions, which vary according to the sub- 
ject matter”. (Per Shearman, J., in 
MCreach v. Frearson, 1922 WN 37). 
Similarly in Words and Phrases, Perma- 
nent Edition, Vol. 33A at page 327 it is 
explained .that “principle means a gene- 
ral law or rule adopted or professed as 
a, guide to action”. In. other words, as|- 
opposed to any specific direction govern- 
ing any particular or specific instance, 
transaction or. situation a principle -would 
be a guiding rule applicable generally 
to cases or class of cases, Looked at from 
this angle it will be clear that sub-sec- 
tion (3) of S. 5 formulates a principle 
inasmuch as it lays. down a general 
guiding rule applicable to all penulti- 
mate sales that satisfy the two conditions 
specified therein and not any specific di~, 
rection governing any particular or spe~ 
cific transaction of a penultimate sale. 
In other words the content of the provi- 
sion shows that it lays down a principle. 
In fact, while addressing arguments on 
proper construction of S. 5 (3) counsel 


~ for the three States strenuously contend- 


ed that the said provision should not be 
construed as being applicable only to the 
export auctions conducted by the Coffee 
Board and the terms and conditions gov- 
erning them because it applies to variety 
of parties including the small, manufac: 
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‘turers who seek a foreign market. for 
their goods through private 
-houses or carialised agencies like State 
Trading Corporation. It is thus: clear to 
‘jus that -S. 5 (3) formulates a principle 
«2 general applicability in regard to all 
{penultimate sales provided they satisfy 
the specified conditions mentioned: there- 
in and ‘there is no question of the said 
provision creating a, legal fiction as has 
been contended for by counsel. The con~ 
tention, therefore, that S. 5 (3) is be- 
yond the power or authority of Art. 286 
{2) and, therefore, ultra vires, must be 
rejected, me 

_ 12. Turning next to the main issue 
regarding the proper construction to be 
placed ori the words “the agreement or 
order for or in relation to such export” 
occurring in S. 5 (3) of the Act, 


red to therein means only the agree- 
ment with a foreign buyer or would in= 
clude any binding or enforceable agree- 


ment to export even with a local party > 


to implement which penultimate sale 
should have taken place. 
‘quoted above in éxtenso, has obviously 
been enacted to extend the exemption 
from tax liability under the Act not to 
any kind of penultimate sale but only to 
such penultimate sale as satisfies the two 
conditions specified therein, namely, 
that such penultimate .sale must take 
place (i.e. become complete) after the 
‘agreement or order under which the 
‘goods are to be exported and (b) it must 
jbe for the purpose of complying with 
such agreement or order and it is orily 
4then that such penultimate sale is deem- 
ted to be a sale in the course of export. 
Counsel for the petitioners contended 
that all that the section requires is that 
before the penultimate sale becomes 
complete by passing of property in the 
goods, there must be in existence an 
agreement for or in relation to the ex- 
port of these goods outside India and the 
‘language does not suggest that such 
agreement must necessarily be with a 
foreign buyer. In other words, the phrase 


“the agreement for or in relation to such | 


export” is wide ‘enough to include any 
. binding or enforceable agreement to ex- 
-port even with ‘a local party to imple- 
ment which the penultimate sale, should 
have taken place. According to counsel 


' export 


the . 
question is whether the agreement refer- , 


Section 5'-(3), 


(a) - 


A A R. 


port”. (meaning the’ physical -export out- 
side India) and not. with “the sale occa- 
sioning the export”, The argument is, had 
Parliament intended that the, agreement 
with or order from a foreign buyer was 


‘essential it would have said ‘the -agree- 


ment or order fcr or in relation to such 
sale occasioning . the export.” Further, 


‘relying upon the Statement of Objects - 


and Reasons appended to the relevant 
Bill it is contended that the benefit of | 


‘this new provision was intended . to be 


foreign buyer’s 


‘reason of 


extended to even small manufacturers’ 
who produce goods for a foreign market 
but have to depend upon private export - 
houses possessing the requisite expertise 
of export trade cr a statutory canalising. 
agency like the State Trading Corpora-. 
tion for the export of their goods and if 
while selling his product to such export 
house or canalising agency the ‘small 
manufacturer entars into a binding cove- 
nant or agreement with the export ‘house . 
or the agency that the latter shall ek- 
port the product that should be enough: 
to satisfy the condition mentioned in the 
sub-section and the exemption from tax 
liability under the Act cannot be made 
to depend upon the. fortuitous. circum- 
stance of a foreign buyer’s contract “or 
order being available 
with him when ke sells his product to 
the export house or the agency. More- 


‘over, counsel contended that -according 


to the decisions of this Court what is re-. 
quired to constitute a sale. in the course 
of export is that the sale should be so 
inextricably bound with the ultimate 
export’ that the link between the two 
cannot be voluntarily interrupted with- 
out a breach of the contract. In other 
words, an inextricable bond or obliga- 
tion must subsist between sale on the 
one hand and the final export on the . 
other and such obligation ‘can arise by 
statute, contract or mutual 
understanding be-ween the parties aris- 
ing from the nature of the transaction 
and in this behalf. strong reliance was 
placed by counsel for the petitioners on: 
the following observations of Justice 
Shah in the'casé of Ben Gorm Nilgiri 
Plantations Co., Conoor v. Sales Tax Offi- 
eer, Special Circle, Ernakulam, (1964) 7 
SCR 706 at pp. 711 and: 712: (AIR 1964- 


SC 1752): 


the words “such export” occurring at the f 


end of the sub-section mean the physical 
- export of the goods outside India, and it 
ïs significant ‘that Parliament has linked 
“thé agreement or order” -with “such. ex- 


“A sale in the course of export. predi- 
cates a connection between the sale and- 


‘export, the two activities being .so inte- ` 


grated- that the. connection, between | the 
two cannot be: voluntarily. interrupted, 
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` without a breach of the contract or “he 
compulsion arising from the nature of 
the transaction. In this serse to constitate 
a sale in the course of export it may be 
said that there must be an intention on 
the part of both the buyer and the seller 
to export, there must be obligation to 
export, and there must be an actual 2x- 
port. The obligation may arise by reason 
of statute, contract between the parties, 
or from mutual understanding or aguee- 
ment between them, or even from the 
nature of the transaction which links the 


sale to export.......se.0. In general wrere. 


the sale is effected by the seller, and he 
is not connected with tke export wich 
actually takes place, it is a sale for ex- 
‘port. Where the export is the result of 
sale, the export being inextricably Iink- 
ed up with the sale so that the bond can- 
not be dissociated without a breach of 
the obligation arising by statute, contact 
er mutual understanding between the 
parties arising from thè nature of the 
transaction, the sale is in the course of 


expo 
Counsel urged that securing a foreign 


buyer’s contract or a foreign buyer's 
order is not the only mode in which. the 


requisite obligation to export, affording . 


the inextricable link between the sale 
and export, can arise; such obligation can 
arise by reason of a binding or enfcree- 
able covenant to export being incorpo- 
tated in the contract of the penultimate 
sale entered into with a local party as 
-is the case in the export’ auctions zon- 
ducted ‘by the Coffee Board where under 
CI. 26 it is obligatory on the part of the 
Registered Exporters to export the coffee 
sold to them and perhaps with the Coffee 
Board possessing statutory powers to 
enforce the condition on pain of imposi- 
tion of penalty and seizure of unexport- 
ed coffee the obligation to export will 
have greater sanctity than the obligation 
‘arising from a foreign Suyer’s con-ract 
or a foreign buyer’s order. Counsel, 
therefore, contended that the perulti- 
mate sales herein, namely, the export 
auctions conducted by tne Coffee Eoard 
since they satisfy the two conditions spe- 
-cified in. S. 5 (3) must be regardec as 
sales in the course of export and irsist- 
ence on production of an agreement with 
or order from a foreign buyer in terms 
of the impugned Circular is clearly un- 
called for. It may be stated that though 
: initially .. -the learned Attorney General 
. appearing for the Coffee Board supported 
the construction that’ the - words: 
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“the . 
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`- agreement: or order- for or in relation to 
‘such export” occurring in S. 5 (3) neces- 
‘sarily referred to the agreement - with 


or an order from a foreign buyer, at a 
later stage during- the course of his sub- - 
missions he did not stick to that stand 
but submitted that. the construction 
sought to-be placed on those words by 
counsel for the petitioners would be pro- 
per as it would promote the export trade 
in coffee by making Indian coffee avail- 
able at competitive rates in the inter- 
national market, an objective sought to 
be achieved by enacting the new provi- 
sion in S. 5 of the Act. 

. 13. It is true that the language em- 
ployed in S. 5 (3) is a little ambiguous or 
equivocal and there is no indication in 
express terms whether the “agreement” 
mentioned therein necessarily refers to 
the agreement with a foreign buyer or 
would include any binding or enforce- 
able agreement to export with a local 
party, and that is why counsel on either 
side have heavily relied upon the State- 
ment of Objects and Reasons appended 
to the relevant Bill to show what was 
the legal position under S. 5 (1) as inter- 
preted by this Court in the - Coffee 


Board’s case (AIR 1971. SC 870) and 
Mohd. Serajuddin’s case (AIR 1975 SC 
1564) (supra) before the proposed 


amendment and what was the lacuna or 
mischief that was sought to be remedied 
as also the object with which this provi- 
sion came to be enacted. However, be- 
fore applying the mischief rule initially 
enunciated in Heydon’s case, (1584) 3 
Co Rep 7a for arriving at the true con- 
struction we propose to examine the 
new provision rather closely with a view 
to see whether by implication any indi- 
cation one way or the other is available 
from the language thereof. The material 
words which prescribe the two conditions 
on satisfying which the penultimate sale 
is to be regarded as a sale in the course 
of export are: “If such last sale or pur-~ 
chase (meaning the penultimate sale or 
purchase) took place after, and was for 
the purpose of complying with, the 
agreement or order for or in relation. to 
such export.” It is true that Parliament 
has not said “the agreement or order for 
or in relation to such sale _ occasioning 
the export”, but has used the phrase ~ 
“the agreement or order for or in’ rela~ 
tion to such export”. But in‘our view 
two aspects emerge very clearly on a 
close scrutiny of this phrase which by 
implication show that the “agreement” 


‘spoken of there refers to the agreement 
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with a foreign buyer and not an agree- 
ment- with a local party containing a coe 
venant to export, :. ~ 

l4. In the ‘first: place the concerned 
phrase speaks of two things in disjunc 


tive: ‘agreement’ or- ‘order’, The word. 


‘order’ which appears in a statute deal- 
ing with sales tax must-be understood in 
a commercial sense, that is, in the sense 
in which traders- and commercial men 
will: understand it. In commercial sense 
an order means a firm request for supply 
of definite goods emanating: from a 
buyer, an indent placed by a purchaser 
and, therefore, an order for or in rela- 
tion to export would mean: an indent 
from a foreign buyer. It is not possible 
to accept the contention urged by coun- 
sel for the petitioners that the word 
J‘order’ in this phrase can mean or refer 
to an order, direction, mandate, command 


or authorisation to export that may be- 


issued by a statutory body like the Cof- 
fee Board for two reasons; first, occur- 
ring in a sales tax statute the word must 
be ‘given its commercial. meaning ` and, 
secondly, while enacting the provision 
Parliament could not be said to have 
orly statutory bodies like Coffee Board 
or §.T.C. in mind. If, therefore, an order 
for export in the concerned phrase means 
an indent from a foreign buyer, the 
preceding word ‘agreement? in ` the 
phrase would take colour from the word 
‘order’ and would on the principle of 
noscitur a sociis mean ‘an agreement 
with a foreign buyer. In Maxwell on the 
Interpretation of Statutes (at p. 289, 12th 
Edn.) the rule of noscitur a sociis is ex- 
plained thus: “Where two or more 
words, which are susceptible of analog- 
ous meaning, are coupled together they 
are understood to be used in their cog- 
nate sense. ‘They take, as it were, their 
colour from each other, the meaning of 
the more general being restricted to a 
sense analogous to that of the less gene- 


ral”. Applying this rule of construction - 


it becomes clear that “the agreement” 
occurring in the phrase must mean the 
agreement with a foreign buyer and not 
the agreement with a local party con- 
taining a covenant to export, Secondly, 
‘and more importantly, the user of the 
definite article ‘the’ before the word 
‘agreement’ is; in our view, very signi- 
ficant. Parliament has not said “an agree- 
ment’ or ‘any agreement’ for or in rela- 
tion to such export and in the context 
the expression “the agreement’. would 
refer to that agreement which is implicit 


‘export. 
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export, and, -therefore, the expression 
“the agreement” for export must refe 
to that agreement which is implicit in 
the sale that ‘occasions the export. ‘The 
user of the definite article ‘the’, . there- 
fore, clearly suggests that the -agreement 
spoken of must be the agreement wit 
a foreign buyer. As a matter of pure con- 
struction it appears to us clear, there- 
fore, that by necessary implication the 
expression “the agreement” occurring in 
the relevant phrase means or refers t 
the agreement with a foreign buyer and 
not an agreement or any agreement with 
a local party containing the covenant t 

15. Coming to the mischief rule, in 
Re Mayfair Property Co., (1898) 2 Ch 
28 at p 35, Lindl2y M. R. re-enunciated 
it thus:- “In order properly to interpret 
any statute it is necessary to consider 
how the law stood when the statute to be 
construed was passed, what the mischief 
was for which the old law did not pro- 
vide, and the remedy provided by the 
statute’ to cure that mischief”, * Looked 
at from this angle it will be desirable 
to indicate in brief the position that ob- 
tained prior to the enactment of S..5 (1) 
of the Central Sales Tax Act, 1956, ‘how 
S. 5 (1) after its enactment had been 
‘interpreted: by this Court and why the 
‘enactment of the new provision contain- 
ed in S. 5 (3) was felt necessary.. Prior to 
the enactment of S. 5 (1) there was no 
legislative guidance as to what transac- 
tions of sale or purchase could be ‘said 


‘to be “in the course of export” and the 


said expression occurring in Art.` Z286 (1) 
(b) of the. Constitution was construed by 
-this Court in what have come to tbe 
known as the first and the second Tra- 
vancore-Cochin cases, namely, State of 
Travancore-Cochin v., Bombay Co. Ltd., 
3 STC 434: (ATR 1952 SC 366) and State 
of ‘Travancore-Cochin v. Shanmugha 
Vilas Cashewnut Factory, 4 ‘STC 205: 
(AIR 1953 SC 333) to include two types 
of sales or purchases, (a) a sale or pur- 
chase which itself occasions the export 
and (b) a sale or purchase effected by a 
transfer of documents of title to the 
gocds after the gcods are put in the 
export stream (ie after they have 
crossed the customs frontiers of India). 
Patanjali Sastri, C. J., observed in the 
-frst case that “a sale by export involved 
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a series of integrated activities com- 
mencing from the agreement of sale with 
_a foreign buyer and endirg with the deli- 
very of the goods to a common’ carrier 
for transport out of the country by land 
‘or sea.. Such a sale cannoz be dissociated 
from the export without which it cannot 
be effectuated; and the sale and resultant 
‘export form parts of a single transac- 
tion”. In the second case this Court held 
that a sale or purchase for the purpose 
of export, like production or manufac- 
ture for export, being merely an act pre- 
` paratory to export could not be regard- 
ed as an: act done “in the course of the 
export of the goods out of the territory 
of India” because etymologically the ex- 
pression. “in: the course of export” de- 
noted an integral relation between the 
sale and: the export. Then came the Con- 
stitution (Sixth Amendment) Act, 1956 
introducing a new clause being: cl. (2) in 
Art. 286 whereby Parliament was em- 
powered by law to formulate principles 
for determining when a sale or purchase 
took. place in the course of export and 
- pursuant to this power Parliament enact- 
ed.S. 5 (1) in the Act which provides that 
@ “sale or purchase of goods shall be 
deemed to: take place in the course of the 
export. of the goods out of the territory 
of India only if the sale or purchase 
either occasions such export or is effect- 
ed. by a transfer of documents of title 
to the. goods. if the goods have crossed 
the customs. frontiers of India”. In other 
words, this was legislative. recognition 
of what. was said by th:s Court in the 
two Travancore cases (supra) about the 
true. meaning of the expression “in the 
course of export” occurzing in Art. 286 


(1). (b). 


Section 5 (1) was construed by this 
Court. in the context of two sales. (though 
both were closely connscted with the 
ultimate exportation of the goods out of 
India) rather very strictly in two cases, 
namely, the Coffee Board’s case (AIR 
1971 SC 870) (supra) and Mohd. Serajud- 
din’s case (AIR 1975 SC 1564) (supra). In 
the former case in regard to the very 
export auctions conducted by the Coffee 
Board. for the avowed perpose of export- 
ing the coffee through Registered Ex- 
porters. (which are the subject-matter of 
the instant writ petitions) this Court ne- 
gatived the claim that the sales of coffee 
at such auctions were made “in the 
course of export” within the meaning of 
S: 5. (1) on the ground there were two 
sales, one by the Coffee Board: to the in- 


Coffee Board,. Bangalore S.C. 1483 


termediary (Registered Exporter) and the 
other by the intermediary to’ the im- 
porter anł that the first sale was not “in 
the course of export” for the export | 
began from’ the intermediary and ended 
with the importer and that the introduc- 
tion of the intermediary (Registered Ex- 
porter) between the seller (Coffee: Board) 
and the importing buyer broke the link. 
This Court laid down the test that there 
must. he a single sale which itself caused 


the export and there was no room for 
two or more sales being “in the course 
of export”, In other words, notwithstand- 
ing the compulsion to export arising 
from Cls. 26, 30 and 31 of the Auction 
Conditions the penultimate sale was held 
to be not’ in the course of export. ‘The 
latter case (Mohd. Serajuddin’s case) 
(supra) was stronger than Coffee Board’s 
case (supra) inasmuch as the penultimate 
sales ' (two contracts for sale of mineral 
ore entered into by Mohd. Serajuddin 
with State Trading Corporation) were so 
inextricably connected with the final 
sales (two corresponding contracts for 
sale of the identical goods entered into 
by S.T.C. -with foreign’ buyers) that the 
former were to stand cancelled if the 
latter for any. reason fell through and 
vice versa and further the penultimate 
sales were effected to implement the con- 
tracts wtih the foreign buyers and even 
then following the ratio of Coffee Board's 
case’ (supra) this Court held that the 
penultimate sales (Mohd. Serajuddin’s 
contracts. with §.T.C.) were not sales in 
the course ef export. Negativing the con- 
tention that the contracts between Mohd. 
Serajuddin and the S.T.C. and the con- 
tracts between the S.T.C. and the foreign 
buyer formed integrated activities in the 
course of export, this Court took the 
view that the crucial words in S. 5 (1) 
showed that only if a sale occasioned 
the export, it would be in the course of 
export and that the two sets of con- 
tracts were separate and independent 
and Mohd. Serajuddin was under no con- 
tractual obligation to the foreign buyer 
either directly or indirectly and that his 
rights and obligations were only against 
the S.T.C. It will thus appear clear that 
even when the S.T.C. had with it foreign 
buyer’s contracts and Mohd. Serajuddin’s 
contracts: with S.T.C. had been entered 
into for the purpose of implementing 
such £ reign buyer's contracts, this 
Court held that the sales between Mohd. 
Serajuddin and S.T.C. were not sales in 
the course of export. It was at this 


stage i.@, when S. 5 (1) was interpreted 
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that the Parliament. felt the necessity of .- 
enacting S. 5 _(3) for the purpose of giv- 
ing relief in respect of penultimate sales 
that immediately precede the final (ex- 


. port) sales provided. the former satisfy 


the conditions . specified therein. The 
Statement of Objects and. Reasons in this 
behalf runs thus:, - 


“According to Section 5 fy 


chase of goods can qualify as a sale in 
the course of export of. the goods. out 
of the territory of India only if the sale 
or purchase has either occasioned such 
export or is.by a transfer of documents 
of title to the goods after goods have 
crossed the customs frontiers of India, 
The Supreme. Court has held (vide: 
Mohd. Serajuddin v. State of Orissa, 36 
STC 136: (AIR 1975 SC 1564)) that the 
sale by an Indian exporter from India 
to the foreign importer alone qualifies 
as a sale which has occasioned the ex- 
port of the goods. According to the Ex- 
port Control Orders, exports of certain 
goods can be.made only by specified 


agencies such.as the State Trading Cor- . 
porations. In .other cases also, manufac- . 


turers of goods, particularly in the small 
scale and medium .sectors, have to.- de- 
pend upon some experienced. export 
house .for exporting the goods. because 
special expertise is needed: for carrying 
on. export trade. A sale of goods made 
to an export canalising: agency such as 
the State Trading Corporation or to an 
export house to enable such agency or 
‘export house to export. those goods in 
compliance with an existing contract or 
order is inextricably connected with the 
export of the goods. Further, if such 
sales do not qualify as sales in the course 
of export, they would be liable to State 
sales tax and there would be a corres- 
ponding increase in the price of the 
goods. This would make our exports un- 
competitive in the fiercely, competitive 
international markets. It -is, _ therefore, . 
proposed to amend, with effect from the 
beginning of the current financial year. 
Section 5 of the Central Sales Tax Act 
to provide that the last sale or purchase 





` of any goods preceding the sale or pur- 


chase oceasioning export of those goods 


. out of the territory of India shall , also. 


be desmed;.to be in the, course of “such z 


export -if such last sale or purchase.. toak.. 


- place:.after; and was for the purpose` of- 
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. by this..Court in :the aforesaid manner, 


of the. 
Central Sales Tax Act,.a sale or ` pur- . 


. garded as 


complying with, the agreement. or order, 
for,.or in relation to, such export.’ BA aes OS 
(Emphasis supplied)... 

Two things become 
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dear: from- ‘this S 


Statement; first; Mohd. Serajuddin’s de-|, 


cision (supra). is specifically referred. to 
as necessitating the. amendment and 
secondly, penultimate sales made by 
small and. medium scale. manufacturers 
to an export canalising “agency . or 


private ` export: house to enable the lat- 
-ter to- export those goods in compliance 


with existing contracts or orders are re- 


the export of the goods and hence 
earmarked for conferral of the benefit 


of the exemption, But here again, ‘exist- 


ing contract’ with whom is not clarified, 
In other words, on this crucial point the 
Statement is silent and does not throw 


light on whether the existing contract!- 


should be with a. foreign buyer or will 
include any agreement with a local party 
containing a coverant to export, There- 
fore, the question will again depen 
upon proper construction .and, as w 
have said above, in the matter of. con 


inextricably connected with y 


struction the two aspects discussed ear-]. - 


lier show. that by necessary implication). 


‘the agreement’ spoken of by S. 5 (3) re- 
fers to the saree rent with a Torei 
buyer. . . 
. 16. ‘However, in ES of his con~ 
struction counsel for the petitioners 
pressed into: service two aspects : arising 


-from the Statement of Objects and Re- 


asons, namely, (a) that the. exemption - 


was intended to be extended. even to 
small and medium scale manufacturers 
who manufacture goods: for foreign 
market but- have to depend upon a cana- 
lising agency or private export house for 
the export of their goods and (b) that 
the object of granting the exemption 
was to promote 
competitive international markets and, 
according to counsel, both. these objec» 
tives would be frustrated if the narrow 
construction was placed on the expres- 
sion ‘the .agreement’ as meaning the 
agreement with a foreign buyer and that 
the construction suggested by him would 
carry out the objectives. It is true that 
the benefit of the exemption was intend- 
ed to be-extended to small and medium 


- scale- manufacturers desirous of export- 


ing their goods but the requirement of 
the new. provision is not. that they must 
procure or have with them a -foreign 
buyer’s contract -but the. requirement 
_that before they complete . the 
their: goods. to. the- ira agency- 


is. 
sale ty 


‘our. exports in fiercely. 
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the private ‘export house’ shere must‘ be: 
in‘ existence a foréign buyer’s ` contract 
to implement “which ‘they should - have’ 


sold their goods to such egency or ex- . 


port house. In’ the nature of things suth 
manufacturers who have no: experte 
of export trade are not expected to have 
å. foreign buyer’s contract with them and 
it -would be sufficient compliance of ine 
provision if the canalising agency or tne 
export house has with it -the foreizn 
buyer’s contract.. It would, therefore, 2€ 
incorrect to say that the benefit of tne 
` exemption depends upon she fortuitcus 
circumstance of a foreign buyers cm- 
tract being available with such manufec- 
turer when he sells his product to the 
agency or the export house. No hardskip 
as is sought to be suggested is involved 
and we do not agree that by the -ccn- 
struction which we are inclined to place 
on the expression ‘the agreement’ occur- 
ring in S. 5 (3) the small. or medium 
scale manufacturers would be deprived 
of the benefit of the exemption. In fect, 
the construction which we are inclired 
to accept would be in consonance w:th 
the trade. practice obtaining -in export 
trade, namely, that normally the export 
activity commences with securing or «b- 
taining an export contract or- a fëm 
order from a foreign buyer as the- frst 
step towards the ultimate export (vide's 
observations of this Couri.in- State of 
Mysore v. Mysore Spg. and Mfg. Co. L:d., . 
9 STC 188 at p. 190: (AIR 1958 SC 102) 
where obtaining a firm order from over- 
seas buyer is:described. the first out of 
nine steps enumerated ‘in the entire pro- 
cedure for export). As regards the otter 
aspect it is clear to us that two public 
interests are involved;. promotion of she 
exports. of the -country is one public in- 
terest while augmentation of the Stazes- 
revenues through sales tax is the otner 
and it is obvious that if the liberal con- 
struction, as suggested by the counsel for 
the, petitioners is accepted. the former 
public. interest will. undoubtedly be serv- 
ed while the latter will greatly sufer 
and if the narrow construction is accept- 
ed the latter public interest will be serv- 
ed and.the former will suffer. It is dff- 
cult to say that the Parliament intended 
to prefer -one and sacrifice the other. In 
fact the granting of exemption to pen- 
ultimate sales. was obviously with a v-ew 
to promote the exports but limiting the 
exemption to certain tyres .of pentiti- 
mate sales that satisfy the two speciied. 
conditions displays. an . anxiety -not. to’ 


diminish. the.: States’. revenues: beyond a.. 
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\-¢ertain limit. The ‘section: in ‘any - 
‘gives. no indication that one public in- 


‘implication the ‘expression 


‘Cochin to the -local agents 


‘must be an- actual export, 
-that the obligation máy arise by reason 
of..statute, - contract between. the-parties, - 
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terest is to be preferred to the other 
and, therefore, in our view, the matter 
must again depend upon the proper con- 
struction of the language employed. On 
construction we are of the view that by 
‘the agree- 
ment’ occurring in S. 5 (3) refers to the 
agreement with a foreign buyer. 


-17. ` Counsel for the petitioners lastly 
urged that the penultimate sales by the 
Coffee Board to the Registered Exporters 
include in them a covenant to export and 
having regard to Cls. 26, 30 and 31 there 
is a compulsion on the Registered Ex- 
porters to export the coffee on pain of 
imposition of a penalty and seizure of 
‘unexported coffee and reliance in that 
behalf was placed upon the observations 
of Shah, J., in Ben Gorm Nilgiri Planta- 
tions Company’s case (AIR 1964 SC 1752) 
(supra). In our view, the observations 
(quoted i nextenso in the earlier part of 
the judgment) will have to be read in 
the context of the facts which obtained 
in that case. It was a case of only one 
sale which had resulted. in the export 
and the question was whether transac- 
tions of sale of tea chests by the manu- 
facturer at public auctions held at Fort 
of ` foreign 
buyers were exempt from levy of sales 
tax under Art. 286 (1) (b) and though it 
was common ground that the -purchases 
by the local agents of foreign buyers 
were with a view to export the goods to 
their - principals abroad and that the 
goods were in fact exported out of India 
this Court found nothing in the transac- 
tions from which a bond or obligation 
could be said to spring between the sale 
and the intended export linking them as 
part of the same transaction and though 
the seller (manufacturer) could be said 
to have knowledge that the tea sold to 
the local agents of foreign buyers was 
meant for the export and would be ex- 
ported, the seller had no concern with 
the export, that the sale imposed or in- 
volved no obligation to export and there 
was possibility that the goods might be 
diverted for internal consumption. It 
was in that context that Shah, J., observ- 
ed in that case that there must be an 


‘intention on the part of- both the buyer 


and the seller to export, that there must 
be obligation to export, and that there 
and further - 
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or mutual understanding or agreement 
between them or even from the nature 


of the transaction which links the sale. 


to export. In other words, even in the 
case of a single sale which ultimately re- 
‘sulted in the export it was held that the 
sale was not in the course of export be- 


cause there was no obligation to export 
_ which afforded the inextricable link be- 
tween the sale and the export. It is true 
that if the obligation to export affording 
the inextricable link between the sale and 
the export is necessary in the case of. a 
single sale even though it results in ex- 
port, then all. the more such obligation 
‘will be ‘necessary in the case of a penul- 


timate sale if such penultimate sale is ` 


to constitute a sale “in the course of ex- 
’ port” but even if Ben Gorm Nilgiri Plan- 
tation Co.’s case (supra) is regarded. as 
laying down a general proposition that 
what is required is an obligation which 
inextricably connects the sale with the 
‘export and that such obligation may, in 
the absence of legislative guidance, arise 
by reason of statute, contract, mutual 
understanding, or the nature of transac- 
tion which links the sale to export, still 
the question would be what type of ob- 
ligation and arising from what circum- 
stances would þe necessary. or enough 
in the case of a penultimate sale must 
depend upon the language of the statute 
concerned and, therefore, the question 
will again be what type of obligation and 
arising from what circumstances has been 
prescribed: by the Parliament by enact- 
jing S. 5 (3) and that would depend upon 
the proper construction of the phrase 
“the agreement or order foror in rela- 
ition to such export” occurring therein 
and, as we have said above, since on pro- 
\per construction the expression “the 
agreement or order” means the agree- 
ment with or an order from a foreign 
buyer it must be held that the Parlia- 
ment intended to prescribe that the ob- 
ligation to export arising only from 
such agreement or order that would 
afford the inextricable link so as to con- 
‘stitute the’ penultimate sale a sale in the 
course of export. 


18. Having come to the conclusion 
that on proper construction the expres- 
sion “the agreement” occurring in Sec- 
tion 5°(3) refers to the agreement with 
‘a foreign buyer and does not include any 
agreement with a local party containing 
a covenant to export, the next question 
that arises for our consideration is as to 
when does the penultimate sale (the 
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Sale of coffee at export auctions conduct- 
ed by the Coffee Board to Registered Ex- 
porters) takes place, i. e. becomes com- 
plete by the passing of the property in 
the coffee sold thereat to the Registered 
Exporters? The determination of the 
Point of time at which the property in 
the coffee passes to the Registered Ex- 
porters becomes necessary because be- 
fore that the agreement with or order 
from a foreign buyer in respect of those 
goods must come into existence to im- 
plement which the penultimate sale must 


“have taken place. We have indicated ear- 


lier the rival contentions of the parties 
on this issue. But before addressing our- 
selves to these rival contentions we shall 
dispose of a smell contention that was 
put forward by Mr. Venugopal counsel 
for the State of Karnataka that the word 
‘sale’ occurring in the phrase ‘if such 
last sale or purchase takes place after” 


‘in 5. 5 (3) means the agreement to sell 


‘and not sale in the ‘sense of a transfer 
of property in gods by one person to 
another and the argument has been that 
since the word ‘sale’ in the aforesaid 
phrase means an agreement to sell such 
agreement to sell in the case of export 
auctions conducted by the Coffee - Board 
takes place or becomes complete at the 
fall of the hammer when the bid of the 
highest bidder gets accepted and the 
regular contract containing the covenant 
to export is invariably entered into by 
the Registered Exporter with the Coffee 
Board at a later stage and, therefore, 
even the covenant to export to be found 
in the contract with the Coffee Board 
can never be regarded as having come 
into existence before the agreement to 
sell becomes complete and consequently 
the penultimate sale to the Registered 
Exporter would not qualify for the ex- 
emption. In support of the contention 
that the word ‘sale’ means an agreement 
‘to sell counsel relied upon S. 4 of the 
Sale of Goods: Act, 1930 wherein a con- 
tract of sale of goods is defined as con- 
tract wherein the seller either transfers 
or agrees to transfer’ the -property in 
Boocs to the buyer for a price and also 
upon a decision of this Court in Bala- 
bhgas Hulaschand v. State of Orissa 
(1978) 2 SCR 939: (AIR 1976 SC 1016), a 
ease under Central Sales Tax Act, 1956, 
where this Court has taken the view that 
for purposes of S. 3 (a) and S. 4 (2) (a) 
and’ (b) the word ‘sale’ includes an agree- 
ment to sell and, therefore, in S. 5 (3) 
also the word ‘sale’ should be construed 
as agreement to sell. It-is not possible 
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to accept this contention for more then 
one reason. In the first place the defin:- 
tions of ‘sale’ and ‘agreement to sell’ în 
the Sale of Goods Act, 1930: would not 
apply to the expression ‘sale’ accurrirg 
in the Central Sales Tax Act, 1956 where- 
in the expression’ ‘sale’. has been defined 
in S. 2 (g) for the purnose of that. Azt 
and under S. 2 (g) of the Central Sales 
Tax Act ‘sale’ means “any transfer 3f 
property in goods by one person to a- 
other for cash or for. deferred paymeat 
or for any other: valuable consideraticn, 
and includes a transfer of gaods on tre 
hire-purchase or other system of pay- 
ment by instalments, but does not in- 
clude a mortgage or hypothecation of or 
a: charge or pledge on goods.” In other 
words, wherever the word ‘sale’ occurs 
in the Central Sales Tax Act, 1956. it is 
this definition given in S. 2 (g) that. will 
be applicable and therefore the ward 
‘sale’ in S. 5 (3} must mean transfer of 
the goods by one person to another tor 
cash or for deferred..paym-ent or for any 
other valuable considerations; it cannot 
mean “agreement to sell”, Moreover, 
there is nothing in the context of S. 5 ;3) 
to suggest that the word ‘sale’ occurring 
therein should be understood differentiy. 
In Balabhgas Hulaschand’s case .. (sup7a) 
this Court in the context of the question 
as to when a sale could be said to. take 
place in the course of inter-State trade 
or commerce gave an extended meaning 
to the word ‘sale’ as defined in S. 2- `g} 
and as used in Ss. 3 (a) and 4 (2) (a) and `b} 
of Central Sales Tax Act, 1956 and what 
was said by this Court was that. the wcrd 
‘sale’ as used in S. 3 (a) and S. 4 (2) ‘aj.- 
and (b} was wide enough to include rot 
only a concluded contract of sale but 
also an agreement of sale provided that 
the latter stipulated that there was a 
transfer of property or movement of 
goods; the ratio of that, decision will be 
inapplicable to S. 5 (3) which deals w-th 
the question as. to when a penultimate 
sale shall also be deemed to be in fhe 
course of export and there is nothing 
therein to suggest that the word ‘sele’ 
should have any such extanded meaning, 
on the contrary, the context suggests: 
that the word ‘sale’ in the phrase “if scch. 
last sale or purchase takes place after”. 
refers to a completed sale i.e. a sale as 
defined in S: 2 (g) of the Act. The cm- 
tention urged by counsel must, therefore, 
ibe rejected. ‘ - 


19. Dealing next with the three stages: 
at, which. the property in the coffee seld 
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at the export auctions conducted by the 
Coffee Board is said to pass to the high- 
est bidder (Registered Exporter) three 
questions arise that. need our close exam- 
ination. Does it pass. at the fall of the 
hammer when his bid is entered in the 
Register of Bids - under his’ signature 
under S. 64 (2) of the Sale of Goods Act, 
1930 as contended for by counsel for the 
States of Karnataka, Tamil . Nadu and 
Kerala? Does it pass after the coffee sold 
is weighed. and set apart for delivery 
and price is paid therefor by the auction 
purchaser in view of Cl. 19 (particularly 
the overriding provision contained there- 
in) and other clauses of Auction Condi- 
tions. (this being the alternative plea of 
the petitioners)? or, does it pass only 
after the coffee sold in shipped or is sent 
to the customs station for shipment be- 
cause till then the Coffee Board has a 
right of disposal under Cis. 26 and 31 
read with S. 25. of the Sale of Goods Act 
(this being the principal plea of the peti- 
tioners)? It will be desirable to set out- 
the concerned provisions in order to ap- 
preciate properly the rival submissions 
of counsel based’ thereon, Sub-sec. ‘(2) of 
S.. 64 of. the Sale of Goods Act, which 
deals with auction sales, runs thus: 
“64. In the case of a sale by auction— 
(1). x X x x x X X 
(2): the- sale is complete when the auc- 
tioneer announces its completion by the 
fall of the hammer or in other customary 
manner; and, until such announcement 
= made, any bidder may retract his 
id.’ : 
Clause 19 of the Auction Conditions 
which deals with weighment, delivery. 
and payment of price contains an over- 
riding provision to this effect: 
“Notwithstanding anything contained 
in these conditions, the property in the 
coffee sold shall not pass to the buyer 
until after he has. paid the full price and 
the coffee sold! to him is weighed and set 
apart for delivery: to him.” 
Clause 26 declares that it is an essential 
condition of the auction that the coffee 
sold thereat shal} be exported to stipula- 
ed destinations in the catalogue of lots 
or to such foreign country as may be 
approved by the Chief Coffee Marketing 
Officer within three months or such ex- 
tended time as may. be allowed (which 
extension shall not exceed one year) and 
the same shall not, under any. circum- 
Stances, be diverted to any other desti- 
nation or sold or be disposed of, or 
otherwise released in: India, while this 
condition is enforced by seizure of the 


. scribed time- or such extension, 
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.unexported coffee - 
` runs thus:. 

"31. On default by the buyer 6 ex- 
port the coffee aforesaid within the pre- 
thereof 

as may be granted, it shall be lawful for 
the Chief Coffee Marketing Officer, with- 
out reference to the buyer, to seize the 
unexported coffee and for that purpose 
to make entry into any building, godown, 
or warehouse where the said coffee may 
be stored, and take possession of the 
same and deal with it as if, it were part 
and parce] of Board’s coffee held by them 
in their Pool Stock. 

- Out of the net sale proceeds of such 
coffee sold in pursuance of conditions 
prescribed in Clause 15, the Chief Coffee 
Marketing Officer shall pay to the de- 
faulting buyer only the balance of the 
amount remaining over after deducting 
therefrom godown charges and Insur- 
ance premia, and selling commission 
payable to the agents, and all other ex- 
penses of sale, together with the penalty 
due under Clause 30. 

Provided however that if such balance 
is in excess of the sale price by the buyer, 
the payment shall be limited to the actual 
sale price: 

Provided further that such payment 
shall not affect or prejudice the right of 
the Board to levy the penalties under 
clause 32. hereunder.” 

20. According to counsel for the three 
States S. 64 is a special provision in the 
Sale of Goods Act which deals with auc- 
tion sales and under sub-sec. (2) thereof 
the sale is complete no. sooner the auc- 
tioneer makes an announcement in that 
behalf either by fall of the hammer or 
in other customary manner and, there- 
fore, the property in the ‘goods . sold 
thereat passes at the fall of the hammer 
or immediately after the announcement 
of completion is made in any other 
‘customary manner and since in the in- 

_ Stant case the Coffee Board conducts ex- 
port auctions of coffee in lots which are 
specified in catalogues supplied to . the 
auction purchasers before-hand, the pro- 
perty in the coffee sold thereat must be 
regarded as having passed to the buyer 
at the fall of the hammer: when the suc- 
cessful bid is entered: in the Register’ of 

Bids. under the signature of the bidder 

as per Gls. 10 and 11 of Auction Condi- 
tions. As regards Cl. 19 a twofold argu- 
‘ment’ was- urged: in the first place it was 

contended’ that -S. 64 is not | 


fore, S. 64 (2) must prevail under which 


Consolidated Coffee’ Ltd: -v. Coffee: Board; Bangalore: “~~” 
‘under Cl. 3 Which: 


subject to. 
any- contract. to` the -contrary. and, theré- 


ALR. 
the property: will pass at the fall of the ` 
hammer or at the close of the. sale in the 
customary manner; ‘sécondly,” Cl. 19-con- : 
taining the overriding provision: may bind 
the parties to the contract but will not 
have the effect of creating an estoppel 
against a third party like a State Gov-: 
ernment or its Sales- Tax Authorities 
from contending or showing that. the 
property at such auctions passes at the . 
fall of the hammer and if under. the . 
other terms of the auction it ‘is ‘clear 


- that the property has passed or does’ pass. 


to the auction purchaser at-the fall of 
the hammer a mere declaration of the 
intention on the part of the contracting 


: parties deferring or postponing the pass- 


ing of the property will not affect the 
question and in that behalf reliance.was 
placed upon observations of Lord Chan- 
cellor Herschell in Mc Entire v. Crossley 
Bros, Ltd., (1895-99) All ER. (Reprint) 
829 at p. 832 where . observations run 
thus: 

“Upon an agreement to sell, it depends 
upon the intention of the parties whether 
the property passes or does not pass. 
Here the parties have in terms expressed 
their intention, and‘ said that’ the pró- 
perty shall not pass until the full pur- 


. chase money is paid. I know no reason 


to prevent that being a perfectly lawful 
agreement. If that was really the inten- 
tion of the parties, I know `of no rule or 
principle of law which prevents it from 
being given effect to. I quite agree that 
if, although the parties have inserted a 
provision to that =2ffect, they. have shown 
in other parts of the agreement, by the 
language which they ‘have used, or the 


-provisions which they have made, that 


they intended the property to pass, one 
must look at the transaction as a whole, 
and it might be necessary to hold that 
the property has passed, although the 
parties have said that their intention was 


that it should noz, because they have 


„provided that it shall. No doubt any pro- 


visions which were inconsistent with the 
intention that the property should nöt 
pass would be given effect to in prefer- 
ence to a ‘mere. expression of intention 
in words:” 


‘As regards ČL. 31 counsel contended that 








` įit does not amount to any reservation ‘of 
the’ right of disposal. over the goods . .fo - 


the Coffee Board within the eee “of 
S. 25 of the: Sale of Goods ‘Act. 


j 
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21. On the other hand counsel for the 
petitioners contended that S. 64 (2) of the 
Sale of Goods Act does not deal with the 
question of passing of the property at 
auction sale but merely deals with , the 
completion of the contract of sale, | tkat 
is to say, upon the fall of hammer or 
announcement of the clos: of sale in 
other customary manner the agreem=nt 
to sell becomes complete; in other wo-ds 
an executory contract comes into exst- 
ence between: a promissor and a prorris- 
see, Secondly, even if the said provis.on 
is regarded as one relating to complet.on 
of sale in the sense of passing of pco- 
perty from one hand to the other sech 
result will occur only if the auction sale 
is in respect of specific or ` ascertained 
and identifiable goods and unconditioral; 
in other words, it is only in an uncoreii- 
tional sale by auction tke property in 
the goods passes on the fall of hammer. 
Thirdly, S. 64 is subject to a contract: to 
the contrary and the auctioneer hold ng 
the auction could fix the terms and con- 
ditions on the basis of which he would 
be accepting the bids and in the terms 
and conditions so set forth by him he 
could provide for passing of the property 
at a point of time later than the fall of 
the hammer or the closure of the auction 
in the customary manner or on fuffil- 
ment of certain conditions (like Cl. 1¢ in 
the instant case) and such terms would 
bind the parties and the property will 
pass in accordance with -hose terms. As 
far as the instant case is concerned coun- 
sel for the petitioners urged that Sec- 
tion 64 (2) was not attracted for two re- 
asons: (a) the export auctions conducted 
by the Coffee Board are not uncordi- . 
tional but subject-to certain conditicns, 
particularly condition expressly relating 
to the passing of property as contained 
in Cl. 19 and (b) factually the sale is 
never in respect of lots of specific or as- 
certained goods inasmuch as it is abun- 
dantly clear from the affidavit of Chri 
Meenaxi Sunderam, the Chief Cotee 
Marketing Officer of the Coffee Board 
dated 20th February, 1980 that every lot 
put up for auction invariably contzins 
5% of coffee more than zhe quantity in- 
dicated in’ the: catalogues and the cotfee 
sold from any particular lot is required 
to be weighed. and set apart and appro- 
priated to the contract before deliver” is 
given. Apart from the factual grond, 
counsel urged that: the position in aw 
that S. 64 is subject to a contract to the 
~ . 1980 SC/94. IX G—J-A | 
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contrary is very clear and under Cl: 19 


the passing of property in the coffee sold 


at the Export Auctions has been deferred 
until after the coffee sold is weighed, 
set apart for delivery and price is paid 
therefor and according to him Lord 
Chancellor Herschell’s observations can- 


not avail the States of Karnataka, Tamil 


Nadu and Kerala for the simple reason 
that there is nothing contra indicated in 
other conditions so that the declared in- 
tention in Cl. 19 should not prevail. He 
urged that a statutory body like the 
Coffee Board must be presumed to act 
in a bona fide manner and has prescrib- 
ed terms and conditions of auction genu- 
inely intended to bind the parties to the 
auction and those terms and conditions 
must be regarded as truly governing the 
rights and obligations of the parties and 
a third party like a State Government 
or its Sales Tax Authorities must apply. 
their taxing measures by having regard 
to those terms and conditions. He, there- 
fore, pointed out that if the Court would 
be inclined to take the view that the 
property ‘passes to the auction purchaser 
under Cl. 19 then the agreement with or 


- order from a foreign buyer must be 


available or come into existence just be- 
fore such passing of the property. How- 
ever, he contended that Cl. 19 makes a 
negative provision, namely, that the pro- 
perty shall not pass until after the cof- 
fee sold is weighed, set apart for deli- 
very and price is paid therefor which 
would mean it passes not till then but 
some time later and, therefore, strong 
reliance was placed by counsel on Cl. 31 
which empowers the Coffee Board to 
seize the unexportéd coffee and deal with 
it as if it were part and parcel of Board’s 
coffee held by it in its pool stock if de- 
fault is committed by the buyer to ex- 
port the coffee within the prescribed 
time or such extension thereof as may 


_be granted and such provision constitutes 


a reservation of the right of disposal to 
the Coffee Board within the meaning of 
S. 25 of the Sale of Goods Act. He, 
therefore, urged that under Cls. 26 and 
31 read with S. 25 of the Sale of Goods 
Act the property would pass after “the 
coffee is shipped or sent to the customs 
station for shipment by the auction pur- 
chaser and production of the agreement 
with or order from a foreign buyer be- 
fore such shipment or despatch to - cus- 
toms station would satisfy the. require- 
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Act, 1956. 


22. In view of the aforesaid rival 
submissions two questions arise for de- 
termination; What is the true import of 
S. 64 (2)? and whether S. 64 is subject 
to a contract to the contrary? On both 
these we find considerable force in the 
submissions made by counsel for thé 
petitioners. Regarding. S. 64 (2) of the 
Sale of Goods Act it seems to us that 
that provision does not deal with ques- 
tion of. the passing of the property in 
the goods sold ‘at auction sale but instead 
it: deals with the completion of the con- 
tract of sale. It is true that sub-sec. (2) 
says that “the sale is complete’ when 
the auctioneer announces its completion 
by the fall of the hammer or in other 
customary manner, but; the next follow- 
ing provision which says: “and until 
such announcement is: made any” bidder 
may retract his bid” suggests. that what 
is complete at the fall of the hammer or 
the announcement: of closure in other 
customary manner ‘is that the contract 
for sale is complete. It is well known 
that our Sale of Goods Act, 1930 is based 
upon and is largely a ‘reproduction of 
the English Sale of Goods Act, 1893 and 
in principle as well as‘in most details 
the law of sale of goods ‘in both the 
countries is now the same arid, therefore, 
English authorities on interpretation of 
different sections, although not techni- 
cally binding in India, would have great 
persuasive value. It will be pertinent to 
observe that our S. 64 is based upon Sec- 
tion 58 of the English Act, though it is 
somewhat differently arranged; but sub- 
sec. (2) of S. 64 is particularly in identi- 
cal terms as S. 58 (2) of the English Act. 
Section 58 (2) of the English Act runs as 
follows: 


“58. In the case of a sale by auction— . 
(1) x x x x 
(2) A sale by auction is complete when 
the auctioneer announces its.. completion 
-by the fall of the hammer, or in other 
customary manner. Until such announce- 
ment ‘is made any bidder may reece 
‘his bid.” - 
In: Halsbury’s Laws of England (4th Edn, 
Vol. 2) at page 380 Para 742. runs thus.: 
"742. Bidding.— ‘The method. of. bids 
ding and the amount of the bids are usu- 
ally regulated by the conditions of sale(1), 
Until the property is actually knock- 
ed down there is no complete contract 
of sale. A bid is a mere offer and can 
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be retracted by the bidder at any time 
before the auctioneer announces the 
completion. of the sale by the fall of the 
hammer,.or in other customary man- 
ner(2)”. (Emphasis supplied), aa 
At foot-note (2), S. 58 (2) of the Sale of 
Goods Act, 1893 is the provision indicat- 
ed in. support of the aforesaid statement 
of law and it is further stated: “In an 
unconditional sale’ the property in the 
goods passes on the fall‘of the hammer”: 

Sale of Goods Acż, 1893, S. 18, Rule I 
(Dennant v. Skinner’ and Collom, (1948) 
2 All ER 29). This would'. show that 








‘under §.°58 (2) of the English Sale of 


Goods Act,-1893 normally in an auction 
sale at the fall of the hammer a comple- 
tion of the contract of sale takes placa 
and until such time the bidder may re- 
tract his bid but if-the auction sale hap- 
pens to be “an unconditional sale in rese 
pect of specific and ascertained goods, 
the title to the property passes simulta- 
neously. at the fall of the hammer not 
by virtue of S. 58 (2) but by reason of: 
the operation’. of S. 18, Rule 1 of ‘the 
English Act (which is equivalent to Sec- 


tion 20 of our Act). 


23... In Dennant ve ` Skinner and Col- 
lom (supra) D, the. auctioneer, knocked 
down five vehicles including a Standard 
motor car to King. After the sales, King 


said that he would like to pay by cheque, 
but D ‘replied that it was not his pract- 
ice to accept cheques from people he did 
not know. King represented that he was 
the son of the proprietors of King’s 
Motors of Oxford, a well-known firm 


- and produced counterfoils in his cheque 


books, according to which he had -been 
paying large amounts to well-known 
auctioneers. D thus accepted the cheque, 
King ‘signing a form: which stated: “I 
hereby certify that my cheque No......... 
will be met on presentation at my bank, 
Furthermore, I` agree that the ownership 
of the vehicles will not pass to me until - 
such time as the proceeds of my cheques 
have been credited to South London 
Motor Auction account at Lloyds Bank.” 
King was permitted to remove the vehi- 
cles and he sold the Standard Car to a 
third party, C, who sold it to the defen- 
dant,’ S. The cheque was dishonoured on 
presentation and it transpired that King 
had no connections with King’s Motors. 
D sought from S return of the car or 
payment of its value. Negativing the 
claim, the Court held that the contract 
for sale was unconditional and, there- 
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fore, the property in the car passed: on 
the fall of the hammer under the Sale 
of Goods Act, 1893, S. 18 (1), and D’s 
right under S. 39 (1) (b) of that Act to 
retain the car until payment was meade 
was relinquished when he gave poss2s- 
sion to King. On the question of- the 
passing of the property the Court at 
page 34 observed thus: 


"The second point on which the: plan- 
tiff relies is that the prop=rty in the Gr- 
cumstances of this case did not pass urtil 
the price was paid by th cheque bemg 
in order or cash substituted for it. A 
contract of sale is concluded in an awc- 
tion sale on the fall of the hammer, and 
indeed, the Sale of Goods Act, 1893, Sec- 
tion 58 (2), so provides. Section 18 pro- 
vides: Rule 1: “Where there is an wn- 
conditional contract for the sale of spe- 
-cific goods, in a deliverable . state, the 
property in the goods asses to the 
buyer when the contract is made, and it 
is immaterial whether thé time. of pey- 
ment or the time of delivery or both be 


postponed. Accordingly on the fall of 
the hammer the property of this ear, 
passed to King....... .” As .regards the 


undertaking obtained from ‘King ‘the 
Court observed. “Since ths property kad 
already passed a document subsequen-ly. 
executed by the bidder acknowledging 
that the ownership of the vehicle would 
not pass to him till the cheque was œn- 
cashed could not have any effect on 
what had already taken place.” 


It will thus appear clear that because 
the auction sale was unconditional and 
it related to specific goods that it was 
held that the property in--the car kad 
passed to King at the completion of the 
contract which occurred at the fall of 
the hammer under S. 58 (2) but the pro- 
perty had passed. under S, 18 (1). This 
case also shows that to an auction sale 
normally governed by S. 58 the implied 


rule pertaining to the passing of. property 


contained in S. 18 (1) applied; if so, it 
stands to reason that, the auctioneer 
could incorporate -an express. term per- 
taining to the passing of property, dif- 
ferent from the implied rule, in his awc- 
tion conditions and if he were to do. so 
it will be .operative. | 


24. In. American Jurisprudence 2d;: 
Vol. 7, it is clarified that sale by auction’ 
may be conditional or unzonditional and’ 
what happens when a bic is accepted is 
explained in Para 20 under’ the heading 
“Offer and: Acceptance; . sired a pege 
237 thus: © 
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"20. Generally. 


A sale at auction, like every other sale, 
must have the assent, express or implied, 
of both seller and buyer. An announce- 
ment of an auction or the act of putting 
property up for sale thereat does not 
constitute an offer to sell capable of ac- 
ceptance by the making of a bid............ 
It is mere invitation to those attending 
the sale to make offers by bids. The con- 
tract becomes complete only when the 
bid is accepted, this being ordinarily de- 
noted by the fall of the hammer, These 
common law principles are adopted by 


- both the Uniform Sales Act and the Uni- 


form Commercial Code. 

Where the seller reserves the right to 
refuse to accept any bid made, a bind- 
ing sale is not consummated between the 
seller and the bidder -until the seller 
accepts the bid......... 


Once a bid has been accepted, the par- 
ties occupy the same relation towards 
each other as exists between promisor 
and promisee in an executory contract of 
sale conventionally made.” 


Again in Para 48 at page 260 on ‘the 
question of passing of title the following 
statement of law occurs: 


“48, Passing of title; risk of loss 
property. 

The acceptance of the bid upon the fall 
of the hammer gives rise to contract 
rights which may be enforced, but does 
not necessarily convey or transfer the 
title to the property. As in the case of 
sales generally, the intention of the par- 
ties derived from the terms of the con- 
tract and the circumstances of the case 


primarily determines the question as to 


when title passes, 


Many cases hold that in an auction 
sale of chattels, when the sale is without 
condition and’ where nothing remains to 
be done to the property before its deli- > 
very, either to separate it- from other 
property or to put it in condition ready 
for delivery, the title, as between the 
parties, passes to the purchaser upon the 
acceptance of his bid, without payment 
of the price, even though the right to. 
possession does not pass until the price 
is paid or arranged for to the satisfaction 
of the seller. Under this view, title ordi- 
narily passes to the successful bidder 
when the auctioneer announced the com- 
pletion ‘of the sale.” (Emphasis supplied). 











of 
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Two things appear very clear from what 
we have stated above. At an auction. sale 
all that happens at the fall of the ham- 
mer or at the announcement of the clos- 


ure of the sale in other customary man-- 


ner is that a contract of sale comes into 
existence and parties get into the rela- 
tionship of a promisor and a promisee 
in an executory contract. Secondly, auc- 
tion sales could be conditional or uncon- 
ditional and if it is the latter then’ by 
virtue of the goods being specific and: in 
a deliverable state the property in the 
goods knocked down passes at the fall 
of hammer by reason of the concern- 
ed provision relating to the passing. of 
the property. - 


25. Section 64 (2) of our Sale of Goods 
Act, being in pari materia with S. 58 (2) 
of the English Sale of Goods Act 1893, 
will have to be interpreted in the same 
manner and we are, therefore, of the 
view that it does not deal with the ques- 
tion of passing of the property at auc- 
tion sale but merely deals with comple- 
tion of the contract of sale which takes. 
place at the fall of the hammer or at the. 
announcement of the close of the sale in 
other customary manner. by the auc+ 
tioneer. It would also be correct to say, 
that if the auction sale of chattels is un= 
conditional and is in respect of specifie 
ascertained goods and nothing remains 
to be done to the goods for putting them 
jin a condition ready for delivery, the 
property ‘in the goods would pass to the 
purchaser upon the acceptance of the 
bid but that would not be because of. 
S. 64 (2) but because of S. 20 and such 
would: not be the case if the goods sold’ 
thereat are: non-specific or unascertained’ 
goods or the auction sale is conditional, 
In this context it will be useful to refer 
to a decision of this Court in A. V. Tho- 
mas & Co. Ltd. v. Deputy Commr. of 
Agricultural Income-tax, (1963) Supp 2 
SCR 608: (AIR 1964 SC 569), where this 
Court recognised a distinction between. 
auction sales pertaining to specific. or 
identifiable goods and auction sales. in 
regard to unascertained goods and. held 
that in regard to the former .the:- pro“ 
perty in the goods passed. when .the *con- 
tract was ` accepted -at the fall: of 
hammer and ‘not in the latter: case, That 
was a case where the teas were stored in 
the godowns in the Willingdon. Island 
‘which was in the State of Travancore- 
Cochin and samples -of those teas 
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“were 
taken to Fort Cochin which at the rele» 
vant time was. in the State .of. Madras; 


ALR, - 


At Fort Cochin by the sais the’ teas: 
were sold: by putlic auction in lots, some - 
of the lots were purchased in their en- 
tirety and others in parts and after the 
consideration money was paid at Fort: 
Cochin delivery orders were given to 
the buyers addressed to the godown 
keepers at Willingdon Island and actual 
delivery of tea was taken there, These 
teas were then sent out from Willingdon 
Island in Travancore-Cochin for con- 
sumption either in other parts: of India 
or were exported out of India: The tax- 
ability of the sales-of teas in the manner 
mentioned above under the Travancore- 
Cochin General Sales Tax Act depended 
upon whether the sales could be held to 
have taken place at Willingdon Island, 
ie, within the territory of Travancore- 
Cochin State and were liable . to sales 
tax under the Act or whether the sales 
were ‘outside sales’ and, therefore, not 
subject to sales tax in the State of Tra- 
vancore-Cochin. ir. view of Art. 286 (1) 
(a) read with the Explanation. This Court 
after referring to S. 64 (2) and the defi- 
nition of ‘specific goods’ in. S. 2 (14) of 
our Sale of Goods Act, took the view 
that on the fall of the hammer the offer 
would get’accepted and if the goods were 
specific goods the title would pass to the 
buyer. The distinction that was made by 
the Sales Tax Appellate ‘Tribunal be- 
tween goods which ` were’ sold in “full 
lots” and those which were sold “in por- 
tions” and its view that in regard to the 
former title had passed as’soon as the 
hammer fell and not in regard to the 
latter was referred to by this Court 


with approval. Ait ‘page ie ad Court 
observed thus: - a 4 
“In the preserit case as soon - the 


hammer fell the title in the sean Pi passed 
to the buyer as the goods were specifie 
goods i.e. goods which were auctioned’ in 
full lots and this event’ took’ place at 
Fort Cochin which was in the State of. 
Madras. But in the case of ‘unascertained 
goods the title in the goods does not pass 
te. the buyer unless and ‘until the goods 
are -ascertained. It was for this. reason 
that a distinction was drawn ‘by the 
Sales ‘Tax Appellate : Tribunal ` between 
goods which were sold ‘in full lots and 
those which were sold in portions. In 
regard to the former it was held that the 
title passed as soon as the hammer fell 
but not so in regard to the -latter and 
therefore the sale of ‘full lots’ was held 
to have taken place outside the State of 
Travancore-Cochin and of- “portions of 
lots inside that State,” o 7 


1980 © 
Approving the distinction’ this Cotrt 
ultimately held that the sales of ‘full 
lots’ being outside sales were not. liable 
to the levy of sales tax. Thus S. 64 2) 
has nothing to do with the aspect of the 
passing of the property at an auction 
sale and it is by virtue of goods being 
specific and in a deliverable state that 
under S. 20 the property in such gocds 
passes to the buyer at the completion of 
the contract at the fall of the hammer 
at such sale, ~ l 

26. On the other question there is no 
diffculty in coming to the conclusion 
that S. 64 is subject to a contract to the 
contrary, especially in light of the abcve 
discussion. In the first place S. 64 occurs 
in Chapter VII which coniains “miscella- 
neous” provisions and S. 62 whch 
occurs in the same Chapter clearly p7o- 
vides that where any right, duty or 
liability would arise under a contract of 
sale by implication of law, it may, be 
negatived or varied by express agr=e- 
ment or by the course of dealing ^e- 
tween the parties or by usage, if “he 
usage is such as to bind both the parfies 
to the contract. Ordinari-y, the rights, 
duties and liabilities arising under a con- 
tract of sale by implication of kw 
spoken of in S. 62 refer to the rights, 
duties and obligations referred to in 
Chapter III containing provisions which 
lay down rules as to transfer of pro- 
perty as between seller and buyer and 
transfer of title but there is no reason 
why S. 62 should not apply to rights, 
duties and obligations arising under Sec- 
tion 64 in regard to auction sales, In 
other words, S. 64 woulc be subject to 
S. 62. Moreover, there is intrinsic mete- 
rial in S. 64 itself which shows that the 
provisions thereof could be subject to a 
contract to the contrary, For instance, 
sub-sec, (1) thereof provides that where 
goods are put up for sale in lots then 
each lot is prima facie deemed to be the 
subject of a separate contract for sale, 
which means, terms between the par- 
ties may provide to the contrary or -ir- 
cumstances may indicate to the contrary. 
Again, sub-sec. (5) provides that the cale 
may be notified to be subject to a’ re- 
served or upset price which means that 
the auctioneer may not fix a reserved ° 
price; further, it is well settled that if 
such a reserved price has been fixed” 
then notwithstanding the fact that the 
highest bid has been aceepted by the 
auctioneer and that the sale relates to 
specific or identifiable gosds no conchid- 
-ed contract comes into existence if the 
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highest bid so accepted: falls short of the 
reserved price and .the-property in’ the 
goods will not pass, Sub-secs. (3) and (4), 
if carefully scrutinised, also indicate that 
there could be a contract to the con- 
trary. Moreover, once it is accepted that 
auction sales to which S. 64 applies could 
be unconditional or conditional and that 
the auctioneer can prescribe his own 
terms and conditions on the basis of 
which the property is exposed to sale 
by auction it must be held that the ac- 
ceptance of any bid as well as the pass- 
ing of the property in the goods sold 
thereat would be governed by those 
terms and conditions. 

. 27. Having clarified the legal position 
as above we shall now deal with the 
export auctions of coffee conducted by 
the Coffee Board in the instant case, 
Such auction sales are admittedly con- 
ducted by the Coffee Board on terms 
and conditions prescribed by it called 
‘Auction Conditions’. Further, there is no 
suggestion in the case that a statutory 
body like the Coffee Board while pre- 
scribing the Auction Conditions has act- 
ed not in good faith or that the said 
terms and conditions do not truly govern 
the rights and obligations of the parties 
thereto. It will, therefore, be clear that 
the question at what point of time. the 
property in the coffee sold thereat 
passes to the auction purchaser (Regis- 
tered Exporter) must depend upon the 
intention of the parties to be derived 
from the aforesaid terms and conditions, 
The contention that the property in 
coffee sold thereat passes to the buyer 
at the fall of the hammer under S. 64 
(2) of our Sale of Goods Act has simply 
to be rejected, for, as we have indicated 
above, all that happens at the fall of the 
hammer is that a completed contract of 
sales comes into existence creating a 
relationship of promisor and promisee 
between the parties in an executory con- 
tract. This is also made clear expressly 
by Cl. 13 (a) of the Auction Conditions 
which runs thus: 

"13 (a) After the bidding has come to 
a close on each lot, the Sale Conducting 
Officer shall declare the bid accepted by 
him and make entry accordingly in the 
Register of Bids, Thereupon the con- 


tract between the registered dealer by 
or on whose behalf the bid was tender- 
ed and the Coffee Board becomes com- 
plete.” 


The aforesaid clause suggests that the 
parties to the auction sale also under- 
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stood S. 64 (2) of the Sale of Goods Act 
in the manner in which we have inter- 
preted it. On the question of the passing 
of the property the specific provision is 
to be found in Cl. 19 of the Auction 


Conditions. As stated earlier Cl. 19 prin- 


cipally deals with aspects of delivery, 
weighment and payment of price and to- 
wards the end it contains an overriding 
provision to the effect that notwithstand- 
ing anything | contained in these condi- 


tions, the property in the coffee. sold 
shall not pass to the buyer until after 


he- has paid the full price and the coffee 
sold to him is weighed and set apart for 
delivery to him. In other words, it is 
clear that parties intended that the pass- 
ing of’ the property shall not take place 
till the full price is paid and the coffee 
sold is weighed and set apart for deli- 
very. Now there is nothing in any of the 
other provisions of these Auction Con- 
ditions which indicates that the property 
in coffee sold should pass either at -the 
fall of the hammer or at any point of 
time prior to the payment of price and 
weighment and setting apart of coffee 
for delivery to the buyer. Therefore, the 
observations of Lord Chancellor . Hers- 
chell in Mc Entire v. Crossley Bros. Ltd., 
-(1895-99)" All ER (Reprint) 829- (supra) 
‘relied upon by counsel of the three States 
cannot avail them. Further, it is ‘true 
that the overriding provision contained 
at the end of Cl. 19 is negative in char- 
acter, that is to say, the parties are 
agreed that the property shall not pass 
to the buyer until after the payment of 
the price, weighment and setting apart 
of the coffée for delivery to the buyer 
But, does it positively follow, that upon 
payment of price and weighment ` and 
setting apart the coffee sold for deli- 
very to the buyer, the property passes to 
the buyer? On this aspect, in our view, 
there are two provisions contained in 
Cl. 20 (d) and (f) which show that posi- 
tively the property in the coffee sold 
passes to-the buyer at that point of time, 
Under Cl. 19 after the payment of full 
price the buyer has to apply for and 
take’ delivery within a certain time but 
in case he fails to take delivery what 
shal] happen to the coffee sold is pro- 
vided for in Cl. 20. On the buyer's fail- 
Ure to take delivery, the coffee is first 
stored by the Pool Agent in the Pool 
Warehouse pending its exportation by 
the buyer by the 15th May and if it is 
not exported by that date the Curer or 


Depot. Manager removes it from the 
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West Coast to. inland centres for safe 
storage during the monsoon season but 
at the risk and cost of the buyer. Clause 
20 (d) provides : “During the interval the 
coffee so remains with the Board or the 
Pool Agent, it shall- be held at the risk 
and on account of the buyer” and Cl. 20 
(d) provides: “Gain or loss in weight of 
coffee, as the case may be, during the 
period when the coffee (sold, weighed 
and paid for) remains in the godown of 
the Pool Agent as above, shall be to the 
benefit or detriment of the buyer him- 
self and he shall be at liberty to export 
the quantity gained in weight.” The 
aforesaid provisions contained in Cl. 20 
clearly go to.show that after price is 
fully paid and the coffee sold is weighed 
and set apart for delivery to the buyer 
the same lies with the Coffee Board at 
the risk of the buyer and if during the 
interval if there be any gain or loss in 
weight the same will be credited and 
debited to his account. This provision 
clearly indicates in positive terms that 
the property in coffee sold at the export 
auction passes to the buyer not before 
payment of full price, weighment and 
setting apart thereof for delivery to the 
buyer but immediately after such pay- 
ment, weighment and setting aprt for 
delivery. We might refer to another 
elause, namely, Cl. 23 which contains an- 
ether special overriding provision pro- 
viding for non-lability: of the Coffee 
Board in case damage to the coffee sold 





or to the warehouse wherein the coffee 


was stored occurs by fire, flood, strike, 
riot, civil commotion, etc. etc. and it is 
provided that notwithstanding anything 
contained in the Auction Conditions in 
regard to the payment of prices, insur- 
ance/warehouse charges, delivery or 
other conditions and notwithstanding the 
provisions of the Sale of Goods Act in 
regard to passing of property, the Board 
or its Agents shall not be liable to deli- 
ver the coffee in specie, in the event of 
loss or damage caused to the coffee sold 
by any of the aforesaid causes. But this 
clause has no bearing on the question of 
passing of the property. Having regard 
to Cls. 19 and 20 of the Auction Condi< 


. tions, therefore, it is clear to us that in 


sales of 
conducted 
by the Coffee Board) the property in 
coffee sold thereat passes to the. buyer 
upon.. payment of. price, weighment and 
setting apart of the coffee sold for deli- 
very to the:buyər; 


these penultimate sales (ie 
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28. If once it is held. that the pro- 
perty in coffee sold at such export auc- 
tions passes under Cls. 19 and 20 of the 
Auction Conditions immediately upon 
payment of price, weighm=nt- and set- 
ting apart of the coffee for delivery to 
the buyer, it will be difficult to accept 
the petitioners’ contention that passing 
of the property in such coffee is further 
postponed till actual shipment by reason. 
of Cl. 31 of the Auction Conditions, for, 
if the title has already passed it cannot 
pass again. Counsel for the petitioners 
contended that in view of Cl. 31 a re- 
servation of the right-of disposal over 
the goods in favour of the Coffee Board 
within the meaning of S. 25 of the Sale 
of Goods Act is made. It is difficult to 
accept this contention, Section 25 (1) 
which deals with the reservation of the 
right of disposal provides that where 
there is a contract for sele of specific 
goods or where goods are subsequently 
appropriated to the contract, the seller 
. may by terms of the contract or appro- 
priation, reserve the righ: of disposal of 
the goods until certain conditions are ful- 
filled and if he does so, the legal conse- 
quence mentioned in the section flows, 
namely, that in such case notwithstanding 
the delivery of goods to, a buyer or'to a 
carrier or bailee for trarsaction to the 


buyer, the property in the goods does not - 


pass to the buyer until the conditions 
imposed by the seller are fulfilled. In 
the instant case it is true that Cl. 26 de- 
clares that it is an essential condition of 
the auction that the coffee sold thereat 
shall be exported to stipulated destina~ 
tions or to any other foreign country 
outside India as may be approved by the 
Chief Coffee Marketing Cfficer within 3 


months or within the extended period . 


but such essential condition: is applied 
to the coffee which has already become 
the property of the buyer under Cls. 19 
and 20 of the Auction Conditions and 
all that Cl. 31 provides is that if default 
is made by buyer in exporting coffee 
within the prescribed time or extended 
time it shall be lawful for the Coffee 
Board without reference to the buyer to 
seize the unexported coffee and take pos- 
session thereof and deal with it as if it 
were the part and parce! of the Board’s 
coffee held by them in their Pool Stock, 
Far from amounting to a reservation of 
the right of disposal over the unexport- 
ed coffee to the Coffee Soard, Cl. 31 is 
in the nature of a defecsance clause in 
the sense that what is vested in the 
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buyer under the earlier conditions, the 
same shall revert back to the Coffee 
Board if the buyer commits: a default in 
fulfilling the essential condition. Such 
a reading of Cl. 31 would be consistent 
with a further provision which is to be 
found in the latter portion of that clause, 
The latter part of C]. 31 provides that 
after the coffee is seized and it becomes. 
part and parcel of Board’s coffee held by 
it in its pool stock, the Board shall re~- 
sell the same but after such re-sale the 
Chief Coffee Marketing Officer shall pay 
to the defaulting buyer only the balance 
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-of the sale proceeds after deducting ~ go- 


down charges, insurance premium, sell- 
ing commission payable to agents and 
all other expenses of sale together with 
the penalty due under Cl, 30. But under 
the proviso it is provided thus: 


“Provided, however, that if such bal- 
ance is in excess of the sale price paid 
by the buyer, the payment. shall be lim- 
ited to the actual sale price.” 

In other words the proviso clearly sug- 
gests that the seized coffee becomes Cof- 
fee. Board’s property and is re-sold as 
such, otherwise the surplus should go to 
the buyer (Registered Exporter). The 
fact that the payment to the defaulting 
buyer is limited to the actual sale price 
paid by him and that the surplus if any 
reverts to the Coffee Board clearly shows 


that under Cl. 31 upon seizure the pro- 


perty reverts back to the Coffee Board. 

our view, Cl... 31 properly read 
amounts to a defeasance clause and no- 
thing more, especially when it is clear 
that property in the coffee sold at auc- 
tion passes to the buyer under Cls, 19 
and 20 immediately upon payment of 
price, weighment and setting apart of the 
coffee for delivery to the buyer. Once 
the property has passed there would be 
no question of reserving any right of dis- 
posal over the same to the Coffee Board 
within the meaning of S. 25 (1) of the 
Sale of Goods Act. 


29. It.will be noticed that though on 
the question of the passing of the pro-s 
perty factual material in the form of 
affidavit of the Chief Coffee Marketing 
Officer (on the point whether the lots 
exposed at the auctions are specific and 
ascertained goods or not) and several 
documents ` executed by the Registered 
Exporters in favour of their bankers to 
obtain packing and other credit facilities 
was placed before us we have not gone 
into the factual aspects at all and: we 
have reached our conclusion on the point 
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' purely on the basis of construction of tha 
relevant Auction Conditions from which 
primarily the intention of the parties is 
to be gathered. It is only when a clear 


intention in that behalf is not deducible . 


from the terms and conditions that other 
factors such as the course of dealings 
and the conduct of the parties assume 
relevance. 


80. Having regard to the above discus< 
sion it is clear to us that in the penulti- 
mate sales (sales of coffee effected te 
Registered Exporters at export auctions 
conducted by the Coffee Board) the pro- 
perty in the coffee sold thereat passes 
to the buyer immediately upon payment 
of full price, weighment and setting 
apart of coffee for delivery to the buyer 
under Cls. 19 and 20 of the Auction Con- 
ditions and it would be at this stage i. e 
just before this stage is reached that 
the agreement with or order from a for- 
eign buyer must be available or pro- 
duced in order to attract S. 5 (3) of the 
Central Sales Tax Act, 1956. 


31. In the result the writ petitions 
are partly allowed. The impugned Cir- 
cular dated 7th February, 1977 to the 
extent to which it insists on production 
of an agreement with or an order from 
a foreign buyer from the Registered Ex- 
porters before participating in export 
auctions is quashed; it is also quashed 


hereafter to the extent to which it re-. 


quires Registered Exporters to make “con- 
tingency deposits or furnish bank gua- 
rantees out of abundant: 
much as such requirement ‘would be un- 
necessary in view of our authoritative 
pronouncement. The Coffee Board may, 
if so advised, modify its Circular or issue 
an appropriate Circular requiring the 
production of an agreement with or an 
order from a foreign buyer from the Re- 
gistered Exporters just before the pro- 
perty in the coffee sold at such auctions 
passes under Cls, 19 and 20 of the Auc- 
tion Conditions, 


32. As regards past dealings and 
transactions, final assessment, if any, 
made by the Taxing Authorities as well 
as recoveries if made thereunder con- 
trary to the view expressed by us above 


deserve to be set aside and reassessments-. 


made and the concerned State Govern- 
‘ments will direct their- Taxing Auth- 
-orities to do the needful and further 
direct the refund of recoveries made . to 
the Coffee Board which in its turn will 
refund the same to the concerned Regis- 
tered Exporters, . Assessment -or. reco- 
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caution inas- . 


veries-if made ‘in conformity with our. 
judgment need nct be disturbed. Similar- 
ly contingency deposits or bank guaran- 
tees already obtained by the Coffee Board 
from the. Registered Exporters, if they 
are contrary to our judgment, these will 
be refunded or released forthwith, as 
the case may be, by the Coffee Board. 


33. In the circumstances of the case ; 
there will be no order as to costs, 


34. In view of our judgment just deliv 
ered in W. P. Mos. 3130/78, 4238-39/78 
and 8/79, this Writ Petition (1458 of 
1979) will have also to be allowed partly 
and the same order would follow. 


Petition partly allowed, 





AIR 1980 SUPREME COURT 1496 
(From: Punjab and Haryana) 
R. S. SARKARIA AND 
R. S. PATHAK, JJ. ` 

Criminal Appeel No, 8 of 1975, Dj-« 
4-8-1980, 

State of Haryana, Appellant v, 
Ram, Respondent, 

Penal Code (1860), Sections 302, 34 —: 
Two accused attacking deceased, one ` 
with sharp weapon and ‘another with 
lathi — Held on facts that there was 
common intention to commit murder, 
Decision of Punjab and Haryana High 
Court, D/- 23-1-1974, Reversed. , 


In the instant ease two accused who 
are brothers were alleged to have mur- 
dered the deceased by attacking him with 
pharsa (sharp edged weapon) and lathi 
respectively at the dead hour of night, 
Both were convicted by the trial Court 
under Section 302 read with Section 34, 
Penal Code. The High Court in appeal 
maintained conviction of the accused 
who was armed with pharsa but acquit- 
ted another accused who was armed with 
a-lathi. The High Court agreed with 
the lower Court that both the accused 
were present at the time and place of 
occurrence; that both had repeatedly 
come to the house of the deceased and 
both were nursing a grudge against thé 
deceased, that both came armed to the 
house of the deceesed at the dead of the ` 
night and made a concerted assault on 
the deceased, The nature of injuries 
found on the body of the deceased re- 
vealed that théy were caused by sharp’ 
edged weapon as well as blunt weapon, 


HX/HX/D886/80/DVT. 


a 


1980 ` 


The evidence of the eye-witnesses that - 


the deceased was attacked by both the 
accused was thus supporzed by medical 
evidence, zim 


Held in the circumstanees that the ac- 
cused armed with lathi could not be 
acquitted on ground that he did not 
attack the deceased or that he had no 
common intention to commit murder. 
He was also liable to be convicted 
under Section 302 read with Section 34. 
Decision of Punjab and Haryana High 
Court, D/- 23-1-1974, Reversed, 

(Paras 27, 28) 


SARKARIA, J.:— This appeal by spe- 
cial leave by the State oł Haryana dire- 
cted against a judgment, dated January 
23, 1974, of the High Court of Punjab and 
Haryana, arises out of these circums- 
tances: 


2. Dayawati, elder deughter of Har- 
bans deceased was married to Rattan 
Lal, elder brother of Tej Ram, respon- 
dent herein. Dayawati was a one- 
eyed woman and was otherwise not 
mentally sound. Dayawati’s younger sis- 
ter, Mahindri, aged about 19 years, had 
separated from her husband, Bhule Guj- 
jar, resident of Kamala, District Meerut, 
and was living with her father, Harbans 
deceased in village Ankhir, 


3. According to the prosecution story, 
the deceased allowed Rattan Lal accused 
to take Mahindri as his second wife, 
Thereupon, Mehindri started living with 
Rattan Lal accused in village Rithoj 
which is at a distance of about 20 miles 
from Ankhir. But the relations of 
Mahindri with Rattan Lal became strain- 
ed and the latter started maltreating her 
about four or five months before the 
occurrence, : ` 


4, Harbans deceased made an applica- 
tion to the Magistrate ani got a warrant 
issued under Section 100 of the Code of 
Criminal Procedure, alleging that his 
daughter Mahindri, had been wrongfully 
confined by Rattan Lal egainst her will. 
In execution of that warrant, 
was recovered and allow2d to go to her 
father’s house in village Ankhir, During 
the four. or five months preceding the 
occurrence, Rattan Lal end his brother, 
Tej Ram, came several times to the 
house of the deceased in Ankhir and 
unsuccessfully attemptec- to persuade 
him to send away Mahindri with them. 


On account of this, the two brothers ` 


(accused) were nursing a grudge against 
- the deceased, ; Ai . 
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: 5.-On the midnight intervening the 
15th and 16th of October, 1969, Rattan 
Lal, armed with a Pharsa (a sharp-edged 
weapon), and Tej Ram, armed with lathi, 
came to the house of the deceased. The 
deceased, , his two sons; Mahabir and 
Rajbir, his daughter, Mahindri, and his 
wife, Bhagwati, were present in the 
house, Rattan Lal and Tej Ram awaken- 
ed and asked the deceased to send 
Mahindri with them. The deceased did 
not agree. Mahindri was also not- 
agreeable to go with them. Then 
Rattan Lal and Tej Ram tried 
to take away Mahindri by force 
the house of the deceased. 
The deceased intervened, Thereupon, 
Rattan Lal and Tej Ram made a con- 
certed attack on the deceased, causing no 
less than 15 injuries, as a result of 
which, the deceased died at the spot 
Shortly thereafter. When Rattan Lal 
and Tej Ram tried to drag away Mahin- 
dri, her brothers Mahabir and Rajbir 
intervened, but Tej Ram gave lathi 
blows to them also. On hearing the hue 
and cry of the victims, the neighbour, 
Ranjit Singh, and Chowkidar Khem 
Chand, who was there on patrol, were 
attracted to the spot. They witnessed the 
entire occurrence, The villagers also 
collected, The miscreants ran away. The 
villagers did not pursue them on ac-- 
count of fear, : ; 


6. After the occurrence, Mahabir ac- 
companied by Khem Chand, went to 
Police Station, Faridabad and lodged a 
complaint there on October 16, 1969, at 
6.30 a. m, The special report about the 
murder reached the Illaqa Magistrate on 
the same day at 12 noon, at Gurgaon. 

7. The post mortem examination on 
the dead body of Harbans deceased was 
conducted by Dr. S. K. Kalra (P. W. 1) 
on October 16, 1969. He found 14 inju- 
ries on the dead body. It is necessary to 
set out the particulars of those injuries 
as they indicate that two types of wea- 
pons were used in causing those inju- 
Ties, The injuries found were as follows: 

1. An incised wound 4”x1/2” on the 
front of head, placed longitudinally. 

2, An incised wound 3”x1/2” into 
scalp deep on the head, longitudinally. 

3. An incised wound 4” x 3/4” on the 
left side of the head, placed longitudi- 
nally. 

4. A contused wound 1”x1/4” skin 
deep on the front of the forehead placed 
longitudinally on the right side. i 

5. A contusion 1-1/2” x1/2” on the 


-Eront of forehead on the left-side, 
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6. An abraded contusion 2” x2” on 
the right shoulder, 

7. An abraded contusion on the outer 
-side of the right arm 6” below the 
shoulder, 

8. A lacerated wound on the tip of the 
right ring finger, 

9. A reddish contusion 4” long on the 
back obliquely placed. 

10. Reddish contusion 6” long- oblique- 
` Iy placed on the back in the middle, 

11, Two contusions 5” x 1-1/4” on the 
back below injury No, 10, placed obli- 
quely, 

12, A contusion 6’ x1” on the left 
side of the chest, 

13. Contusion 1” x 
der. i 

14. An abraded area 3”x1/2” on the 
back of left forearm. 

There was fracture of the. skull 4”. long, 


2” on the left shoul- 


extending from side to side in the pari- - 


etal bones, Blood was found clotted be- 
tween the skull and the membranes, 
There was a contusion on the back of 
right lung. .There were infiltrations of 
clotted blood in the skull, The death, in 
the opinion of the medical witness, was 
due to shock and haemorrhage, as a re- 
sult of the aforesaid injuries which: were 
ante-mortem and sufficient in the ordi- 
nary course of nature to cause death, 
Death according to the Doctor (P. W. 1) 
must have followed almost immediately 
the receipt of the injuries. In Dr, Kalra's 
opinion, incised injuries 1, 2 and 3 had 
been caused with a sharp-edged weapon. 
like Pharsa and the other injuries. with 
a blunt weapon; that injury No. 3 was, 
also, individually sufficient to cause 
death; and that the internal lung injury 
could be due to external injury No, 10 
or injury No, 11, 


8. After the occurrence, both the ac- 
cused remained in abscondence, Tef 
Ram, respondent’ was first arrested and 
put on trial in the court of the Sessions 
Judge. He was convicted under Ss. 302, 
365/366/449 and 323, Indian Penal Code, 
But, on appeal, the High Court set aside 
his conviction -on the ground that he 
should have been charged -and tried for 

an offence. under Section 302 read with 
Section ‘34, Penal Code. The case was, 
therefore, ‘remanded for retrial, In the 
meantime, Rattan Lal; who: was abscond- 
ing, was.also arrested and ‘put on trial, 
After the remand of the case for retrial 
of Tej Ram, Mahabir, who had lodged 
the First- Information Report, died in an 
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accident. His statements (Exhibits P. A, 
A. and P. B. B.), which were made in the 
Court of the Committing Magistrate and 
Sessions Judge at the earlier trial, were 
transferred under Section 33 of the Evi- 
dence, Act to thə Sessions record. As 
against Rattan Lal, co-accused, the state- 
ments were transferred under Sec. 512, 
Criminal Procedure Code, as proceedings 


under that section had “been taken when ' 


Rattan “Lal was absconding, 

9, The learned Sessions Judge con- 
victed both Rattan Lal and Tej Ram for 
the murder of Harbans deceased and 
each of them was sentenced to imprison- 
ment for life. Tej Ram was convicted 
under Section 302 read with Section 34 
and also under Section 449, Penal Code, 


10. Both the accused appealed to the 
High Court against the order of their 
conviction. By its judgment, dated Jan- 
uary 23, 1974, the High Court maintain- 
ed the conviction of Rattan Lal, but ac- 
quitted Tej Ram of the charge under 
Section: 302/34, L P. C. Hence, this ap- 
peal by the State against ' the order of 
Tej Ram’s acquittal, i 


11. The mainstay of the. prosecution 
case was the testimony of five eye-wit~ 
nesses, namely, Mahabir (P,W.1), Raj- 
bir (P. W. 3), the sons, and Bhagwati, 
the widow of the deceased (P. W. 2), and 
Ranjit (P.W.4), the neighbour, and 
Khem Chand, Chowkidar (P. W.5), With 
regard to the testimony of the eye-wit- . 
nesses,’ . the High Court, in agreement 
with the trial court, found as under :. 


“Three witnesses, namely Bhagwati, 
Mahabir. and Rajdir, are quite natural 
witnesses, Bhagwati is the widow of the 
deceased, whereas the other two wita 
Nesses are his sans whose presenca in 
the house of the deceased in the dark 
hours of the night is quite natural. Raj- 
bir and Mahabir P. Ws, are stamped wit- 
nesses as they also received injuries 
during the same course of the occur-= 
rence, Therefore, their presence at 
the time. of occurrence is doubly 


assured. It . would further be seen 
that. keeping in view the number 
of injuries on the person of the 


deceased and the other two injured wit- 
nesses, it is apparent that the assailants 
whosoever they were, took some time in 
inflicting those injuries and further the 
appellants being close relations of tha 
P. Ws. could be easily identified by their 
talk even though it was dark time. After 
going through ‘the evidence of Ranjit 
and Khem Chand Chowkidar, the other 
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two eye-witnesses produced by the pno- 
secution, we are inclined to hold trat 
these two witnesses are also truthtul 
Witnesses and their presence at the spot 
at the time of the occurrence is also 
quite natural, Ranjit P. W., lives in the 
neighbourhood of the place of occur- 
rence and obviously thers having been 
raised hue and cry, he was attracted to 
the place of occurrence. Khem Chand 
P. W. is the Chowkidar of the village 
who was also attracted to.the place of 
occurrence on hearing Raula. Both these 
witnesses having no animus to falsely 
involve the appellants if the appellamts 
were not the real culprics.” 


12. On these premises that the testi- 
mony of the eye-witnesses was trust- 
worthy, the High Court, concurren-ly 
with the trial court, reccrded the fird- 
ing that “there is no manner of doubt 
left that both of them (Rattan Lal and 
Tej Ram) were present at the time and 
place of occurrence’. This was ce 
material finding of fact on which fhe 
High Court agreed with the trial court. 

13. The second crucial finding of fact 
which has been affirmed by the High 
Court is that during the period of fcur 
months preceding the occurrence, beth 
Rattan Lal and Tej Ram had repeatecly 


come to the house of the deceased and 


unsuccessfully. attempted to persuade the 
deceased to send Mahindri back wth 
them, and on every occasion, the deceas- 
ed firmly refused to do so, Thus, bcth 
the brothers were nursing a grucge 
against the deceased. 

14. Another incontrov2rtible circum- 
“stance in this case is that Rattan Lal 
and Tej Ram came armei to the house 
of the deceased at dead of night. ‘The 
High Court has affirmed the trial court’s 
finding that both Rattan Lal and “ej 
Ram went armed with a Pharsa and 
Lathi respectively,.to the house of the 
deceased at that unearth_y hour of the 
night, 

15. In spite of thé aforesaid findings, 
the High Court has acquitted Tej Ram 
on the ground that he did not share the 
intention of Rattan ‘Lal to murder -the 
deceased. In’ support of chis conclusion, 
the High Court gave these reasons: 

(1) The deceased died as a result of 
the injuries inflicted by Rattan Lal. 

(2) Actual participation of Tej Ram in 
the assault. on the deceased is doubttul 
because “according to the statement of 
Mahabir, Tej Ram did not give any n- 


jury to Harbans deceased and he only 
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gave injuries to the injured P. Ws. But 
according to Rajbir and Bhagwati P. Ws., 
Tej Ram appellant also gave injuries to 
the deceased, Thus, there is a contradic- 
tion in the ocular testimony as regards 
the giving of injuries by Tej Ram to the 
deceased is concerned”, 


(3) In any case, there is no circum- 
stance to infer that Tej Ram, appellant, 
at any stage had shared the common in- 
tention with Rattan Lal, appellant, for 
murdering the deceased, 


16. . The High Court upheld the con- 
viction of Tej Ram under Section 323, 
Penal Code, for causing hurt to Mahabir 
and Rajbir. It also set aside his convic- 
tion under Section 449, Penal Code. 


17, Learned counsel for the appellant- 
State submits that the aforesaid reasons 
given’.by the High Court rest on pre- 
mises which are factually wrong. The 
High Court, it is argued, has not cor- 
rectly read the evidence of Mahabir and 
of Dr. Kalra (P. W. 1). 


18. As against this, learned counsel 
for the respondent has tried to support 
the finding of the High Court, inter alia, 
on the ground that Mahabir’s statement 
recorded in the court of the Committing 
Magistrate in the earlier trial of Tej 
Ram, was never duly transferred to the 
trial court’s record under Section 288 of 
the Code of Criminal Procedure, 1898, 
and consequently, that statement, in 
which Mahabir had said that both Rattan 
Lal: and Tej Ram had inflicted injuries 
on the deceased with their respective 
weapons, could not be treated as sub- 
stantive evidence. It is pointed out that 
Mahabir had resileď at the previous trial 
from his statement in the Committal 
Court; and that.the whole of that state- 
ment was not read over to him before 
being transferred as substantive evidence 
to the session’s record. It. is pointed out 
that in cross-examination, Mahabir in 
his statement (Ex. PAA), transferred to 
the present trial under Section 33, Evi- 
dence Act, had only stated “that the al- 
leged attack with Pharsas and Lathis 
was done in another one or two 
minutes”, It is maintained that he did 
not say as to who had made this attack 
with Pharsas and lathis, and that this 
statement was, also, not incompatible 
with the construction that while Rattan 
Lal attacked the deceased with Pharsa, 
Tej Ram assaulted the witnesses with 
lathi. In this connection reference has 
also been made to. what, the witness had 


, 


“stated at the initial stage of the cross~. 
examination, It is to the effect: 


“I might- have stated before the com= 


mitting Court that Tej Ram gave lathi - 


blows to my father but my statement 
made today is correct,” 


In examination-in-chief, the witness did 


not say that Tej Ram had caused any 


injury to the deceased, The Public Pro- 
_secutor, therefore, declared that the wit- 


ness had turned hostile and cross-exam- 
ined him with the permission of the 
Court. The cross-examination shows ‘that 
the witness was confronted with his 


statement, dated May 5, 1970, before the . 


committing Magistrate, wherein he had 
stated that Tej Ram accused gave lathi 
blows to his father, He was further con- 
fronted with the F. L. R. (Ex. PV), in 


‘which’ he had categorically stated that. 


both Rattan Lal and Tej Ram had given 
blows to his father. At first, the witness 


denied that he had stated so in his pre- 


vious statements but then diluted it by- 
saying : 
stated in my statement before Shri P.L, 
Sanghi that Tej Ram had inflicted blows 
on my father with lathi, while Rattan 
Lal gave three Pharsa blows to my 
father.” He ‘then added: 
recollected that Tej Ram ‘did not give 
any blow to my father”, ; 


"19 It will be: seen that Mahabir was 
not consistent in his statements with re- 
gard to the part, played by Tej Ram in 


assaulting the deceased. In the First In- 


formation Report and in his statement 
before the Committing Magistrate, he 
had stated that Tej Ram also gave lathi 
blows to the deceased. In cross-examin- 
ation, he. first, unwittingly conceded 
that the attack was made by them with 
Pharsa and lathi. The sentence in which 
he had unwittingly conceded this fact, 
should be read in the.context of the pas- 
sage extracted below, which pamedintely 
precedes it: : : 


‘“Mahindri was sleeping jn a room. 


which did not have a roof and my father 
was 
Mahindri had also come there on hear- 
ing the Raulla. Rattan Lal started drag- 
ging Smt. Mahindri and then the inci- 
‘dent happened. This scuffle lasted for 
about 2-3 minutes. The alleged attack 


with Pharsas and lathis was done in an=, 


other one. or. two minutes.” 


Read in the context, the implication . is 


clear that the evidence of the witness 


was substantially to the efféct, ‘that the’ 
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“I do not remember if I had. 


“I have fully’ 


sleeping under the Neem tree. 


attack with Pharsas and lathis was made 
on the deceased, 

20. It my also be noted that the Pub- 
lic Prosecutor had, at the trial, made 
a statement on December 27, 1972 ten- 
dering in evidence. under Section 33 of 
the Evidence Act, both the statements of 
Mahabir, one made before the Commit- 
ting Magistrate and the other made at 
the previous ‘trial, against Tej Ram ac- 
cused, It was not argued before tha 
courts below that either of these pre- 
vious statements of Mahabir who has 
since died, was not admissible unday 
Section 33, Evidence Act. , 

21, Be that as it may, Mahabir’s ear- 
lier statement. which he had made be- 
fore the Committing Magistrate could be 
used to contradict him when he appear- 
ed as a,witness at the. trial. In fact, it 
was so used to show that the witness 
had deliberately resiled from a part of 
his previous stacement to favour Tej 
Ram. Mahabir was confronted with that 
portion of his previous statement in 
which he had deposed to the participa- 
tion of Tej Ram in the assault on the 
deceased, He did not give any satis- 
factory explanation, but at the same 


time, in a casual fashion, . admitted hav- 


ing made that statement. before . the 
Committing Magistrate. This contradic- 
tion shows that the subsequent state- 
ment in which he had tried to exculpaté 
Tej Ram, was not true. There was other 
reliable "evidence on the record, also, 
confirming this: conclusion. : 

-22. Firstly, the medical evidence ren- 
dered by- Dr. Kalra shows ‘that there 
were no less thar eleven injuries caused 
with a blunt weapon on the body of the | 
deceased, Two of those blunt-weapon 
injuries (Nos. 4 and 5) were located on 
both sides of the forehead: while there 
was a big contusion mark (injury 12) on 
the chest, There was infiltration of clot- 
ted blood in the scalp under. injuries 4 
and 5, also. There was side-to-side frac- 
ture of. the. skull (parietal bones), Une 
derneath ‘the external injuries 10 and 11, 
which were also contusions on the back- 
middle of chest, there was an internal 
injury to the lung on the right side, 
These injuries, according to the medical 
witness, though not individually fatal, 
contributed to the shock and haemorrh= ' 
age, which caused the death “almost 
immediately”. The medical evidence 
thus lent inferential support to the ear- 
lier version of Mahabir that Tej Ram 
also had assaulted the’ deceased with a 
lathi, a e 


~ 
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„n 23. Secondly, the fate of the prosecu- 
tion case against Tej Ram did not ce~ 
pend upon the transferred testimony of 
Mahabir only. There w2re other eşe- 
witnesses, also, namely: Bhagwati 
(P. W. 2), Rajbir (P. W.3), Ranjit (P. W. 
4) and Khem Chand Chowkidar (P. W. 5). 
P. Ws, 2 and 3 were inmates of the 
house of occurrence. P.W. 3 had a‘so 
received injuries at the hands of Tej 
Ram, P. W.4 was a neightour, His house 
is situated in the vicinity of the piece 
of the incident. P. W. 5 is the village 
Chowkidar and he was patrolling tne 
area at 2 a.m, on the night of occur- 
rence. He had a torch with him, He 
flashed his torch and saw both the =c- 
cused assaulting the deceesed with their 
respective weapons, 


24. All these eye-witmesses weré 
natural and probable witn2sses, Tej Rem 
was not a stranger. He was the brother 
of Rattan Lal; the subrogated “son-m~ 
law” of Bhagwati. P. W. testified tkat 
Rattan Lal and his brother Tej Ram =c- 
cused had often visited village Ankir 
prior to the occurrence. Ehagwati (P. W, 
2) had also testified how both the acetis- 
ed Tej Ram and Rattar Lal, had repea- 
tedly visited their house and made un- 
successful attempts to persuade the w-t- 
ness and the deceased to send Mahincri 
with them, There: was thus no difficulty 
in identifying the two culprits at te 
time of the incident by these witnesses, 


25. All these witnesses consistently 
stated that both Rattan Lal. and Tej Rem 
had made a concerted‘ assault on the 
deceased with a Pharsa and lathi, xe- 
spectively, Their version on this point 
receives corroboration not only from tne 
medical testimony but frcm circumstan- 
tial evidence, also, 

26. The circumstances which point to 
the participation of Tej Fam in the zs- 
sault on the deceased in pursuance of a 
pre-arranged plan, and his having a com- 
mon intention with Rattam Lal, to muir- 
der the deceased may. be set out as un- 
der: 


(1) Tej Ram: also, in common with his 
brother Rattan Lal, was nursing a 
grudge against the deceased. During the 
period of some months preceding the cc- 
currence both the brothers several tires 
visited ‘the deceased and attempted to 
persuade him’ to send Mahindri back 
with them. The deceased, however, per 
sistently and obstinately rebuffed their 
efforts, In: cross-examination of prosecu- 
tion witnesses the defence tried to esta- 
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blish that the deceased: had repeatedly’ 
given his daughter Mahindri “in mar- 
riage” to different persons after receiv- 
ing monetary consideration on each oc- 
casion and with Rattan Lal also he play- 
ed the same ruse. If that be a fact, then 


‘ Rattan Lal and Tej Ram also had been 


cheated by the deceased of money as 
well: as “wife”, The deceased was, there- 
fore, an anathema to them. The deceas- . 
ed was the person who had thwarted: 
the repeated attempts made by the two 
accused to take Mahindri back with 
them. When all persuasive attempts fail- 
ed, the accused planned to abduct and 
bring Mahindri by killing the deceased 
who was an obdurate stumbling block in 
their way. 


(2) The time chosen was dead of night, 
The occurrence took place at about 1 or 
2 A.M. 


(3) They came armed, Rattan Lal with 
a Pharsa and Tej Ram with a lathi. 


(4) Both the accused made a determin- 
ed, concerted attack, causing no less 
than 14-15 injuries and killing the de- 
ceased almost at the spot, 


(5) All the injuries were collectively 
sufficient to cause immediate death in 
the ordinary course of nature, One. of 
the incised wounds on the head (attri- 
buted to the co-accused Rattan Lal) was 
also. individually sufficient to cause 
death in the ordinary course, 


27. The above circumstances un- 
erringly lead to the conclusion that both 
Rattan Lal and Tej Ram had a common 
intention to cause the death of Harbans 
deceased and in pursuance of such in- 
tention both belaboured the deceased to 
death at the spot. 

28, The learned Judges of the High 
Court were thus in error in acquitting 
Tej Ram of the charge under Sec. 302 
read with Section 34, Penal Code. Ac- 
cordingly, we allow this appeal, set 
aside the order of Tej Ram’s acquittal 
passed by the High Court, and restore 
that of the trial court whereby he was 
convicted under Section 302 read with 
Section 34, Penal Code for the murder 
of Harbans and sentenced to imprison- 
ment for life. Tej Ram shall if on bail, 
surrender to his bail, and be taken into 
custody to serve out ‘the sentence inflict- 
ed on him, 

Appeal allowed, 
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AIR 1980 SUPREME COURT 1502 
- (From: Andhra Pradesh)* 
QO. CHINNAPPA REDDY AND 
A. P. SEN, JJ. 

Civil Appeals Nos. 3429-3432 and 3427- 
28 of 1979, D/- 25-4-1980. 

Rajamallaiah and another, Appellants 
v. Anil Kishore and others, Respondents, 
' And 
State of A. P. and others etc., Appel- 
lants v. Anil Kishore and others etc., Re- 

spondents. 

A. P. Excise Act (17 of 1968), S. 3 — 
A. P. Excise (Lease of Right to Sell Li- 
quor in Retail) Rules (1969), R. 12 — In- 
structions of Commissioner of Excise, D/- 
10-6-1975; 3-8-1979; 20-9-1979 and 21-9- 
1979 — Auction of excise shops in twin 
cities of the Hyderabad and Secundera- 
bad for year 1979-80 one lot — Reasons 
for grouping them together not recorded 
before holding auction — It is invalid — 
R. 12 is mandatory. - 

Where all the 78 excise shops in the 
twin cities of Hyderabad and Secunda- 
bad were auctioned for the year 1979-80 
in one lot by the Collector after auction- 
ing them shopwise and then groupwise~ 
without prior recording of reasons for 
doing so, the auction was invalid in spite 
of the fact that it secured higher reve- 
nue, for flouting the mandatory provi- 
‘sions of R. 12 and general and specific 
instructions of the apex authority, i. e. 
Commissioner of Excise. (Para 17) 

From the Scheme of the Act and the 
rules it is apparent that the fixation of 
the number of shops, the location of the 
shops and their grouping is considered 
so important a matter that the power 
in regard to it is vested in the apex auth- 
ority, the Commissioner. If some changes 
have to be made, as a measure of emer- 
gency such changes also can only be 
made in accordance with the administra- 
tive instructions issued on the subject 
by the Commissioner. Even so, the emerg- 
ency exercise can only be undertaken 
if reasons are recorded in writing. The 
freedom of the auctioning authority to 
regroup and rearrange shops is thus de- 
liberately circumscribed. The emphasis 
throughout in the instructions dated 
10-6-1975 was on the splitting of bigger 
groups into smaller groups but was’ never 


*Writ Appeals Nos. 367, 368, 397 and 398 
of 1979 respectively, D/- 22-11-1979 
(Andh Pra). < Ka 
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in the opposite direction ie. forming 
bigger groups in the place of ‘smaller 


groups. The instructions were definitely 
against creation of monopoly. The in- 
structions dated August 3, 1979 also em- 
phasised this asp2ct and expressly men- 
tioned that monepoly should be broken 
as that would fetch petter Revenue. The 
specific instructions given on September 
20, 1979 i.e. on the eve of the adjourned 
auction. were that two to four groups 
might be formed in the case of the ar- 
tack shops of the twin cities. 
- (Paras 11, 13) 
Further, generally it can be said that 
a provision like R..12 which insists upon 
recording of reasons before an action is 
taken must prima facie be considered to 
be mandatory, as it is aimed at prevent- 
ing arbitrariness. Where the rights of 
citizens are involved there can be- no 
question that such a provision should be 
regarded as mandatory. Where the pro- 
vision involves the: public interest also 
the provision must be regarded as man- 
datory. Examined in- that light the Ex- 
cise Act is an Act intended to raise and 
secure revenue to the State, without at 
the . same time sacrificing the. public in- 
terest involved which requires the regu- 
lation of trade in intoxicants. What is 
involved is the . protection of revenue 
and what is to be prevented is ad hoc 
improvisation which .jeopardises the . re- 
venue. That a. particular improvisation 
yielded better results may be the excep- 
tion. which proves the rule. The public 
interest can thus be seen to be served 
under R. 12 in two ways by the recording 
of reasons first by protecting the public 
revenue and next by making public 
authoritiés not to function arbitrarily and 
also not appear to function arbitrarily. 
(Para 16) 
- It is true that the Government is the 
exclusive owner of all rights and privi- 
leges in regard to ‘intoxicants and no 
citizen has any right in regard to them. 
But the Government having invited 
members of the public to participate in 
a public auction on certain terms and 
conditions, it is not open to the officer 
entrusted with the task of conducting 
the auction to vary the terms and condi- 
tions ‘publicly ammounced earlier, with- 
out assigning any reasons when the sta- 
tutory rules require the recording of 
reasons. Where the action to be’ taken 
involves a departure from what has al- 
ready been decided by the apex: auth- 
ority and the public interest is involved 
it cannot’. but be held -that the -reasons 
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required to. be recorded must be record- 
ed before and not after the action is 
taken. The language of R. 12 also su- 


ports this conclusion. (Para 13) 
Mr. V. M. Tarkunde, Sr. Advocase~ 


(M/s. P. N. Ramalingam: and A. T. M. 
Sampath, Advocates with him), for A>- 
pellants in C. A. Nos. 3429-3432 of 1972 


Mr. K. K. Venugopal, Sr. Advocate 
(in C. As. Nos. 3427-3428) (Mr. B. Pae- 
thasarthy, Advocate with him), for A2- 
pellants in C. A. Nos. 3427-3428 of 1979 
and for the State in C. A. Nos. 3423- 
3432 of 1979. 


Mr. S. N. Kacker, Sr. Advocate (in 342"), 
Mr, P. R. Mridul, Sr. Advocate (in 3429) 
(M/s. Rò Satish, V. K. Pandita and E. 2. 
Agarwal, Advocates with chem), for R= 
spondents 1, 3, 4 and 7 in C. A. Na 
3427-3432 of 1979. 


O. CHINNAPPA REDDY, J.:— 
rently there is big money in the liquor 
business. When, at the close of the hear- 
ing on Friday 18th April, 1980, we asked 
Mis Kacker and Mridul whether their 
clients were prepared to deposit or fur- 
nish security in a sum of Rs. 35 lakhs in 
order to guarantee that th2 bids at a r2- 
auction, if so ordered, would so ` stert 
that their aggregate would be not less 
than Rs. 35 lakhs, they agreed wih 
alacrity. We asked the question 
as we wanted to satisfy ourselves about 
their bona fides. On a request made on 
April 20, 1980, we have given them a 
week’s time to give security to the satis- 
faction of the Commissioner of Excise, 
Hyderabad. 


2 On August 20, 1979, a notification 
was published in the District Gazet-e, 
Hyderabad, by the Commissioner of Ex- 
cise, Andhra Pradesh, giving notice of 
a proposal to hold an auction, from Sep- 
tember 1, 1979 to Sept. 3, 1979, of tne 
right to sell arrack in retail in respect 
of 78 arrack shops in the twin cities of 
Hyderabad and Secunderabad during tne 
Abkari year, October 1, 1979 to Sept. £0, 
1980. The notification was published 
under R. 4 of the Andhra Pradesh Fx- 
cise (Lease of Right to Sell Liquor in 
Retail) Rules, 1969, made in exercise of 
the powers conferred upon the Governa- 
ment by S. 72 read with 5s. 17, 29, 31 
and 64 of the Andhra Pradzsh. Excise A-t, 
1968. The notification mentioned that 22 
out of the 78 shops would be auctioned 
in ten groups of two anc three shops, 
while the- remaining 56 shops would >e 
auctioned individually. This was accord- 


Rajamallaiah v. Anil Kishore 


Appa- — 


S.C. 1503 


ing to the pattern which obtained for 
tke year 1978-79 for which year the auc- 
tion fetched, an aggregate monthly rental 
of Rs. 32,99,537.72 ps. On account of some 
representations made by excise contrac- 
tcrs in regard to some conditions regard- 
irg the bottling of arrack, the auction 
was postponed to September 7, 
1879. The first auction was held 
on September 7, , 1979, when no bids 
were received for the arrack shops. A 
second auction was held on Sept. 12, 
1979 and again there were no bids. On 
S2pt. 19, 1979, no auction could be held 
as all the bidders walked out. On Sep- 
tember 21, 1979, the-Collector (the auc- 
tioning authority) followed a peculiar 
procedure. First he auctioned 34 arrack 
shops in Hyderabad city individually and 
the bids fetched an aggregate of Ru- 
p2es 6,49,700 (monthly rental). Then he 
pit the 34 shops to auction as a single 
lct put there was no bid. Similarly he 
auctioned the arrack shops of Secunder- 
abad city individually and they fetched 
an aggregate bid of Rs. 6,02,100 (month- 
ly rental). He then put the 44 shops to 
action as a single lot but there was no 
b.d. Thereafter he put the entire lot of 
73 arrack shops to auction as a single 
lct. There was no bid. There was a ten- 
dər but the tender had to be rejected as 
the tenderer was not present in the auc- 
tion hall even after an announcement 
was made on the microphone and the 
aictioning authority waited for a consi- 
derable time. The auction was then post- 
poned to Sept. 22, 1979 and on that day, 
the same peculiar procedure was repeat- 
ed. The 34 shops of Hyderabad city when 
aictioned individually fetched bids ag~- 
gregating to Rs. 6,75,000. There were 
also tenders.. The aggregate of the high-. 
est bid or tender for the different shops 
came to Rs. 7,70,060/55 ps. The 44 shops 
in Secunderabad city were then auction- 
ei individually. The aggregate of the 
bids came to Rs, 8,30,000. There were 
tenders also: The aggregate of the high- 
est bid or tender for the different shops 
came to Rs, 10,82,885.27, Thereafter 34 
shops of Hyderabad city were auctioned 
as one lot and there was a bid for Ru- 
pees 800,000 and a tender for Rupees 
1),55,229. Similarly the 44 shops in Se- 
canderabad city were auctioned as one 
let and the maximum bid was Rupees 
13,50,000 while two tenders were receiv- 
eJ, the highest of which was Rs. 14,11,111. 
The Collector then auctioned all the 78 


stops as one lot, The highest bid was 
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. Rs. 24,00,000 . while there were two ten- 
ders -for Rs. 15,11,111/11 . and Rupees 
25,55,555/55. The tender for Rupees 
go i for all 78 shops was accept- 


3. 17 persons who were lessees of 
the arrack shops in the twin cities during 
the year 1978-79 filed two Writ Petitions 
in the High Court of Andhra Pradesh 
questioning the auction held on Sept. 21, 
1979, and Sept. 22, 1979 on the ground 
that the Collector had no jurisdiction to 
auction the 78 shops as one lot, thereby 
altering the entire pattern of the auc- 
tion as notified earlier. It was pleaded 
that the action of the Collector was con- 
trary to R. 12 of the Andhra Pradesh 
Excise (Lease of Right to Sell Liquor in 
Retail) Rules, 1969, and the administra~ 
tive instructions issued by the Excise 
Commissioner by which the Collector 
‘was bound. 


4. Amareswari, J. who heard the Writ 
Petitions in the first instance, in a careful 
and well-considered judgment held: (1) 
The action of the auctioning authority 
grouping all the 78 shops into one group 
was opposed to the administrative in- 
structions issued by the Excise Commis- 
sioner and hence contrary to R. 12;. (2) 
the action of the auctioning authority 
was contrary to the rule also because the 
auctioning authority failed to record 
reasons, as he was required to do under 
the rule before he could regroup the 
shops; and, (3) the petitioners were not 
given sufficient time to make prepara- 
tions to bid at the auction of 78 shops as 
a single lot since half an hour's time 


only was given to them. On those find- 


ings Amareswari J., allowed the Writ 
Petitions and directed a re-auction to 
be held within a period of 15 days. 


5. The present appellants and some 
others, as well as the State of Andhra 
Pradesh preferred appeals under Cl. 15 
‘of the Letters Patent. The Appellate 
Bench consisting of Kupuswamy and 
P. A. Chaudhary, JJ., did not agree with 
Amareswari J.’s view that the auction 
was contrary to R. 12 read with the ad- 
ministrative instructions or that the peti- 
tioners in the Writ Petition were not 
given sufficient time to make preparations 
for participating in the auction of the 
%8 shops as a single lot. They, however, 
upheld the judgment of Amareswari J., 
on the ‘ground that there was a contra- 
vention of R.`12 öf the Rules as the 
* ‘guctioning authority failed to record re- 
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a for: grouping the 78 shops into one 
ot. - 


6. It was PRE by Shri V. M. Tar- 
kunde, learned counsel for the success- 
ful bidder — appellants and Shri K. K, 
Venugopal, learned counsel for the State 
of Andhra Pradesh that the rule requir- 
ing recording of reasons was not manda- 
tory and, in any case, recording of re- 
asons was not a condition precedent. The ` 
tule was sufficiently complied by reasons 
being recorded immediately after the 
auction. Shri Kacker and Shri Mridul, 
learned counsel for the respondents, urg- 
ed that the rule was mandatory, and that 
recording of reasons was a condition 
precedent to regrouping of shops. They 
also contended the view expressed by 
Amareswari, J., on the other two ques- 
tions was the better view. ; 


7 A brief reference fo some 
of the provisions of the An- 
dhra Pradesh Excise Act and the An- 
dhra Pradesh Excise (Lease of Right to 
Sell Liquor in Fetail) Rules, 1969, is 
necessary here. S. 3 of the Act provides 
for the appointment of the Commissioner 
of Excise for the State who is to be the 
Chief Controlling Authority. in all mat- 
fers connected with the administration 
of the Act. He is to have the control of 
the administration -of the Excise Depart- 
ment. S. 4 provides that the Collector 
shall exercise the powers and perform 
the functions assigned to him under the 
Act, subject to the general control of the 
Commissioner. Chapter IV of the Act 
deals with the manufacture, possession, 
and sale of liquor. S. 17 in particular em- 
powers the Government to grant leases 
for the supply, manufacture or sale of 
any intoxicant. Chapter VI deals with 
licences and permits. Chapter IX deals 
with ‘Appeals ard Revisions’. S. 63 pro- 
vides that any person aggrieved by an 
order passed by any Officer other than 
the Commissioner or Collector may ap- 
peal to the Deputy Commissioner and 
‘any person aggrieved by an order pass~ 
ed by the Deputy Commissioner or Col- 
lector may appeal to the Commissioner, 
5. 72 empowers the Government to make 
rules for carrying out all or any of the ` 
purposes of the Act. 


8. -In exercise of the powers vested i in 


-the Government under S. 72 of the Act, 


the Government has made the. Andhra 
Pradesh Excise (Lease of Right to . Sell 
Liquor in Retail) Rules..R. 2 (vi) defines 
“Excise Year” as a period of 12 months 
commencing. from ist October of a. year 


1980 
and ending with the 30ch Sept..of the 
succeeding year. R: 2 (viii) defines “High-. 
est Bidder” as the- person who offers the 
highest price by bid or tender. R. 2 (ix) 
defines “Rental” as rent payable in res- 
pect of a shop or group of shops in con- 
sideration. of the grant of lease for the 
sale of liquor. R. 3 (1) prescribes - that 
every lease of right to sell liquor in re- 
tail shall be granted by. auction ordi- 
narily for a period of one excise year. 
The Commissioner is, however, empower- 
ed to grant a lease in any other manner, 
with the prior approval of the Govern- 
ment, if he considers it necessary to do 
so. R. 3 (2) is important and it is as fol- 
lows: na 

*3 (2) The Commissioner shall be, be- 
fore the publication of auction notice 
under R.-4, competent to fix the number 
of shops to be established in an area, 
their location, the total number of ex- 
cise trees to be earmarked to each shop, 
the assignment of trees for tapping, and 
the minimum guaranteed quantity that 
should be sold in -the cese of the arrack 
shops in every excise y=ar.” 

R. 4 is also important. It is as follows: . 

' “4. Auction Notice:— [1) Whenever it 
is proposed to grant the lease for sale 
of liquor in retail in respect of a shop 
or a group of shops, a notice of the pro- 
posed auction containing the particulars 
mentioned in sub-rule (2) shall be pub- 
lished, at least ten days in advance of 
the date of auction, by the Collector of 
the district in the Andhra Pradesh Ga- 
vette or in the District Gazette or in 
such other manner as the Collector may 
deem fit: i 

(Provided that the time limit of | 10 
days shall. not be applicable in the case 
of postponed auctions), . 

(2) The auction notice shall contain the 
following particulars, namely— 

(i) the name or locality of a shop or 
group of shops which sell liquor in- the 
area; : 

(ii) the place of auction with time and 
date; i 

(iii) the last date, time and place for 
receipt of tenders; - 

(iv) the conditions governing the auc- 
tion; ee 

(v) the period of lease; and 

(vi) any other matter which may be 
considered by the auctioning authority 
mecessary for. the information of bidders 
and tenderers.” 


, 1980 SC/95--K.G—1. 
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.R.'10,empowers the Collector or any other 
‘Gazetted Officer not below the rank of 
a Deputy Collector authorised by the 
Collector in that behalf to conduct the 
auction. There. are some provisos with 
which we are not concerned. R. 12 is vital 
for the purposes of these appeals and it 
is as follows: , 


“12. Auction of shops:— (1) The right 
to sell liquor may ordinarily be auction- 
ed shopwise or groupwise according to 
the list of shops approved by the Com- 
missioner of Excise under R. 3. The auc- 
tioning authority may for reasons to be 
recorded in writing, either re-group any 
shop or split any group of shops and re- 
arrange them in accordance with the 
administrative instructions issued on the 
subject by the Commissioner at the com- 
mencement- of the auction or at any time 
before the sale is knocked down.” 


(2) The Commissioner may withdraw 
any shop from the auction before the 
auction is commenced. 


(3) The auctioning authority may, for 
sufficient: cause, ‘postpone the date of auc- 
tion of a shop or group of shops.” 

R. 13 regulates the manner of submission 
of tenders and bids. A tender is to ‘be 
opened only if the auctioning authority 
decides that the highest bid offered. for 
a shop or group of shops is satisfactory. 
The tender may then be considered 
along with the highest bid offered. If the 
auctioning authority considers that the 
bid is not. satisfactory . and decides ‘to 
postpone the auction the tender is to be 
opened at the postponed auction after 
the bidding is over. It.shall be at the 
discretion of the auctioning authority to 
accept or reject any tender or bid but 
he shall record his reasons therefor. 
R. 16 stipulates that the auction-pur- 
chaser shall pay two per cent of the 
annual rental as earnest money together 
with one month’s rental on the day of 
the auction immediately after the ac- 
ceptance of the tender or bid as the case 
may be. The earnest money and one 
month’s rental are to be in addition to 
the further deposit, required to be made 
by R. 18 of two months’ rental in cash 
or-any fixed deposit certificates ` within 
fifteen days from the date of auction. 
R. 17 enables the Commissioner suo motu 
or on an application made by an aggriev- 
ed party within seven days from the 
date of acceptance of bid or tender, for 
reasons. to be recorded by him. in writ- 
ing, and after giving an opportunity to 
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the party concerned, to cancel the. auc- 
tion of any shop or group of: ‘shops and 
order a re-auction. 


9. The scheme of the Act shows that 
the Commissioner of Excise is at, the 
apex, as it were, ofthe Excise Admin- 
istration of the State. He is ‘the ` Chief 
Controlling Authority for: all’ matters 
connected with the administration of the 
Excise Act and. has the control. of the 
administration of the Excise Department. 
The Collector who is-irivested with the 
power to perform various functions 
under the Act is also subject to the cón- 
trol of the Commissioner. Having regard 
to the scheme of the Act we may pre- 
sume that such functions as are directly 
assigned to the Commissioner under the 
Rules are considered by the legislative 
delegate to be important functions -: for 
the purposes of the Act and if the Com- 
missioner is authorised to issue instruc- 
tions, those instructions are meant to . be 
obeyed by the other authorities constitut- 
ed under the Act. i 


10. Now under R. 3 it is -the : ane 
missioner that is invested with the power 
to fix the number of shops to be estab- 
lished in an area, their location and the 
minimum guaranteed . ` quantity that 
should be-sold in each shop. These mat- 
ters are required to be determined by 
the Commissioner before the auction no- 
tice is published under R. 4 so that the 
details may be incorporated in the auc- 


tion notice. The auction notice: has to 
specify, among other particulars, the 
shop or group of shops . in- respect ` of 


which the, lease to sell-liquor is proposed 
to be granted by public’ auction. The 
auction notice with all these particulars 
has to be published in the Andhra Pra- 
desh Gazette or in the District Gazette 
at least ten days in advance of the date 
of the auction. The advance notice is ob- 
viously meant.to enable the intending 
bidders and tenderers to make the neces- 
sary preparations including vital arrange- 
ments regarding finance,- since the. suc- 
cessful bidder has to deposit one month’s 
rental and.two per.cent of the annual 
rental forthwith on acceptance of . the 
bid or tender and an :additional two 
months’ rental ‘within fifteen oT : from 
the date- of auction. 


11. From the scheme of the Act and 
the rules it appears that the fixation of 
the number of shops, the location of the 
shops ‘and their grouping is consideréd 
so important a matter that the power ‘in 
regard to it is vested in the apex auth- 


Rajamallaiah v. Anil ‘Kishore ; 


A. LR. 












in accordance with .the 
instructions issued on the subject by the 
Commissioner. Even.so, . the emergency. 
exercise can only be undertaken if re- 
asons are recorded in writing. The free- 
dom of, the auctioning authority to 
group and rearrange shops is thus. delibe- 
rately circumscribed. It is not for t 
auctioning authority to make ad hoc ex 
periments on the spot if he decides ` 
regroup the shops. If he desires 

regroup the shops, he has (1) to act 

accordance with the - administrative in- 
structions issued on the subject by th 
Commissioner, and (2) to record in wri 
ing the reasons for the change. The ca 
of the respondents is that both these 
conditions were nov fulfilled by the aue- 
tioning authority in the present case. 

12. We may. now refer to the ad- 

ministrative instructions issued by the 
Commissioner from time to time in con- 
nection with the grouping and regroup- 
ing of arrack shops. The earliest of the 
instructions was issued on June 10, 1975 
and it is common ground that it is still 
in force. It will bè useful’ to extract 
these instructions in their entirety. The 
instructions were es follows: 
` “Collectors ‘are being advised every 
year of ‘the policy of Government re- 
garding formation of groups of toddy 
and arrack shops. Accordingly, | Collec- 
tors are submitting ‘proposals for ap- 
proval of the Commissioner. After scru- 
tiny of their propcsals, approval is being 
communicated to them for notification 
and auction accordingly. 
‘ But it has been“noticed that at times 
some changes: in the grouping of shops, 
are being made by the Collectors with- 
out assigning reascns, on the eve of auc- 
tion, apparently, . in exercise of the 
powers given in R. 12 of Andhra Pra- 
desh. Excise (ease, of ‘Right to Sell Li- 
quor in Retail) Rules 1969. This proce- 
dure .is.not in keeping with the instrue- 
tions. 

-In many cases this exercise of power 
has only led to formation of bigger 
groups, thereby encouraging monopo- 
listic tendencies, loss in revenue and de- 
feat of the policy aims of the Govern- 
ment, Such an exercise of powers under 
R, 12 of ‘Andhra -Pradesh Excise (Lease 
of Right to Sell Liquor in Retail) Rules, 
1969’ with the object of obtaining higher 
rentals, has also received severe criticism 
on the floor of the’ Legislative Assembly. 
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. The following instructions are thére- 
fore, renewed once: apain zoe strict com- 
pliance. > 


(1) The dow ana -groups aopenied öy 
the Board of Revenue and notified- for 
auction should be aùcticned' without :dis- 
turbing' the approved pattern. 


(2) The rentals offered’ or tenders re“ 
ceived should bé compared with the cur- 
rent rentals. If the auctioning authority 
is satisfied that there is no collusion 
among bidders for the slightly and lower 
bid than that of last year the bid ulti- 
mately réceived is regarded as the best 
available one, the auction should be fin- 
alised recording the reasons. 


(3) In case the ‘highest rental oftered 
is considerably lower than the current 
rental“and the auctioning authority has 
reasons to believe that extraneous fac- 
tors are influencing the bids he may ex- 
ercise the discretion vested in him under 
Rule 12 and split any group of shops or 
rearrange them into smaller groups and 
auction them. 


It may be noted for strict compliance 
that approved. groups should not be en- 
larged under. any circumstances. Where 
approved groups are reformed otherwise, 
the reasons: for such- action: must be re- 
corded. in detail and. the facts of the 
case reported to the Cammissioner with- 
in (10); days. from the date of auction. ` 
' (4) In spite of splitting the nocified 
‘groups and re-arranging them as dis“ 
cussed at (3) above the bids offered for 
them are lower than th2 current remtals, 
they may be disposed of on the best 
available bids. Auctions should noft be 
postponed: beyond September of the year 
in which auctions are held. 

Sd/- Anil De 
Commissioner of Excise.” 
On Aug. 3, 1979 the Excise policy fo- the 
„Excise year 1979-80 was announced and 
‘the grouping policy was, enunciatec in 
these terms: 

“Grouping of toddy and arrack - -stops: 

The grouping policy for toddy and 
arrack shops followed for the Excise 
Year 1978-79 shall continue for the en- 
suing Excise Year 1979-80 wih the fol- 
lowing modifications, 


' The arrack ‘shops’ which ave 
monopolised -by certain persons, if they 
are fetching low rentals and are conti- 
guous, may be grouped together previd- 
ed the shops are located within a radius 
of 8 kms. The auctioning authority after 
recording reasons may split a group re- 


been 
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arrange groups or regroup any shops at 
the time of auction under R. 12 of the 
Auction Rules with a view to . breaking 
monopoly and to achieving more reve-" 
nue or for other administrative reasons. | 


Under no ‘circumstances. should the 
groups ‘be split ‘or regrouped or’ ‘re- 
‘arranged’ and’ auctioned if there is , any 


likelihood' of loss of rentals hitherto se- 
cured, No shops ‘given to existing Tap- 
pers’ Co-operative Society and under 
Trees for Tapper Scheme shall be club- 
bed with the group shops ‘even if they 
aré within 8 kms, radius”. 

On Sept. 20, 1979, the District Collector 
appears to have sought, on the telephone, 
specific instructions with regard to the 
auction of arrack shops in the twin cities. 
The instructions recevied were noted in 
the note-file and they are as follows: 
“Received certain instructions from the 
Commissioner of Excise for regrouping 
of entire twin city arrack shops into two 
to four groups. As per the above instruc- 
tions groups may be formed”. On Sep- 
tember 21, 1979 the Commissioner of Ex- 
cise addressed a communication, appa- 
rently to all the. Collectors in the. State, 
to the following effect: 

“The Government in -the- reference 
first cited have informed that the auc- 
tions of arrack and toddy shops should 
be completed by. 27th instant positively 
as 29th and 30th happen to be public 
holidays. The Govt. have further direct- 
ed that the remaining shops should be 
pase pa of at the best available bids. 

Regarding auction of shops, where 
bottling is proposed to be introduced, 
where contractors are not offering re- 
asonable bids in spite of Government 
having given them maximum concessions | 
the auctioning authorities may regroup 
the shops, if necessary, to get best avail- 
able bids”. 


13. . Now, it will be seen that in the 
instructions dated June 10, -1975, the 


Commissioner of Excise expressly drew 
attention to the circumstance that 
changes in the grouping of shops were 
being made by the Collectors without 
assigning reasons and. that-such a pro- 
cedure was not in keeping with the in- 
structions given. He pointed out that the 
shops and groups approved by the Board 
of Revenue (Commissioner of Excise) 
and notified for auction should be auc- 
tioned without disturbing the approved 
pattern. Bigger groups could be split into 
smaller groups and auctioned if the high- 
est rental offered was lower than: the 
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was strictly ` stipulated::: that : approved 
groups should not be -enlarged ` under 
any circumstances’ and where groups 
were reformed reasons should be record- 
ed in detail. The emphasis throughout 
was on the splitting of bigger groups in- 
to smaller. groups but Was never in the 
opposite direction i, e, forming | bigger 
groups in the place of smaller . groups, 
The instructions were definitely against 
creation of monopoly. The instructions 
dated. August 3, 1979 also emphasised 
this aspect and "expressly mentioned that 
monopoly should be broken as that would 
fetch better Revenue. The specific in- 
structions given on Sept. 20, 1979, ie, 
on the eve of the adjourned auction were 
that two to four groups might be form- 
‘ed in the case of the arrack shops of the 
twin cities. Some argument was advanc- 
ed to the effect that the instructions 


dated Sept. 21, 1979 altered the position. 


and that liberty was given to the auc- 
tioning authorities to regroup the shops 
in any manner they liked to get maxi- 
mum revenue, The instructions do not 
warrant any such conclusion. 
was said in the instructions dated Sept. 
21, 1979 was that regrouping might be 


done to . get maximum revenue. It did 
not mean that the instructions previous- - 


ly in force were to be ignored or thrown 
overboard or that’ complete freedom was 
given to the auctioning authorities to act 
at their discretion. All that it meant was 
that regrouping might. be done, if neces- 
sary, to get maximum revenue, but such 
regrouping was naturally to be in ac- 
cordance with the instructions “already 
given from time to time. A 


14. In the Intant case the regroup- 
ing of all 78 shops into a single group 
was clearly opposed to the instructions 
issued by the Commissioner of Excise 
particularly the specific instruction issu- 
ed on Sept.: 20, 1979 with respect to the 
very shops in the twin cities: of Hyder- 
abad and Secunderabad. It was opposed 
to the earlier general ` instruction that 
‘approved groups should not be enlarg- 
ed under any circumtances’ and mono- 
poly should be avoided, The accident 
that the regrouping fetched a higher bid 
is not sufficient justification of the depar- 
ture from the administrative instructions 
which aim at breaking a monopoly in - 
regard to lease of excise shops. The . re-_ 
sult could well have’ been sali and 
the bids. lower, . 
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:15. Shri. Tarkunde--and -Shri |< Vènus: -7 


“gopal. argued-that zhe object “of 'the--re- « 


quirement that reasons ‘should be record« es 


ed under-R. 12 wes to enable :the Com- - 
missioner of Excise to exercise appro- 
priate supervisory powers over the auc-- 
tioning authority. It was not intended to 
vest any right in the contractors parti~ 
cipating in the auction and so if reasons 
were not given the contractors could not 
complain. They urged that the Govern- 
ment is the exclusive owner of all rights 
and privileges in regard to intoxicants 
and no citizen had any justiciable right 
in them. Viewed in that light, they sub- 
mitted, the rule had been sufficiently 
complied with ‘as reasons were recorded 
first on the 21st and again after the auc= 
tion. on the 22nd Sept. 1979. 

16. We are unable to agree with th 
submission that the requirement regard 
ing the recording cf reason is directory. 
The question whether a provision is- 
mandatory or diretzory is not to þe re- 
solved merely by reference to the em- 
phatic or gentle language employed in 
the provision, nor even by the presence 
or absence of ‘an express stipulation re« 


garding the consequences of a breach of +. 


the’ provision. -These are circumstances: of- 
importance which naturally have -to -be- 
eonsidered. But one must give greater 
consideration to the statutory design and 
the importance of the provision in the 
context of that design. Generally one 
may say a provision which insists upon 
recording of reasons before an action i 
taken must prima žacie be considered t 
be mandatory, as it is aimed at prevent- 
ing arbitrariness. Where the rights o 
citizens are involved there can be n 
question that such a provision should be 
regarded as mandatory. Where the pr 
vision involves the public: interest also 
the provision must be regarded as man- 
datory: Examined in that light the An- 
dhra Pradesh Excise Act is an Act in- 
tended to raise and secure revenue to th 
State, without at the same time sacrific- 
ing the public. interest ‘involved whic) 

requires the regulation of trade in in 
toxicants. The adrninistration of the. Act - 
is, therefore, vestec primarily and cen- 

trally in the Commissioner of Excise who 

is expected to take a decision on all -vital 

matters, The fixation of.the number of 

shops, their location,-and grouping are 

considered by the legislative delegate to 

be- matters of such vital importance in 

Excise administration that the power in 
regard to, these matters is vested.in the 

‘In that. setting, .. 
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be to secure strict. compliance with. the 
arrangements already made by the Com- 
missioner of Excise, the highest autk- 
ority, and to permit no departure from 
the arrangement save in exceptional 
cases, on the clearest of grounds. - What 
is involved is the protection of revenie 
and what is to be prevenzed - is ad hce 
improvisation which jeopacdises the re- 
venue. That a particular improvisaticn 


yielded better results may be the excep . 


tion which proves the rule. The puble 
interest is thus seen to be served in two 
ways by the recording of reasons, 
by protecting the public revenue ard 
next by making public authorities net 
to function arbitrarily and also not ap- 
pear to function arbitrarily. It is true 
that the. Government is the exclusive 
owner of all rights and privileges in re- 
gard to intoxicants and no citizen “has 
any right in regard to them.. That is net 
in question here. The question is whe- 
ther the Government having invited 
members of the public to participate =m 
a public auction on certain terms 

conditions, it is open to the officer. em- 
trusted with the task- of conducting tke 


auction to vary the terms and conditiors. 
without as- 


publicly announced earlier 
Signing any reasons when the statutory. 
rules require the recording of reasons, 
We do not see how a. departure from tke 


rules and failure to- record. the reasons. 


is permissible merely because no ‘citizen 
has any right in the sale of intoxicants, 
The situation changes as soon as statu- 
tory provision and rules are made ard 
thé public is-invited to participate in the 
auctions to be held as provided by rule, 
We.do not doubt that the requirement 
regarding recording of reasons contained 
in ‘R.-12 of the Andhra Pradesh. Excise 


(Lease of Right to Sell Licuor in Retail) . 


Rules, 1969, is mandatory. It was argued 


that even. if the recording of reasoms 
was: mandatory it was not a condition 
precedent. It was said that the reasoms 


could be recorded contemporaneousl,, 
that is to say, soon after the auction was 


held. We have grave doubt about. tke- 


propriety of such a procedure. The ob- 
ject of the insistence upon the recordirg 
of reasons is to eliminate arbitrariness. 


Reasons, if given, substitute ‘ objectivi-y 
for. ` subjectivity. It is common. experience 
that when reasons are ‘set own in wri: 
ing. greater. thought goes into 
greater -objectivity, -is attained. Where 


Rajamaliaiah wv; Anil Kishore: |: - 
the object of- the rule is: clearly seen, tọ: 


first . 


it ard. 


". were’ mentioned on Sept. 21, 
the: action to be taken ‘involves. a-depac- | 
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ture from. what :has already been.decid- œ. - 
-ed by .the- apex authority. and the publie - --~ 
„interest is involved, we cannot but hold . 


that the reasons required to be recorded 
must be recorded before and not. after 
the action is taken. The language of ‘the 
rule also supports this conclusion. 


Let us examine if ‘any reasons 
eee been, recorded at all. The note file 
has been ‘produced ` before us. On Sep- 
tember 20, 1979, the note file refers to 
a. telephone message to the effect that 
the Commissioner was appraised of the 
situation and that he had instructed that 
the twin city arrack ‘shops, should be 


. grouped into two to four groups. There 


is then a note that viable’ groups may 
be formed as per the guidelines given by 
the Commissioner. On Sept. 21, 1979 the 
note file begins with the statement that 
‘viable groups are formed as per the 
guidelines given by the Commissioner 


of Excise’. There is then a narration of 
events that took place that day, written 
by the Excise Superintendent, sign- 
ed ‘by ‘him and countersigned 


by the Collector. The note refers to the 
fact that the arrack shops were first put 


to auction individually, then in two and. 


then in a. single lot. The aggregate of the 


„bids is noted. It is then mentioned that’ 


the auction is. adjourned to Sept. 22, 1979. 
There is nothing to indicate why a depar- 
ture was made from the grouping that 
was announced in the original notice of 
auction. The note made on Sept: 22, 1979 
was admittedly written (it is typed) after 


_the auction on Sept. 22, 1979. This note 


also merely narrates. what took place. It 
is mentioned that the shops were put to 


_ auction first individually, then in two 
` groups, and finally as one group, The 
„last paragraph of the note is as follows: 


“As the prospects to achieve reasonable 
bids on small ten groups and (56) indi- 
vidual shops and also on 2 groups called 
Hyderabad and Secunderabad were not 
foreseen then all the (78) shops were 
grouped in one group and called as Twin 
Cities group. The bids amount offered 
was Rs. 24,00,000 and the 2 tenders re- 
ceived offered Rs. 15,11,111/11 and 
Rs. 25,55,555/55. The highest’. tender of 
Rs. 25,55,555/55 is considered as the best 
available bid and the auction of the twin 
cities group consisting (78) shops is final- 
ised by me in favour of Sri Rajamallaiah 
and others on 22-9-1978.” 


Thus it is seen that no reasons at. 4 


1979 an 
even on Sept. 22, 1979, such reason as 
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had. been given - was ex-post facto and 
was not in accordance with the admin- 
istrative instructions issued by the Com- 
missioner of - Excise. The general instruc- 
tions given earlier on June 10, 1975 and 
August 3, 1979 ‘that: approved - ‘groups 
should not be enlarged.under any , cir- 
cumstances was flouted. The instructions 
-|given on Sept. 20, 1979, with ‘express 
reference to the arrack ‘shops of the. twin 
cities though mentioned in the note. file 
both on Sept. 20, 1979 and Sept. 21, 1979 
that ‘the shops may be grouped into two 
to four. groups’ was ignored on Sept. 22, 
1979. 

18. We also notice that the allegation 
of the respondents that they were given 
but half an hour’s time on Sept. 22, 1979, 
to prepare for the auction of the .shops 
as a single group was not controverted. 
Having regard to the fact that the rules 
required large deposits to be made it is 
impossible to hold that half an hour's 
time could be considered ` sufficient _by 
any stretch of imagination. - 

19. We have already recorded the 
undertaking given by the respondents 
that they would give security of Rs. 35 
lakhs within one week .from April. 21, 
1980 and that they would start the bids 
at-the reauction in such a way that the 
aggregate of the bids would not Re less 
than Rs. 35 lakhs. - . 

20. For the aforesaid reasons ‘we con- 
firm the. decision of.the Andhra -Pradesh 
High Court and dismiss all. the appeals 
with costs. The reauction will be - held 
within three weeks from today and un- 
til the auction-purchasers take over the 
‘present appellante- will continue to run 
the shops: 


. Appeals dismissed, | 
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(A) ‘Criminal P. C. (1974), Ss. 321° and 
209 — Consent for withdrawal from- pro- 
secution — (Cemmitting - Magistrate is 
competent ‘to give such consent, 1976 
Andh LT 317, Overruled. 


” Notwithstanding the fact that the. of-- 
fences. for which the accused persons . 
were to be tried were exclusively triable 
by. a Court of Session, the Committing 
Magistrate | ‘had jurisdiction to give con- 


sent to.the Public Prosecutor to with- 
draw. from the prosecution. 1976 Andh 
LT 317, Overruled. ` (Para 7) 


There is no warrant for thinking that 
only the Court competent to discharge or 
acquit the accused under some other pro- 
visions of the Code can’ exercise the 
power under S. 321, Criminal Procedure 
Code. The power conferred by S. 321 is 
itself a special: power conferred on the 
Court .before whom a prosecution is 
pending arid the exercise of the power is 
not made dependent upon the power of 
the Court to acquit or discharge the ac- 
cused ‘under some other provision. of the 
Code. The power to discharge or acquit 
fhe accused under S. 321 is a ‘special 
power founded on’§. 321 itself, to be ex- 
ercised by the Court independently of 
its power of enquiry into the offence or 
to try. the accused. Again, the expression 
“judgment” in tae context may be un- 
derstood to mean the judgment .which 
may be ultimately pronounced if the 
case were to be committed to a Court of 
Session.. (Para 7) 


“It may not be accurate to say that the 
Committing Magistrate has ` no judicial 
function to perform under the 1973 Code 
of Criminal Procedure. The: Magistrate 
has to be satisfizd that- an offence is 
prima facie disclosed and the offence so 
disclosed is triable exclusively by the 
Court of Session. If no offence is dis- 
closed the Magistrate may refuse to take 
cognizance of the case or if the offence 
disclosed is one not triable exclusively 
by the Court of Session he may proceed 
to deal with it under other provisions of 
the Code. To that extent the Court of the 


Committing Magistrate does discharge a 
judicial function. (Para 7) 
- (B) Criminal P. C. (1974), S. 321 — 


Withdrawal from prosecution — Duties 
of Public Prosecutor and scope of juris- — 
diction of Court. 


L It shall be the duty of the Public Pro- 
secutor to inform the Court and it shall 
be the duty of the Court to appraise ita 
self of the reasons which prompt tha 
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Public Prosecutor to withdraw from- the 


prosecution. The’ Court. has a responsib:~: 


lity and a stake in the -administration ‘of 
criminal. justice and so has: the Puble 
Prosecutor, its. “Minister {of Justice’, 
Both have a. duty to protect the admir- 
istration of criminal justic2 against pos- 
sible abuse or misuse by the Executive 


by resort to the provisiors of S. 324, 


Criminal Procedure Code. «(Para 134) 


An elected Government, sensitive ard 


responsive to the feelings and emotions 
of the people, will be amply justified if 
for the purpose of creating an atmos- 
phere of goodwill or for the purpose of 
not disturbing a calm which has descend- 
ed it decides not to prosecute the ot- 
fenders involved or not to proceed fum 
ther with prosecutions: already launched. 
In such matters who but the Govern- 
ment can and should decide, in the first 
instance, whether it should be’ banefal 
or beneficial to launch or continue pr~ 
secutions ! (Para 14) 


If the policy-makers themselves mowe 
in the matter in the first instance, as 
indeed it is proper that -they shou_d 
where matters of momentous public 
policy are involved, and if they advise 
the Public Prosecutor to withdraw fron 
the prosecution, it is- not ‘Zor the Court 
to say that the initiative came from the 
Government and. therefore the Public 
Prosecutor cannot be said to have exer- 
cised a free mind. Nor can there be ary 
quibbling over words. If ill-informed bit 
well meaning bureaucrats choose to use 
expressions like “the Public’ Prosecutor 
is directed” or “the Public Prosecutor is 
instructed”, the ‘Court will not on that 
ground alone stultify the larger issue 3f 
public policy by refusing its consent on 
the ground that the Public Proscciiter 
did not act as a free agent when he 
sought withdrawal from the prosecution. 
What is at stake is not the language ` of 
the letter or the prestige of the Public 
Prosecutor.’ but a wider question of p». 
licy. The ‘Court, in such a situation is za 
make an effort to elicit the reasons for 
withdrawal ‘and satisfy itself, that . the 
Public Prosecutor: too: was ‘satisfied that 
he should withdraw from the prosecution 
for good and relevant reasons, 

. (Para 15) 


' The bureaucrat too should be careful 
not to use peremptory lenguage . when 
addressing. the Public -Prosecutor sin:e 
it may give rise to an impression that -ke 
is coercing -the - Public Prosecutor . -zo 
move in the matter, .°>... (Para 13) 
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The Courts when moved for ‘permis-. 
sion for withdrawal from prosecution 
must be. vigilant and inform themselves 
fully before granting consent. While it 
would be obnoxious and objectionable. for 
a Public Prosecutor. .to allow himself to 
be ordered about, he should appraise 
himself from, the Government and there- 
after appraise ‘the. Court the host of fac- 
tors relevant, to`the question of with- 
drawal from the cases, but under no 
circumstances should he allow himself to- 
become anyone’s stooge. Case law dis- 
cussed.” ; (Para 25) 

(C) Constitution of India, Art. 136 — 
Special leave petition without going to 
High Court in first instahce — Ordinari- 
ly such petitions are not entertained by 
the Supreme Court. - (Para 20) 
Cases . Referred: Chronological Paras 


AIR 1980 SC 423: 1980 Cri LJ 324 12 

AIR. 1977 SC 903: (1977) 1 SCR 335: 1977 
Cri LJ 773 11 

AIR 1977 SC 2265: (1978) 1 SCR 604: 
1977 Cri LJ 1935 12 


1976 Andh LT 317 7 
AIR 1972 SC 496: (1972) 2 SCR 599: 
1972 Cri LJ 301 10 


AIR 1957 SC 389:.1957 SCR 279: 1957 
Cri LJ 567: 1957. All LJ 609 7,9 


,Mr. Lal Narain ‘Sinha, Att. Genl., Mr. 
M. K. Banerjee, Addl. Sol. Genl. (Miss 
A; Subhashini and Mr. R. B. Datar, Ad- 
vocates with them), for Petitioner in Cri. 
Misc. Petn. No. 3890 of 1979. 


Mr. U.. D. Gour, Advocate Genl., Har- 
yana (Mr. M. N. Shroff, Advocate . with 
him), for Respondent in Cri, Misc, Petn. 
No. 3890 of 1979. : 

‘M/s. P. H. Parekh, Hemant Sharma, 
Rajan Karanjawala and C. B. Singh, Ad- 
vocates, for Petitioner in S.L.P, No. 3115. 
of 1979. . 

Mr. M. C. Bhandare, Sr. Advocate 
(Mrs. Sunanda Bhandare and T. Sridha~ 
ran, Advọcates ‘with him), For Respon- 
dent No. 1 in S.L.P. No. 3115 of 1979. 

Mr.. A. N.. Karkhanis, Advocate, for 
Respondent No. 4 in S.L.P, No. 3113 of 
1979. 

Mr. U. D. ‘Gour, ' Advocate Genl., Har- 
yana (Mr. M. N. Shroff, Advocate with 
him), for Respondents 26-27 in S.L.P. No. 
3115 of 1979. 

Mr. Lal Narain Sinha, Att. Genl. (Miss 
A. Subhashini and Mr. R. B. Datar, Ad- 
vocates with him) for Respondent No. 
30 in S.L.P. No. 3115 of 1979. , ; 

- Mr. Ram’ Panjwani, Sr. Advocate (M/s. 
Raj Panjwani; Vijay Panjwani and S, K. 
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'-Bagga,” Advocates’ with him), for -` Peti- 
tioner in’ Cri. A. No. 287 of 1979. DN 

Mr. Lal Narain Sinha, Att. Genl., Mr, 
M. K. Banerjee, Addl. Soli. General (Miss 
A. Subhashini, Advocate with them), for 
Respondent No. 1 in Cri, A. No. 297 of 
1979. Zoe 

Mr. Ram Jethmalani, Sr. Advocate 
(Mrs. Sushma Swaraj, Mr. Swaraj, Mr. 
A. K. Pande and Mrs. Nemanlika Wahi, 
Advocates with him), for Respondent 
No, 2 in Cri. A. No. 297 of 1979. ` 
` Mr. V. M. Tarkunde, Sr. Advocate 
(M/s. T. U. Mehta, P. H. Parekh and Miss 
Vineeta Caprihan, Advocates with him), 
for Respondent No. 5 in Cri. A. 287 of 
1979. ; 
Mr. Ram Jethmalani, Sr. Advocate 
(Mr. Ranjan Dwivedi, Advocate., with 
him), for Respondents Nos. 2, 11, 12 and 
13 in Cri. A. No: 287 of 1979. - l 

Mr. Ram Jethmalani, Sr. Advocate 
(Mr. A. G. Noorani, Miss Rani Jeth- 
malani and Mrs. Kamini‘ Jaiswal,, Advo- 
cates with him), 
15 and 16. 

Mr. Ram Jethmalani,, Sr. Advocate 
(Mr. A. G. Noorani, Miss Rani Jethmalani 
Advocates with him), for ,Respondent No. 
21 in Cri. A. No. 287 of 1979. 


In Person (Mr. Sushil Chandra Bhat- 
nagar), for Respondent No. 14 in Cri. A. 
No. 287 of 1979. : 

CHINNAPPA REDDY, J.:— A cocktail 
of law and politics, reason and caution 
extravangance is. the only way we can 
describe the submissions made to us in 
these two cases. Well known personali- 
ties are involved, in one case an Ex-Cen- 
tral Minister, the present Governor of a 
State and some leading journalists, and 
in the other, an ex-Central Minister, and 
a host of Government officials— perhaps 
that was responsible for the passion and 
the tension which appeared to characte- 
rise and sometime mar the arguments 
in the two cases. 

“2. We-will first take up for considèra- 
tion Criminal Appeal No. 287 of 1979.` 

3. In exercise of the powers confer- 
red by S. 196 (1) (a) of the Code of Cri- 
minal Procedure 1973, and S. 7 of the 
Explosive Substances Act, 1908, the Gov- 
ernment of India by its order dated Sep- 
tember 6, 1976 accorded sanction for the 
prosecution of George Mathew Fernan- 
des alias George Fernandes and 24 others 
for alleged offences under ` Ss...12I-A, 
_ Indian Penal Code, 120-B, Indian Penal 
-- Code read with Ss..4, 5: and-6 of Explo- 


`v, State- -` 


for Respondents‘ Nos. 3, . 


_tion had filed a 


-ALR 
sive Substances Act, S. 5 (3) (b) and Seć- 


-tion 12. of the Indian‘ Explosives Act, 
. 1884. The first paragraph of the order 


according sanction set out the-object -of - 
the conspiracy in the. following words: 
“Whereas, it is alleged that after the 


‘issue of: the proclamation of Emergency 


on 25th June, 1975 by the President of 
India in exercise of the powers conferred 
by clause (1) of Artcile 352 of the Con- 
stitution, George Mathew Fernandes alias 
George Fernandes, Chairman of Socialist 
Party of India and Chairman of All 
India Railwaymen’s Federation sought to 
arouse resistence against. the said emerg- 
ency by declaring that the said emerg- 
ency had been “clamped” on the coun- 
try by the “despotic rule” of Smt. Indira 
Gandhi, Prime: Minister of India and to 
entertain an idea that a conspiracy be 
hatched with the help of the persons‘ of 
his confidence, tc over-awe the Govern- 
ment and in pursuance of the conspir- 
acy do such acts which might result in 
the destruction cf public property and 
vital installations in the country.” ~~ 


- Thereafter the order set out the various 


acts committed ky the several accused 
persons in pursuance of the objects of 
the conspiracy. On September 24, 1976 
the Deputy Superintendent of Police, 
Special Police Establishment, Central Bu- 
reau of Investigation, Central Investiga< 
tion Unit (A), New Delhi, filed a charge- 


_ Sheet in the Court-of the Chief Metro- 


politan Magistrate, Delhi, against the 
said accused persons for the offences 
mentioned in the order sanctioning the 
prosecution. Twa of the ‘accused ‘persons 
had been tendered pardon. They _ had, 
therefore, to be examined as witnesses 
in the Court of the Magistrate taking 
cognizance of the offences notwithstand- 
ing the fact that the case was exclusive- 
ly triable by the Court of Session. The 
evidence of the approvers was recorded 
on March 22, 1977 and the case was ad- 
journed to March 26, 1977 for further 
proceedings.. At that stage, on March 
26, 1977, N. G. Mathur, Special: . Public 
Prosecutor filed -an application. under 
Section 321 of the Criminal Procedtire 
Code, 1973, for permission to withdraw 
from the prosecution, The application 
was .as follows: 


“It is submitted on behalf of the State 


as under:— : 


1. That on 24-9-76 the Special Police 
Establishment after necessary investiga- 
charge-sheet .in this 
Hon'ble Court -against Shri Georgé Ma-. 
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thew Fernandes and .24. others: -for of- 
fences, under . Ss..121-A, .LP.C., 120B 
LP.C. r/w. Sections 4,.5 and.6..of. the 
Explosive Substances Act, 1908.and Sec- 
tions 5 (3) (b) and 12 of the Indian Ex- 
plosives Act, 1884. as well as the substan- 
tive offences. 

2, That besides the accused who were 
sent up for trial two accused namely 
Shri Bharat C. Patel and Rewati Kant 
Sinha were granted pardon by the 
Hon’ble Court and were examined as 
approver under S. 306 (4), Cr. P. C. 


3. That out of 25 accused sent up for 
. trial cited in the charge-sheet, 2 accused 
namely Ladli Mohan Nigam - and Atul 
Patel were declared proclaimed offenders 
by the Hon’ble Court. 


4. That in public interest and changed 
circumstances, the Central Government 
has desired to withdraw from the prose- 
cutions of all the accused. . 


5. It is therefore prayed that this 
Hon’ble Court may accord consent to 
Withdraw from 26th Mazch, 1977. 


Sd/- 
(N. S. Mathur) 
DS _ Special Public Prosecutor 
for the State, New Delhi”, 


On the same day the learned Chief Me- 
tropolitan. Magistrate,. expressing the 
Opinion that it was “expedient to accord 
consent to withdraw from the prosecu- 
tion”, granted his consent for, with- 
drawal from the prosecution. 


4, One Dr. Rajender Kumar Jain, an 
Advocate, filed a petition in the High 
Court of Delhi, under S. 397 of the Cri- 
minal Procedure Code fcr revision of the 
order of the learned Chief Metropolitan 
Magistrate giving his conserit to the Spe- 
cial Public Prosecutor to withdraw from 
the prosecution. Several grounds were 
raised all of which were negatived by 
the High Court. It was also held by the 
High Court that the applicant had no 
locus standi. The Revision Petition was 
dismissed. Dr. Rajender Kumar Jain has 
filed this appeal after obtaining special 
leave from. this Court. 


5. Shri Ram Panjwani, learned coun- 
sel for the appellant made the following 
submissions: (1). The offences for which 
the accused persons were to be tried 
were exclusively triable by a Court of 
Session and, therefore, the Committing 
Magistrate had no- jurisdiction to give 
consent to the Public Prosecutor to with- 
_ draw from the prosecution; (2) The Pub- 


‘ Rajender Kumar vV. State 
‘lie Prosecutor had. abdicated his function 


-should withdraw from 
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and had filed the application at the be- . 
hest of. the Central Government without 
applying his mind; (3) The Magistrate 
was in error in giving consent on the 
ground that it was expedient to do so. 
Expedience was never for the judiciary. 
(4) S. N. Mathur who had filed the appli- 
cation for withdrawal from the prosecu- 
tion was not the Public Prosecutor in- 
charge of the case and the application was 


therefore, incompetent. The submissions 


of Shri Ram Panjwani were controverted 
by Shri Ram Jethmalani and Shri V. M. 
Tarkunde, learned counsel for the re- 
‘spondents, They also submitted that’ the 
offences with which the accused persons 
were charged were of a political nature 
and if the Government of the day 
thought that ‘the Public Prosecutor 
the prosecution 
on grounds of public policy and advised 
the Public Prosecutor to do so, it could 
not be said that the Public Prosecutor 
abdicated his function merely because 
the proposal to withdraw from the pro- 
secution emanated from the Government 
and he acted upon such proposal. It was 
also submitted that so far as the fifth 
respondent was concerned no prosecu- 
tion could be launched .or - continued 
against him under Art. 351 (2) as he was 
the Governor of a State. Shri Panjwani 
in his “reply submitted that political of- 
fences were unknown to the Municipal 
law of the land and that in the instant 
case the withdrawal from the prosecu- 
tion was for a purely political purpose 
and not in the public interest at all. It 
was said that the case was withdrawn in 
order that Shri George Fernandes could 
be appointed: as a Minister in the Cen- 
m Cabinet. 


'S. 321 of the Criminal Procedure 
Code of 1973 which corresponds to Sec- 
tion 494 of the Code of Criminal Proce- 
dure of 1898 is as follows: 

“Withdrawal from prosecution. . 

321. The Public Prosecutor or Assistant 
Public Prosecutor in charge of a case 
may, with the consent of the Court, at 
any time before the judgment jis pro- 
nounced, withdraw from .the prosecution 
of any person either generally or in res- 
pect of any one or more of the offences 
for which he is tried; and, -upon such 
withdrawal,— 

(a) If it is made before a charge has 
been framed, the accused shall be dis- 
charged in respect of such offence or of- 
fences; 
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-(b) If it is-made after a charge ‘has 
beck framed, or when under ‘this Code 
no charge ` is. required, he shall be ac- 
quitted in respect of euch offence or of- 
fences”, 


We have not extracted the proviso as it 
is ‘not necessary for. the _ purposes of 
these cases, ` 


7. Under S, 494 of the ‘Criminal - Pro- 
cedure Code, 1898, it was held by this 
Court in State:of Bihar v. Ram - Naresh 
Pandey, 1957 SCR 279: (AIR 1957 SC 
389), that the Court of the. Committing 
Magistrate before whom a committal 
proceeding was pending was “the Court” 
within the meaning of. S. 494 which. was 
competent to give its consent even in the 
ease of offences exclusively triable by 
the Court of Session.. But, it was con- 
tended that after the enactment of. the 
Criminal Procedure Code of 1973, - the 
situation had changed since under the new 
Code the Court of the Committing Mag- 
istrate had no, judicial function to-per- 
form in relation to the case which he 
was required to commit to-the Court of 
Session. The submission - was that the 
Court contemplated by. S. 494 was the 
Court capable of .pronouncing | a- judg- 
ment, ending the proceeding by an order 
of acquittal or discharge and, since- the 
Court of the Committing... Magistrate 
under -the new ‘Code was. not invested 
with the power of acquitting or discharg- 
ing the accused it was. not the Court 
which could. grant its. consent .to ` with- 
draw from-.the prosecution. In the first 
place there is no warrant for: thinking 
that only the Court competent to dis- 
charge. or acquit the: accused under some 
other provisions of the Code.can exer- 
cise the power under S. 321,: Criminal 
Procedure Code. The -power conferred 
by S. 321 is itself. a special power con- 
ferred on the Court. before.whom a pro- 
secution is pending and the exercise of 
the power is not made dependent upon 
the power of the Court to acquit or dis- 
charge the accused - ‘under some other 
provision of the Code. The power’ to 
discharge” or’ ‘acquit the accused under 

321 is a’special’ power founded on 


5. 321 itself; to:-be` exercised by” thë- 


Court ‘independently of its power . of en- 
quiry into the’ offence or to try the accus- 
ed. Again, the expression ‘judgment’ in the 
context may be understood to mean the 
judgment which may be ultimately pro- 
nounced if the case were to be commit- 
ted to a: Court of Session. That was-the 
view expressed in the State of Bihar v. 


Rajender Kumar v. State -. 


A. LR, 


Ram Naresh Pandey (AIR 1957 Sc oe) 
where the Court observed: . 


“In any view, even “if ‘judgment’ in 
this context is to be understood in a 
limited sense it does not follow ‘that an 
application ` during preliminary’ enquiry 
— which is necessarily prior to judgment 
in the trial — is excluded”. In the se- 
cond place it may not be accurate to sa 
that-the Committing Magistrate has n 
judicial function tə perform under th 
1973 Code of Criminal Procedure. S. 209 
of the Criminal Procedure Code -1973 
obliges the Magistrate to commit the case 
to the Court of Session when it. ‘appears 
to the Magistrate. that ithe offence,. 
triable exclusively by the Court of Ses 
sion. Therefore, the Magistrate has to 
Satisfied that an offence is prima faci 
disclosed and the offence so disclosed i 
triable’ exclusively by . the Court of Ses 
sion. If'no offence is disclosed the Mag- 
istrate may refuse to take cognizance o 
the case or if the offence- disclosed is one 
not triable exclusively by thë Court o 
Session he may proceed to deal with i 
under the: other provisions of the Code, 
To that extent the Court of the Com- 
mitting Magistrate does discharge a judi- 
cial function., We, therefore, overrule the’ 
first submission of Shri Ram. „Panjwani, 
We do not agree with the' view taken by 
the High. Court’ of Andhra - Pradesh . in 
A. Venkatramana v. Sanjeeva Ragudu; 
1976:Andh LT 317, that the Court of the 
Committing Magistrate:is not competent 
to give consent to the Public Prosecue 
tor to withdraw from the prosecution. 


8 The fourth submission of Shri Ram 
Panjwani does not appeal to us. The 
Notification. dated June 17; 1966 of © the 
Ministry of Home Affairs, Government 
of India, shows ‘that the "Senior Publie 
Prosecutor, Public ‘Prosecutor’ and As- 
sistant Public ` Prosecutor of the Delhi 
Special Police Estzblishment attached to 
the Delhi office -of the Special ;, Police 
Establishment wére appointed as’ Publis 
Prosecutors under S. 492.(1) ofthe Cri- 
minal Procedure Code 1898 to conduct 
the cases ‘of the Special Police Establish- 
ment before the Courts of Magistrates, 
Special “Judges, and Sessions Judges, - im 
the Union Territory of Delhi. All notifi- 
cations issued ‘under the .old Code are 
deemed -to have- bzen : made under: . the 
corresponding provisions of the new 
Code. It-appears that Shri N. S. Mathur 
is a Public Prosecutor attached to the 
Special: Police Establishment at Delhi 
and has been functioning right..througl 
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as Public Prosecutor in the Union Terri- 
tory of Delhi. The High Court has also 
pointed out on a scrutiny of the proceed- 
ings of the Magistrate that it was _ Shri 
N. S. Mathur who was: incharge of the 
case _ practically throughcut. 


‘9. The second and third submissions 

of Shri Panjwani may be considered to- 
‘wether. Decisions of this Court have 
made clear the functional dichotomy of 
the Public Prosecutor and the Court. In 
the State of Bihar v. Ram Naresh Pan- 
dey (AIR 1957 SC 389), the Court while 
considering S. 494 of tha old Code ex- 
plained : 
' “The section is an having one and 
vests in the Public Prcsecutor the dis- 
cretion to. apply to the Court for its zon- 
sent to withdraw from the prosecutiońñ 
of any person......... The function of the 
Court, therefore, in granting its corsent 
may well be taken to be a judicial func- 
tion. It follows that in granting the con- 
sent the Court must exercise a jucicial 
discretion. But it does not follow that 
the discretion is to be exercised only 
with réference to material gathered by 
the judicial method. Otherwise the ap- 
parently wide language of S. 494. would 
‘become considerably nerrowed down in 
its application. In understanding anc ap- 
plying the section, twc main feazures 
thereof have to be _kep: in mind, The 
initiative is that of the Public Prosecutor 
and what the Court has to do is ony to 
give its consent and not to determine 
any matter judicially......... The judicial 
function......... implicit in the exercise 
of the judicial discretion for granting 
the consent would normally mean that 
the Court has- to satisfy itself that the 
executive function of the Public Prose- 
cutor has not been improperly exercised, 
or that it is not an attempt to interfere 
-with the normal course of justice for 
illegitimate reasons or purposes. In the 
context it is right to remember that the 
Public Prosecutor (though an executive 
officer......... ) is, in a larger sense, also 
an officer of the Court and that ke is 
bound to assist the Court with his feirly- 
considered view and the Court is en- 
-titled to have the benefit of the a ex- 
ercise of his functions”. 


The Court: also appreciated that in this 
country the scheme of the administration 
of Criminal Justice places the prime re- 
‘sponsibility of prosecuting serious of- 
fences ‘on’ the executive. authorities. The 
investigation, including collection of the 
requisite evidence, and the prosecution 
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for the offence with reference to such 
evidence were the functions of the ex- 
ecutive; ‘and ʻ'in that particular segment 
the power of the Magistrate was limited 


and intended only to prevent’ abuse. - 


` 10. In M. N. Sankaranarayanan Nair 


v. P. V. Balakrishnan, (1972) 2 SCR 599: 


(AIR 1972 SC 496) the Court while re- 


iterating the decision that the Court 


granting permission for withdrawal 
should satisfy itself that the executive 
function ‘of the Public Prosecutor has not 
been improperly exercised and that it is 
not an attempt to interfere with the nor- 
mal course of justice for illegitimate 
reasons or purposes, observed. that the 
wide and general powers conferred on 
‘the Public Prosecutor to withdraw from 
the prosecution have to be exercised by 
him “in furtherance of, rather than as 
a hindrance to the object of the law” and 
that the Court while considering the 
request to grant permission should not 
do so as “a necessary formality — the 
grant of it for the mere asking”. 


11. In State of Orissa v. Chandrika 
Mohapatra, (1977) 1 SCR 335 at p. 3403 
(AIR 1977 SC 903) the Court said: 


“We cannot forget that ultimately 
every offence has a social or’ economic 
cause behind it and if the State feels 
that the elimination or eradication of the 
social or economic cause of the crime 
would be’ better served by’ not . proceed- 
ing with the prosecution, the State 
should clearly be at liberty to withdraw 
‘from the prosecution.” - 

12. In Balwant Singh v. State of 
Bihar, (1978) 1 SCR 604 at -p. 605: (AIR 
1977 SC 2265), the independent role of 
the Public Prosecutor in making an ap- 
plication for withdrawal from a prose- 
cution was. emphasised. It was pointed 
out that statutory responsibility for de- 
ciding upon withdrawal vested in the 
Public Prosecutor and the sole consi- 
deration which should guide the Public 
Prosecutor was the larger factor of the 
administration of justice and neither 
political favour nor party pressure or 
the like. Nor should he allow himself to 
be dictated to by his administrative 
superiors to withdraw from the prosecu- 
tion. The Court also indicated some in- 
stance where’ withdrawal from prosecu- 
tion might be resorted to independently 
of the merits of the case: 

“Of course, the interests of public jus- 
tice being the paramount consideration 
they may transcend and overflow the 


egal justice of the particular litigation. 
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have been ‘amicably’ settled . should. riot 
re-erupt on account of one or two’ pro- 
secutions pending. Labour. disputes 
which, might have given rise to criminal 
cases, when settled, might probably be 


another instance where ‘the interests . of ' 


public justice in the broader connotation 
may perhaps warrant withdrawal from 
the prosecution. Other instances _also 
may be given.” 

In Subhash Chander v. The State, AIR 
1980 SC 423 the Court once again , em- 
phasised the independence of the Public 
Prosecutor in the matter of seeking. to 
withdraw from the prosecution. , It . was 


observed “Any authority who coerces or 


orders or pressurises a functionary like 
the Public Prosecutor, in the. exclusive 
province of his discretionary powers, 
violates the rule of law, and any Public 
Prosecutor who bends before such com- 
mand betrays- the authority of his office”, 
‘However, it was indicated: 


"Maybe, Government or the District 
Magistrate will consider that a prosecu- 
tion or class of prosecutions deserves to 
be withdrawn on grounds of policy or re- 
asons of public interest relevant to law. 
and. justice in their larger connotation 
and request the Public Prosecutor -. to 
consider whether the case or cases may. 
not be withdrawn, Thereupon, the Pro- 
secutor will give due. weight to the ma- 
terial placed, the policy behind the re- 
- commendation and the responsible posi- 
tion of Government which, in the last 
analysis, has to maintain public order 
and promote public justice. But the de- 
cision to withdraw must be his.” 
‘A reference was made to: some consi- 
derations which may justify withdrawal 
` from prosecution. It was. said: . 

“The fact that broader considerations 
of public peace, larger considerations of 
public justice . and > even deeper consi- 


derations of promotion of .long-lasting - 


security in a locality, of order in a dis- 
orderly situation or harmony in a faction 
milieu, or halting a false and vexatious 
prosecution in a court, persuades the 
Executive, pro bono publico, sacrifice - a 
-pending case . for a wider benefit, is not 
ruled out although the power must be 
sparingly exercised and- the statutory 
agency to be satisfied is the public, pro- 
secutor, not the District- Magistrate or 
Minister. The concurrence of the court 
is necessary. The subsequent: 
` of a hoax behind the proseeution or false 
basis. for the criminal proceeding. ‘as' is - 


` Rajender Kumar v. Staté-- - - 


For instance; communal- feuds which inay.. 
‘vant: ground for - 
court should not be: misused to continue’ 


Court to appraise itself of the 
discovery - 
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alleged inthis case, may well. be'd reje + 


withdrawal; ` 


a case conclusively proved to be a coun- 


terfeit. This statement of the law is not — 
‘exhaustive but is 2nough for the present 


purpose and indeed, is well-grounded op 
Precedents.” ea 

13... Thus, from the precedents. of this 
Court; _we gather ` | 

ude Under the scheme of the Code pro» 
secution of an offender for a serious ofa 
fence .is primarily the responsibility of 
the Executive. 


2. The withdrawal from the prosecue 
tion is an executive function of the Pubs 
lic Prosecutor. 

3. The discretion to withdraw from. the 
prosecution is. that of the Public Prose- 
cutor and none else, and so, he cannot 
surrender that discretion to someone else, 

4. The Government may suggest te 
the Public Prosecutor that he may with- 
draw from the prcsecution but none cam 
compel him to.do so. - 


5. The Public Prosecutor . may with. 


draw from the prosecution not, merely- 


ón the ground of Faucity of evidence but 
on other relevant “grounds as ' well in 
order to further ‘the broad ends of public 
justice, public order and peace, 
broad ends of public justice will., cer- 
tainly includé appropriate social, econo- 
mic and, we add, >olitical purposes sans 
Tammany Hall enterprises, 


6. The Public Prosecutor is an officer 
of the Court and responsible to the 
Court. ` 


7- The Court pe-forms. a supervisory 
function ‘in granting its consent to the 
withdrawal. 


. 8. ‘The Court’s duke: is not to reappre~ 
ciate the grounds ‘which led the Public 
Prosecutor to requ2st withdrawal from 
the prosecution buz to consider whether 
the Public Prosecutor applied his mind 
as a free agent, uninfluenced by irrele- 
vant and extraneous consideration. ‘The 
Court has a special duty in this ‘regard 
as it is the ultimate repository of legisla- 
tive confidence in granting or withhold- 
ing its consent to withdrawal from the 
prosecution. 

13-A. 
duty of the Public Prosecutor to inform 
the Court and it shall be the duty of the 
reasons 
which prompt’ the ‘Public ee S le 
withdraw from the prosecution. 
Court ‘has a responsibility’ and a: da 


‘For. ihe ` 


The- 


We may add, it shall be the — 


if 


x ha 
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the: administration “of. criminal: justice. 
and so has the. Public Prosecutor, ` its 
‘Minister of Justice’... Both have a duty 
to protect the administration of criminal 
justice against: possible. abuse or misuse 
oy the Executive by resort to the provi- 
sions of S. 321, Criminal Procedure Code, 
The independence of the judiciary re- 
quires that once the case has travelled 
to the Court, the Court and its officers 
alone must have control over the case 
and decide what is to be done in each 
rase, ; 


14. We have referred to the prece- 
dents of this Court where it has been 
said that paucity of evidenze is not the 
only ground on which the Public Prose- 
cutor may withdraw from the prosecu- 


tion: In the past, we have often known ` 


how expedient and necessary it is in the 
public interest for the Public Prosecutor 
to withdraw from prosecutions arising 
put: of mass agitations, communal riots, 
regional disputes, industrial conflicts, 
student unrest etc. Wherever issues in- 
volve the emotions and there is a sur- 
charge of violence in the atmosphere it 
has often been found necessary to with- 
draw from prosecutions in order to re- 
store peace, to free’ the atmosphere from 
the surcharge of violence to bring about 
a peaceful settlement of issues and to 
preserve the calm which. may’ follow the 
storm. To persist with prosecutions 
where emotive issues are involved in the 
name -of -vindicating the lew may even 
be utterly counter-productive. An elect- 
ed Government, sensitive and responsive 
to the feelings and emotions of the peo- 
ple, will be amply: justified if for the 
purpose’ of creating an atmosphere of 
goodwill or forthe purpose of not. dis- 
turbing a calm which has ‘descended it 
decides not to prosecute th2 offenders in- 
volved or not to. proceed ` further -with 
prosecutions ‘already launched. In such 
matters who but the- 
and should decide, in the first’ instance, 
whether it: should be baneful or benefi~ 
cial to launch or continue prosecutions! 
If the Government decides that it would 
be in the public interest to withdraw 
from prosecutions, how is the Govern- 
ment to go about this task? 


15. Under the Code of Criminal Pro- 
cedure it is the Public Prosecutor that 
has, to withdraw from the prosecution 
and it is the Court that has to give its 


consent- to such withdrawal. Rightly too, - 
the. judi-. 


because the independence of 
ciary so requires. it, as we have already 


`- . Rajender Kumar. v. State- 


_But, where such” 


‘ langauge of the letter or the -prestige of 


Government can - 


‘Court to withhold its consent. 
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. mentioned. Now, the, Public. Prosecutor is ' ae 


an Officer of the Court. He sets the -cri- 
minal law in motion in the: Court. . He- 
conducts the prosecution in the Court for 
the people. So it is he that is entrusted 
with the task of initiating the proceeding . 
for withdrawal from the prosecution. 
large and sensitive 
issues of public policy are involved, he 
must, if he is right minded, seek advice 
and guidance from the policy-makers. 
His sources of information and resources 
are of a very limited nature unlike those 
of the policy-makers, If the policy-mak- 
ers themselves move in the matter in the 


- first instance, as indeed it is proper that 


they should where matters of momentous 
public policy are involved, and if they 
advise the Public Prosecutor to withdraw 
from the prosecution, it is not for :the 
Court to say that the initiative came 
from the Government and therefore the 
Public Prosecutor cannot be said to havel 
exercised a free mind. Nor can there be 
any quibbling over words. If ill-inform-| . 
ed but.well meaning bureaucrats choose 
to use expressions like “the Public Pro- 
secutor is directed” or “the Public Pro- 
secutor is, instructed”, . the Court ` will 
not on that ground alone stultify the 
larger ‘issue of public policy by refusing 
its consent on the ground that the Publie 
Prosecutor did not. act as a free agent] ` 
when he sought withdrawal from thel- 
prosecution. What is at stake is not the 


the Public ‘Prosecutor but a wider ques- 
tion of policy. The Court, in such a situa- 
tion is to make an effort to elicit the 
reasons for withdrawal and satisfy itself,| - 
that the Public Prosecutor. too was satis- 
fied that he should withdraw from thel 





prosecution, for good and relevan 
‘reasons, 
16. We, however, issue. a note of 


warning. The bureaucrat too should be 
careful not to use peremptory language 
when addressing the Public Prosecutor 
since it- may give rise to’ an impression 
that: he is coercing the Public Prosecutor 
to move in the matter. He must remem- 
ber that in addressing the Public Prose- 
cutor he is addressing an Officer of the 
Court and there should: be no suspicion of 
unwholesome pressure on the Public Pro- 
secutor. Any suspicion of such pressure 
on the Public Prosecutor may lead the 


17. We may.now consider Shri Ram 
Panjwani’s argument that’ the | criminal . 


‘law of India does not recognise. ‘political - 
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offences’ and so there can be withdrawal 
from -a prosecution on the ground that 
the offences involved are ‘political of- 
fences’. It is true that the Indian - Penal 
Code and the:Code of Criminal ‘Proce 
dure’ do not recognise offences of a poli- 
tical nature, as a category of offences. 
They cannot,: in the ordinary course of 
things. That does not mean that offences 
of a political character are unknown to 
jurisprudence or: that judges. must exhi- 
bit such a haivete as to feign ` ignorance 
about them. Offences of a political char- 
acter are well-known - in: International 
-Law and the Law of Extradition. The 
Indian Extradition Act refers to ‘of- 
fences of a political character’. For -our 
present purpose it is really unnecessary 
to enter into a discussion as to what are 
political offences except in a Sketchy 
way. It is sufficient to say that ` politics 
are about Government and therefore, ` a 
political offence is one committed with 
the object of ‘changing the Government 
of a State or inducing it to change its 
policy. Mahatma Gandhi, the Father of 
the Nation, was convicted and jailed for 
offences against the Municipal laws; - so 
was his spiritual son and ‘the first Prime 
Minister of our country; so was the pre- 
sent Prime Minister and so were the first 
President and the present President’ of 
India. No one would hesitate to say that 
the offences of which they were convict- 
ed were political, Even as we are writ- 
ing this judgment we read in the morn-. 
ing’s newspapers that King Birendra of 
‘Nepal has declared a “general amnesty 
to’ all Nepalese ‘accused: of political 
charges”. The expression ‘political of- 
fence’ is thus commonly used and under- 
stood though perhaps ‘political offence’ 
may escape easy identification. 


18, Earlier in the judgment we set 
out the alleged object of the conspiracy 
as recited in the order sanctioning the 
prosecution. It was to overawe the Gov- 
ernment by committing various acts of 
destruction of public property and vital 
installations and the motive attributed 
was that the accused wanted to change 
the Government led by Shrimati Gandhi. 
One need not agree with . the ends or 
the means — genuine revolutions have 
never yet been made by acts of senseless 
terrorism or * wanton :destruction, putting 
innocent lives and public ‘proprety in 
jeopardy — but, it is clear that the very 
order sanctioning the prosecution im- 
putes to the offences alleged to have 
been committed by the accused the char- 
acter of ‘political offences’. 
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19. To say that an offence-is of a poli- 


tical character ‘s not to absolve the ‘of# 
fender of the offence. But the 
is, is it a valid ground for the : Govern- 


ment to ‘advise the Public Prosecutor’ to’ 
the prosecution? We: 


withdraw -from 
mentioned earlier that the Public Prose- 
cutor’ may: withdraw from the. prosecue 
tion ‘of a case not merely on the ground 
of paucity of evidence but also'in order 
to further the broad ends of public jus- 
tice and that such’ broad -ends’ of public 
justice may well include appropriate so- 
cial, economic. and political purposes. It is 
now. a matter of history that the moti- 
vating- force-of the party which was 
formed to fight the elections in 1977 was 
the same as the: motivating force of the 
criminal conspiracy as alleged in the 
order- sanctioning the prosecution; only 
the means were different. The party 
which came to power.as a result of 1977 
elections chose to interpret the result of 
the elections as a mandate of the people 
against the politics and the policy of the 
party led by Shrimati Gandhi. Subse- 
quent events leading up to the 1980 elec- 
tions which reversed the result. of the 
1977 elections may. cast -a -doubt :whether 
such interpretation was correct; only his- 
tory can tell. But, if the Government of 
the day interpreted the result of the. 1977 
elections as-a mandate of the people and 
on the basis of that interpretation the 
Government advised the Public Prosecu- 
tor to withdraw from the . prosecution, 
one cannot say that the Public Prosecu- 
tor was activated by any improper mo~ 
tive in. withdrawing from the prosecu~ 
tion nor can one say. that the Magistrate 


failed to exercise the supervisory. func-: 
tion vested in him in giving his consent.. 


We are unable to say that the High 
Court misdirected itself in affirming the 
order of the: Magistrate. We also notice 


that the learned Attorney General . who 
disassociated himself from the legal sub- 


missions made by the parties did not 
withdraw, the counter-affidavit filed ear- 
lier on behalf of the State. 
counter-affidavit disclosing a change of 
attitude on the part of the new Govern- 
ment which took office in January this 
year was filed. Apparently the new Gov- 
ernment did not do so as a gesture of 
grace and goodwill and to prevent ran- 
cour and bitternass. That we appreciate, 
Criminal Appeal No. 287 of 1979 is there« 
fore, dismissed. 

- 20. Special Leave Petition (CriminalJ 
No. 3115 of 1979 has been filed pA ona 
Manohar Lal against the order - tha 


question 


No fresh: 


a 


» 
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Chief Judicial .Magistrate, Bhiwani, per- 
mitting the Public Prosecutor. to with- 
draw from the. prosecution -incase : No: 
286-1, filed by. the State against. Chau- 
dhry Bansi Lal, ex-Defence Minister, his 
son Surinder Singh, ex-M.LA. R. S. 
Verma, ex-Deputy Commissioner, Bhi- 
wani, and: several other officials and non- 
officials. for a host of offences. The appli- 
cant has.come straight ta this Court 
under Art. 136 of the Constitution with- 
out going to the High Court in the first 
instance. On that ground alone the peti- 
tion is liable to be dismissed as we do 
not. ordinarily entertain such petitions. 
We refrain from..doing so as the matter 
jhas been fully argued before us, 


21, On July 13, 1977, Manohar: Lal, 


laid information. with the Station House’ 


Officer, Police Station, Bhiwani City, 
against the several accusec persons. The 
charge-sheet was -filed by the Bhiwani 
Police on July 21, 1978 on the basis.. of 
information laid with them by Manohar 
Lal. The gravamen of the allegation 
against the accused. perscns was that 
Chaudhary Bansi Lal was annoyed with 
Manohar Lal and his sons as they failed 
to transfer two plots of land to his son 
and a relative. Choudhary Bansi Lal, 
therefore, induced the Ehiwani Town 
Improvement Trust to include in its suc- 
cessive schemes land belonging to Mano- 
har Lal and his. sons, in Bhiwani Town, 
on which stood some builcings including 
two temples. As Manohar Lal apprehend- 
ed that. his buildings migh: be demolish- 
ed, he filed a Writ Petition in the Sup- 
reme Court and obtained an order of 
stay of demolition. Howev2r, the stay 
was vacated on December 1, 1976 and 
on the same day, on the instructions, by 


telephone .or wireless, of Chaudhury 
Bansi Lal, R. S. Verma, the Deputy 
Commissioner instructed his officers to 


demolish the buildings standing on the 
land. The Land Acquisition Collector 
made his. Award of compensation and 
deposited the amount in.a bank. All .this 
was done in the course of a few . hours 
and the demolition of the building was 


started forthwith and completed by De~ 


cember. 4, 1976. The charge-sheet, as wa 
said, was filed on July 21, .1978. -Chau- 
dhury Bansi Lal filed.a petition in ‘this 
Court for transfer of the case to a Court 


outside the States of Pun-ab and ` Har- 


yana. This Court issued ` ‘notice on the 
petition for transfer and granted stay of 
further proceedings-in the case before 
the Chief Judicial Magistrate, 
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The order of stay continued. On Septem- 
ber'20..1979 on the basis of a letter ad- 
dressed to him by the District Magistrate, 
the Public Prosecutor filed an application 
before: the -Chief- Judicial- Magistrate for 
permission to withdraw from the prose- 


' cution. On September 21,1979 the Court 


granted its consent to the withdrawal of 
the Public Prosecutor from the prosecu- 
tion. Tt is this order that is questioned 
in the Special Leave Petition. 

22. Shri Parekh, learned counsel . for 
the petitioner urged. that the Public Pro- 
secutor filed the application at the -be- 
hest of Shri Bhajan Lal, the Chief Min- 
ister of Haryana and that he never ap- 
plied his mind to-the facts . of the case, 
According ‘to Shri Parekh Shri Bhajan 
Lal ordered the. withdrawal of the Pub- 
lic Prosecutor from the prosecution be- 
cause his Ministry- would not survive 
without the help of ‘Chaudhury Bansi 
Lal. A motion of no-confidence was immi- 
nent against Shri Bhajan Lal and was 
to be considered on September 24, 1979; 
so he ordered withdrawal of the. cases 
against Chaudhury: Bansi Lal .on Sep- 
tember 20, .1979, in order to secure the 
support of his group. It was said that the 
withdrawal from, the. prosecution was. 
not based. on any ground of public 
policy. Shri Parekh, drew our attention 
to the wireless message which was sent 
by the Government to the District Mag- 
istrate, Bhiwani informing him that the 
Government had decided to withdraw the 
four cases mentioned in the message, 
pending in the Court of Bhiwani and 
that the four cases should be withdrawn 
immediately: from. the concerned Courts 
and the Government informed accord- 
ingly. The District Magistrate, Bhiwani 
forwarded a copy of the wireless mes- 
sage -to- the District Attorney, Bhiwani 
for necessary -action directing him to 
withdraw the four: cases from the con- 
cerned courts as desired: by the Govern- 
ment and to report compliance to his 
office. The District Attorney thereafter 
filed an application: for .permission to 
withdraw from the prosecution. On Sep- 
tember 21, 1979, he made a statement 
before the Chief Judicial Magistrate: that 
he had made the application on the 
orders of the District Magistrate, Bhi- 
wani and that the -reasons were given 
in the application; In answer it was con- 
tended by the Advocate General of 
Haryana who appeared for the State of 
Haryana and Shri M. C. Bhandare . who. 
appeared- for Chaudhury Bansi Lal, that 
Surinder Singh, son of Chaudhury ‘Bani. 
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of Haryana alleging that he, his father 
and their associates were being harassed 
. by numerous cases being filed against 
them without any justification. He re- 


_quested the Chief Minister to stop need-. 


less. harassment. The Chief Minister con- 
stituted a Sub-Committee -consisting - of 
himself, the Finance Minister and the 
Irrigation and Power Minister to look in- 
to the question. The Sub-Committee 
examined the cases in detail and decided 
that four out of twenty five cases filed 
against Chaudhury Bansi Lal should be 
withdrawn as the evidence available was 
meagre and, in particular, in the case 


based on Manohar Lal’s information the’ 


complainant had also been suitably and 
profitably compensated. The decision of 
the Government was communicated to 
the District Magistrate who in turn 
asked the Public Prosecutor to move the 
Court for consent to withdraw from -the 
prosecution. The Chief Minister and his 
colleagues on the Sub-Committee have 
. filed before us affidavits regarding the 
constitution of the Sub-Committee and 
the decision to withdraw from the pro- 
secution. They have also denied the alle- 
gation that the case had been withdrawn 
with a view to gain: the. support of 
Chaudhury Bansi Lal against a no-con- 
fidence motion which the petitioner 
alleged was to be moved against the 
Chief Minister. It was pointed out in the 
affidavits that no no-confidence motion 
was ever tabled against Chief Minister 
Bhajan Lal and that on.the very figures 
given by the petitioner regarding the 
party position in the Haryana’ Assembly 
the support of Chaudhury . Bansi Lal and 
his group would not. matter. It was also 


brought ‘out in the counter-affidavits fil- ` 


ed on behalf of some of. the respondénts 
that the petitioner had himself admitted 
in the agreement which-he had entered 
into with the Bhiwani 
Trust on May 6, 1977, that his land and 
plots had been duly acquired under vari- 
ous development schemes, that he desir- 
ed to withdraw all the petitions etc. fil- 
ed by him in various courts and that he 
would not claim: any . damages against 
the Trust. The 
agreed to release the lands to him with 
view to enable him to’ reconstruct the 
buildings. It was expressly recited in 
the agreement that the Bhiwani Town 


Improvement Trust agreed to the terms 


-of the agreement as it was thought to be 
“in the best intérest of the parties con- 


cerned as well as in the good of the resi- 


‘Rajender Kumar v, State 
. Lal had. petitioned-te the Chief Minister - 


Town Planning. 


‘Town: Planning: Trust’ 


-The 


Government of Haryana also, -it was so 


recited in the agreement, had accorded | 


its approval to the terms of the settle- 


ment, It has been mentioned in the coun- 


ter-affidavits that the agreement between 
Manohar Lal and the Bhiwani: Town Im- 
provement Trus; in which Manohar Lal 
admitted the title of the Bhiwani Town 
Improvement Trust to the land: ‘and 
buildings was never placed before. the 
Jaganmohan Reddy Commission. In fact 
itis one of the complaints of Chaudhury 
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dents. of the .Bhiwani ‘Town to settlethe’ 
-matter amicably and mutually”: 


¥ 


Bansi Lal that those that were in charge . 


of producing ev-dence before the Jagan- 
mohan Reddy Commission took care to 
see that nothing in his favour was placed 
before the Commission. Chaudhury Bansi 


Lal filed a counter-affidavit in which he ` 


has stated that the allegation that his 
son and relative wanted to purchase the 


land of Manohar: Lal was an allegation . 


which Manohar Lal never made in any 
of the objections filed: by him against 
the’ schemes praposed by the Town Im- 
provement Trust. It has also been point- 
ed. out that in the several Writ Petitions 
filed by Manohar Lal against the schemes 
no allegations of mala fides were made 
against Bansi Lal. In one Writ Petition 
an attempt was made to introducé such 
an allegation by way of amendment but 
the: High Court held that the allegation 
was a mere ‘aiterthought’. The District 
Attorney has filed a counter-affidavit in 
which he'has stated that the evidence 
in the case was of a meagre nature and 
he was of the view that it might not be 
possible to obtain a conviction in the 
case. He had brought it to the notice of 
the District Magistrate earlier but as 
important personalities were involved ‘it 
was not thought proper and prudent to 
make’ an applcation for withdrawal 
from the. prosecution. The occurrence 
which was the ‘subject matter of the case 
was said to have taken place at 10- p.m. 
A large number of accused had been 
named. There were redsons 
that most of the names of the accused 
were included on mere suspicion. In fact 
two Advocates who had been implicated 
as accused ‘led unimpeachable evidence 
that they ‘were not in Bhiwani at all that 
night, After he received advice from the 


District Magistrate he was convinced 
that an application should be filed for 
withdrawal from the prosecution and so 


he filed the same. Shri Bhaskar Chatter-. 


‘fi, the District: Magistrate has also filed 


to believe 


~ 
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an affidavit in which he has stated that 
the District Attorney had informed him 
that some of the cases filed against Chau- 
dhury Bansi Lal and his family members 
were weak in nature. He did not how- 
ever, take any action at that time as im- 
portant personalities were involved and 
as there were no directions from the 
Government in that regard. Later he re- 
ceived a wireless message which he for- 
warded to the District Attorney for ac- 
tion. Shri Kataria, Secretary to Govern- 
ment of Haryana, Department of Admin- 
istration of Justice has also filed a coun- 
ter-affidavit in which he has mentioned 
the details of the proce2dings of the 
Cabinet Sub-Committee which took the 
decision to withdraw the case on Sep- 
tember 20, 1979. 


23. On a perusal of che allegations 
and counter-allegations, the facts which 
emerge from the record as beyond dis- 
pute are: 


(1) The land of Manohar Lal and his 
sons on which there were certain build- 
ings was included in the Bhiwani Town 
Improvement Scheme. 


(2) The allegation that Bansi Lal’s son 
and relative wanted to purchase the land 
originally was not made ty Manohar Lal 
in the original objections and Writ Peti- 
tions filed by Manohar Lal. 


(3) The Supreme Court first granted 
stay of-the demolition of buildings but 
later vacated the stay on December 1, 
1976. 

(4) As soon as stay was vacated, with- 
out any loss of time, the demolition work 
was started and completed. Dynamite 
and bull-dozers were used and the build- 
ings were demolished. l 

(5) On May 6, 1977, Manohar Lal and 
his sons entered into an agreement with 
the Bhiwani Town Improvement Trust 
agreeing to withdraw all the cases filed 
by them against the Improvement Trust 
and accepting the title of the Trust to 
the land acquired -under the Town Im- 
provement Schemes. In return the Im- 
provement Trust agreed zó release the 
lands to Manohar Lal and his sons for 
the purpose of reconstructing the build- 
ings and to receive the ccmpensation as- 
sessed for the demolished buildings. It 
was recited in the agreement that the 
Town Improvement Trust had agreed to 
this course as it was thorght to be “in 
the best interest of the parties concerned 
as well as in the good of the residents of 
the Bhiwani Town.” 
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(6) On July 13, 1977 Manohar Lal lodg- 
ed a First Information Report with the 
Police. 1 

(7) On July 21, 1978 the police filed a 
charge-sheet in the Court of the Chief 
Judicial Magistrate, Bhiwani. 

(8) The District Attorney had informed 
the District Magistrate that the evidence 
was of a weak nature as most of the ac- 
cused appeared to have been implicated 
on mere suspicion and some of the accus- 
ed were not even present in the town on 
the night of the occurrence. 


(9) Surinder Singh, son of Bansi Lal 
made a representation to the Govern- 
ment that they were being harassed by 
innumerable cases being filed against 
them. 


(10) On September 20, 1979, the Cabi- 
net Sub-Committee decided that four 
out of twenty five cases filed against 
Bansi Lal and others should be with- 
drawn. A wireless message was sent by 
the Government to the District Magis- 
trate asking him to withdraw the four 
cases and to report compliance. The let- 
ter was forwarded to the District Attor- 
ney. The District Attorney filed an ap- 
plication for withdrawal from the prose- 
cution on the same day. . 


(11) Neither before nor after the Cabi- 
net Sub-Committee took its decision was 
there ‘a no-confidence motion tabled 
against Chief Minister Bhajan Lal. 

(12) On August 21, 1979, the Court 
granted its consent to the withdrawal of 
the Public Prosecutor (the District At- 
torney) from the case. 


24. It is on this material we have to 
determine whether the withdrawal from 
the prosecution could be said to be mala 
fide, that is, for irrelevant or extraneous 
reasons. We are not satisfied that there 
is sufficient basis to come to such a con- 
clusion particularly in view of two out- 
standing circumstances namely that only 
four out of twenty five cases have been 
withdrawn and the complainant himself 
had acknowledged the title of the. Town 
Improvement Trust to the lands and the 
Trust had not only returned the lands 
to the complainant but also paid him 
compensation for the demolished build- 
ings in the interest of all parties in Bhi- 
wani town. We, therefore, dismiss the 
Special Leave Petition. 

25. Before bidding farewell to these 
cases it may be appropriate for us to say 
that criminal justice is not a plaything 
and a Criminal Court is not a play- 
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ground for politicking. Political fervour 
should not’ convert. prosecution into per- 
secution, nor political favour reward 
wrongdoer by withdrawal from prosécu- 
tion. If political fortunes are allowed to 
be reflected in the processes:of the Court 
very soon the credibility of the. rule. of 


law will be lost. So we insist that Courts ` 


when moved for permission for ` with- 
drawal from prosecution must be vigilant 
and inform themselves fully before 
granting consent. While it would be’ ob- 
noxious and. objectionable for a Public 
Prosecutor to allow himself to-be order- 
ed about, he -should: apprise himself 
from the Government. and thereafter ap- 
prise the Court,the host of factors rele- 
vant to the question of -withdrawal from 
the cases, but under no circumstances 
should he allow himself. to become any- 
one’s stooge. _ 

26. No arguments y were an in 
Criminal Miscellaneous Petition No.: 3890 
of 1979. It-is, therefore, dismissed. - 

“Orders accordingly, 





‘AIR 1980 SUPREME COURT 1522 

(From : Allahabad) ý 

S. MURTAZA FAZAL ALI, P. $.. 
KAILASAM AND A. D. KOSHAL, JJ. 


Civil Appeal No. 1234: ay of 1970, Dj- 
22-2-1980. : 

The State of U. P., Appellant v. Tipper 
Chand, Respondent. 

Arbitration Act (1940), S. 34 — Bar to 
suit — Works- contract with Government 
— Held on interpretation of relevant 
clause therein that it did not amount to 
arbitration clause — Did not :contain 
any express arbitration agreement . nor 
could it be implied- — The ‘clause vested 
the Superintending. Engineer ‘only . with 
supervision ‘and administrative control 
over ‘the work. AIR 1947 Lah. 215, Over- 
ruled. Decision D/- 12-9-1969 of Allaha- 


bad High Court, Affirmed. (Paras 2, 4) 
Cases. Referred : Chronological Paras 
AIR 1966`Punj 436 (FB) | “3 
AIR 1961 ]&K58 °° =. ~ «8 
AIR 1947 Lah 215 =? ES ‘3 


_ FAZAL ALI, J.:— This. is. an “appeal by 
special leave against the judgment, dated 
the 12th of September, 1969, of a single 
Judge. of the High Court . of. Allahabad 
accepting an‘ application under. Sec. 115 
of the Code of Civil. Procedure, ; setting 
a 2 e a ee 
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State of U. P. v. Tipper Chand 
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aside the orders of: the courts below and: 
directing that the application made by 
the..defendant under Section 34: of the 
Arbitration Act’ shall stand zajocteg so 
that the .suit would proceed. 


‘2. The suit ou: of which this TAR 
has arisen was filed by -the respondent 
before us for recovery of Rs. 2;000 on 
account ‘of dues recoverable from the 
Irrigation Department of the petitioner 
State for work done by the plaintiff -in 
pursuance of an agreement, clause 22 of 
which runs thus: 


~ “Except where otherwise ‘specified in 
the contract the decision of the’ Super- 
intending Engineer for the time being 
shall be final, conclusive and‘ binding on 
all parties to "the contract upon all ques- 
tions relating to the meaning of the spe- 
cifications, design, drawing and instruc- 
tions’ hereinbefore mentioned. “The de- 
cision of such Engineer as to the quality 
of workmanship, or materials used on 
the work, or as to.any other question, 
claim, right, matter or things whatso- 
ever, in any way arising out of or relat- 
ing to the contract, designs, drawing spe- 


cifications, ‘estimates, instructions, 
orders, or these conditions,- or 
otherwise concerning. - the works, 


or -the execution -or failure to ex- 
ecute the same, whether . arising during 
the. progress .of the.-work, or after the 
completion or abandonment of the con- 
tract by, the contractor, shall also . be 
final, conclusive and binding on the con- 
tractor.’ ” 

The ‘defendant respondent made an ap- 
plication under Section 34 of the Arbi- 
tration Act to the trial court on the plea 
that the above extracted cl. 22 amount- 
ed to, an arbitration agreement. The plea 
found favour with the trial court as well 
as, the appellate court but. was rejected 
by:the High Court in revision on the 
ground. that it merely conferred power. 
on the Superintending Engineer to take 
decisions on his own and that it did not 
authorise the parties to refer any matter 
to his- arbitration. In this connection the 
High Court -particularly adverted to the 
marginal ‘note. to, the said clause which 
was to the following effect: |. i 

“Direction ‘of ` work.” 

After. perusing the. contents of the said 
clausé ‘and ‘hearing - “learned counsel for 
the partiés we fird ourselves in complete 
agreement with the view taken by the 
High Court. Admittedly the clause ton 
not contain any express -arbitration 
agreement, Nor- can such an -agreement 


M 
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be spelled out from its terms by impli- 
cation, there being no mentioù in it of 
any dispute, much less ož:'a refererce 
thereof, On the other. hand, the .purpsse 
of the clause clearly app2ars to. be to 
vest the Superintending Engineer w-th 
supervision of the execution ‘of the werk 
and administrative contrcl ` over it from 
time to time. 


2. Mr. Dixit relied on Governor-Gene- 
tal v. Simla Banking anc’ Industrial Zo. 
Ltd., AIR 1947 Lah 215, Dewan Chand v. 
State of Jammu and Kastmir, AIR 1361 
J & K 58 and Ram Lal v. Punjab Stete, 
AIR 1966 Punj 436 (FB). In the first of 
these authorities the clause appearing in 
the contract of the partiss , which was 
held by Abdur Rahman, <., to amount to 
an arbitration agreement was practical- 
ty, word for word, the seme with which 
we are concerned here but we are of zhe 
opinion that the ` interpretation ut 
thereupon was not correct. As poinzed 
out by the High Court such a clause can 
be interpreted only as one conferring 
power on the Superintending Engin=er 
to take decisions all by himself and ^ot 


Ram Pyarelal v, 


by reason of any reference whieh zhe . 


parties might make to him. 

. In the Jammu and Kashmir case -he 
relevant .clause was couched in. these 
terms: 


“For any dispute betwen the contrac: 
tor and the Department the decision of 
the Chief Engineer P.W.D., Jammu: and 
Kashmir, will: be: final and binding upon 
the contractor.” 

The language of this clause is materiélly 
different from the clause in the present 
case and in our opinion’ was 
interpreted as amounting to an arbitra- 
tion agreement. In<this connection : the 
use of the words “any dispute betw2en 
the contractor and the Department” are 
significant. The same is true of the clause 


in Ram Lal’s case (supra) wah Tan 
thus: 

‘ “In matter of dispute the case : shall 
be referred to:the Superintending 3n- 


gineer of the Circle, whose order Hoal be 
final. ” 
We need hardly say that this “Simi 
refers not only to a dispute between the 
parties to the contract but also- specifi- 
cally mentions a referenc2 to the Surer- 
intending Engineer and must therefore 
be held to have been rightly interpreted 
as an arbitration agreement. 

4. Holding, in conformity . with the 
judgment of the High Ccurt, that clause 
loo above extracted does not amount to 


correctly : 
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an arbitration agreement, we find . no 
force in this Popea which is- dismissed 


viN, coe ; 
“hate Appeal dismissed, 





AIR 1980 SUPREME COURT 1523 
; (From : Patna) 
‘s. MURTAZA FAZAL ALĪ AND 
A. D. KOSHAL, JJ. 

” Criminal’ Appeal No. 324 of 1976, D/- 
16-2-1979. 

Ram Pyarelal Shuivasiava,” 
v. State of Bihar, Respondent. 

Prevention of Corruption Act (1947), 
S. 5 (2) — Penal Code (1860), S. 477-A — 
Conviction under — Writing on docu- 
ments relied upon by prosecution prov- 
ed to be that of accused by experts and 
persons acquainted with writing of ac- 
cused — Supreme Court itself finding 
large measure of similarity between sig- 
nature of accused on ‘documents in ques- 
tion and his admitted signature — Con- 
viction sustained — (Evidence Act (1872), 
S. 45). i ; (Para 1) 

-FAZAL ALI, J:— In this appeal by 
special leave the appellant has. been con- 
victéd under S. 5 (2) of the Prevention 
of Corruption Act and (sentenced to pay) 
a fine of Rs. 150 (and) in default to, under- 
go R. L for two months and has’ also 
been convicted. under. S, 477-A of the 
Indian Penal Code and sentenced to R. I. 
for one year. We , have. heard, learned 
counsel for the parties. Mr. Shiv Pujan 
Singh appearing. for the appellant has 
vehemently argued that there was no 
legal evidence to prove that the “hand- 
writing on Exs. 4/1, 4/3 and 4/5 the dis- 
puted blank paper ticket and the signa- 
tures which have been ‘proved to be 
those of the appellant are’ of the appel- 
lant and thus if this is -established, the 
appellant is entitled to an acquittal. I 
appears, however, that the writing of the 
appellant has been proved on these docu- 
ments not only by the experts. but also 
by some other witnesses who were fully 
acquainted with the writing of the ap- 
pellant. We have ourselves examined th 
Signatures of the appellant on Exs. 4/1, 
4/3 and. 4/5 with the admitted signatures 
on Exs. 3, 3/1 and 3/2 and we find that 
there is large measure of similarity and 
clear resemblance in almost all the char- 
acteristics in the two writings. In this 
view of the matter we are not in a posi- 


EW/FW/C657/79/SNV_ 


Appellant 
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tion to accept the submission of the ap- 
pellant. The appeal is accordingly dis- 
missed, 


Appeal dismissed.. 


AIR 1980 SUPREME COURT 1524 
(From: Gauhati) 
R. S. SARKARIA AND R. S. PATHAK, 
JJ : 


Civil Appeal No. 2687 of 1979, D/- 27-3- 
1980. 


Mukunda Bore, Appellant v. Bangshi- 
dhar Buragohain and others, Respon- 
dents, 

Constitution of India, Arts. 226 and 32 
- Assam Excise Rules (1945), R. 223 (2) 
~~ Tenders for settlement of Country 
Spirit shop — Financial capacity of ten- 
derer —- Finding of Tribunal — ‘Cannot 
be interfered with. 

Under Art. 226 of the Constitution, a 
finding of fact of a domestic tribunal 
cannot be interfered with. The High 
Court in the exercise of its special juris- 
diction does not act as a court of appeal, 
It interferes only when there is a juris- 
dictional error apparent on the face of 
the record committed by the domestic 
tribunal. It is true that a finding based 
on no evidence or purely on surmises and 
conjectures or which is manifestly 
against the basic principles of natural 
justice, may be said to suffer from an 
error of law. In the imstant case, the 
finding of the Board that a particular 
tenderer does not possess the necessary 
financial’ capacity, is s largely a finding of 
fact. , (Para 16) 


’ SARKARIA, J.: — This appeal. by spe- 
cial. leave is directed against a judgment, 
dated Aug. 23, 1979, of the High Court 
of Assam at Gauhati. 


2. The material facts 
Deputy Commissioner, Sibsagar invited 
tenders for settlement of the Meleng 
Country Spirit Shop No. 3.of Jorhat ‘Sub- 
Division for the period June 1, 1979 to 
March 31, 1980. Fourteen other persons, 
including respondent: 1, also submitted 
tenders for settlement of the said shop. 

3. The Deputy Commissioner (herein- 
after called the Primary Authority) on 
the advice of the Advisory Committee 
constituted under R. 208 of the Assam 
Excise Rules, by an order dated April 30, 
_1979, settled the shop with the- appellant 
for the aforesaid period. 


- GX/GX/B967/80/MVI — 


are that the 


Mukunda v, Bangshidhar 
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4. . Mukunda Bore, respondent 1, pre-. 


ferred an appeal under S. 9 of the Assam: 
Excise Act before the Assam Board of 
Revenue. The Board on the application 
of respondent 1 herein, by an order 
dated May 31, 1979, stayed the operation 
of the aforesaid settlement order, dated 
April 30, 1979, observing that the appel- 
lant (respondent 1 herein) was a sitting 
lessee and had alleged that the financial 
position of the appellant herein is not 
good and that the latter had suppressed 
facts in the tender. With this reasoning, 
the Board passed an interim order stay- 
ing the operation of the settlement dur- 
ing the pendency of the appeal. 

5. Against the Board’s interim order, 
dated May 31, 1979,- Mukanda Bore filed 
a writ petition in the High Court which, 
by an interim order dated June 1, 1979, 
stayed the operation of the interim 
order, dated May. 31, 1979, passed by 
the Board. 


6. The appellant thereafter on Tune 
6, 1979 took possession of the shop on 
payment of Rs. 5,905.07 which included 
the cost of liquor, bottles, boxes, carry- 
ing charges, vend fee and duty etc., to 
the former lessee, that is, respondent 1. 


7. Subsequently, by a judgment dated 
Aug. 22,. 1979, the Board allowed the ap- 
peal of responden; 1, set aside the settle~ 
ment order of the Primary Authority 
that had been made in favour of. the 
appellant, and settled. the shop. with re- 
spondent 1 for the remainder of the 
term. 

8. Against this judgment, dated Aug, 
22, 1979, the appellant -filed a writ peti- 
tion under Articl2 226. of the Constitu- 
tion . before the Gauhati High Court, 
which; :-by an. order, dated Aug. 23, 1979, 
dismissed the petition in limine. 

9. It may be observed that Mukunda 
Bore, appellant herein, had passed B. Sc, 
Part I Examination. He was an unem- 
ployed youth of about 32 years and be- 
longed to Chutia Community which falls 
in ‘the “more bacxward community” and 
was entitled to preferential treatment in 
the matter of settlement of C. S. shop 
as provided under R. 223 (2) of the 
Assam Excise Rulas, 1945. Respondent 1, 
Bangshidhar Buragohain, is an Ahom 
and is recognised by ue Rules as “other 
backward class”. 

10. In the information on his finans 
cial capacity submitted by Mukanda 
Bore-in the Form prescribed under the 
Assam Excise Rules, he mentioned - that 


«his “father will finance him with Rupees . 


m 


1980 Mukunda v. 


25,900 or more”. and in support filed: an 
affidavit of his father, Mukta Ram Bora. 
Particulars of the funds held by the 
father were given by him-in his affidavit 
as under: 


(1) Rs. 20,000 held under Account No. 
9774 lying in deposit at Jorhat Post 
Office. 


(2) A balance of Rs. 5,902.50 in Savings 

Bank Account No. 8648 of the United 
Bank of India, Jorhat Branch. 
The information supplied by Mukanda 
Bore or his father in the affidavit did 
not disclose any other financial source, 
The Inquiry Officer endersed the same 
information in his report regarding the 
appellant’s tender, ; 

11. As against this, Bangshidhar 
Buragohain, respondent herein, filed an 
affidavit, dated June 26, 1979, pointing 
out that the deposit of Rs. 20,000 in the 
Jorhat Post Office held vy the father of 
Mukunda Bore was a term deposit which 
would mature for encashment only by 
the middle of 1983 and consequently, this 
deposit was not readily available for in- 
vestment in the business. This was coun~ 
tered by a certificate, dated June 19, 
1979, issued by the Assistant Post 
Master, Jorhat, saying that the term de- 
posit of Rs. 20,000 in the name of Mukta 
Ram Bora was available at any time. 

12. The Board held that the financial 
capacity of Mukunda Bore (appellant) 
“to run the shop is not. satisfactory”, It 
further observed, “Though he had a bet- 
ter claim as an educaced unemployed 
youth belonging to the community re- 
cognised as more backward amongst the 
notified backward classes, we cannot 
agree to the settlement given to him by 
the Primary Authority. On the other 
hand, the appellant (Bargshidhar Bura- 
gohain, respondent 1 herein) who was 
the lessee for the term =xpiring on May 
31, 1979, has got the financial capacity to 
undertake the lease of the Meleng Coun- 
try Spirit. Shop.” 

13. In arriving at the conclusion that 
Mukunda Bore did not have the neces- 
sary . financial capacity, the Board gave 
these reasons: 

(a) When on June 6, 1979, he took 
over charge of the Shop on payment of 
Rs. 6,905-07, no amount was withdrawn 
from the term deposit cf Rs. 20,000 or 
from Account No. 8648 having a credit 
balance of Rs. 5,902.50. The Board ob- 
served “that it was not shown to the 
court (Board) how the’ amount which 
was required at the time of taking the 
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charge of shop. was obtained by the . re- 
spondent (Mukanda Bore).” 


(b) Even if it be assumed that a part 
of this amount of Rs. 6,905.07 came out 
of Account No. 8648 which on April 19, 
1979 had a credit balance of Rs. 5,902.50, 
then also, no explanation was coming 
forth about the source of the shortfall -of 
about ‘Rs, 1,000, 


(c) It was apparent that part of the 
source required by the respondent, 
Mukunda Bore did not come from bona 
fide source. 


14, Learned counsel for the appellant 
contends that the Board should not have 
lightly set aside the order of the Pri- 
mary Authority by which the shop had 
been settled in favour of the appellant 
after that Authority had satisfied from 
the inquiry report of the Inquiry Officer 
with regard to the financial solvency of 
the appellant. It is further contended 
that there was a third account of the 
father of the appellant with the State 
Bank of India, Jorhat, which had been 
overdrawn for Rs. 5,900, and this money 
constituted the bulk of the amount 
of Rs. 6,905.07 which Mukunda Bore 
had paid to the former lessee for tak- 
ing possession of the shop. In this con- 
nection, reference has been made to a 
letter, dated June 11, 1979, from the 
Agent of the State Bank of India, Jorhat 
to the appellant’s father. This letter, it 
is submitted, was produced before the 
Board in rebuttal of the allegations — of 
the respondent. The Board never applied 
its’ mind to this letter which substan- 
tially explained the source of the money 
which was paid to the former lessee by . 
the appellant. It is further contended 
that the entries in the Pass Book issued 
by the Bank in favour of appellant’s 
father would fully bear out that a sum 
of Rs. 5,900 was overdrawn from this 
account’ just’ before making payment to 
the former lessee. Winding up his argu- 
ments, counsel submits that the only 
ground on which the Board could set 
aside the settlement in favour of the ap- 
pellant was that the appellant was a 
mere benamidar for somebody else be- 
hind the scenes. It is emphasised that 
the Board did not record any finding 
that the transaction was benami or that 
the appellant was otherwise an undesir- 
able person. The Board, it is argued, has 
proceeded merely on suspicion and con- 
jectures about the source of the finance 
and recorded a finding which is based 


on no evidence. In so doing, the Board .. 
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has committed errors of law which <:the 
High Court could set right-in the exer- 
cise of its writ jurisdiction, 


' 15. On the other hand; learned coun- 
sel for. the respondents submits that it 
could riot be said that the Board had pro- 
ceeded merely on conjectures and sùr- 
mises. It is stressed that no information 
was disclosed either at the‘ time of ten- 
der or at any stage before the ‘Inquiry 
Officer that there was a third account 
of the appellant’s father with the State 
Bank of India, Jorhat, which had been 
overdrawn to the extent .of Rs. 5,900; 
and that this money was utilised towards 
the amount which was paid to the for- 
mer lessee at the time of taking posses- 
sion by the appellant. It is further point- 
ed out that at the. time of arguments 
before the Board, the position taken by 
Mukunda Bore was that this amount 
came from Savings Bank Account No. 
8648, which was evidently false. The 
Board pronounced its judgment -about 
three weeks after the hearing of argu- 
ments, Even during this interval, it -is 
emphasised, Mukunda Bore did not pro- 
duce the Pass Book issued by the State 
Bank of India, Jorhat to the appellant’s 
father which could show that a sum of 
Rs. 5,900 was drawn from that account 
with the Bank. No affidavit was filed to 
explain the source whence this amount 
of Rs. 6,905.07 paid to the former lessee, 
came, Counsel maintains that in the cir- 
cumstances, it cannot be said that the 
finding of the Board .to the effect that 
this money did not come.from bona fide 
sources and that Mukunda Bore did not 
have the necessary financial capacity | to 
take the settlement, could not be said 
to be based on no ‘evidence --whatever. 
Lastly, it is submitted that the term of 
the settlement will: expire shortly _on 
March 31, 1980, and from that point of 
view even if the Board has committed 
some irregularities or failed to discuss 
all the evidence, then also the Court 
should not, on principles of sound prac- 
i tice, disturb the settlement in the exer- 

cise of its special jurisdiction under 

Art. 226 of the Constitution. 


16. While on facts the order of the 
Board under appeal is not impeccable, 
we must remember that under Art. 226 
of the Constitution; a finding of fact of 
a’domestic tribunal cannot be interfered 
with. The High Court in the exercise of 
its special jurisdiction does not act as a 
court of appeal. It interferes only when 
there is a jurisdictional error apparent 


Mukunda v. Bangshidhar’ 


A.LR. 


on the face of the record committed by 
the domestic tribunal. Such ‘is not the 


. Case here.’ It is true that a finding based 


onno evidence:.or purely on ‘surmises 
and conjectures or which is manifestly 
against the basic principles. of natural 
justice, may be said to suffer from an 
error of law. In the instant case, the 
finding of the Board that the appellant 
does not possess the necessary. financial 
capacity, is.largely a finding of fact. 
Under R. 206 (2) of the Assam Excise 
Rules, an. applicant for settlement of a 
shop is required to give full information 
regarding: his financial capacity in the 
tender. Such information must include 
the details of sources of finance, cash in 
hand, bank balance, security assets, ete. 
Then, such information is verified by the 
Inquiry ` Officer. 


17. In the case before us, the appel- 
lant admittedly did not give information 
regarding the account with the State 
Bank of India, Jorhat, wherein his father 
had a balance of Ps. 5,900. He did not 
disclose this information even during the 
inquiry to the Inquiry. Officer or to the 
Primary Authority at any stage. Even 


-before the Board, he did not produce his 


father’s Pass Book relating to that ac- 
count with the State Bank of India, Jor- 
hat, to show that -he amount overdrawn 
from this account by the appellani’s 
father was used towards the bulk of the 
payment of Rs. 6,905.07 ‘to the former 
lessee of the shop. In this connection, 
it may be noted that the orders were 
pronounced about three weeks after the 
hearing of. final arguments by the Board. 
At the time of arguments, the appellant 
must have become aware that the source 
from which ‘he paid the amount of 
Rs. 6,905.07 to the former lessee was 
being questioned. Instead of disclosing 
the true source of the amount, his coun- 
sel appears to hav2 taken the stand that 
this amount came from Account No. 8648, 
which, on the face of the entries in that 
account, was manifestly’ incorrect. It is 
true that the appellant produced a letter, 
dated June 11, 1979, from the Agent of 
the State Bank of India, showing that his 
father’s account with that Bank- stood 
overdrawn to the extent of Rs. 5,900 on 
that date. It is true that the Board has 
not discussed the evidentiary value of 
this letter. But without the - production 
of the Pass Book relating to that Bank 
account, this letter did not by itself-fur- 
nish adequate information with regard 
to the source of the entire amount of 
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Rs. 6,905.07 which the appellant had to 
pay the former lessee’ while- ‘taking pos- 
session of the shop. The failure on the 
part of: the: Board, therefore, to discuss 
this letter did not amount’ to an 
of law, ` 


18. It-is further correct that the Bcard 
did not,’ in terms, record a‘ finding -hat 
the appellant: was: merely a figureread 
or a benamidar, while the real berefi- 
ciary was somebody else who .was not. 
otherwise eligible for taking the ` settle- 
ment. It was desirable for the Board to 
have recorded a clear firding against the 
appellant so as to set eside the settle- 
ment in his favour on any of the grounds 
mentioned in R. 211. Bus this does not 
vitiate ‘its order, because such a ground 
is implicit in the finding by the Beard 
that the money paid to the former lessee 
by the appellant to get Dossession of the 
shop did not come from bona fide 
sources, At the highest, all that car be 
said, is that if the High Court or this 
Court were in the. position of the Beard 
as an appellate authority, it. might lave 
upheld’ the settlement.in favour ‘of the 
appellant who was an educated,’ unem- 
ployed youth ‘belonging to the “nore 
backward community”. This, however, 
as‘ already observed, is not a -ground for 
setting aside the judgmerit of the.Bəard 
in the.exercise of ‘the writ .’jurisdic-ion, 
particularly. when the period of se-tle- 
ment is about to run out in a coupe of 
months by March 31, 1980. 

19. In the result, the appeal fails and 
is cee but without any order és to 
: FEPER dismissed, 
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V. R. KRISHNA IYER, R. :S. PATEAK 
- AND O, CHINNAPPA REDDY, JL 
Civil Appeal No. 1312 ` of 1979, Di 
5-12-1979, g 
Itwari Shikshan Sanstha, - hose v. 


The’ Director of Education ; and others, 
Respondents, - 


_ Constitution of ‘India, Art: 133 — Ap- 
peal to Supreme | Court involving sub- 
stantial question. of law — Dismissal of 
a teacher based:on the sole charge that 
he had gone on fast for jew days — Diş- 
missal get aside and teacher ordered to 
be reinstated by Educat-onal Authorities 
— Held, no substantial ee of law 
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' Eror. 
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could be said to have arisen having re- 
gard to charge for which dismissal had 
been imposed — Appeal against order of 
reinstatement dismissed. ` (Para 2) 


KRISHNA IYER, J.:— Dr. Ghatate ap- 
pearing for the appellant contended that 
the teacher (respondent No. 3) who had 
been directed to be re-instated by the 
Deputy Director of ` Education should 
not have been so re-instated. He further 
contended that the Deputy Director had 
no jurisdiction to order such re-instate- 
ment. The dismissal which was set aside 
by the Educational Authorities in appeal 
was on certain charges, only one of 
which was stated to have been: proved 
and the charge was that the teacher had 
gone on fast for a few days. The Deputy 
Director and the Director, therefore, 
cancelled the dismissal and directed: re- 
instatement. This order was challenged 
in the High Court under Art. 226 but the 
appeal was dismissed: in limine. 

2.. We have heard the arguments of 
counsel but we do not. think that this is 
a case where any substantial question of 
law calls for decision ‘specially having 
régard to the charge for which the dis- 
missal has been imposed. We are satis- 
fied that this is a case where we are not 
o upon to: decide any question of 
aw, 

. 3. We, heee dismiss the appeal 
and: this means that the teaçher (respon- 
dent No. 3) will stand - re-instated and 
be eligible for his salary- right from. the 
date of dismissal. Dr. Ghatate complains 
that the State makes a grant which 
covers the salaries of teachers and if re- 
spondent No. 3 was to be paid the entire 
Salary, the grant will not be available 
to that extent for other expenses, While 
the State has no direct liability, it is per- 
fectly.open to the appellant Management 
to move the State Government for.. re- 
couping the grant equivalent to the 
teacher’s salary. In view of ‘the changed 
circumstances and direction for re-in- 
statement with back -pay, the State will 
consider the equities:of the situation re- 
garding the claim of the management. 
With these directions: we dismiss the 
appeal. >, a 

4, Respondent “No. 3 is allowed his 
costs quantified at Rs, 1,000 and that 
amount will be -withdrawn by respon- 
io No, 3 out, of the amount in deposit, 


ae Le Appeal dismissed, 
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- = 1980 All. L. J. 654 
_ (From: Allahabad)* 
A. C. GUPTA, D. A. DESAI AND 
E. S. VENKATARAMIAH, JJ. ` 
Civil Appeal No. 1058 of 1970, D/- 
30-4-1980. ; i 
The State Bank of Saurashtra, Appel- 
lant v. Chitranjan Rangnath Raja and 
another, Respondents. 


(A) Contract Act (1872), Ss. 141, 189 — 
Cash credit facility by Bank on pledged 
goods and surety — Pledged goods lost 
due to bank’s negligence — Surety, held 
discharged to the extent of security lost. . 


A Bank has given cash credit facility to 
a businessman to the tune of Rs. 75,000/- 
as against two securities offered by him, 
namely, (1) the pledge of goods to be kept 
under lock and key’ under supervision of 
the Bank and (ii) personal guarantee of 
the surety. The pledge and the personal 
guarantee were not two independent 
transactions but they formed part and 
parcel of one composite transaction. The 
surety himself agreed to give personal 
guarantee on the 
and with the full knowledge of the Bank 
that the principal debtor was offering an- 
other security, namely, pledge of goods. 
The surety in good faith contracted to 
offer personal arantee on the clear 
understanding that the principal debtor 
has offered security by way of pledge of 
goods and the goods were to be in the 
custody of the creditor Bank. It was con- 
currently found that the Bank was utterly 
negligent with regard to the safe keeping 
and handling of pledged goods and the 
security of pledged goods was lost on ac- 
count of the negligence of the Bank. 

Held in the circumstances that §. 141 
would be attracted. S. 141 comprehends 
a situation where the debtor has offered 


more than one security'one of which is . 


the personal guarantee of the surety. 
Even if the surety of personal guarantee 
is not aware-of any other security offered 
by the principal debtor yet once the right 
of the surety against the principal debtor 
is impaired by any action or - inaction 
which implies negligence appearing from 
lack of supervision undertaken in the con- 
tract, the surety would be discharged 
under the combined operation of Ss. 189 
and 14] of the Act. In any event, if the 


“ip No. 22 of 1961, D/- 25-4-1969 
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creditor loses or without the consent of the- 
surety parts with the security, the surety 
is discharged to the extent of the security 
lost as provided by S. 141. (1878) 8 Ex 
78, AIR 1967 SC 1105 -and (1872) 7 QB 
756, Rel. on. (Para 10) 


Held further that though the agreement 
provided to vary, exchange or take other 
securities or release any other securities, 
loss on account of negligence could not 
be equated with release. Release of secu- 
rity implies a volitional act on the part of 
the Bank. . (Para 15) 


Held further that the clause for non- 
discharge of surety aven if the Bank enters 
into composition with the principal debtor 
as to other securities would not include 
pledged goods. AIR 1968 SC 1482, Rel. on. 
Appeal No. 22 of 161, D/- 25-4-1969 (All), 
Affirmed. (Para 16) 


(B),Civil P. C. (1908), S. 144, Explanation 
(added in 1976) — Restitution — Decree 
varied or reversed in appeal by High 
Court — Only court of first instance is 
competent to order restitution — Appeal 
to Supreme Court — Reversal decree of 
High Court .affirmed — Restitution cannot 
be granted by Supreme Court. 

(Para 28) 


Cases . Referred: Chronological Paras. 


AIR 1968 SC 1432: (1968) 3 SCR 724 16 
AIR 1967 SC 1105: (1967) 1 SCR 266: 

1967 AL LJ 827 18 
(1878) 8 Ex 78: 2& LT 85, Sanderson v. 


Aston. . 9 
(1872).7 QB 756: 27 LT 118 Wulf v. Jay 


Mr. S. N. Katkar, Sr. Advocate (M/s. 
K. J. John and Shri Narain Advocates with 
him), for Appellant; Mr.. S. T. Desai Sr. 
Advocate (M/s. H. S. Parihar and I. N. 
por, Advocates with him), for Respon- 

ent. ° a i 

DESAI, J. :— This appeal by certificate- 
under Article 183 (1) (a) of the Constitu- 
tion is by the original plaintiff-State Bank 
of Saurashtra (‘the Bank’ for short) . whose 
suit for recovery. of Rs. 76,368.04. p. from 
the legal representative of the deceased 
principal debtor Harilal Parmananddas 
Adatia and his sa original defendant 2 
Chitranjan Rangneth- Raja, (‘surety’ for 
short) was decreed by the trial court both 
against the legal -representative of the 
principal debtor and the surety but on ap- 
peal by the surety, was dismissed by the 
High Court only against the surety. 


2. Harilal Parmananddas Adatia, here- 
inafter referred to as ‘principal debtor’ . 
approached the Manager of the Bagasra 


1980 . 


Branch of State Bank of Saurashtra seek- 
ing facility for cash credit up to Rupees 
75,000/-. He submitted proposal form 
Ext. 66 on September 10, 1957, offering to 
give security for the cash credit by pledge 
of groundnut oil tins as also a personal 
guarantee of defendant 2 Chitranjan Rang- 
nath Raja. After obtaining the approval 
of the General Manager of the Bank cash 
credit facility to the extent of Rs. 75,000/- 
was sanctioned against the pledge of ap- 
proved goods under the lock and key of 
the Bank and on personal guarantee of 
the surety. The principal debtor executed 
a demand promissory note Ext. 81 in fav- 
our of the Bank on September 16, 1957, 
and on the same day the principal debtor 
also executed a demand promissory note, 
Ext. 80, in favour of the surety 
which the surety endorsec in favour of 
the Bank. Along with the two demand 
promissory notes; simultaneously the 
surety executed a letter of guarantee 
Ext. 81 in favour of the Bank and the 
principal debtor executed a bond Ext. 88 
in favour of the Bank. The principal 
debtor also passed letter cf continuity of 
the bond and the promissory note Ext. 82. 
Thereafter the principal debtor enjoyed 
the cash credit facility by >orrowing vari- 
ous amounts. By the end of February 1959 
the principal debtor owed Rs. 76,368.04 p: 
in this account to the Bank. Principal deb- 
tor died in November 1957. The Bank 
wrote to the surety letter Ext. 32 dated 
December 24, 1957, calling upon him to 
pay the outstanding balance of Rupees 
70,879/- in cash credit account of principal 
debtor as in the circumstances mentioned 
in the letter'the balance was required to 
be recovered from the surety. Some cor- 
respondence ensued thereafter between 
the bank and the surety and ultimately the 
Bank filed the suit for reccvery of Rupees 


76,368.04p. against defendant 1, the ba 
e- 


representative of principal debtor and 
fendant 2, the surety. 


8. -Defendant 1 contested the suit, inter 
alia, contending that the Court had no 
jurisdiction to hear the suit aid he had 
no knowledge about the swit transaction. 
The allegation of fraud made against him 
in the plaint was denied. He also denied 
his liability for the claim of the Bank as 
heir and legal representative of deceased 
principal debtor. Defendart 2, the surety, 
contested the suit as per written statement 
Ext. 7, inter alia, contending that the 
Bank had agreed to grant cash credit faci- 
lity to deceased principal debtor on the 
security of goods by way of pledge and 
that though the goods were to be kept in 
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the godown in the compound of Vijay Oil 
Mills Pvt. Ltd. but the godown was to be 
kept under the lock and key of the Bank. 
It was also contended that the principal 
debtor would provide such quantity of 
goods as would provide full cover to the 
outstanding balance in. the cash credit ac- 
count and the Bank was to be responsible 
for the safe custody and keeping of the 
pledged goods. It was also contended that 
the principal debtor had all throughout 
pledged sufficient quantity of goods to 
provide full cover for the Bank’s claim but 
the Bank either wrongfully lost the goods 
or was negligent in retaining the goods 
within its custody or the Bank wrongfully 
parted with the goods without the con- 
sent of the surety and, therefore the 
surety was discharged. 


4, The trial court found that there was 
negligence on the part of the Bank with 
regard to the safe custody of the pledged 
oil tins but as the contract of guarantee 
entered into by the surety with the Bank 
was independent of the pledge of goods 
given by the principal debtor, the surety is 
not discharged from his liability under the 
ponow So observing the trial court 

ecreed the suit. 

5. On appeal by the surety, the High 
Court held that the two promissory notes, 
one executed by the principal debtor in 
favour of the Bank, Ext. 81, and another 
by the principal debtor in favour of the 
surety and endorsed by the surety to the 
Bank, Ext. 30, and the letter of guarantee 
Ext. 31 executed by the surety in favour 
of the Bank as also the bond executed by 
the principal debtor in favour of the Bank 
Ext. 83 and the letter of continuity Ext. 82 
executed by the principal debtor in favour 
of the Bank, all on September 16, 1957, 
constituted one composite transaction and 
they evidence that- the principal debtor 
had offered two securities, one, the pledge 
of oil tins and another, personal guarantee 
of the surety. , : 

6. The High Court: further held that 
the Bank was utterly negligent and had not 
exercised such care as a'prudent man 
would in the circumstances of the - case 
which resulted in the loss of security, 
namely, pledged oil tins and, therefore, in 
view of combined operation of Sec- 
tions 139 and 141 of the Indian Contract 
Act, (‘Act’ for short), the surety is dis- 
charged. Accordingly, the . appeal 
of the surety was allowed and the 
suit against him was dismissed. 
Hence this appeal by the plaintiff Bank. 

Uncontroverted facts concurrently 
found and not sought to be reviewed in 
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as per his application Ext. 65. sought cash’ 
credit facility to the extent of Rupees 
75,000/- poo to which the Bagasra 
Branch of the Bank submitted a proposal 
Ext. 66 seeking permission of the General 
Manager of the Bank to extend the faci- 
lity. The General Manager’ of the Bank 
sanctioned advance, inter alia, on the fol- 
lowing terms: ‘ 


“A cash credit limit of Rs. 75,000/- 
(rupees seventyfive thousand only) _ is 
hereby sanctioned against pledge of ap- 
proved goods under Bank’s lock, and key 
and on the personal. guarantee .of Shri 
C. R. Raja, J., Junagadh.. ee G 

Noted ‘that the Banks godown keeper 
already posted at Amreli would look after 
the goods pledged by the above party also. 

All other terms as’. proposed”, (under- 
lining ours). - Bs k 
Accordingly, on the strength of the two 
pronotes Exts. 30 and 8l and on the 
stre of letter of guarantee Ext. 31 
and the bond Ext. 88°cash credit facility 
was extended to the principal debtor. The 
pledged goods were kept in the godown in 

e compound of Vijay Oil Mills under 
the lock and key of the Bank ‘and the 
Bank had appointed a godown keeper to 
look after the goods pledged by the princi- 
pal debtor. Two promissory notes Exts. 30 
and 81 and letter of guarantee Ext. 31-.and 
the bond executed by the principal debtor 
Ext. 88 all of September .16, 1957, consti- 
tuted one transaction.. The High Court 
held that the surety had agreed to become 
surety, on the ‘principal debtor pledging 
oil tins as and ‘by way of security 
for the advance and,- therefore, two 
securities were offered, namely, pledge of 
goods and the ‘personal ` guarantee of the 
surety. The High Court also found that 
5006 tins of oil had come to be transferred 
by Vijay Oil Mills. in the name of the de- 
ceased principal debtor and they ‘were 

‘ treated as pledged with the Bank as secu- 
rity for cash. credit facility. . It is -con- 
currently found that the Bank was utterly 
negligent with regard to the safe keeping 
and Tara of pledged oil tins .and. the 
security of: ple 
count of the negligence of ‘the Bank. Dis- 
agreeing with the trial Court the High 
Court held that the pledge and the per- 
sonal guarantee were not’ two indepen- 
dent transactions but they : formed -part 
and parcel of one composite transaction. 
The High Court, therefore, held that the 
creditor having lost one security, nameély, 
the pledged goods, the surety was dis- 
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this appeal ate that the principal debtor 


dged oil tins. was lost onac- 
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charged to the: extent of the value of: 
security and that as in this case the entire 
security was lost,-the surety. was wholly. 
discharged: eee eho o 
’ 8. Only conteńtion canvassed in 

appeal is that in view of clauses 5, 7 and 
18 of letter of guarantee Ext. 31, even if it 
is found as a fact that negligence of the 
creditor Bank was responsible for the loss 
of security of pledged oil tins, yet the 
surety would not be discharged. Before 
we refer to clauses 5, 7 and 15, it is neces- 
sary to notice Section 141 of the ‘Indian © 
Contract Act under which the: ‘surety 
claims the relief of discharge. Section 141 | 


reads as under: 


“141. -A surety is entitled to the bene- 
fit of every security which the creditor has 
against the principal debtor at ‘the time 
when the contract of suretyship is entered 
into, whether the surety knows of ‘the exi- 
stence of such security or not; and if the 
creditor loses, or, without the .consent of 
the surety, parts with such security, the 
Surety is. discharged to the extent of the 
value of the security”. i 

9.. In order to attract S. 141 it must be 
shown that the creditor had taken more 
than one security from the principal deb- 
tor at the time. when the contract of 
guarantee was entered into and irrespec- 
tive of the fact whether the surety knew. 
of stich other security offered by the prin- 
cipal debtor, if the creditor loses or with- 
out the consent .of the surety parts with 
the other security the surety would be dis- 
charged to the extent of the value of the 
security. In the instant case as found by 
the High Court and not controverted, the 
principal debtor had offered two securi- 
ties, (1) ‘the pledge of goods, (ii) personal 
guarantee of the surety. Verily, the Gene- 
ral Manager of the Bank accepted the 


‘proposal for. cash credit facility on the 


ecific condition that ie principal debtor 
shall offer two securities, one the pledge 
of :goods to be kept under the lock and 
key of the Bank to be supervised by the 
Bank’s employee, and - secondly, the per- 
sonal p a the surety. The surety 
himself agreed to give personal guarantee 
on the: specific understanding and with the 
full knowledge of the Bank that the princi- 
pal debtor was offering- another security, 
namely, pledge of fe . The surety con- | 
tracted on the gocd faith of the principal 

contract when entering into contract of 
guarantee in which case he is. deemed so 
to contract. that both the securities would 
be available to the creditor (see Sanderson 
v. Aston (1878) 8 Ex 78.at p. 76). 
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10. If the ‘two promissory notes Exts. 81 
and 30 coupled with the letter of guaran- 
tee Ext. 31 executed by. the surety and the 
bond Ext. 88 executed by the principal 
debtor at: one sitting on September 16. 
1957, evidence one composite transaction, 
it is an inescapable conclusion that the 
principal debtor offered two securitiés, one 
the pledge of goods and the other the per- 
sonal guarantee of the surety. The surety 
in good faith contracted to offer personal 

uarantee on the clear uncerstanding that 
the principal debtor has _cffered_ security 
by way of piecer of goods and the goods 
were to be in the custody 2f the creditor 
Bank. On this conclusion S 141 of the Act 
will be indubitably attracted. Section 141 
comprehends a situation waere the debtor 
has offered more than one security, one of 
which is the personal guarantee of the 
surety. Even F the surety of personal 
guarantee is not aware of any other secu- 
rity offered by the. principal debtor yet 
once the t of the surety against the 
principal debtor is impaired by any action 
or inaction, which implies negligence 
appearing from lack of supervision under- 
taken in the contract, the surety would be 
discharged under the combined operation 
of Sections 189 and 141 of the Act. In any 
event, if the creditor loses or without the 
consent of the surety parts with the secu- 
rity, the surety is discharged to the extent 
of the security lost as provided by S. 141. 


11. In Halsbury’s Laws of . England, 
4th Edn., Vol. 20, para. 280, p: 152, the 
statement of law bearing on this point 
reads as under:.. 7 


“280. Effect of loss `of securities. On 


paying the guarantéed dekt the’ surety is > 


entitled to have all securities held by the 
creditor for the debt handed over to him 
by the creditor in exactly žhe same state 
and condition in which they were original- 
ly provided, whether they were in exist- 
ence at the date of the contract of surety- 
ship or came into existence subsequently. 
Consequently, ` any act of the creditor in- 
terfering with or impairing that right will, 
to the extent at all events, of any loss in- 
flicted, relieve the surety from liability, 
and, if it has the. effect of altering or pur- 
porting to alter the contract of suretyship, 
discharge him altogether. Thus, where 
‘there is a mortgage security given in‘re- 
spect of a debt which’ is subsequently 
guaranteed, the creditor must hold’ the 
security for the benefit of surety, so that, 


on paying the debt, the surety may obtain ` 


a transfer of the mortgage in its original 
unimpaired condition. If the creditor does 
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not fulfil his duty in this respect the surety 
is discharged”. ` Ane ere ns 

12. This statement of law is reflected in 
Ss. 140 and 141 of the Act. i 


. 18. In State of Madhya Pradesh .v. 
Kaluram (1967) 1 SCR 266 : (AIR 1967 SC 


. 1105), the facts were that one. Kaluram had 


executed a surety bond undertaking to dis- 
charge the liability arising out of any act 
or omission or negligence or default of a 
forest contractor whose bid was accepted 
at an auction held for sale of felled trees 
and who. was required to pay the bid 
amount in four instalments. The forest 
contract rules provided for preventing the 
contractor from removing the forest goods 
in case he made default in payment of the 
instalments due. The authorities respon- 
sible for supervising the contract allowed 
the contractor to remove the felled trees 
without making the subsequent payments. 
Subsequently the State of Madhya Pradesh 
initiated proceedings to recover the balance 
of the amount through . surety Kaluram- 
The surety. Kaluram contended before this 
Court that because the State had lost or 
parted with the security namely, forest 
produce, he stood discharged. Upholding 
this-contention this Court quoted Wulff v. 
Jay. re) 7 QB 756, wherein Hannen, J. 
stated the law as under: ` 


.“....I take it to be established that the 
defendant became . surety upon the faith 
of there being some real and substantial 
security pledged, as well as his own credit, 
to the plaintiffs, and he was entitled, there- 
fore, to the benefit of that real and sub- 
stantial security in the event of his ` being 
called on to fulfil his duty as a surety, and © 
to pay the debt for which he had so be-` 
come surety. He will, however, be dis- 
charged from his liability as surety if the 
creditors have put it out of their power to 
hand over to the surety the means of re- 
couping himself by the security given by 
the principal. That doctrine is very clearly 
expressed in the notes in Rees v. Barring- 
ton—2 White and Tudor’s L. C. 4th Edn. at 
3 1002 — ‘As a surety, on payment of the 

ebt, is entitled to all the securities of the 
creditor, whether he is aware of their 
existence or not, even though they were 
given after’ the contract of suretyship, if 
the creditor who has had, or ought to have 
had, them in his full possession or power, 
loses them or pm them to get into the 
possession of the debtor, or does not make 
them effectual by giving proper notice, the 
surety to the extent of such security will 
be discharged. A surety, moreover, will be 
released if the creditor, ‘by reason of what 
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he has done, cannot, on payment. by. the 
surety, give him the securities in exactly 
the same condition as they formerly stood 
in his hands’”. 

This Court concluded that subject to cer- 
tain variations S. 141 of the Indian Con- 
tract Act 


incorporates the English law 


relating to discharge from liability of a- 


surety where the creditor parts with or 
loses the security held by it. © 


14. Mr. Kacker, however, contended 
that in view of clauses 5, 7 and 18 of the 
letter of guarantee, Ext. 31, even if it is 
held proved that security of pledged 
goods was lost on account of the neglig- 
ence of the creditor Bank, yet the surety 
would not be discharged from the obliga- 
tion undertaken under the letter of guaran- 
tee. Clauses 5, 7 and 18 may be extracted: 

“5, You shall in any case, be at liberty 
and without my/our er assent or 
knowledge, at any time, to grant to the 
customer or any person liable with or for 
him, whether as guarantor or otherwise, 
any time or indulgence and to determine, 
enlarge or vary its credit and to vary, ex- 
change or take other securities or release 
any other securities held or to be held by 
you for or on account of the moneys in- 
tended to be hereby secured or any part 
thereof 6r to renew any bills, notes or 
other negotiable security and to compound 
or make any other arrangements with the 
customer or any person so liable with or 
for the customer as you may think fit with- 
out discharging or in any manner affecting 
my/our ‘liability under this guarantee”. — 

“7. To, the extent that you may obtain 
. satisfaction of the whole of „your claim 
-against the customer, I/We agree that you 
may enforce and recover upon this guaran- 
tee the full amount -hereby guaranteed 
and interest thereon notwithstanding an 
such proof or composition as aforesaid, 
and notwithstanding any other guarantee, 
security or remedy, guarantees, securities 
or remedies which you may hold or be en- 
titled to in respect of the sum intended to 
. be hereby secured or any part thereof, and 
notwithstanding any charges or interest 
which may be debited in your account 
current with the customer, or in any other 

account upon which the customer may be 
liable”. aie G 
“18. Should the customer be a limited 
‘company, corporate or unincorporate body, 
committee, firm, partnership, trustees or 
debtors on a joint account, the provisions 
hereinbefore contained . shall: be. construed 
-and take effect where necessary as if the 
words importing the singular number in- 
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cluded also the plural number. “This my/ 


-our guarantee shall-then remain effective 


notwithstanding any death, retirement, 
change, accession or addition as fully as 
if the person or persons constituting or 
trading or acting.as, such body, commit- 
tee, firm, partnership, trustees, or debtors 
on joint account, at.the date of the cus- 
tomer’s default or at any time previously, 


. Was or were the same as at the date hereof. 


And further you may recover against me/ 
us to the extent hereinbefore mentioned 
notwithstanding that any security given 
or to be given to you may be void, defec- 
tive, or informal, or notwithstanding that 
the customer being a limited company, 
corporate or unincorporate body or com- 
may exceed its borrowing 
powers or that the borrowing from you 
may have been ultra vires”. 

15. Clause 5 confers right upon the 
creditor Bank to grant any time or indul- 
gence in payment of the debt or to deter- 
mine, enlarge: or vary its credit and to 
vary, exchange or take other securities or 
release any other securities held by the 
Bank but such an act on the part of the 
Bank would not have-the effect of dis- 
charging the surety or in any manner af- 
fecting his liability under the letter of 
guarantee. We fail to see how clause 5 
can help the creditor Bank in any manner. 
It is not a case of granting time or indul- 
gence to the principal debtor or - variation 
of the credit or taking one set of security. 
in substitution of some other security or 
release of any security. Release of security 
implies a volitional act on the part of the 
Bank. Loss on account of negligence can- 
not be equated with release. Therefore, 


. clause-5 would not assist the Bank in this 


case... ee 
16. Clause 7 .provides for. non-dis- 
charge of surety even -if the creditor Bank 
enters into a composition with the princi- 
pal debtor and thet the surety would none- 
theless be liable even if the Bank ‘has other 
guarantee, security or remedy, guarantees, 
securities or remedies from the. principal 
debtor. Upon a true construction of 
clause 7, the expression ‘any other guaran- 
tee, security or remedy’ therein mentioned 
must:be security other than the pledged 
goods. In an almost identical situation 
with regard to an identical clause in 
Amrit Lal Goverdhan Lalan v. State Bank 
of Travancore, (1868) 3 SCR 724 at p. 781: 
(AIR 1968 SC 1482), this Court after refer- 
ring to clause 5 in the letter of guarantee 
which is in pari materia with clause 7 of 


the letter of guarantee under discussion; 


held as under: - , 


t 
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“On behalf of the respondent Bank re- 
ference was made to: cl. 5 -of Ext. P.4 
which has already been quoted. It was 
contended that on account of this clanse 
in Ext. P-4 the appellant has opted ouf of 
the benefit of S. 141 of the Indian Contract 
Act. We are unable to accept the argu- 
ment put forward by the Attorney General 
on behalf of the respondent Bank. In sur 
opinion, the expression “any security” in 

. 5 of Ext. P-4 should be properly con- 
strued as “any security other than the 
pledge of goods mentioned in the primary 
agreement, Ext. P-L betwe2n the Bank and 
the firm”. We consider that there is noth- 
ing in cl. 5 of Ext. P-4 to indicate that the 
appellant is not entitled tc invoke the pro- 
eer of S. 141 of the Indian Cont-act 

ct” + 


Therefore, cl. 7 is of no assistance to the 
Bank. f 

17. A bare perusal of clause 18 would 
show that it provides for continuing the 
-guarantee where the : principal debtor is 
an association of persons and for continu» 
ance of the guarantee -n the eveni of 
death, retirement, etc. of cne of such azso- 
ciation of persons or the guarantee remain- 
ing intact and effective and legally enfo-ce- 
able irrespective of some defect arisin 
from the internal management of sı 
association of persons. We fail to see:. Low 
it can render any assistance to the Bark. 

18. First-security, namely, the pledzed 
goods are lost to the Bank and the. œn- 
current finding again inzontrovertible is 
that the pledged goods were lost on ac- 
count of the’ negligence of the creditor 
Bank. Whole of the security was lost end, 
therefore, the  suréty ` would be - dis- 
charged in entirety because it is crystal 


clear that the principal debtor had agr2ed: 


and had in fact pledged 5000 tins of- oil 
which even if sold at the then cursent 
market price would have satisfied the 
Bank’s entire claim. Accordingly, the surety 
would be discharged in entirety. : 

19. It is difficult to entertain a conten- 
tion that S. 141 would'not be attracted and 
the surety would not be discharged even 
if it is found thata creditor has tasen 
more than one security on the basis of 
which advance was made and the surety 
gave personal guarantee on the good faith 
of other security being offered by the 
principal debtor which :tself may ke a 
consideration for the surety offering his 
personal guarantee and tke creditor by its 
own negligence lost one cf the securities. 
Acceptance of such a ccntention wculd 
tantamount to putting a premium-on the 


negligence of the creditor to the detri-.- 


State Bank. of Saurashtra v. Chitranjan Rangnath - 


S.C. 1533 


ment of the surety who is usually describ- 
édas a preferred debtor. Should a Court 
by its construction of such letter of guar- 


antee enable the creditor to act negli- 


gently and yet be not in any manner ac- 
countable? Was the guarantee a guarantee 
against proper performance of the contract 
evidencing advance of loan and methods 
of its repayment, or a guarantee covering 
Bank’s utter disregard of its responsibility 
or to use the words of the High Court, the 
Bank’s utter negligence in failing to exer- 
cise the care of a prudent man which one 
would expect in management of one’s own 
affairsP 

20. The appeal accordingly fails and is 
dismissed with costs. 


21. The respondent surety has made 
an application that in compliance with the 
decree made by the trial- Court he had 

aid the entire amount and he should not 
be exposed to second round of litigation 
for restitution of. the amount and that this 
court should give a direction to the Bank 
as part of this judgment that the amount 
be returned with interest at current rate 
to the respondent surety. 

22. By-S. 144 of the Code of Civil Pro- 
cedure, 1908, as it stood prior to its amend- 
ment by the Code of Civil Procedure 
(Amendment) Act, 1976, the jurisdiction 
to grant restitution was conferred upon 
the ‘Court of first instance’. Since the 
amendment the expression ‘the Court ‘of 
first instance’ has been substituted by ‘the 
Court which passed the decree or order’. 
An Explanation has been added to S. 144 
by the Amendment Act of 1976, the rele- 
vant portion of which reads as under: 


“Explanation — For the purposes of 
sub-section (1), the expression “Court 
which passed the decree or order” shall be 
deemed to include—_ 


(a) Where the decree or order: has been 
varied or reversed in exercise of appellate 
or revisional jurisdiction, the Court of first 
instance”. 

In the instant case the appellant was the 
plaintiff and its suit was decreed by the 
trial Court, ie. the Court of Civil Judge, 
Senior Division, Gondal, on November 18, 
1960. The present appellant by its letter 
dated February, 14, 1961, demanded from 
the surety a sum of Rs. 84,828.07p. inclu- 
sive of costs and interest on the principal 
amount decreed. The surety respondent 1 
in this Court paid the appellant Rupees 
84,828.07 p. on April 8, 1961. In the appeal 
by the surety the High Court reversed, the 


-decree and dismissed the suit against the - 
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surety: Accordingly, the suity is entitled 
to restitution. 


23. The limited question is ‘whether 
this Court can grant restitution. Prior to 
Amendniént Act, 1976, an application for 
restitution under S. 144 in all cases had to 
be made to the Court of first instance. 
Even since the amendment the substituted 
expression ‘the Court which passed the 
decree or order would as per clause (a) of 
the Explanation, mean the Court of first 
instance because the expression ‘the Court 
which passed the decree or order’ , has 
been deemed to include where the decree 
or order has been varied or reversed in 
' exercise of appellate or revisional jurisdic- 
tion, the court of first instance. The pre- 
sent one is the simplest-case . where the 
suit in favour of the appellant and a oma 
the surety was dence by the trial 
i, e. the Court of. first instance, and eae 
decree has-been réversed by the High 
Court in exercise of its appellate jurisdic- 
tion. In such a situation clause (a) of the 
Explanation would be attracted and an ap- 
plication for restitution will have to be 
made to the Court of first instance, i. e. 
the court of Civil Judge, Senior Division, 
Gondal. It is nowhere suggested that such 


a court does not exist. Therefore, it would . 


not be proper for this Court to direct resti- 
tution. However, there will be no justifica- 
tion for the appellant Bank tọ withhold 
the amount which was collected from the 
surety on a mere demand. Therefore, an 
application for restitution made by the 
surety would not lie’ to this Court and it 
would stand disposed of accordingly. 


- Appeal dismissed. 


AIR 1980 SUPREME COURT 1534 
(From: Allahabad). 


FAZAL ALI AND O. CHINNAPPA 
* REDDY, JJ. 


Criminal Appeal No. 262 of 1972, DI- 


28-2-1979. 


Kuleshwar, oe v. State of U. Ps 
Respondent. 


Evidence Act (4873), s. 3 — Evidence 
— Appreciation of — Accused charged 
u/Ss. 304, 323, 324, 325, LP.C. read with 
Ss. 149 and 147 — Dishelieving prosecu- 
tion case in entirety all but one accused 
acquitted — Remaining accused convict- 
ed as injuries found on his body — No 
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evidence to prove exact circumstance 
under which he received injuries — Held, 
he could not be convicted — Decision: of 
Allahabad High Court, Reversed. i 
: So eke te (Para 1) 


FAZAL ALI, J:— In this appeal by 
special leave, the . appellant has been 
convicted under Ss. 304/149, 323/149, 324/ 
149, 325/149 and 147, I:P.C. and has been 
sentenced to 10 y2ars’ R. I. and various 
other terms. The prosecution case has 
been fully described in the judgment of 
the Courts below and it’is not necessary 
for ‘us to reiterate. the same. The High 


‘Court has disbelieved the ‘entire prosecu- 


tion case and acquitted all the accused 


and: convicted the appellant mainly be- . 


cause he appears to have sustained some 
injuries in the course of occurrence. In 
this connection tke High Courts tuding 
is as follows: 


“This clearly p ean that all the prose- 
cution witnesses who have been examin- 
ed as eye-witnesses went out of their 
way to -support the prosecution case by 
trying to prove in. the Court of Session 
that Dharmnath was mentioned as Ka- 
lapnath by mistake in the first informa- 
tion report, None of the prosecution wit- 
nesses, is a reliable witness and it is ap- 
parent that the: prosecution tried to im- 
Plicate falsely persons who “did not take 
part in: ‘the incident. mea 


It would appear ‘from the finding of the 
High Court that all.the prosecution wit- 
nesses have been disbelieved. The very 
basis of the prosecution case is disproved 
and there is no.evidence to convict the 
The mere presence of in- 
juries on the person, of Kuleshwar. would 
not prove his presence and unless the 
evidence. shows the exact circumstances 
under which he. received the injuries, he 
cannot be convicted. For these reasons, 
therefore, on the findings of fact- arrived 
at by the High Court the logical conclu- 
sion that follows is.that the. appellant 


must be acquitted. “Accordingly, the ap- - 


peal is allowed and the conviction and 
sentence passed on the appellant are set 
aside and he is pia of the charges 
framed ee him... - 


Appeal allowed. 
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AIR 1980 SUPREME COURT 1535 
== 1980 Cri. L. J. 930 


V. R. KRISHNA IYER, R. S. PATHAK 
` AND O. CHINNAPPA REDDY, JJ. 


` Writ Petn, No, 1079 of 1979, D/- 29-42 
1980. 


‘Prem Shankar Shukla. Petitioner Ve 
Delhi Administration, Respondent. 


Constitution of India, Articles 14, 19, 
21 — Validity of Punjab Police Rules 
(1934), Rr. 26.214, : 26.22 — HandcufEng 
of prisoners — Principle for classifiza- 
tion — Distinction between ordinary end 
better class -prisoners or one based on 
nature of offence or sentence is arbitrary 
—Only valid principle for classificat.on 
is need to prevent prisoner escaping from 
custody or becoming violent, (Punjab 
Police Rules (1934), Rr, 26.21A, 26.22). - 


The Punjab Police Manual, in so far as 
it puts the ordinary Indian beneath he 
better class breed (pera 26.21A and 
26.22 of Chapter XXVI) is untenable and 
arbitrary..Indian humans shall not bé 
dichotomised and the common run dis- 
criminated against regarding handcrffs, 
The provisions in para £6.22 that every. 
under-trial who is accused of, a mon- 
bailable offence punishable with more 
than 3 years, prison term shall, be 
routinely handcuffed is v-olative of Azti- 
cles 14, 19 and 21. So also. para 2€.22° 
(b) and (c). The nature of the accusa- 
tion is not the criterion. The clear and . 
present danger of escape breaking out of 
the police control.is the determinant, 
And for this there must ba clear material,. 
not glib assumption, record of reasons 
and judicial oversight and summary 
hearing and direction by the ccurt 
where the victim is produced. Para 2€.22. 
(1), (d) (e) and (f) also hover perilously 
near, unconstitutionality unless _r2ad 
down. as directed .herein. . ‘Desperate 
character’, is who? Handcuffs are nob 
summary punishment vicariously impos- 
ed at police level, at once. obnoxious 
and irreversible.. Armed’ escorts, worth 
the salt, can overpower ‘any. unarmed 
under-trial and extra guards can make up 
exceptional needs. In very special situa- 
tions, the ‘application of irohs is not” 
ruled out, The ‘same ressoning app ies 
to (e) and (f) Why torture the prisoner 
because others will demonstrate or at= 
tempt his rescue? The plain: law of 
under-trial- custody is thus ‘contrary . to 
the ene escort practice, 7 

: (ara 31) 
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Even in cases where, in extreme. cir-~. 
cumstances, handcuffs have to be put on 
the prisoner, the escorting authority 


must record contemporaneously the re- 


asons for doing so. Otherwise, under 
Article 21. the- procedure will be unfair 
and bad in. law, The minions of the 
police establishment must make good 
their security recipes by getting judicial. 
approval., And, once the court directs 
that handcuffs shall be off, no escorting 
authority can overrule judicial direction, 


_ This is implicit in Article 21 which in- 


sists upon fairness, reasonableness and 
justice .in the very procedure which 
authorities stringent deprivation `of life 
and liberty, (Para 30) 
It is implicit in Articles 14 and 19 that 
when there is no compulsive -need to 
fetter a person’s limbs, -it is sadistic, ca~ 
pricious, despotic ‘and. demoralizing to 
humble .a man by manacling him. Such 
arbitrary conduct surely slaps Article 14 
on the face. The minimal freedom of 
movement which even a detainee is en- 
titled to under Article 19 cannot be 
cut down cruelly by application of hand- 
cuffs or other -hoops. It will be unrea- 
sonable so-to do unless the State is able 
to make out that no other practical way 
of forbidding escape is available, the pri- 
soner being so dangerous and desperate 
and the circumstances so hostile to safe- 
keeping. ° f f (Para 23) 
- Per- R. ‘Ss. Pathak, J:— Some of the 
clauses of Rules 26.22 particularly cls. (a) 
to (c), appear tó presume that in every 
instance covered by any of those clauses 
the accused will attempt to escape. It is 
difficult to sustain the classification at- 
tempted by those clauses, The rule 
should be that the authority responsible 
for the prisoners’ custody, should consi- 
der the case of each prisoner individually 
and ‘decide whether the ‘prisoner is a 
person who having regard to his circum- 
stances,’ general conduct, behaviour and 
character. will attempt to escape or 
disturb the peace by becoming violent, ` 
(Para 39) 
` Whether handcuffs or other restraint 
should be imposed on a prisoner is a 
matter for the decision of the authority 
responsible for his custody, But there is 
room for imposing. supervisory regime 
over the exercise of that power, One 
sector of supervisory jurisdiction could 
appropriately lie with the ‘court trying 
the ‘accused, and it would be desirable 
for the ciistodial authority to inform that 
court of the circumstances in which, and’ 


‘the justification for, imposing a restraint 
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- on the body of the accused. It should be 
for the court concerned ‘to work out the 
modalities of the procedure requisite for 
the purpose of enforcing such control, 

(Para 41) 
Cases Referred : Chronological Paras 
AIR 1978 SC 597: (1978) 2 SCR 621: 

(1978) 1 SCC 248 . i 3, 21, 30 

- AIR 1978 SC 1675: (1978) 4 SCC 494: 

1978 Cri LJ 1741 2, 11, 20, 21 23, 

30, 38 
404 Fed Rep 2d 571, William King. Jac- 

son v. D. E. Bishop 33 

Dr. Y. S. Chitale Sr. Advocate Amicus 
Curiae and Mr. Mukul Mudgal, Advocate 
Amicus Curiae, for Petitioner; M/s. R. N. 
Sachthey, H. S. Marwah and M. N. 
Shroff Advocates, for Respondent, 

. KRISHNA IYER, J. (On behalf of him- 
self and O. Chinnappa Reddy, J.) :— 
“When they arrested my neighbour 
I did -not protest. When, they ar- 
rested the men and women in the 
opposite house [ did not protest, 
And when they finally came for me, 
there was nobody left to protest’’.(1) 
This grim scenario burns into our judi- 
cial consciousness the moral emerging 
from the case being that if today free- 


dom of one forlorn person falls to the 
police somewhere, tomorrow the freedom 


of many may fall elsewhere with none 
to whimper unless the court process in- 
vigilates in time and polices the police 
before it is too late, This futuristic 
thought, triggered off by a telegram from 
one Shukla, prisoner lodged in the Tihar, 
Jail, has prompted the present ‘habeas’ 
proceedings, The brief. message he sent 
runs thus: . f 

In spite of Court order and directions 
of your Lordship in Sunil Batra v. Delhi 
Admn, handcuffs are forced on me and 
others. Admit writ of Habeas Corpus, 
Those who are injured to handcuffs. and 
bar fetters on others may ignore this 
grievance, but the guarantee of human 
dignity, which forms part of our consti- 
tutional culture, and the positive provi- 
sions of Articles 
into action when we realise ‘that to 
manacle man is more than to. mortify 
him; it is to dehumanize him and, there- 
fore, to violate his very .personhood, too 
often using the mask of ‘dangerousness’ 
and security, This sensitized perspective,. 
shared by court and counsel alike, has 
prompted us to examine the issue from 
a fundamental viewpoint and not to dis- 
miss it as a daily sight to be pitied and 
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14, 19 and 21, spring’ 
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buried, Indeed, we have been informed 
that the High Court had earlier dismis- 
sed this petitioner's demand to be freed 
from fetters on his person but we are far 


‘from satisfied going by what is stated in 


Annexure A to the counter-affidavit of 
the Asst. Superintendent of Police, that 
the matter has received the constitutional 
concern it deserves, Annexure A to the 
counter-affidavit is a communication from 
the Delhi Administration for general 
guidance and makes disturbing reading 
as it has the flavour of legal advice and 
executive directive.and makes mention 
of a petition for like relief in the High 
Court :— 

The petition was listed before Hon’ble 
Mr. Justice Yogeshwar Dayal of the 
Delhi High Court, After hearing argu- 
ments, the Hon’bl2 Court was pleased to 
dismiss the petition filed by the petitioner 
Shri P. S. Shukla asking for directions 
for not putting tne handcuffs when es- 
corted from jail to the ,court and back to 
the jail. In view of the circumstances of 
the case, it was observed that the direc- 
tions were neeced. However it came 
to my notice that the ` require- 
of Punjab Police Rules con- 
tained in Volume II Chapter 25 Rules 26, 
22, 23 and High Court Rules and Orders 
Volume TII Chapter 27 Rule 19 are not 


being complied with. I would also draw 


the attention of all concerned to the judg- 
ment delivered by Mr. Justice R. N. Ag- 
Zarwal in Vishwa Nath v. State, Cri. 
Miscellaneous Main No. 430 of 1978, 


decided on 6-4-1979 wherein it has 
been observed chat a better class 
under-trial be not ‘handcuffed with- 
out recording the reasons in the 


daily diary for considering the necessity 


‘of the use of such a prisoner is being 


escorted to and from the court by the 
police, use of handcuffs be not resorted to 
unless there is .a reasonable expectation 
that such prisoner will use violence or 
that an attempt will ‘be made to rescue 
him, The practice ` ‘of use of handcuffs 
be followed in accordance with the rules 
mentioned above. 
In plain language, it means that ordinary 
Indian under-trials shall ` be routinely 
handcuffed during transit. between jail 
and court and the better class prisoner 
shall be so confired only if reasonably 
apprehended, to be violent or rescued. 
2. The .facts ara largely beyond dis- 
pute and need brief narration so that the 
law may be discussed and declared. The 
basic assumption we humanistically make 
is that even a prisoner iis a person, not 
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an. animal. that © an under-trial pri- 
soner .a___ fortiori,. so. .Our nation's ; 
founding. document admits of “no 


exception on this subject as Sunil Batra’s 
ease, (1978) 4. SCC. 494 (AIR 1978 sc 
1675) has clearly stated. .Based on this 
thesis all measures authorised by the law 
must be taken by the court to keep the 
stream of prison justice’ unsullied. 

3. A condensed statement of the facts 
may help concretise the legal issue argu- 
ed before us. A prisoner sent a telegram 
to a Judge of this court (one of us) m- 
plaining of forced handcuffs on him and 

other prisoners, implicitly protexing 
against the humiliation and torture of 
being held in irons in public, back and 
forth, when, as undec-trials kept in 
custody in the Tihar Jail, they were 
being taken to Delhi courts for tria. of 
their cases. The practice persisted, be- 
wails the petitioner, despite the court’s 
direction not to use irons on him and 
this led to the telegraphic ‘litany’ to the 
Supreme Court which is the functional 
sentinel.on the qui vive where ‘hakeas’ 
justice is in jeopardy, If iron enters the 
soul of law and of the enforcing ag=nts 
of law — rather if it is credibly al- 
leged so — this court must Ming 
aside forms of procedure and de- 
fend the complaining individual’s per- 
sonal, liberty under -Articles 14, 19 
and 21 after due invescigation. Access 
to human justice is the essence of Arti- 
cle 32; and .sensitized sy this dynemic 
perspective we have exemined the facts 
and the law and the rival versions of the 
petitioner and the Delhi. Administration. 
The blurred area of ‘detention jurispru- 
dence’ where’ considerazions of preven- 
tion of escape and personhood of pri- 


soner come into  conflict,. warrants 
fuller exploration than this isclat- 
ed case necessitates and counsel on both 
sides (Dr. Chitale as amicus curiae, 


aided ably by Shri Mudgal, and Shri 
Satchthey for the State) have rendered 
brief oral assistance and presented writ- 
ten submissions on a wider basis, Aiter 
all, even while discussing the relevant 
statutory provisions anc constituticnal 
requirements, court and counsel must 
never forget the core principle foun in 
Article 5- of the Universal Declaratior of 
Human Rights, 1948: : 

- “No one shall be subjected to torture 
or to cruel, inhuman or degrading treat- 
ment or. punishment, ad 

And-read Article 10 of the Internaticnal 
Covenant -on Civil and Political _ Rights» 
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‘tions: may colour our mental 
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' Article .10: All persons i of 
their liberty shall’ ‘be’ treated: with 


humanity and with respect for the in- 


‘herent dignity of the human person, 


Of course, while these larger considera- 
process, 
our task cannot overflow the actual facts 
of the case or the norms in part III and 
the provisions in the Prisoners (Atten- 
dance in Courts) Act, 1955 (for short, 
the Act). All that we mean is that where 
personal freedom is at stake or torture is 
in store to read down the law is to write 
off the law and to rise to the remedial 
demand of the manacled' man is to break 
human bondage, if within the reach of 
the judicial process. In this jurisdiction, 
the words of Justice Felix Frankfurter 
are a mariner’s compass: 


“The history of liberty has largely. 
been the history of observance of proce- 
dural safeguards,” 


And, in Maneka Gandhi's case (1978) 2. 
SCR 621 at p. 647: (AIR 1978 SC 597) it 
has been stated: 

- “the . ambit of -personal liberty pro- ` 
tected by Article 21 is wide and compre- 
hensive, It embraces both substantive 
rights to personal liberty and the proce- 
dure provided for their deprivation”. 
Has the handcuffs device — if so, how 
far —. procedural sanction? That is the 
key question, 


4. The prisoner complains that’ he was . 
also chained but that fact is controvert- 
ed and may be left out for the while, 
Within this frame of facts we have to 
consider whether it -was right that 
Shukla was shackled. The respondent 
relies upon the provisions of the Act and 
the rules framed thereunder and under - 
the Police Act as making shackling law- 
ful, This plea of legality has to be scan- 
ned for constitutionality in the light of | 
the submissions of Dr. Chitale -who 
heavily relies upon Art, 21 of the Con- 
stitution and the collective consciousness 
relating to human rights burgeoning in 
our half-century, . ` 

5. The petitioner is an under-trial pri- 
soner whose presence is needed in sevé- 
ral cases, making periodical trips be- 
tween jail house and magistrate’s courts 
inevitable. Being in custody. he may 
try to flee and so escort duty to pre- 
vent escape is necessary. But escorts, 


‘while taking responsible’ care not to 


allow their charges to escape, must re- 


_ spect their personhood: The dilemma of 
,.human rights jurisprudence. comes . here, 


1538 S. C. 


Can the: custodian: “fetter the'person of 
the prisoner, while in transit, with irons, 
may be handcuffs or chains or bar fet- 
ters? -When does such traumatic treat- 
ment break into the: inviolable zone of 
guaranteed rights? When does: disciplin- 
ary measure end and draconic torture 
begin?. What are the constitutional 
parameters viable guidelines and prac- 
tical strategies which will permit the 
peaceful . -co-existence of custodial con- 
ditions. and basic dignity? The decisional. 
focus turns-on this know-how and it af- 
fects tens - of. thousands of persons 
languishing for long _ years in prisons 
with pending trials. Many Shuklas in 
shackles are invisible- parties before us 
that makes the issue a matter of moment, 
We appreciate the ‘services of Dr, Chitale 
and his junior Shri -Mudgal who have 
appeared as amicus curiae and belighted: 
the blurred area of law and recognise 
the help rendered by Shri Satechthey who 
has appeared for the State and given the 
full facts, 27 co ee a 


6. The petitioner claims that he is a 


‘better class’ prisoner a fact which is ad- | 


mitted, although one fails to understand 
how there can.be a quasi-caste system 
among’ prisoners in the egalitarian con- 
text of Article 14. It is a sour fact of 
life that discriminatory: treatment ‘based 
upon wealth and circumstances dies: hard 
under the Indian Sun, We hope the 
Ministry of Home Affairs and the Prison 
Administration will take due note of the 
survival after legal death of this in~ 
Vidious distinction and’ put .all prisoners 
on the same footing ‘unless there is a 
rational classification based upon health, 
age, acadamic or occupational needs or. 
like legitimate ground and not irrelevant 
factors like wealth, political importance, 
social status and other:. criteria ‘which 
are a hang-over of the’ hierarchical 
social structure hostile to the constitu- 
- tional ethos, Be that asit may, under 
the existing. rules, the. petitioner is a 
better class prisoner and claims certain 
advantage for. that reason in the matter 
of freedom from handcuffs.: It is alleged. 
by. the State that there are several -cases 
where the petitioner is needed in ©. the 





courts of Delhi. -The respondents would’: 
“an inter-State. . 


have it that he is 
cheat -and..a very clever- trickster arid: 
tries to brow-beat and: misbehave with 
the object to-escape from :custedy”, Of. 
course,. the petitioner contends ‘that his 
social status, 
academic qualifications warrant his being 
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‘half of the Statė) that- unless 


family .background and: 
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treated-as a better ‘class prisoner and 
adds that the cour: had directed that for 
that reason he be not handcuffed. ‘He 
also states that under the ‘relevant rules 
better class ‘prisoners are exempt from 
handcuffs and cites in support the view 
of the High Court of Delhi that a better 
class under-trial stould not be handcuff- 
ed without recording of reasons in the 
daily diary: for considering. the. necessity 
for the. use of handcuffs. The High 
Court appears to -have observed (An- 
nexure A ‘to the counter-affidavit on be- 
there be 
reasonable expectation of violence or 
attempt to be rescued the prisoner should 
not be handcuffed, 

_%. The fact, nevertheless, remains that 
even apart from the High Court’s order 
the ‘trial. Judge (Shri A. K, Garg) had 


- directed the officers concerned that while 


escorting the accused from jail to court 
and back handcuffing should not be done 
unless it was so warranted. 


Saes- direct’ shat the officers’ con- 
cerned while escorting the accused ‘from 
jail ‘to ‘court and back, shall resort to 
handcuffing only if warranted by rule 
applicable to better class prisoners- ‘and 
if so warranted by the exigency of the 
situation on obtaining the requisite per- 
mission as required -under the relevant 
rules”, os oai 
Heedless of judicial , command the.. man 
was fettered during transit, under supe- 
rior police’ orders, and. so this habeas 
corpus petition and this court appointed 
Dr. Y. S. Chitale as amicus curiae, give 
suitable directions to the prison officials 
to make the work of counsel fruitful and 
issued notice to the State before further 
action, “To wipe every tear from every 
eye” has judicial dimension, Here is a 
prisoner who bitterly complains that he 
has been publicly handcuffed while being 
escorted ‘to court and invokes the court’s 
power.to. protect the integrity of his 
person’’and the dignity ‘of his human- 
hood against custodial cruelty contrary 
to coristitutional prescriptions, 


8.. The Superintendent of the jail 
pleaded “he:-had nothing ‘to do’ with - the. 
transport- to`and from court and Shri 
Satchthey, counsel for the Delhi Admin~ 
istration, ` explained that escorting pri- 
soners between custodial campus and 
court was the responsibility of a special 
wing of the police. He urged that when 
a prisoner was a security-risk, irons were 
not allergic to the: law and the rules 


ww 
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permitted their use. The petitioner was 
a clever crook and by enticements would 
escape from gullible constables, - Since 
iron was too stern to be fooled, his 
hands were clad with ‘handcuffs, The 
safety of the prisoner being the’ onus of 
the escort police the order of the- tzial. 
court. -was not blindly binding. The 
Rules state so and this explanation must 
absolve ‘the police. Mamy more details 
have been mentioned in the return of 
the police officer concerned and will be 


referred to where necessary but 
the basic. defence, put in --blunt 
terms,” is that all soft talk of 
human dignity is- banished wren 
security claims- come into. stern pay: 


Surely, no cut-and-dried reply to a cem- 
posite security-versus-humanity ques ion 
can be given, We have been persuaded 
by counsel to consider this grim issue 
because it occurs’ frequently and the 
law must be clarified for the benefit of 
the escort officials and their human 
charges, Dr, Chitale’s contention comées-. 
to this: Human rights are not const-tu- 
tional claptrap in silent meditation’ but 
part of the nation’s founding charter in 
sensitized animation.. No prisoner is 
beneath the law and’ while the Act Coes 
provide for rules regarding journey in 
custody when the court’ demands his 
presence. They must be read in the ]-ght 
of the larger backdrop cf human rights. 


9. Here is a prisoner — the petiticner 
- who protests against his being hand- 
cuffed routinely, publicly, vulgarly and 
unjustifiably in the trips to and fro 
between the prison house and the: ‘court 
house in ‘callous contuma2ly and invckes 
the writ jurisdiction of zhis' court urder 
Article 32 to protect, within the lim-ted 
circumstances of his lawful custody. We 
must investigate the dzeper issues of 
detainee’s rights against zustodial crua2lty 
and infliction of indignity, within the 
human rights parameters of Part ITI of 
the Constitution, informed by the com- 
passionate international charters and 
covenants. The raw ‘history of human 
bondage and the roots of the habeas cor- 
pus writ enlighten the wise exercise of 
constitutional power in enlarging . the 
person of men in unlawful detention. No 
longer is this: liberating writ. tramme_led 
by the traditional limits of English ~in- 
tage; for our founding fathers exceeded 
the- inspiration of the prerogative writs 
by phrasing the power in larger diction. 
That is why, in India, as in the similar 
jurisdiction in America, the’broader bri- 
zons ‘of habeas corpus ‘spread out, 


Prem Shankar v? Delhi Admn. — 


S. C. 1539 


beyond ‘the orbit of release from illegal 
custody, into ‘every trauma and torture 
on persons in legal custody, if the cruelty 
is contrary to law, degrades human dig- 
nity or defiles his personhood to a degree 
that violates, Articles 21, 14 and 19-en- 
livened by’ the Preamble. 


10. The legality of the petitioner’s cus- 
tody is not directly in issue but, though 
circumscribed by the constraints of law- 
ful detention, the indwelling essence and 
inalienable attributes of man qua man are © 
entitled to the great rights guaranteed 


-by the Constitution. 


11. In Sunil Batra’s case (AIR 1978 SC 

1675) (supra) it has been laid down by 
a Constitution Bench. of this court that 
imprisonment does not, ipso facto, mean 
that fundamental rights desert the de- 
tainee. . 
- 12. There is no dispute that the peti- 
tioner was, as a fact, handcuffed on 
several occasions. .It is admitted, again, 
that the petitioner was so handcuffed on 
6-10-1979 under orders of the Inspector 
of Police whose reasons set out.in An- - 
nexure E, to say the least, are vague 
and unverifiable, even vagarious, 


13. Counsel for the respondent in his 
written submissions states that the peti- 
tioner is involved in over a score of cases. 
But ‘that, by ‘itself, is no ground for 
handcuffing the prisoner. He further con- 
tends that the police authorities are in 
charge of escorting prisoners and have 
the discretion to handcuff them, a claim 
which must be substantiated not merely 
with reference to the Act and’ the Rules 
but also the Articles of the Constitution. 
We may first state the law and then 
test that law on: the touchstone of con- 
stitutionality, E 


14. Section 9 (2) (e) of the Act em- 
powers the State Government to make 
Rules © regarding the escort of persons 
confined in’ a prison to and from courts 
in which’ “their attendance is required 
and for their custody during the period 
of such attendance. The Punjab Police 
Rules, 1934 (Vol, IID, contain some re- 
levant provisions although the statutory 
source is not cited. We may . extract 
them here: 


26.22, Conditions in which handcuffs 
are to be used. — (1) Every-male person 
falling within the fellowing category, 
who has. to be escorted in “police custody, 
and whether under police arrest, remand 
or trial, shall, provided that he appears 
to be in health and not incapable of of- 
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-age, be -carefully hundcuffed on. arrest 

and before removal from any building 
from which he may be taken after arrest 

(a) Persons accused of a non~-bailable 
offence punishable with any sentence 
exceeding in severity a term of three 
years’ imprisonment, reek 8 

(b) Persons accused of. an offence 
punishable under Section 
LP. C, 

(c) Persons accused of, and previously 
convicted of, such an offence as to bring 
the case under Section 75, I. P. C. 

(d) Desperate characters I: 

(e) Persons who are violent, disorder- 
ry or obstructive or acting in a manner 
calculated to provoke popular demon- 
stration, a Ae 

(f) Persons who are likely to attempt 
to escape or to commit suicide or to be 
the object of an attempt at rescue, This 
rule shall apply whether the prisoners 
are escorted by road or in a vehicle. 

(2) Better class under-trial prisoners 
nust only be handcuffed when this is 
regarded as necessary for safe custody 
when a better class prisoner is handcuff- 
ed for reasons other than those contain- 
ed in (a), (b) and (c) of sub-rule (1) the 
officer responsible shall enter in the 
Station Diary or other appropriate record 
his reasons for considering the use of 
handcuffs necessary.. z . 
This -paragraph sanctions handcuffing 
as a routine exercise on arrest,- if 
any of the conditions (a) .to (f) 
is satisfied. ‘Better Class’ under- 
trial prisoners receive more re- 
spectable treatment in. the .sense that 
they shall not be handcuffed unless, it. is 
necessary for safe custody. Moreover, 
when handcuffing better class under- 
trials the officer concerned shall record 
the reasons for considering the use of 
handcuffs necessary, f : 2 

15. Better class prisoners are defined. 
in Rule 26.21-A which also may be set 
out here: ' 2 

26.21-A Classification of under-trial 
prisoners. — Under-trial prisoners are 
divided into two classes based on pre- 
vious standard of living, The. classifying 
authority is the trying court subject to 
the approval of the. District Magistrate, 
but during the period before a prisoner 
is brought -before a competent court, dis- 
cretion shall be exercised by the officer 
in charge of the Police Station concern- 
éd to classify him as either ‘better class’ 
or ‘ordinary’. Only those’ prisoners 
should -- be = - classified. - provisionally. 
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148 or 226, . 


as’. ‘better class’ - who by- 
status, education‘ .or - habit of -` life 
have been accustomed: to a superior 
mode of living. The fact, that the pri- 
soner is to be tried for the commission 
of any particular class of offence is not 
to .be considered. The possession of a 
certain degree of literacy is in itself not 
sufficient for ‘better class’ classification 


and no under-trial prisoner shall be so | 


classified whose mode of living does not 
appear to the Police Officer concerned to 
have definitely superior to that of the 
ordinary run of the population, whether 
urban or rural, Under-trial prisoners 
classified as ‘better class’ shall be given 
the diet on the same scale as prescribed 
for A and B class convict prisoners in 
R. 26.27 (1). Ai 

The dichotomy between ordinary and 
better class prisoners has relevance to 
the facilities they enjoy and also bear 
upon the manacles that may be clamped 
on their person. Social | status, educa- 
tion, mode of living superior to that of 
the ordinary run of the population are 
the demarcating tests, 

16. Para 27,12 directs that prisoners 
brought into court in handcuffs shall con- 
tinue in handcuffs unless removal there- 
of is “specially ordered by the Presid- 
ing Officer”, that is to say, handcuffs 
even within the court is the rule and 
removal an exception. 

17. We may advert to revised police 
instructions and standing orders bearing 
on handcuffs’ on «prisoners since the 
escort officials treat these as of scriptural 
authority. Standing Order 44 reads: 

(1) The rules relating to handcuffing 
of political prisoners and others are laid 
down in. Police Rr. 18.30, 18.35, 26.22 
26.23 & 26.24. A careful perusal of these 
provisions shows that handcuffs are to 
be: used if a person is involved in seri- 
ous non-bailable offences, is a previous 
convict, a desperate character, violent, 
disorderly or obstructive.or a. person 
who is: likely to commit suicide or who 
may attempt to escape, . ; 

(2) In accordatice -with the instruc- 
tions issued: by - the Government: of 
India, Ministry of Home Affairs, New 
Delhi vide their letters No. .2/15/57-P-IV 
dated 26-7-57 and No... 8/70/74-GPA-I 
dated 8-11-74, copies of which were sent 
to. all concerned vide this Hdqrs. endst, 
No, 19/143-293/C & T dated 3-9-76, hand- 


.cuffs are normally to be used by. the 


‘Police .only where the accused/prisoner 
is violent, disorderly, obstructive or is 


. likely. to, attempt to escape or- commit 
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suicide or is- charged: with- certain- ‘serious ‘ 
non-bailable offences, = ` g 


(3) xx XX XX xx 
(4) It has been observed that in act'zal. 
practice prisoners/persons’‘ arrested by 


the police are handcuffed as a matter of 
routine. This is to be strictly stopped 
forthwith, 


(5) Handcuffs -should not be used in 
routine, They are to be used only wh2re 
the person is desperate, rowdy or is in- 
volved in non-bailable ‘offence. Th2re 
should ordinarily be no occasion to 
handcuff persons occupyirg a ‘good social 
position in public life, or professiorals 
like jurists, advocates, doctors, writers, 
educationists, and well known journalists. 
This is at best an illustrative list; 3b- 
viously it cannot be | exhaustive, It. is 
the spirit behind these ‘instructicns. 
that should be understood. It shall be 
the duty of supervisory officers at vari- 
ous levels, the SHO primarily, to see 
that these instructions are strictly can- 
plied with, In case’ of non-observance. of 
these instructions sever2 action - shold 
be taken against the defaulter. 

There is a procedural sazoguard in sib- 
clause (6): 

(6) The duty officers of the po ice 
station must also ensure that an accused 
when brought’ at the police station or 
despatched, the facts where he was 
handcuffed or otherwise should be clear- 
ly mentioned along with the reasons for 
handeuffing in the relevant, daily diary 
report. The SHO of the police staton 
and ACP of the Sub-Division will oma- 
sionally check up the relevant deily 
diary to see “that these instructions are 
being complied with by the police sta- 
tion staff. 

18. Political prisoners. if handcufied, 
should not be walked through the streets 
(sub-para 7) and so, by implication others 
can be, 


-19. These irae are of Apr. 1£79, 
and cancel those of 1972: The - instric- 
tions on handcuffs of. November 1£77, 


may be reproduced in fa‘rness: 

-In practice it has been observed that. 
handcuffs are being used for under-tr als 
who are charged with the offences pms 
ishable with imprisonment of less than:3 
years which -is contrary. to the imstrie- 
tions of. P.-P..R: unless - and until zhe 
officer handcuffing. the - under-trial- nas- 
reasons to. believe that the: handcuff was 
used because the under-trial was violent,. 
disorderly or obstructive-or acting in. she. 
manner caleulated:to:.-provoke ‘popular: de: 


: steel, Shuffle. ‘him: 
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monstratións’ or he “has - apprehensions 
that the person so handcuffed ‘was likely 
to attempt to escape or to commit sui- 
cide or any other reason of that type 
for which he should record a report in 
D. D. before use of handcuff when and 
wherever available, 

The above instructions should be com- 
plied with meticulously and all forma- 
lities for use of handcuffs should be done 
before the use of handcuffs, 

. 20. This collection of handcuff law 
must meet the demands of Articles 14, 19 
and 21, In the Sobraj case (1978) 4 SCC 


494 at p. 545: (AIR 1978 SC 1675) 
the imposition of bar -fetters on 
a ‘prisoner was subjected to consti- 


tutional scrutiny by this Court, Like- 
wise, irons forced on  under-trials in 
transit must ‘conform to the’ humane 
imperatives ‘of the triple articles. Official 
cruelty, sans constitutionality, degene- 
rates into criminality. Rules, Standing 


_ Orders, Instructions and Circulars must 


bow before Part III of the Constitution. 
So the first task is to assess the limits 
set by these articles, - ' 

21. The Preamble ‘sets the. humane 
tone and teriper of the Founding Do- 
cument and highlights justice, equality 
and the dignity of the individual. Arti- 
cle 14 interdicts arbitrary treatment, 
discriminatory ' - dealings and capricious 


cruelty, Article 19 prescribes restric- 
tions on ‘free movement unless in the 
interest of the general public. Art, 21 


after the landmark ‘case in Maneka 
Gandhi’ (1978) 1 SCC 248: (ATR 1978 SC 
597), followed by Sunil Batra (AIR 1978 
SC 1675) (supra): is the sanctuary of 
human .values, prescribes fair procedure 
and forbids barbarities, punitive or pro-. 
cessual, Such is the apercu, if we may 
generalise, 

22. Handcuffing is prima facie inhu- 
man and, therefore, unreasonáble, is 
over-harsh ‘and at ‘the first flush; arbit- 
rary, Absent fair procedure and objective. 
monitoring, to inflict ‘irons’ ‘is to resort 
to. zoological strategies repugnant to. 
Article 21. Thus, we must critically -ex- 
amine. the -justification offeréd by the 
State for this’ mode of restraint. Surely, 
the competing claims of. securing the 
prisoner: from fleeing and protecting his 
personality from barbarity have to be 
harmonised. To -prevent. the escape of 
an under-trial is in public interest, re- 
asonable, just and cannot, by itself, be 
castigated. But to.bind a man hand-and 
foot; ‘fetter -his limbs: with .hoaps of 
jalong in the streets - 
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and. stand him for -hours in the courts 
is to torture him,. defile his dignity, 
vulgarise society:.and foul the soul of 
our constitutional culture. Where then 
do we draw the humane line and how 
far do the rules err in print and’ praxis? 


23. Insurance against escape does ‘not 
compulsorily require handcuffing. There 
are other measures whereby am escort 
can keep ‘safe custody of a detenu. with- 
out the indignity and cruelty implicit in 
handcuffs or other .iron :contraptions,’ In- 
deed, binding together either the hands 
or the feet or both. has not merely a pre- 
ventive impact, but.also a punitive 
hurtfulness. Manacles are mayhem on 
the human person and inflict humiliation 
on the bearer. The Encyclopaedia Bri- 
tannica, Vol. II (1973 Edn.) at p. 53, 
states ‘Handcuffs and fetters are instru- 
ments for securing the hands or feet.‘of 
prisoners under arrest, or as' a means of 
punishment’. The three components: of 
‘irons’ force on the human person ne 
be distinctly understood. Firstly, - 
handcuff is to hoop harshly. Further, i 
handcuff is to punish humiliatingly: and 
` to vulgarise -the- viewers also. Iron straps 
are insult and pain writ large, animalis-- 
ing victim and keeper. Since there are 
other ways of. ensuring security, it can be 
laid down as a rule that handcuffs or 
other fetters shall not be forced on the 
person of an under-trial. prisoner - ordi- 
marily, The latest police ` instructions 
produced before us hearteningly. reflect 
this view. We lay down as necessarily 
implicit in Articles 14 and 19 that when 
there is no compulsive need to fetter: a a 


person's limbs, it is sadistic, capricious, 
‘despotic ‘and demoralising to humble. a 
jman by manacling him. Such arbitrary 
[conduct surely slaps Article 14 on the 
face. The minimal freedom of move- 
ment which even a detainee is entitled 
to under Article 19 (see Sunil Batra, 
(AIR 1978 SC 1675) (supra) ) cannot - be 
cut down cruelly by application of hand- 
-{euffs or other hoops, It will be unrea- 
sonable so to do unless the State is able 
to make out that no other practical way 
of forbidding escape is available, the 
prisoner being so dangerous and despe- 
rate and the circumstances so hostile to 
safe-keeping, . ‘ 

24. Once we make it a constitutional 
mandate that no prisoner -shall be 
handcuffed or fettered routinely or 
merely for the convenience of the 
custodian or escort — and we declare 
that to be the law the dis- 
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tinction between -~ classes of ` prisoners 
becomes constitutionally obsolete, Apart 
from the fact that economic and social 
importance cannot be the .basis for clas- 
sifying prisoners for purposes of hand- 
cuffs or otherwis3, how can we assume 
that a-rich crimiral or under-trial is any 
different from a poor or pariah convict 
or under-trial in the matter. of security 
risk? An‘ affluen> in custody may. be as 
dangerous or desperate as an indigent, if 
not more. He may, be more prone to be 
rescued than an ordinary.. person, We 
hold that it is arbitrary and irrational to 
classify prisoners for purposes of hand- 
cuffs, . into ‘B’ class and ordinary class, 
No one shall be. fettered in any. form 
differentia, as 
the law treats them, equally. It is bru- 
talising to. handcuff a . person in. public 
and. so is unreasonable to do | so. 
course, the police escort, will find if com- 
fortable.to fetter their charges and be at 
ease but that is not a relevant considera- 
tion. .., sny 
: 25. The only circumstance which vali- 
dates incapacitation by irons:-—— an ex- 
treme_n méasure — is that otherwise there 
is no other ‘reasonable’ way `of prevent- 
ing his escape, in the given circum- 
stances, Securing the prisoner being a 
necessity of judicial trial, the State must 
take steps in this behalf. But even here, 
the policeman’s. easy assumption or scary 
apprehension or subjective satisfaction 
of likely escape if fetters are not fitted 
on the prisoner is not enough, The 
heavy deprivation of personal libetry 
must be justifiable as reasonable restric- 
tion in the circumstances, Ignominy, in- 
humanity and - affliction, implicit in 
chains and shackles are permissible, as 
not unreasonable, only if every other less 
cruel means is fraught with risks or 
beyond availability. So it is that to be 
consistent with Articles 14 and 19 hand- 
cuffs must be the. last refuge, not the 
routine regimen. If a few’ more guards 
will suffice, then no handcuffs’ If a 
close watch- by armed policemen will 
do, then no hardcuffs. If alternative 
measures may be provided, then no iron 
bondage. This is the legal norm, 


26. Functional eompulsions of security 
must reach that dismal degree that no 
alternative -will work except manacles. 
We must realise that our Fundamental 
Rights are heavily loaded in‘ favour of 
personal liberty even in prison, and so, 
the traditional approaches without re- 
verence for the ‘worth of..the human 
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person are obsolete, although they die 
hard. Discipline can be exaggerated by 
prison keepers;, dangerousness can be 
physically worked up by - escorts’ amd 
Sadistic .disposition, where higher awar2- 
ness of constitutional rights is absert, 
may overpower the finer values of digri- 
ty and humanity. We regret to observe 
that cruel and -unusual treatment has 


an unhappy appeal to jail ‘keepers amd 


escorting officers,, which must be- cour 
tered by strict directions to keep to -tne 
parameters of the Constitution, The cor 
clusion flowing from these considerations 
is that there must first be well-groundad 
basis for: drawing a strong inference 
that the prisoner is likely to jump jail or 
break out‘of custody or play the vanis- 
ing trick. The belief in this behalf mist 
be based on antecedents which must: se 
recorded and proneness to violence must 
be authentic. Vague surmises or genesal 
averments that the under-trial is a crook 
or desperado, rowdy or maniac, canrot 
suffice. In short; save in rare cases of 
concrete proof -readily available of tne 
dangerousness of the prisoher in transit 
— the onus of proof of which is on hm 
who puts. the person under irons — tne 
police -escort -..will be committing per- 
sonal assault or mayhem if he hard- 
cuffs or fetters his charge. It is disgust- 
ing to see the mechanical way in whrh 
callous ` policemen, cavalier 
handcuff prisoners in their charge, in- 
differently keeping them compary 


assured by the thought that the aiai 


is under ‘trow restraint, 

-27,. Even orders of superiors are 10 
valid justification as constitutional rights 
cannot be kept in suspense by super or 
orders, unless there is material, ` suffizi- 
ently stringent, to satisfy a reasonable 
mind that dangerous ard desperate is 
the prisoner who is being transported 
and further that by adding to the escort 
party or other strategy he cannot be kept 
under control, It is -hard to imagine 
such situations, We mus: repeat that it 
is unconscionable, indeed, outrageous, 
to make the strange classification be- 
tween better class prisoners and ordinery 
prisoners in the matter of . handcuffing. 
This .elitist concept has ino basis- except 
that. on the- assumption the ordinery 
Indian is.a sub-citizen and. freedoms 
under Part III of the Constitution are 
the privilege. of the vapper sector of 
society.: 

28. We. must clarify a ee other 
facets, in the light of- Police Standmg 
Orders. . Merely . because. a' person is 


Frem Shankar v.:Delhi Admn. - ~~ 


fashion, 


S. C. 1543 


charged with a grave offence he cannot 
be handeuffed. He may be very quiet, 
well-behaved docile or even. timid. 
Merely because the offence is serious, 
the inference of escape-proneness or 
desperate character does not follow. 
Many ‘other conditions. mentioned in the 
Police Manual are totally incongruous 
with what we have stated above and must ' 
fall .as unlawful. Tangible testimony, 
documentary or other, or desperate be- 
haviour, geared to making good his es- 
cape, alone will be a. valid ground for 
handcuffing: and fettering, and even this ` 
may be avoided by increasing 
the strength oof the escorts ofr 
taking the prisoners in well- 
protected vans.: It. is heartening 
to note that in some States in this’ 
country no handcuffing is done at all, 
save in rare cases, when taking under- 
trials to courts and the scary impression 
that unless. the person is confined in 
irons he will run away is a convenient 
myth. f 

29. Some increase in the number of 
escorts, arming them if. necessary, special 
training. for escort police, transport of | 
prisoners in protected vehicles, are easily 
available alternatives and, in fact, are 
adopted in some States in the country. 
where handcuffing is virtually abolished, 
e, g. Tamil Nadu, . 

30. Even in cases where, in extreme 
circumstances, handcuffs have to be puti 
on the prisoner, the escorting authority 
must record contemporaneously the re-|- 
asons for doing so. Otherwise, under 
Article 21 the procedure will be unfair}: 
and bad in law.- Nor will mere recording 
the reasons do, as that can be a mechani- © 
cal process mindlessly made. The escort- 
ing officer, . whenever, he handcuffs a‘ 
prisoner produced in. court, must show : 
the reasons so recorded to the Presiding ` 
Judge and get his.approval. Otherwise, 
there is no control over possible arbitrari- 
ness in applying handcuffs and fetters. 
The minions of the. Police establishment 
must make good their . security recipes 
by getting judicial approval. ‘And, once 
the court directs that handcuffs ‘shall be 
off, no escorting authority can overrule 
judicial direction, This is implicit in 
Article 21 which insists upon fairness 
reasonableness and justice in the very 
procedure which authorises stringent de- 
privation of, life and liberty. The ratio 
in Maneka’ Gandhi’s case and Sunil 
Batra’s case (AIR 1978 SC 597 and AIR 
1978. SC 1675) (supra) -read in proper 
light, leads us to this conclusion, 
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~ 31. We therefore, hold that the. peti- 
tion must be allowed and handcuffs. on 
‘the prisoner dropped. We. declare that 
|the Punjab’ Police Manual, in so far as 
Jit puts the ordinary Indian beneath the 
‘better class breed (paras 26.21-A and 
26.22 of Chapter XXVI) is untenable and 
{arbitrary and direct that Indian humans 
Shall not be dichotomised and the com- 
mon run discriminated ` against: regard- 
ing handcuffs. The provisions in para 
26.22 that every under-trial who is ac- 
cused of a non-bailable offence punisha- 


ble with more than 3 years prison term | 


shall be routinely handcuffed is violative 


of Articles 14, 19 and 21, so also para: 


26.22- (b) and (c). The nature of the 
accusation is not the criterion. The 
clear and present danger of escape break- 
ing out of the police control is the 
determinant. And ‘for this there . must 
be clear material, not glib assumption’, 
record of reasons and judicial oversight 


and summary hearing and direction ‘by 
the court where the victim is produced. 
‘We go further to hold that para 26.22 
(1) (d), (e) and (f) also hover perilously 
near unconstitutionality unless read 
down as we herein direct. 
character’ is who? Handcuffs are not 
summary punishment vicariously impos- 
ed at police level, at once obnoxious and 
irreversible. Armed escorts, worth the 
salt, can overpower any unarmed 
under-trial and extra-guards can make 
up exceptional needs. In very: special 
situations, we do not rule out the ap- 
plication of irons. ` The same reasoning 
appears to (e) and (f).. Why torture the 
prisoner because others will demonstrate 
or attempt his rescue? The plain law of 
under-trial custody is thus contrary to 
the unedifying escort practice. We re- 
move the handcuffs from the law and 
humanize the police praxis to harmonize 
with the satwic values of Part III. The 
law must. be firm, not foul, stern, not 
Sadistic, strong, not callous. 


"32, Traditionally, it used to be thought 
that the seriousness of the possible sen- 
tence is the decisive factor for refusal of 
bail, -The assumption was that this gave 
a temptation for the prisoner to escape. 
This is.held by modern penologists to be 
a psychic fallacy and the bail jurispru- 
dence evolved in the English and 
American jurisdictions and in India 
now takes a liberal view. The impos- 
sibility of easy recapture supplied. the 























‘Desperate. 


AR. 
temptation to :jump. custody; -not the 


Nature of. the offence or sentence, Like- 


wise, the habitual or violent ‘escape pro- 
pensities’ proved by. past conduct -or 
present attempts are a surer guide ‘to 
the prospects of running away on the 
sly or by use of force than the offence 
with which the person is charged or the 
sentence. Many a murderer, assuming 
him to be one, is otherwise a normal, 
well-behaved, even docile, person and 
it rarely registers in his mind: to.run 
away or force his escape, It is an indif- 
ferent escort or incompetent guard, not 
the Section with which the accused is 
charged, that must give the clue to the 
few escapes that occur. To- abscond is 
a difficult adventure, No study of escap- 
es and their reasons has been made by 
criminologists ard the facile resort to 
animal-keeping methods as an easy sub- 


. stitute appeals to Authority in such cir- 


cumstances. Human rights’ seriousness 
loses its valence where administrator’s 
convenience preveils over cultural values. 
The fact remains for its empirical worth, 
that in some States, e.g., Tamil Nadu and 
Kerala, handcuffing is rarely done even 
in serious cases, save in those cases where 


evidence of dangerousness, underground 


operations and the like is available. 
There is no genetic criminal ` tribe ‘as 
such among humans, A disarmed arrestee 
has no hope of escape from the law ‘if 
recapture is a certainty, He heaves a 
sigh of relief if taken into custody as 
against the desperate evasions of the 


chasing and the haunting fear that he 
may be caught any time. It is supersti- 
tious to practice the barbarous bigotry 
of handcuffs as a routine regimen — an 
imperial heritage, well preserved. The 
problem is to. get rid of mind-cuffs which 
makes us callous to handcuffing a pri- 
soner who may be.a patient even in the 
hospital bed and tie him up with ropes 
to the legs of the cot, Zoological culture 
cannot be compatible with reverence for 
life, even of a terrible criminal, 

33. We have discussed at length what 
may be dismissed as of little concern, The 
reason is.simple. Any man may, by a 
freak of fate, become an under-trial and 
every man, barring those who through 
wealth and political clout, are regarded as 
V.I. Ps, are ordirary classes and under 
the existing Police Manual may be man- 
handled by handcuffs. The peril to 
human dignity and fair procedure is, 
therefore, widespread and we must 
speak- up. Of course, the 1977 and 1979 
‘instructions’. we: have referred to earlier 
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show a nN of heart. This‘ court nust 
- declare: ‘the law-so that abuse’ by: escort 
constables may be- repelled. We repeat 


with respect, the observations in Wil-~ 


liam King Jackson v. D. E. Bishop 404 
Fed Rep 2nd 571. - ` 


(1) We. are not  corvinced that any 


rule or regulation as tc the use of the. 
strap, however seriously or sincerely coa-". 


ceived and drawn, will successfully pre- 
vent abuse. The present record disclo- 
ses misinterpretation even of the newly 
adopted......... 

(2) Rules in this area are seen cften 
to go unobserved, 

(3) Regulations are easily circumvent- 


(4) Corporal punishment is easily sub- 
ject to abuse in the hands of the sacistic 
and the unscrupulous, 

(5) Where power to punish is granted 
to persons in lower levels of admin- 
istrative authority, there is an ‘inherent 
and natural difficulty in . enforcing -the 
limitations of that power, 

Labels like ‘desperate’ and ‘dangerous' 
are treacherous, Kent. S. Miller wr-ting 
on ‘dangerousness’ says :(1) 

Considerable attention has: been g-ven 
to the role of. psycholog-cal tests in pre- 
dicting dangerous behaviour, and there 
is a wide. range of opinion as to their 
value, 


Thus far no structured or projective 


test scale has been derived which, when © 


used alone, will predict violence in the 
individual case in a satisfactory mamMer. 
Indeed, none has been jeveloped wìich 
will adequately postdict let alone pre- 
dict, violent behaviour......... 

EROS But we are on dangerous ground 
when deprivation of Cea occurs urder 


such conditions, 


sasssaeds The practice has ae to markedly 
overpredict. In addition, the courts and 
mental health professionals involved 
have systematically -igrored statutory 
requirements relating to dangerousmeéss 
and mental iliness......... 

E ..in balancing the interests of-the 
State against - the ‘loss of liberty and 
rights of the’ individual, a prediction of 
dangerous behaviour must havé a Ligh 
level of probability (a condition which 
currently does ‘not exist} and’ the herm 
to be prevented should te considerab_e. 

34. A law which handcuffs almost every 
under-trial ` (who, presumably, is in- 
nocent) is iš itself darigetovs, : 


{1) Managing Madness, pD. 58; 36-68, 
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35. Before we conclude, we must con- 
‘fess that we have been influenced by the 


' thought that some in authority are some- 


times moved by the punitive passion for 
retribution through the process of 
. parading under-trial prisoners cruelly 
clad in hateful irons. We must also 
frankly state that our culture, constitu- 
tional and other, revolts against such an 
attitude because, truth to tell, 


“each tear that flows, when it could 
have been spared, is an accusation, and 
he commits a crime who with brutal 
inadvertency crushes a poor earth- 
worm’. (2) 

36-37. We clearly declare — and it 
shall be obeyed from the Inspector Gene- 
ral of Police and Inspector General of 
Prisons to the escort constable and the 
jail warder — that the rule regarding a 
prisoner in transit between prison- house 
and court house is freedom from hand- 


cuffs and the-exception, under conditions 
of judicial supervision we have indicated 
earlier, will be restraints with irons, to 
be justified before.or after. We man- 
date the judicial ‘officer before whom 
.the prisoner is produced to interrogate 
the prisoner, as a rule, whether he has - 
been subjected to handcuffs .or other 
‘irons’ treatment and, if he has been, 
the official concerned shall be asked to 
explain the action forthwith in the light 
of this judgment. 

PATHAK, J.:— I have read the judg- 
ment of my learned brother Krishna 
Iyer with considerable interest but I 
should like to set forth my own views 
shortly. 

38. It is an axiom of the criminal law 
that a person alleged to have committed 
an offence is liable to arrest. In making 
an arrest, declares Sec, 46 of the Code 
of Criminal Procedure, “the police offi- 
cer or other person making the same 
shall actually touch or confine the body 
of the person to be arrested, unless 
there ‘be a submission to the custody by 
word ‘or action.” if there is forcible re- 
sistance to. the endeavour to arrest or 
an attempt to evade the arrest, the law 
allows the police officer or other person 
to use ‘all means necessary to effect the 
arrest. Simultaneously, Section 49 pro- 
vides that the’ person arrested must “not 
be subjected to more restraint than is 
necessary to prevent his escape.” The 
two sections define the parameters of 
the power envisaged by the Code in the 
matter of. arrest, _ And. Section 46, in 


(2) Rosa ‘Liixemburg, 
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particular, foreshadows the central prin- 
ciple controlling the power to. impose re- 
straint on the person of a prisoner while 
in continued custody, Restraint may’ be 
imposed where it is reasonably appre- 
hended that the prisoner will attempt to 
escape, and it should not be more than 
is necessary to prevent him from escap- 
ing.. Viewed.in the light of the law laid 
down by this court in Sunil. Batra v, 
Delhi Administration (1978) 4 SCC 494: 
(AIR, 1978 SC 1675) that a person in cus= 
tody.is not wholly denuded of his fun- 
damental rights, the limitations flowing 
from that principle acquire a profound 
significance, The power to restrain, and 
the degree of ‘restraint to be employed, 
are not for arbitrary exercise, An arbi~ 
trary exercise of that power infringes 
the fundamental rights of the person. .in 
custody, And a malicious use of that 
power can bring Section 220 of the 
Indian Penal Code. into play. Too often 
is it forgotten that.if a police officer’ -is 
vested with the power to restrain a per- 
son by handcuffing him or otherwise 
there is a simultaneous restraint by the 


law on -the police ‘officer as to the ex- 


ercise of that power. : 


39. Whether. a person should be phy- 
sically restfained and, if so, what should 
be the degree of restraint, is a matter 
which affects the person in’ custody so 
long as he remains in custody. Consis- 
tent with the fundamental rights.of such 
person the restraint can be imposed, ‘if 
at “all, to a degree no greater than is 
necessary for preventing his escape, To 
prevent his escape is the object of im- 
posing the restraint, and that object de- 
fines at once the bounds of that power, 
The principle is of significant relevance 
in the present case, The petitioner com~ 
plains that he is unnecessarily hand- 
cuffed when escorted’ from the jail house 
to the court building, where he is being 
tried for criminal offences, and back 
from the court building to the jail house. 
He conténds ‘that there is no reason why 
he should’ be handcitffed, ` On behalf of 
the respondent it is pointed out by the 
Superintendent, Central Jail, Tihar, 
where the petitioner is detained, 
the police authorities take charge ‘of pri-, 
soners from the main gate of the jail 


for the purpose of escorting them to the- 
and that the, 
jail authorities ‘have’ no control during 


court building’ and back, 


such custody over the mianner in which 
the prisoners are treated, Sec. 9 (2) (c) 
of the Prisoners (Attendance in Courts) 
Act, 1955 empowers the. State Govern- 
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ment to make rules providing for. the 
escort of persons confined in a prison to 
and from courts in which their’ attend- 
ance is required and for their custody 
during the period of such attendance, 
The Punjab Police Rules, ‘1934 contain 
Rule 26.22 which classifies those cases 
in which handcuffs may be applied. The 


classification has. been attempted some- 


what broadly, but it seems to me that 
some of the clauses of Rule 26.22, parti- 
cularly clauses, (a) to (c), appear to pre- 
sume that in every instance covered. by 
any of those clauses the accused will at- 
tempt to escape, It is difficult to sustain 
the classification attempted by those 
clauses: The rule, I- ‘think, should be that 
the authority responsible for the priso- 
ners’ custody, should ‘consider the case 
of each prisoner individually and decide 
whether the prisoner is a person who 
having regard to his circumstances, 
general conduct,. behaviour and char- 
acter will attempt to escape or disturb the 
peace by becoming violent, That is the 
basic criterion, and all provisions relat- 
ing to the imposition of restraint must 
be guided by it, Inthe ultimate analysis 
it is that guiding principle which must 
determine in: each individual’ case whe- 
ther a restraint should be posed and 
to what degree. 


40. Rule 26.22 read with Rule 26. 21-A 
of the Punjab Police Rules, 1934 draws a 
distinction between “better class” under- 
trial prisoners and ‘ordinary’ under-trial 
prisoners as a basis for determining who 
should be handcuffed and who should 
not be, As I have observed, the .appro- 
priate’ principle for a classification 


should’ be defined by the need to pre. 


vent the prisoner escaping from custody 


' or becoming violert. The social: status of 


a person, his education and habit of ‘life 
associated with a superior mode of liv- 
ing seem to me tə be. intended to pro- 
tect his dignity of person.’ But that dig- 
nity isa dignity which belongs to all, 
rich and- poor, of high social status and 
low, literate and illiterate. It is the basic 
assumption that all individuals are en~ 
titled to enjoy that dignity that deter- 
mines the . rule ` that. ordinarily no re- 
straint should be imposed. except in 


those cases where there is a reasonable | 


fear of the prisoner attempting to escape 
or attempting violence, It is abhorrent 
to envisage a prisoner being .hand- 
cuffed merely. because it is assumed that 
he’ does not belorg to “a better class”, 


that he does not possess the basic dig~ 


nity pertaining to every. individual, . Then: 
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there is need to guard against a misuse 
of the power from other motives, It is 
grossly objectionable that -the .. power 
given by the law to impose a restraint, 
either by applying handcuffs:.or other- 
wise, should be seen for an opportunity 
for exposing the accused to public ridi- 
cule and humiliation. Nor is the power 
intended to be used vindictively: or by 
way of punishment. Stending Order 44 
and the Instructions: on. Handcuffs of 
November, 1977, reproduced by my 
learned brother, evidence the growing 
concern’ at a higher level of the admin- 
istration over the indiscriminate manner 
in which handcuffs are being used. To 
my mind, even those provisions operate 
somewhat in excess of the object to be 
subserved by the imposition of hand- 
cuffs, having regard to the central prin- 
ciple that only he should be handcuffed 
who can be reasonably apprehended to 
attempt an escape or become violent. 


41. Now whether handcuffs or. other 
{restraint should be imposed, on a priso- 
ner is primarily a matter. for the deci- 
sion of the authority responsible for his 
‘custody, It is a judgmert to be exercis- 
ed with reference to each individual 
case, It is for that authority to exercise 
its discretion, and I am not willing to 
accept that the primary decision should 
be that of any other. The matter is. one 
where the. circumstances. may change 
from one moment to another, and inevi- 
tably in some cases it may fall to the 
decision of the escorting authority mid- 
way to decide on imposing a restraint on 
the prisoner, “I do not think that any 
prior decision of an extérnal authority 
can be reasonably impcsed on the ex- 
ercise of that power”. But I do agree 
that there is room for imposing a super- 
‘|visory regime over the exercise of that 
power, One sector of supervisory juris- 
diction could appropriately lie with the 
jeourt trying the accused, and it would 
be desirable for the custodial authority 
to inform that court of the circumstances 
in which, and the justification for, im- 
posing a restraint on the body of the aç- 
Jeused, It should be for thé court con- 
cerned to work out the modalities of 
the procedure requisite for the _ purpose 
of enforcing such control, 


42, In the present cas2 it seems suffi- 
cient, in my judgment, that the question 
whether the petitioner should be hand- 
cuffed should be left to be dealt, with, 
in the light of the observations made 
herein, by the: Magistrate concerned, be- 
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fore whom the petitioner is brought for 
trial in the cases instituted against him. 
The penpan, is disposed of accordingly. 


Order accordingly. 


AIR 1980 SUPREME COURT 1547 
(From :-1972 Ker LT 760 and 1972 
_ ` Ker LT 848) -— 
S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 


Civil Appeals Nos. 437-438 and 1460 of 
1970, .D/- 3-6-1980. 


Travancore Tea Co. Ltd. etc. ete., Ap- 
pellants v. State of Kerala and others, 
Respondents. : - 

(A) Kerala. Motor . Vehicles Taxation 
Act (24 of 1963), Ss. 3 (1),:3 (2), 5 and 6 
— Validity of Sec. 3 (1) — Expression 
‘shall be levied on all motor vehicles 
used or kept for use in the State’ 
Connotation of — Words ‘used or kept 
for use in the State’ if construed as used 
or kept for use on public roads of State, 
Act would be in conformity with powers’ 
of State Legislature under Entry 57, 
List II of Constitution of India — Tax is 
only exigible on vehicles used or kept 
for use on public roads — But to claim 
exemption from payment of tax require- 
ments of Section 3.(2) or Sec. 5 or S. 6 
have to be satisfied — 1972 Ker LT 760 
and 1972 Ker LT 848 - Reversed; AIR 
1975 SC 17 Foll. (Constitution of India, 
Sch. 7, List II, Entry 57) (Paras 6, 7 8) 


_ (B) Kerala Motor Vehicles Taxation 
Act (24 of 1963), Ss. 3 (1), 2 (1) — Words 
‘Motor Vehicles’ in Sec. 3 (1) — Words 
‘Motor Vehicle’ cannot be understood as 
defined by unamended’ Sec. 2 (18) of 
Motor Vehicles Act, 1939 Motor 
vehicles used solely upon premises of 
owner are equally exigible to tax. AIR 
1975 SC 17 Ref. to. (Motor Vehicles Act 
(1939), Sec. 2 (18).) (Para 10) 


—_ 


Cases. Referred : Chronological Paras 
AIR 1975. SC 17: (1975) 2 SCR 138 : 
1975 Tax LR 1208 $ ` 5, 10 


M/s. A. B. Divan, M. Vellapally and 
T. M. ‘Ansari, Advocates (in C. A. No. 
437 of 1970); M/s. M. Vellapally and 
T. M. Ansari (in C. A. No. 438 of 1970) 
and Mr. Kapil Sibal, M. Vellapally and 
T. M. Ansari Advocates (in C. A. No. 1460 
of 1970), for Appellants, K. T. Harindra 
Nath, Sr. Advocate (C..A. No. 437 of 
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1970) (Mr. K. M. K. Nair, Advocate with 
him), for Respondents ‘in all the Appeals, 


KAILASAM, J.:— These three appeals 


are by special leave granted by this- 


Court against the judgment and order 
of the High Court of Kerala in Writ Ap- 
peals Nos. 451, 630 and 807 of 1969 
respectively: The questions that arise for 
consideration in all the: three appeals 
are the same and can be dealt with 
together. As the facts so far.as they are 
necessary for decision in these ` appeals 
are similar, we will confine the judg- 
ment to the facts in Civil Appeal No. 437 
of 1970. 


2. The appellant in Civil Appeal 
No. 437 of 1970 is Travancore Tea 
Co. Ltd., Vandiperiyar in Kerala State. 
The Ist respondent is the State of Kerala 
and respondents Nos. 2 to 4 are the 
authorities functioning under the Kerala 
Motor Vehicles Taxation. Act (Act 24 of 
1963) which will hereafter be - referred 
to as the Act, was brought into force on 
1-7-63. The Act provides that “a tax at 
the rates fixed by the Government by: 
notification in the Gazette. not exceeding 
the maximum rates specified in the First 
Schedule shall be’ levied on all Motor 
Vehicles used or kept for use in the 
State.” The appellant company owned 

-17 motor vehicles, tractors; trailers and 
lerries all of which are registered in the 
company’s mame under the Motor 
Vehicles Act. The company alleged that. 
the vehicles were purchased by it solely 
and exclusively for use in the estates 
and intended to be used : only for agri- 
cultural purpóse and were not used nor 
kept for use in the State as contemplat- 
ed under Section 3 of the Act. The com- 
pany is a tea plantation’ having eight 
estates which lie contiguous to each 
other and have an extent of 9422.44 
acres in the aggregate. The company for 
the purpose of plantation are maintain- 
ing roads fit for vehicular traffic in the 
eight estates covering a length of 131. 
miles in the aggregate. On 23rd Septem- 
ber, © 1964 a- Bedford’ Lorry” owned 
by the company and bearing: registra- 
tion No. KLK-1540 was ceased by the 
police. and taken into custody under Sec- 
tion 13 of the Act. According to the ap- 
pellant’ the seizure. was effected :in 
Tengamullay Estate which is one of thè 
eight estates owned. by., the. company. 

: The, company wrote to the Department 
‘on 28-12-1964 stating that the wehicle 

was. -being -used for. agricultural . purpose. 


- on, private roads -in.. the © Estates. and, the - 
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‘company is iat liable to pay. tax? and. 


asked for, the release of thé vehicle. On 


the company payirg a sum of Rupees - 


8,150/- as tax under protest for the 
period between’ 1-7-63 to 31-12-64, the 
vehicle was released. The department 
proceeded to prosecute the appellant in 
the -Peermade Ist: Class Magistrate’s 
Court and the cas2 is still pending. The 
appellant company filed O. P. No, 199/65 
before the High Court of Kerala claim- 
ing that they were not liable to pay any 
tax on the motor vehicles. The High 
Court by its judgment dated 3rd March, 


-1966 directed the Regional Transport 


Officer, Kottayam — .2nd respondent 
herein, to examine the question raised 
in the writ petition and to pass final 


orders. It also directed that if the peti- 


tioner was aggrieved with the order he 
was at liberty to approach the High 
Court. In the meanwhile it directed’ stay 
of prosecution and collection of tax. The 
matter was taken up for consideration 
by the 2nd. respondent. The 2nd respon- 
dent rejected the pleas of the appellant 
and by his'order cated 12-4-68 held that 
the 13 vehicles mentioned in the Origi- 
nal petition were liable to pay tax under: 
the Act. The appallant filed a petition 
before the High Court for | appropriate 
relief The High Court disposed of the 
petition O. P. No. 2173/63 along with 
O: Ẹ: No. 2081/68 Sled by Peermade Tea 
Co. who are the appellants in C. A. 438/76 
in this Court, by a common order dated 
19th December, 1269. The learned Judge 
held that the language in Section 3 of 
the Act showed that there is'a departure 
from the legislative policy of restricting 
the tax liability only to, vehicles using 
public roads. It held that the tax is im- 
posed by Section 3 on al’ the motor 
vehicles ‘used or kept for use in thè State 
irrespective of any question as to 
whether they are used or - kept for use 
on public roads or not. It 
contention on behalf of the 


vehicles using or xept for use on public 
roads. The learned Judge also held that 


the Act is not beyond the competence of. 


the legislative. powers of the State as 
the tax is leviable by the. State in respect 
of all motor vehicles. „used or kept for 
use. in the State quite irrespective of any 
question as to whether or not such 
vehicles are used on public roads. 

.3. Aggrieved. by y the 
single .Judge .. the appellant. took thé 


rejected the’ 
appellant: 
-that legislature must be’ taken to have 
‘intended to levy such tax only on motor 


decision of the 


\y 


matter, up. on Letters Patent Appeal. ‘The: . 
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main contention raised. cn ‘behalf of the 


appellant. was that the learned single 


Judge was in error in holding that all’ 


motor vehicles used or kept for use in the 
State quite irrespective of any question 
as to whether or not they are used on 
public roads, is: erroneous in so far as 
it related to motor vehicles used or kept 
exclusively for use in private estate and 
not used or kept for use on the public 
roads of the State. The Letters Patent 
Bench affirmed the decision of the 
single Judge and rejected the appeal. 
The constitutional validity of the Act 
was not questioned befcre the Bench. 
Holding that the legislative Entry 57 of 
the State list only required that the 
vehicles should be suitable for use 
on roads and the charging section 
only provided that the vehicle should 
be used or kept for use in the State the 
required conditions were satisfied and 
there would be no justification for read- 
ing into the statute words that are not 
there, and. restricting the levy only on 
vehicles using ‘public roads. While not 
contesting the correctness of the obser- 
vation of the Bench of the Kerala High 
Court that the levy cannot be restricted 
to vehicles using the public roads, it was 
_ Submitted that the words in Sec. 3 cl. (1) 
~of the Act “shall. be levied on all motor 
vehicles used or kept for use in: the 
State” should be confined to vehicles 
used or kept for use on the public’ roads 
of the State, and not to vehicles that are 
intended to be confined within the pre- 
mises of the Estate. In other words the 
controversy between the parties before 
the R. T. O. the single Judge of the High 
Court and the Bench of the High Court 
can be stated by extract-ng the question 
at issue as framed by the R. T. O. ; 


“I understand that the roads 
these vehicles (even those within the 
estates) come under the ‘ definition of 
“Public Roads and Public Place” since 
at present I have not’ aforded opportu+ 
nity to the company to refute the basis 
on which that fact is to Ee found. I make 
it clear that I am not ralying on ‘that 
matter as a basis for this order and I 
reserve my right to investigate that the 
matter if needed be later. I assume for 
argument sake (without conceding) that 
the estate roads are private roads. Even 
iù- that case, I am of ‘the ‘view that the 
company’s. vehicles are liable to pay tax. 
It is not in dispute that the” vehicles are 


sed and are, kept, for’. -use ‘within the 


State (The company roads ‘aré’ within thë 
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also not ' disputed 
that the vehicles are registered and their 
registration certificates are current and 
they are usable motor vehicles. The tax 
levied under the K. M. V. T. Act is a 
tax’ on ‘the possession of usable motor 
vehicle and it is realised for the pur- 
pose of State Revenue. Such being the 
nature of the levy according to me, I 
feel that irrespective of the question 
whether the road on which the vehicle 
is intended to be used is private or pug 
lic, the tax is attracted.” . 


4.. The question that falls for deci- 
sion is whether on the assumption that 
the motor vehicles. are used: or kept for 
use within the estate, and not intended 
to be used on public roads of the State; 
the tax is liviable? In order to appreciate 
the question raised,--it-is° necessary to 
refer to the relevant entry in the Con- 
stitution, the provisions of the Act and 
the Motor Vehicles Act and the decision 
relating to the question rendered by this 
Court. Entry 57 in List H of the Con- 
stitution .relates to taxes on vehicles, 
whether mechanically propelled or not, 
suitable for- use on roads, including 
tramcars, subject to the -provisions of 
entry 35 of List III. This entry enables 


. the State Government to levy a tax on 


all vehicles whether mechanically pro- 
pelled or not, suitable for use on roads. 


(emphasis supplied). There is no dispute 
that the vehicles are mechanically pro- 
pelled and suitable for use on roads. ` 


5. Section 3 of . the ‘impugned Act - 
(Kerala Motor Vehicles Taxation Act 
(Act 24 of 1963)) provides that a tax 
“shall bé’ levied on all motor vehicles 
used or. kept for. use in the State.” The 
levy is within the competence of the 
State legislature as entry 57 in List II 
authorises levy on vehicles suitable for 
use on roads. It has been laid down by 
this Court in Bolani Ores Ltd. v. State of 
Orissa, (1975) 2 SCR 138 at p. 155: 
(AIR 1975 SC 17) that under Entry 57 of 
List II, the power of taxation cannot ex- 
ceed compensatory nature -which must 


have some nexus with the vehicles using 


the roads i.e. public roads.. If the 
vehicles do not use the roads, notwith- 
standing that they are registered under 
thé Act. they cannot be taxed. 


“If 'the words ‘used or kept for- use 
in ‘a State’ are construed as . used: orf 
kept for use on the public roads of thé 
State, ` ‘the Act: would “be in © conformity] - 


' with’ the powers: conferred’ on the- Statél- 
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the vehicles:are suitable for use on pub- 
lic roads they are- liable. to be taxed. In 
order to levy. a tax. on vehicles used or 
kept for use on public roads of. the State 


and at the same time- to avoid; evasion of 


tax the legislature. has prescribed the 
procedure. .Sub-sec. (2) of S. 3 provides 
that the registered owner or any person 
having possession of or , control of a 
‘motor vehicle of which a certificate. of 
registration ‘is current: shall for the pur- 
pose of this Act be. deemed to use or 
kept such vehicles for use in the State 
except during any period for which ‘the 
Regional Transport Authority has certi- 
fied in the prescribed manner that the 
motor vehicle has not been used or kept 


for use. Under this: sub-section there is © 


a presumption that'a motor ‘vehicle for 
which the certificate “of~ ‘registration is 
current shall be deemed to be- used’ or 
kept for use in the State. This provi- 
sion safeguards the révenue of the State 
by relieving it from the ‘burden of prov- 
ing that the vehicle was used’ or kept 
for’ use on the public ‘roads: of ‘the State. 
At the same time the interest ‘of ‘the 
bona fide owner is safeguarded’ by enabl- 
ing him to claim and obtain a certificate 
of non-user from the prescribed auth- 
ority. In order ' to: ‘enable the owner “of 
the vehicle or the _person who is in 
possession or being in | control’ of the 
motor vehicle of which the certificate of 
registration is current to claim exemp- 
- tion from tax he should get a certificate 
in the . prescribed manner from the 
- Regional RIDER Officer.. 


| T. Section 5 of the Act . provides for 
exemntion from payment of tax under 
certain circumstances. It enables the re- 
gistered owner or the person having 
possession .or .. control of such vehicle. to 
give previous intimation in. writing to 
the R. T. O. that the vehicle would not 
be used for such period and at the same 
time surrender certificate of registration 
and permit of the. vehicle. Section 6 en- 
ables the registered owner or a person 
in possession or control of such a vehicle 
to get refund of.tax if conditions speci- 
fied in Section 6 are satisfied. Thus in 
„order to enable the registered owner or 
person in possession or control of a 
vehicle to get exemption of. tax, advance 
‘ intimation: to the R. T. O. along with the 
: surrénder of certificate of registration is 
necessary. The provision of ‘Sec.:3 sub- 
; section (2) as well ‘as Section 5 and Sec- 
! tion 6 are: mêánt to prevent evasion! of 
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tax and to provide for exemption from 
tax in proper cases. Though the purpose 
of. the Act is. to tax vehicles that are 
used or kept for use on the public roads 
of the State, the State is entitled for the 
purpose of safeguarding the. revenues of 
the State and to prevent: evasion of the 
tax to.enact provision- like provision as 


in Section 3 raising a. presumption that 5 


the vehicle is used or kept for-use in the 
State without any further proof unless 
exemption is claimed under ‘Section 3 (2), 
Sec. 5 and Sec. 6. It may be observed 
that reading. Sections 3, 5 and 6, it is 
clear that a levy of tax is contemplated 
only. on the vehicles that are used or 
kept for the use-on the public roads of 
the State. 

8. While we agree with the conten- 
tions of the learned counsel for. the ap- 
only exigible on 
vehicles’ used or kept for ‘use on publici- 
Toads, we must observe-that in ‘order to 
claim exemption from: payment of tax 
requirements of Section .3-(2).or Sec- 
tions 5 and 6 should be satisfied. ` 
Surrender of the registration certificate 
contemplated unler Section 5. is for mak- 
‘ing sure that the motor vehicle is not 
being put: to any use- and does not have ' 
the ‘effect of annulling. the certificate of 
registration. If the “requirement -con- 
templated under the Actis not satisfied 
the registered owner or. person in posses- 
sion or control of the vehicle would not 
‘be entitled to claim any. exemption from 
payment. of- tax. , 
= 9. It remains for Soni sidetation as. to 
what is the appropriate order that 
should ‘be passed on the facts and cir- 
cumstances of this case. As a general 
proposition of-law as exemption from 
payment of tax had not been claimed 
and obtained as required under this Act 
the appellant would-be liable to pay tax 
but as already~pointed out. and set out 
clearly in the order of the R. T. O., the 
question that was raised and’: disputed 
was. whether on.the assumption that the 
vehicles were kept for use in the estates 
alone “and not for’ use -on the public 
roads of the State, tax is leviable.. The 
authorities proceeded on the basis that 
even assuming that the - vehicles were 
not intended to be used on the public 
roads, they are liable to tax. In this 
view, the appellant did not 
exemption or notify non-user as requir- 
ed under the. provisions of the Act. But 
on the facts and. circumstances of the 
case. it is clear.that the appellant, claim- 
ed for exemption. from tax on the ground 
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that it was not being used on the public 
roads. In the circumstanzes of the case 
we have to take it that though, in terms; 
requirement of ‘Sections 3 and 5. have 
not been complied with, in effect the 
requirements have been satisfied as the 
dispute proceeded throughout on. ‘that 
basis. But as has beén specifically stated 
by the R: T. O. the question whether 
estate roads- are: public reads is reserved 
for further’. investigation and > ‘decision. 
Equally the R. T. O. will be at liberty 
to act under Section 5 (2)-of the Act and 
decline exemption from the liability to 
pay tax for the relevant period if on 
verification it is found that the vehicle 
has been used during that period, on the 
public road, | ` 


10. Before concluding, we would re- 
fer to a contention raised by’ the learn- 
ed counsel based on the decision of this 
Court in Bolani Ores Ltd. v. ` State of 
Orissa, (ATR 1975 SC 17) (supra). The 
plea of the learned counsel is that the 
words “motor vehicle” should be under- 
stood as defined by Sec. 2 (18) of the 
Motor Vehicles Act 1939 and” exclude 
from taxation motor vehicles “used sole= 
ly upon the premises of the owner.” As 
the vehicles. with which we are concern- 

~ed:-were claimed to have been kept for 
use solely in the:premises of the company, 


it was contended that the vehicles. are not . 


exigible to tax. This Court in:the deci- 
sion cited was dealing with the Orissa 
Motor Vehicles Taxation Act, 1930: Sec- 
tion 2 (c) of the Orissa, Taxation Act ad- 
opted the definition of Motor Vehicles 
Act as found in Motor ‘Vehicles Act, 
1914. The Motor Vehicles Act, 1914 was 


repealed and ‘replaced by the’ Motor 
Vehicles Act, 1939. The definition of 
‘motor vehicle’ in Sec. Z- (18) of the 


Motor Vehicles Act, 1939 excluded motor 
vehicles used solely. upon the premises 
of the owner. The Orissa Motor Vehicles 
Taxation Act was 
Amendment Act; 1943 


provisions of the Taxation Act. ‘Motor 


Vehicles” was defined under Sec. 2 (18) 


of the Motor Vehicles Act, 1939 exclud- 
ing vehicles used solely upon the premi- 
ses of the. owner." Subsequently the 
definition of ‘motor .. vehicle’. under Sec- 
tion 2 (18) of the. Motor Vehicles Act 
was amended by the Act 100 of 1956 
which confined the exemption from taxa-. 
tion to “motor vehicles of a-special type 
adopted for use- only in a factory or in 
any other enclosed ' premises.” The ex- 
emption from tax can only be claimed 
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after amendment to S.:2 (18) by Act, 
100 of 1956, if the vehicle was of special 
type adopted, for use only in a factory 
or in any other enclosed premises and the 
exemption that was ‘available before the 
amendment by Act 100 of 1956 to Motor 
Vehicles used solely upon the premises 
of the owner was taken away. This 
Court held “if the subsequent, Orissa 
Motor Vehicles Taxation (Amendment) 
Act, 1943, incorporating the definition of 
‘motor .vehicle’ referred to the definition 
of ‘Motor Vehicle’ under the Act as then 
existing, the effect of this legislative 
method would, in our view, amount to 
an incorporation by reference of the pro- 
visions of Section 2 (1) of the ‘Act in Sec- 
tion 2 (c) of the Taxation Act. Any sub- 
sequent amendment in the Act or’ a total 
repeal of the Act under a fresh legisla- 
tion on that topic would not affect the 
definition of ‘motor vehicle’ in S. 2 (c) of 
the Taxation Act.” As a result this- Court, 
held that the definition of ‘motor vehicle’ 
given in S. 2 (18) of the Motor Vehicles 
Act, 1939 before the: amendment. by Act 
100 of .1956 was applicable. Relying on 
this decision, the -learned counsel sub- 
mitted that the test that is to be applied: 
to determine whether’ motor: vehicle is’ 
liable to tax or not is’ whether it comes 
under the exemption provided by under 
Sec. 2 (18) of the Motor Vehicles- Act, 
1939 before the amendment. We are un- 
able to accept the contention mainly on 
the -ground that - the Kerala Motor 
Vehicles Taxation Act, 1963 (Act 24 of 
1963) came into force on 18-3-63. Sec- 
tion 2 (1) of the Taxation Act provides 
that words and expression used but not 
defined’ in the Motor Vehicles Act, 
1939 (Central - Act 4 of 1939) shall 
have the meaning respectively assigned 
to them-in that Act. On the date when 
the Kerala Motor Vehicles Taxation Act 
was enacted, Motor ‘Vehicles Act 1939 
was amended by Act 100 of 1956 and the 
amended definition on the date when the 
Taxation Act came into force exempted 
only motor vehicles which are of a spe- 
cial type adopted for use only in a fac- 
tory or in any other . enclosed premises. 
This amended definition will have to be 
read into the Taxation Act which -was 
enacted subsequent to the date of the 
amendment’ of the definition of ‘Motor 
Vehicle’: by Act 100 of 1956. In this view 
we feel that the decision in Bolani’s. 
case (supra) will not be of any assistance 
to the learned counsel for the appellants. 
11. Thé ‘appeals are allowed to the 
extent indicated above: But in the cir-. 
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‘ cumstances’ there will- be no: order as, to 
costs. : 
Appeals allowed. 





AIR 1980 SUPREME COURT 1552 
‘(From : Board of Revenue for 
Rajasthan at Aimer. is 
N. L. UNTWALIA ‘AND 

. R. S. PATHAK, JJ. 
' Civil Appeals Nos. 2453-2456 of 1977, 
D/- 8-5-1980. 
Delhi Cloth & General Mills Co. Ltd., 
Appellant v. State of Rajasthan and 
others, Respondents. 


(A) Rajasthan Sales Tax Act (29 of 


1954), Schedule, Item 18 — Central Ex- 
cises and-Salt Act (1944) Schedule. I, 
Item 22 — Rayon Tyre Cord Fabric — 
It is a rayon fabric covered by Item 18 
and exempt from sales tax. (Central 
Excises and Salt Act (1944), Sch. L 
Item 22). f 

By and large a tyre cord fabric is re- 
garded as a textile fabric. The peculiar 
feature that the tyre cord constitutes 
the dominating element indicating the use 
to which the fabric is put and the close 
‘concentration in which it is packed in 


` contrast to the light density with which 


the weft thread’ is woven does not 
detract from the conclusion, that it is a 
textile fabric. The product manufactured 
in this case is a woven fabric in which 
the intermediate process of weaving the 
weft thread across the warp cord is an 
integral stage of manufacture. When the 
purchaser buys the product, it is the en- 
tire integrated woven fabric _ which he 
buvs. it is not merely the tyre cord by 
itself. If tyre cord was all that he desir- 
ed. he would purchase that commodity, 
which is readily available, and not tyre 
‘cord fabric. Item 22 of the First Sche- 
dule to the Central Excises and Salt Act 
speaks of “all ‘varieties of fabrics”, 

language wide enough to include the 
ravon tyre cord fabric manufactured by 
the assessee. © > (Para 12) 


` (B) Interpretation of Statutes — Tax- 


ing statutes — Sales Tax, — Meaning of 


words and_ expressions. 


-In determining the meaning or con- 
notation-‘of words and ‘ expressions des- 


"Judgment - ‘and order, dated. 6- 10-1977 





-passed by B. R. for, Raji.. at Ajmer” in. 


revision for the years 1969 ‘to 1973.. 
soe ISIO MIT Iane 
GX/HX/C755/80/RSK 


- Schedule I, item 22 — 


Lem, 
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 eribing an “article Or’ - commodity. the 


` turnover of which’ is taxed in a sales tax: 


enactment, if there is one principle fair- 
ly well settled it is that the words or 
expressions must be construed in the 
sense in: which they are understood in 
the trade, by the dealer and the con- 
sumer. It is they who are concerned with 
it and itis the sense in which they under- 
stand it that constitutes the definitive. in- 
dex of the legislative intention when the 
statute was enacted.. (Para 7) 

(C) Central Excises and Salt Act (1944), 
Includes indus- 
trial fabrics as well. i i 


_It cannot-be seid that the industrial 


fabrics are not envisaged within the ex- 


pression “rayon fabric” in Item 22 of 
the First Schedule -to. the ‘Central Ex- 
cises and Salt Act. The item refers to “all 
varieties. of fabrics” and it will be notic- 
ed that -Item 22 (3) speaks of fabrics im- 
pregnated or coated with preparations of 
cellulose derivatives or of other artificial 
plastic materials which would include 
rubberized cloth, tarpaulin cloth, P. V. C. 
cloth, water proof cloth and tent cloth. 
A whole range of fabric, is included. 
(Para 13) 


(D) Additional Duties of Excise (Goods 
of Special 
Schelule I, Item 22 — Rayon Tyre Cord 
Fabric — Whether it is also goods of 
‘special importance. 


It is futile to suggest that the tyre 
plays a less substantial role than other 
popular commodities. in modern life. 
And, therefore, it is but a short step to 
recognising the status of what goes into 
the manufacture of a tyre — the. rayon 
tyre cord fabric as “goods of special im- 
portance”. It may be that unlike the 
cotton, silk, woollen and rayon fabrics 
used as wearing apparel or furnishing 
material the rayon tyre cord fabric is 
not directly employed for the satisfaction 


of-a domestic ned. Nonetheless, as an- 


integral and vital constituent of an 


-automobile tyre it is intimately involved 


in k the, diurnal acuity of human life. 
(Para 14) 


D Constitution of India, Art. 136 — 


-~ Question whether rayon tyre cord fabric 


falls within entry 22 of the Schedule to 
Additional ‘Duties of Excise (Goods of 
Special Importance) Act, 1957 — It. is 


. not one of fact — It is one of substantial 
‘importance — 


and ~Supreme Court : can 
entertain appeal and decide it on merits. 
(Para 21) 


Importance) Act (1957), © 


(Cc 
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AIR 1977 SC 2086 : 38 STC 113: 

Tax LR-2306.- 

. Mr. F. S. Nariman Sr. Aivat (Mr. 
H. K. Puri Advocate ‘with him), for Ap- 
pellant; Mr: Lal Narain Sinha Sr. Advo- 
cate (M/s. S. C. Bhandari, Sobhag Mal 
Jain and P. P. Singh, Advocates with 
him), for Respondents. ; 

PATHAK, J.:— The question raised 
fn these appeals is whether the “Rayon 
Tyre Cord Fabric” manufactured by the 
appellant is a rayon fabric covered 3y 
item 18 of the Schedule tc the Rajasthan 
Sales Tax Act, 1954, and therefore ex- 
empt from sales-tax under the Central 
Sales Tax Act. 

2. The appellant owns an industr.al 
unit, Shriram Rayons, situated at Kcta 
in the State of Rajasthan. It manufec- 
tures a product described as “Rayon 
Tyre Cord Fabric”. The appellant claims 
‘that the product falls within item 18 of 
the Schedule to the Rajasthan Sales Tax 
Act which exempts from  sales-tax and 
purchase tax— 

“All cotton fabrics, rayon or artifical 

silk fabrics, woollen fabrics as defined in 
the Additional Duties of Excise (Gocds 
of Special Importance) Act, 1957 _(Cent- 
ral Act 58 of 1957).” 
Sec. 2 (c) of the Additional Duties of 
Excise (Goods of Special Importance) 
Act,. 1957 declares that the expression 
“rayon or artificial silk fabrics” shall 
have the meaning assigned to it in 
Item 22 of the First Schedule to the 
Central Excises and Salt Act, 1944. Item 
22 reads :— : 
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“ “Rayon or artificial silk fabrics” means . 


all varieties of fabrics manufactured 
either wholly or partly from rayon or 
artificial silk and includes embroidery in 
the piece, in strips or in motifs and fab- 
rics impregnated or coated with prepara- 
tions of cellulose derivatives or of other 
artificial plastic materials, .......... UPE 


3. The appellant was assessed fo 
sales-tax by the Commercial Tax Officer 
for the years 1969-70 and 1970-71 on the 
turnover of rayon tyre cord fabric. The 
plea that the product was exempt from 
sales-tax was not accepted. Two wit 
petitions were filed by the appellant in 


the Rajasthan High Court against the gs- 


sessments. while.. appeals were also filad 
before the... Deputy Commissioner Ap- 
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` appeal. Against 


` year 1972-73. 


peals). The: Rajasthan- High Court dis-. - 
‘missed the writ. petitions on the ground: 
that disputed questions of fact were in- 


“volved in the controversy and recourse -. 
should be had to the remedy by way of ` 
the order: of the High : 


Court the: appellant ‘obtained from. the 
Supreme Court special leave to appeal. 
under Article. 136- of - the Constitution: 
Meanwhile, the Commercial Tax Officer 
made a provisional assessment on the 
turnover of rayon tyre cord fabric for 
the- -period 1971-72. Against the as- 
sessment the appellant filed a writ peti- 
tion directly in this Court under, Arti- 
cle 32 of the Constitution. The two ap- 
peals and the writ petition were dismiss- 


.ed by this Court on 3rd May, 1976. The ` 


judgment is reported in Delhi Cloth & 
General Mills Co. Ltd. v. B. R. Gupta 38 
STC 113 : (AIR 1977 SC 2086). The court 
observed that the controversy “requires 
careful consideration of the technical 
processes of manufacturing, of the com- 
position of the ‘type cord fabric’, and an 


evaluation of opinions of experts on the: - 


subject, to be able to decide the ques-. 
tion satisfactorily”, as well as “some ex- 
amination -of commercial usage and 
terminology or the language of the mar- 
ket in goods of this type.” It upheld the 
view taken by the High Court that the 
matter was one for determination by the 
taxing authorities. 


4. The Deputy Commissioner 
peals) was meanwhile seized of not only 
the two appeals pertaining to the as- 
sessment years 1969-70 and 1970-71 but 
also appeals against the assessment order 
for 1971-72 and a provisional assessment 
for the first six months of the assessment 
When the appeals were 
taken up by the Deputy Commissioner 
(Appeals) voluminous evidence, both 
oral and documentary, was led before 
him. The appeals were, nevertheless, dis- 
missed. Thereafter, the appellant appli- 
ed in revision to the Board of Revenue 
for Rajasthan, but again met with no 
success. The Board expressed the view. 


‘that the product was not a fabric and 


dismissed the revision petitions by their 
order dated 6th October, 1977. The pre- 


- sent appeals are directed against that 


order, 7 
. 5. Some undisputed facts concerning 


- the product manufactured by the ap- 


pellant. may be set out. Rayon fibre is, 
spun into rayon and twisted into cord, 
The cords are arranged lengthwise and 
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are commonly described as the “warp”, 
They are packed 25 to the inch. By a 
process of weaving, cotton threads are 
wefted through a loom across the cords. 
The wefts are thinner and fewer than 
the cords, being not more than two to 
five per inch. The cord component com- 
prises the major content of the product. 
The unprocessed rayon tyre cord fabric 
so produced is sold in the form of rolls 
in the market. After initial chemical 
treatment it is put through a process of 
rubberizing in the tyre manufacturing 
_ plant. The rayon tyre cord fabric is used 
as a reinforcing base in the manufacture 
of tyres. It is a product generally intend- 
ed for industrial use. The rayon tyre 
cord employed as a component in the 
manufacture of rayon tyre cord fabric is 
also sold directly as such. It is sold 
packed on cones, somewhat like yarn is 
sold. Tyre cord is purchased directly by 
some tyre manufacturers, who by ap- 
plying the same process of putting in the 
wefts, convert it into a tyre cord fabric 
for use in the tyre. 


6. In holding that the rayon tyre 
- cord fabric is not a fabric, the Board has 
noted that the tyre body or carcass con- 
sists of a series of layers of cord fabric 
in the form of plies buried in rubber, 
and that the significant factor in the tyre 
cord fabric is represented by the tyre 
cord, The properties and characteristics 
of the fibre constituting the tyre cord, 
it is said, determines the tyre perform- 
ance. The weft in the fabric it is point- 
ed out, merely plays the subsidiary role 
of holding the cord in place before the 
process of tyre manufacturing is com- 
menced. : 


- % Now, in determining the meaning 
or connotation of words and expressions 
describing an article or. commodity the 
turnover of which is taxed in a sales tax 
enactment, if there is one principle fair- 
ly well-settled it is that the words or ex- 


pressions must be construed in the 
sense in which they are under- 
stood in the trade, by the dealer 
and the consumer. It is they 


who are concerned with it, and it is the 
sense in which they understand it that 
constitutes the definitive index of the 
legislative intention when the statute 
was enacted. As sales-tax the liability 


falls on the seller, who in his turn 
passes it on to the consumer. As pur- 
chase tax, the liability falls directly on 


the purchaser. A long train of authorities 
supports that view, and we need refer 
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only to the recent judgment of this 
Court in Porritts and Spencer (Asia) 
Ltd v. State of Haryana 42 STC 435: 
(AIR 1979 SC 300) in which reference 
has been made to some of them 


8. In the record before us, a wide 
range of material has been incorporated 
for determining how those who manu- 
facture and deal in fabrics and, in parti- 
cular, tyre cord fabric, understand them, 
And so, a brief reference to that mate- 
rial is appropriate at this point. 

9. What is a fabric? The “Mercury” 
Dictionary of Textile Terms defines “fab- 
ric” as a term which covers “all textiles 
no matter how constructed, how manu- 
factured, or the nature of the material 
from which made”, and the expression 
“textile” is described as “any product 
manufactured from fibres through twis- 
ting, interlacing, bonding, looping, or 
any other means, in such a manner that 
the flexibility, strength, and other 
characteristic properties of the individual 
fibres are not suppressed.” The Man- 
Made Textile Encyclopedia (1959) defines 
fabric as “a collective term applied to 
cloth no matter how constructed or 
manufactured and regardless of the kind 
of fibre from which made. In structure 
it is planar produced by interlacing 
yarns, fibres or filaments. Textile fabrics 
include the following varieties, bonding, 
felted, knitted, braided and woven.” The 
Fairchild’s Dictionary of Textiles (1959) 
says that fabric is “a cloth that is woven 
or knit, braided, netted, with any textile 
fibre...... ” and “textile” is said to refer 
to “a broad classification of any material 
that can be worked into fabric, such as 
fibres and yarns including woven and 
knitted fabric, Felt netted fabric, lace 
and crouched goods”. In ‘“Taxtile Terms 
and Definitions” (1960) the word cloth 
is defined as “a generic term embracing 
all textile fabrics and laminar Felts” and 
“textile” is applied in its modern sense 
“to” any manufacture from fibres, fila- 
ments, or yarns, natural or artificial, ob- 
tained by interlacing.” The 1967 Annual 
Book of ASTM Standards defines cloth 
as “any textile fabric-but specially are 
designed for apparel, domestic or. indus~ 
trial use” and textile fabric as ‘ta planar 
structure consisting of interlaced yarns 
or fibres”. The 1973 Annual Book of 
ASTM Standards reproduces those defini- 
tions. mgs 
19. We may now examine whether a 
tyre cord fabric has been understood as 
a fabric. A publication IS : 4910 
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(Part VI)-1970, put out by the Indiar 
Standards Institution, defines a “tyre 
cord fabric” as “a fabric consisting o- 
tyre cord warp with widely spaced wef: 
threads”. Another publication IS: 1324- 
1966 of the same Institution gives th= 
definition of tyre cord fabrizs as “fabrics 
which comprise the main carcass od 
pneumatic. tyres constructed predo- 
minantly of warp cords (cabled yarns) 
with light wefts. The latter merely serv> 
to hold the cords together for process- 
ing.” The “Mercury” Dicticnary of Tex- 
tile Terms defines cord tyre fabric as a 
“cloth made with | strong corded sheets 
for the warp with as little weft = 
possible...... the warp takes all the strain 
eevee ” The Fairchild’s Dictionary of Tex- 
tiles declares that a tyre cord fabric $s 
not a true fabric today, but originally a 
Square woven fabric was employed in 
making the pneumatic automobile tyre. 
“The modern tyre fabric is not woven cr 
knitted, but consists of cabled yarns wita 
hawser twists formerly mostly cottom, 
now usually of high tenacity viscose 
rayon or nylon. These cords are arrang- 
ed in parallel order and rubberized.” Tre 
tyre cord fabric manufactured by the ar- 
pellant admittedly consists of warp and 
weft and therefore this deñnition, which 
does not refer to an interlaced structura, 
would not apply. On the contrary, the 
further definition in the same publicz- 
tion appears to be more oxertinent. It 
says: “When these tyre ccrds were first 
made they were assembled as a warp cn 
a loom and held in place until rubberiz- 
ed by an occasional fine single fillirg 
yarn, and it is probably due to this that 
the term “fabric” has remained in use’. 
Some doubt is created by the definitioms 
included in Linton’s Modern Textile Dis- 
tionary and River’s Dictionary of Tez- 
tile Terms. But tyre cord fabric is clea>- 
ly described as a fabric by the 19°3 
Annual Book of ASTM Standards, tke 
Textile Terms and Definitions (1960), ard 
in India by the Indian Standard Glossary 
of Textile Terms Relating to Man-Made 
Fibre & Fabric Industry. The Man-Made 
Textile Encyclopedia in its chapter en 
Industrial Fabrics gives a structural des- 
cription of tyre fabrics and refers to the 
series of layers of cord febric buried .n 
the tyre body or carcass. The Wellinz- 
fon Sears Hand Book of Industrial Tex- 
tiles describes in some detail the process 
of manufacturing tyre cord fabrics. It 
states that “the tyre cords are woven in- 
to a ‘fabric’ with a very ‘ine cotton or 
rayon filling yarn, just strong enough <0 
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hold the cords together during subse- 
quent handling.” : : i 

11. Now let us see how the Govern- 
ment of India itself, in its various de- 
partments, looks at -tyre cord fabrics. 
The Revised Indian Trade Classification 
(1965) published by the Central Gov- 
ernment in the Department of Commer- 
cial Intelligence and Statisties lists Vis- 
cose tyre fabric (Code 653.6125) under 
the classification Group 653 — “Textile 
Fabrics. Woven (not including narrow 
or special fabrics), other than cotton and 
jute fabrics.” The Ministry of Foreign 
Trade Resolution dated 27th February, 
1971 refers separately to rayon tyre 
yarn, cord and fabric, and speaks of tyre 
cord units producing both twisted cords’ 
and woven fabric. And the Indian Cus- 
toms Tariff Guide (lith Edition) shows 
as item 53 in the Tariff Schedule: 
Rayon tyre fabrics, a loosely woven 
material with extremely .thin cotton 
threads running breadthwise and intro- 
duced merely for keeping the artificial 
silk threads running lengthwise in posi- 
tion.” The item is repeated in the same 
terms in the Tariff Schedule to the 
Indian Customs Tariff Guide (13th Edi- 
tion). The Table appended to the Cus- 
toms and Central Excise Duties Draw- 
back Rules lists “Viscose tyre cord fab- 
ric” (2621) under Serial No. 26 “Textile 
Fabrics and Hosiery”. 


12. On a comprehensive considera- 
tion of the material before us, there is 
no escape from the conclusion that by 
and large a tyre cord fabric is regarded 
as a textile fabric. The peculiar feature 
that the tyre cord constitutes the domi- 
nating’ element in indicating the use to 
which the fabric is put and the close 
concentration in which it is packed in 
contrast to the light density with which 
the weft thread is woven does not de- 
tract from the conclusion that what we 
have is a textile fabric. We are concern- 
ed with the product manufactured and 
sold by the appellant. It is wholly im- 
material that once tyre cord fabric has, 
in the hands of the tyre manufacturer, 
undergone the process of rubberizing 
and is embedded in the tyre body the 
significance of the weft thread is great- 
Iy reduced. It may also be that in the 
more modern process of manufacturing 
tyres what is used is cabled rayon with 
hawser twists with the cords assembled 
in parallel order and. rubberized with- 
out the intermediate process of weaving 


on a loom. The material on the record, 
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however, . indicates .that the. product 
manufactured by the: appellant: does not 
fall in. that category. It. is a woven fab- 
ric in which the intermediate process of 


. [weaving the weft thread across the. warp 


cord is an integral.stage of manufacture, 
When the purchaser buys the product, it 
is the entire integrated woven fabric 
.|which he buys, it is not merely the tyre 
cord by itself. If tyre cord was all that 
he desired, he would purchase that com- 
modity, which is readily available, and 
not tyre cord fabric. We may also point 
out that Item. 22 of the 1st Schedule to 
the Central Excises and Salt Act. speaks 
of “all varieties of fabrics”, language 
wide enough to include the rayon tyre 
cord fabric manufactured by the ap- 
pellant. 


13. It was contended by Shri L. N. 
Sinha, for the respondents, that indus- 
trial fabrics are not envisaged within 
expression “rayon fabric” in Item 22 of 
the First Schedule to the Central Ex- 
cises and Salt Act. As we have already 
pointed out, the item refers to “ all 
varieties of fabrics” and it will be notic- 
ed that Item 22 (3) speaks of fabrics im- 
pregnated or coated with preparations 
of cellulose derivatives or of other arti- 
ficial plastic materials which, we are 
told, would include rubberized cloth, 
tarpaulin cloth, P. V. C. cloth, water 
proof cloth and tent cloth, A whole 
range of fabric is included. 


14. It is then urged by Shri Sinha 
that when the Additional Duties of Ex- 
- cise (Goods of Special Importance) Act, 
1957 was enacted Parliament could not 
have intended the expression “rayon 
fabrics” to include rayon tyre cord fab- 
ric. It is pointed out that the Statement 
of Objects and Reasons pertinent to the 
Act refers to mill-made textiles, and -the 
submission is that the item in the First 
Schedule to that Act refers to fabric 
which affects the common man, which 
finds place in a popular market and is 
intended for popular use, and does not 
refer to a commodity which caters to the 
needs of a special category of consumers 


and is devoted to a particular use only.. 


. Now, the tyre. manufacturing industry 
is of growing importance and has an in- 
creasingly important role to, play in 
‘everyday life. That is evident from the 
_overwhelming expansion . of automobile 
traffic prompted by the complex needs 
of a constantly enlarging .- economy. The 
daily life of the. average citizen is .pro- 


foundly affected by the automobile, be. it .. 
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‘passenger bus cr a goods- 


-into use for bu?lock. carts. It is futile - 


-not been 


ALE Bi 


: truck or thej- 
ubiquitous scooter. Tyrės are’ needed for]. 
all. In rural areas tyres are now- coming]. 
















suggest that the-tyre plays a less sub- 
stantial role.- than other popular com- 
modities in modern life. And,: therefore, 
it is.but-a short step to recognising the 
status of what goes into the manufacture 
of a tyre — the rayon tyre cord fabric- 
as “goods of special importance.” It máy 
be that unlike the cotton, silk, woollen]. 
and rayon fabrics used. as wearing ap- 
parel.or furnishing material the rayon 
tyre cord fabric is not directly employ- 
ed for the satisfaction of a- domestic 
need. Nonetheless, as an integral -and 
vital constituent of an automobile tyr 
it is intimately involved in the diurnal 
activity of human life. 


15. We are then told that when the 
Additional Duties of Excise (Goods of 
Special Importance) Act, 1957 was en- 
acted there was in existence a Circular 
dated llth February, 1957 issued by the 
Revenue Board laying down that tyre 
cord fabric could not be described as a 


“fabric” within the meaning of the 
Central Excise Tariff. It is said that 
when that was the popular conception 


of tyre cord fabrics it could not have 
been envisaged as a fabric when the 
statute was enacted. To our mind, the 
view taken by she Revenue Board can- 
not be regarded as resolving the ques- 
tion before us. Whether Parliament 
understood the word. “fabric” to include 
tyre cord fabric must be gathered from 
all ' the relevant material and with 
reference to tests and criteria accepted 
in law rather on the basis of a. single 
notification. 

16. We may now turn to the’ einten® 
tion of Shri Sinha that the benefit of 
exemption from sales tax is available to 
the appellant only if he has paid the ad- 
ditional duty of excise on the product. 
It is pointed out that the appellant has 
assessed to additional excise 
duty under the Additional Duties of Ex- 
cise (Goods of Special Importance) Act, 
1957 and is, therefore, not entitled to 
exemption from sales tax’ under tha 
Central Sales Tax Act. =. 


1%. The Additional -Duties of Excise 
(Goods of Special] Importance) Act, 1957 
came into force on 24th December, 1957. 
Sub-section (1) read with. sub-sec. (2) of 
Section 3 of the Act provides for the levy. 
and. collection cf an additional excise 
duty, over and .. above, the excise duty. 
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‘Salt Act, 1944 on certain goods: at tke 


rate specified in the Schedule to thet . 
. ment under Section 4, (2). of the Rajas- 
than Sales Tax Act. The notification pro-. 


Act, Rayon fabrics are mentioned in the 
Schedule to the Additional Duties of Ex- 
‘cise (Goods of Special . Importance) Ac, 
-and:- are classified by reference to Item 22 
in the. First Schedule to the Central Ex 
‘cises and Salt Act. 


18. In the present appeals, we axe 
concerned with a claim io exempticn 
‘from sales-tax, and in ordar to consider 
‘the contention of the Revenue that ro 
such exemption was available to the ap 
pellant because he had not. paid any ac- 
ditional excise duty on rayon tyre cond 
‘fabric it is necessary to determine whe- 
ther indeéd the exemption from sales tex 
was subject to the conditicn of payment 
of additional excise duty. 


` 19. Section 4 (2) of the Rajasthen 
Sales Tax Act, 1954 empowers the Stace 
Government, by notification in the Ofii- 
cial Gazette, to exempt from: tax the 
gale of any goods or class of goods œn 
such conditions as may be specified in 
the notification. By a notification dated 
fst July, 1958, the Rajasthan Govers- 
ment unconditionally exempted all varie- 
ties of textiles made wholly or partly wf 
rayon from that date. Section 4 (1) ef 
Rajasthan Sales Tax Act, 1954 provides 
for exemption -from~ sales tax of. the 
goods specified in the Schedule: to that 
Act provided the conditions mentioned 
in the Schedule are satisfied. Item 13, 
inserted in the Schedule by the 
Rajasthan Taxation Laws (Amendment) 
Act, 1964, included “rayon - fabrics” as 
defined in the Additional Duties of Ez- 
Gise (Goods of Special Importance) Act, 
1957. On this, the notificetion dated ist 
July, 1958 was withdrawn as redundart. 
Now when Item 18 was imserted in the 
Schedule, no conditions were specii- 
ed therein as a qualification for the ex- 
emption. Therefore, in respect of the æ- 
sessment years with which these appeals 
are concerned, the turnover of rayon 
tyre cord fabric was clearly exemot 
from sales tax under the Rajasthen 
Sales Tax Act, and there was no conci- 
tion in that Act that the exemption was 
dependent on payment of additional ex- 
cise duty. That being. so, there was an 


unconditional exemption. from Central . 


sales tax also. 

“20. The unconditional exemption fram 
salės tax granted on the sale of -rayen 
‘fabrics, that is to say, without the condi- 


tion ‘that’ ‘additional excise ‘duty ‘was paid- 
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‘ chargeable : under the- Central. Excises arc , ae 
-a notification dated- 5th March, 1973 .. 


ditional excise duty, 


by the manufacturer, was.: withdrawn by 
made by the Rajasthan State Govern- 
vided that in the case .of unprocessed 


rayon and artificial silk fabrics. the ex- 
emption from sales tax would apply only 


if the additional duty is leviable on. 


them under. the additional Duties of Ex- 
cise (Goods of Special Importance) Act, 
1957 and such goods had -not. specifically 
been exempted from the said duty and 
the dealers thereof furnished, proof to the 
satisfaction of the assessing authority 
that such duty had been paid. Therefore, 
as from 5th March, 1973, the exemption 
from tax under the Rajasthan Sales Tax 
Act was available only if additional ex- 
cise duty. was leviable and the dealer 
had established that he had paid such 
duty. About the same time, the 
Rajasthan Taxation Laws (Amendment) 
Act, 1973 deleted Item 18 in the Sche- 
dule to the Rajasthan Sales Tax Act 
with effect from 5th March, 1973. It is 
evident, therefore, that a dealer was 
entitled to exemption from sales tax up 
to 4th March, 1973 without the require- 


ment of payment of additional excise. 


duty. The conclusion is inescapable. that 
even if the appellant did not pay ad- 
he was exempt 
from sales tax on the turnover of rayon 
tyre cord fabric for the assessment years 
under consideration. 

21. Finally, it is urged “by Shri Sinha 
that the question whether the rayon’ tyre 
cord fabric falls within the expression 
“rayon fabric” is a question of fact and 
the assessing authority, the appellate 
authority and the Revenue Board are all 
agreed that it cannot. be classified as a 
rayon fabric and, therefore, this Court 
should not interfere in these appeals. It 
is also pointed out that under Section 15 
of the Rajasthan Sales Tax Act a pro- 
ceeding by way of reference is available 
to the appellant and this Court, even if 
it were to consider these appeals on the 
merits, should exercise no wider jurisdic- 
tion than that available to it if it had 
entertained a reference. We are unable 
to agree that the question is one of fact. 


- H is a question which concerns the con- 


struction of Item 22 of the Schedule to 
the Additional Duties of Excise (Goods 
of Special Importance) Act, 1957. If the 
rayon tyre cord fabric manufactured: by 
the appellant is covered by that item it 
is- exempt from sales tax and there- is no 
ee in:-the sales tax authorities 
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to assess the appellant on its turnover. 
The question is one of substantial im- 
portance, and having’ regard to the cir- 
cumstances there is good reason for 
entertaining the appeals and ceed 
them on the merits. 

22. In the result the appeals are al- 
lowed, the assessments in respect of the 
turnover of rayon tyre cord fabric 
manufactured by the appellant relating 
to the assessment years 1969-70, 1970-71, 
1971-72 and the first six months of 
1972-75 are quashed. In the circumstances 
there is no order as to costs. 


Appeals allowed. 


ATR 1980 SUPREME COURT 1558 
(From :— Gujarat) 
R. S. SARKARIA AND 
P. S. KAILASAM, JJ. 
Criminal Appeal No. 47 of 
D/- 19-6-80. 
Gulam Mahmood A. Malek, Appellant 
v. The State of Gujarat, Respondent. 
(A) Prevention of Corruption Act 
(1947), Sec. 5 (1) (d) — Conviction for 
accepting bribe — Appreciation of evi- 
dence — Background of the case should 
mot be lost sight of, Cri. A. No. 837 of 
1973 D/- 12-11-1974 (Guj.) Reversed — 


‘1975, 


(Criminal P. C. _ (1974), Sec. 161; Evi- 
dence Act (1872), Sec. 3). 
Where the complainant in a prosecu- 


tion for acceptance of bribe, was an ac- 
' cused in four cases and had stated with- 
out compunction: that he used to give 
‘money to the accused, a Bench clerk in 
court, on severa] occasions and’ had 
launched complaint about demand of 
bribe after ten days after alleged de- 
mand and, though the payment of bribe 
was made in Court hall the money was 
recovered in another room after about 
twenty minutes and ‘no independent 
witness from the hall was examined, the 
accused could not be convicted for ac- 
cepting bride on the corroborating testi- 
mony of the panch witness as to recovery 
of money. In appreciating the evidence 
in such case the background should not 
be forgotten. Crl. A. No. 837 of 1973, 
D/- 12-11-1974 (Guj.) Reversed. 


_ (Para 6) 
(B) Criminal P. C. (1974), Sec. 386 — 
Appeal against acquittal — Reversal of 


order of acquittal — High Court must 
have sufficient grounds for holding that 
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trial Court 
(Para 7) 


appreciation of evidence by 
is unsupportable. 


” KAILASAM, J.:— This appeal is by 
special leave by the appellant against 
the judgment of the Gujarat High Court ` 
in Crl. A. No. 837/73. D/- 12th Decem- 
ber, 1974 reversing the order of acquittal 
of the trial court and finding -the appel- 
lant guilty of offences under Section 161 
I. P. C. and Section 5 (1) (d) read with 
See 5 (2) of the Prevention of Corrup- 
tion Act, 1947 and sentencing him to 
three months rigorous imprisonment. 


2. The appellant is a Bench Clerk in 
the Court of the City Magistrate, 3rd 
Court, Ahmedabad. The charge against 
him is that on 7-7-72 he accepted from 
one Natvarlal Govindlal Patel a sum of 
Rs. 2/--as illegal gratification for the 
favour of granting an adjournment to 
18-7-72 in Crl. Case No. 497/72 and for 
accepting another sum of Rs. 2/- on 
18-7-72 from ‘Natvarlal Govindlal Patel 
for showing favour in granting a date 
for the next hearing. 

3. The prosecution case in’ brief is 
that the complainant Natvarlal Govind- 
lal Patel was accused in the Court in 
about four cases before the City Magis- 
trate.. Out of these four cases, threa 
cases were committed to the Court of 
Session and the trial was pending 
against Natvarlal Govindlal Patel. In 
the. fourth case Natvarlal;, Govindlal 
Patel was convicted of an ol ence under 
Section 420, IPC and sentenced to im- 
prisonment for 9 months and to a fine of 
of Rs. 1,000/-. An appeal against convic- 
tion and sentence by Natvarlal Govind- 
lal Patel also failed. Natvarlal Govind- 
lal Patel stated that on several occasions, 
he paid the appellant a sum of Rs. 2/-. 

4, It is alleged that on 7-7-72 Natvar- 
lal paid a sum of Rs. 2/- to the accused 
for getting the case adjourned to 18-7- 
72. Apart from the fact that the evidence 
of Natvarlal isnot corroborated, the trial 
court found that on his own showing the 
case was adjourned to 18-7-72 on 4-7-72 _ 
and there was no need for any request 
by the complainant on 7-7-72 for post- 
ing it on 18-7-72. The trial court observ- 
ed, “there is absolutely no reason for 
him to go to the Bench Clerk on that 
date i.e. 7-7-72 because he knew that 
next date was 18-7-72”. He was not re- 
quired to go to court on 7-7-72. The ' 
High Court accepted finding of the trial 
court that the evidence of the com- 
plainant that he paid Rs. 2/- to the ac- 
cused on 7-7~72 cannot be accepted, 
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5. The only charge that is left against 
the accused is that he accepted a sum »f 
Rs. 2/- on 18-7272. Though the accused 
demanded a sum of Rs. 2/- on.-7-7-72 i- 
self, the complainant went to the police 
only on 17-7-72 after an interval of 120 
days and complained about the demard 
of bribe by the accused. The usual trep 
was set up and two marked notes dipped 
in anthracene powder were handed ovar 
to the complainant for being given <o 
the accused on demand. The case of the 
complainant. is that he went to. the 
court hall on the first floor where the az- 
cused was seated and asked for a date 
and when the accused d2manded Ruz- 
ees 2/- he gave it to him. The evidenze 
is said to be corroborated by Panch wit- 
ness Kirti Kumar Ext. 10. After the pre- 
arranged signal was given by the corn- 
plainant the police officer and others 
came in, Regarding the recovery bf 
Rupees 2/- the evidence is that after the 
money was paid by the  zomplainant to 
accused, the police caught hold of the 
hands of the accused. Nothing was done 
for about 20 minutes. Later the accus2d 
was taken to the adjoining room and 
when the Sheristedar had gone to.tre 
Chief City Magistrate ta inform him 
about the’ incident the search and tae 
recovery was effected. Th2 search was. 
concluded within 15 minutes. The trial 
court was. of the view that the entire 
story about the complainants giving 
Rs. 2/~ and its recovery is highly ari- 
ficial and evidence of the Panch witness 
Kirti Kumar, is unacceptable. The tral 


court pointed out that in tne 
court room there were several 
independent persons present whan 


the offer of the bribe was maije 
and accepted: Curiously even after tne 
police came the money. was not recover- 
ed immediately from the accused. The 
accused was taken into a room and afier 
a lapse of about 20 minutes, he was ask- 
ed to remove his shirt anj hand it over 
to the police. When the pocket of ‘the 
shirt was searched Rs. 2/- was recover- 
ed. 

6. In appreciating the | evidence in 
this case the background should not be 
forgotten. The complaint was prepared 
by Natvarlal who was accused in at least 
four cases. He did not have the . least 
compunction in saying that he used to 
give money to. the accused’ on several 
occasions, His case that he gave a bribe 
on 7-7-72 was rejected. His complant 
that bribe was demanded on 7-7-72 was 
lodged only on 17-7-72, Apart from the 


State of Gujarat S. C. 1559 


fact that the complainant is in the nature 
of an accomplice, his story prima facie is 
suspect. Before any court could act on 
his testimony, corroboration in mate- 
rial particulars is necessary. The prose- 
cution relies only on the evidence of 
Kirti Kumar, the panch witness for cor- 
roboration. Kirti Kumar is a student and 
employed in the office .of Tube Well 
Maintenance Department. which is in the 
same building as that of the Anti-Cor- 
ruption Department. No doubt, there is 
no evidence that he is inimically dispos- 
ed against the accused but he admitted 
that though his office usually starts at 
10.30 A. M. he came to his office on that 
date at 8.45 A. M. and joined the party 
who conducted the raid. Though the 
panch witness corroborates the com- 
plainant, regarding the recovery, the 
delay in effecting the recovery of the 
money, the failure to examine indepen- 
dent witnesses who were admittedly in 
the court hall and in the next room to 
which the accused was taken, and the 
recovery made, makes the entire prose- 
cution case unacceptable.’ 

7. The High Court while agreeing 
with the trial court that. the evidence of 
Natvarlal is suspicious and that it can- 
not be acted upon without sufficient cor- 
roboration: found that the testimony of 
the Panch witness was acceptable and 
afforded .. sufficient corroboration. The 
High Court based the conviction mainly 
on the ground that the marked notes 
were recovered from the person of. the 
accused and that panch witness-has 
spoken to the recovery of the money. In 
assessing the evidence of a- witness the 
entire background of the prosecution 
story should be kept in mind. It is seen 
the complainant has no regard for truth 
and his preferring a false. complaint 


-about payment of bribe on 7-7-72 and 


making the present complaint after ten 
days of the alleged demand cannot be 
ignored. In the circumstances, we do not 
think that it was safe for the High Court 
to base the. conviction solely on the testi- 
mony of the Panch ` witness. The trial 
court has given convincing reasons 
as to why the evidence of the panch wit- 
ness cannot be- accepted. In reversing the 
order of acquittal the High Court must 
find sufficient grounds for holding that 
the appreciation of the evidence by the 
trial court. is: unsupportable. On going 
through the evidence in the case, we feel 
that the trial court was right in. not ac- 
cepting testimony of the complainant 
and the panch witness and the High 
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Court...was not justified in. interfering 
with the order of acquittal.” ; 


- 8. In the circumstances: we allow -this . 


appeal, set aside the. conviction and 
sentence passed by the High Court and 
` restore the order of © ‘acquittal by the 
trial court, 

Appeal allowed 


‘AIR. 1980 SUPREME COURT 1560 / 
(From :— Rajasthan)* 
R. S. SARKARIA AND. 
V. D. TULZAPURKAR, JJ. 

Criminal Appeal No. 363 of 1979, 
D/- 30-7-1979. 

Col. Mohan Singh, Appellant v. State 
of Rajasthan, Respondent. . 

Penal Code (1860), Sec. 201 — Offence 
under — Evidence — Proof — Ilustra- 
tion — Judgment of Rajasthan High 
Court Reversed. 
Sec. 3). ~ 
` Where one P was shot dead at the 
farm of A by the accused D in conspi- 
racy with H and S and P’s body was 
taken in A’s car and thrown in a lonely 


"a 


well on the boundary of the village, but .. 


there was no allegation that A was in 
any manner concerned. as an abettor or. 


` accomplice in the murder or participated - 


or abetted the removal and disposal of 
P’s dead body, the mere fact that after 
five days after P’s murder A got his car 
washed at one petrol pump could not, by 
any stretch of imagination, be prima 
facie evidence of the factual ingredients 
of an offence under Section 201, Penal 
Code. J udgment of Raiasthan High Court 
Reversed, (Para 2) 

Mr. Ram Jethmalani Sr. Advocate (Mr. 
N. H. Hingorani Advocate with him), for 
Appellant; Mr. Badridas Sharma Advo- 
cate, for Respondent, 

JUDGMENT :— This appeal by special 
Teave is directed against an order, dated 
March 28, 1979, whereby the High Court 
of Rajasthan. dismissed the appellant’s ap- 
plication under Section 482, Criminal 
Procedure Code and refused to set aside 
an Order dated . August 14, 1978 of the 
Sessions Judge framing a charge under 


Section 201, Penal Code against the ap-. 


pellant. 

. 2. The prosecution case as put in 
Court is that on March. 4, 1978, one 
Padam Singh was shot dead at the farm 


Criminal Misc. Appln. No. 128 of 1978; 
Dj- 28-3-1979 (Rai).. ` : 


. HW/HX/E28/79/SSG - : Dg ato bag tects 


.: Mohan’ Singh-v.. State of Rajasthan: 


(Evidence Act (1872). 


agination, be 


AE R.: 


of the -— appellant-:‘by. the -~accused, 
Doongar Singh, in conspiracy with the 
accused, Haniff and Shambhoo Singh 
Padam Singh’s dead body was first put 
in a jeep for removal. After going some 
distance the jeep went out -of order. 
Thereafter, Doongar Singh brought the 
car of the appellant. The dead body was 
then transhipped into the car (RJE 2118) 
and was taken to a distance and thrown 
into a lonely well on the boundary of 
village, Ramasami. Doongar Singh then 
brought the car back to Mohan Singh’s 
bungalow where it was washed (vide the 


Police report of A.S.P. City (West). 
Jodhpur). It is not alleged that the ap- 
pellant was in any manner concerned as 
an abettor or accomplice in the murder 
or participated or abetted the removal 
and disposal of the dead body of Padam 
Singh. The only allegation on the basis 
of which a charge under Section 201, 
Indian Penal Code has: been framed 
against the appellant is that on March 8, 
1978, that is, five days after the murder 
of Padam Singh, he. got his car washed 
at the Petrol Pump of one Umrao Khan. 
In this connection, the investigating! 
Police Officer examined. Sardar Khan! 
son of Umrao Khan, Petrol Pump dealer 
and his servant, Mangilal. There is noth- 
ing in their statements that there was 
any blood on the car which was washed. 
There was not an iota of material on the 
record to furnish basis even for a grave 
suspicion that by getting the car wash- 
ed on the 8th March, 1978, the appellant _ 
caused any blood or other evidence re- 
lated to the murder of Padam Singh, to 
disappear. The ovresence of bloodstains 
on the car on the 8th March stood nega- 
tived by the prosecution’s own assertion 
(in the police challan) that Doongar 
Singh had got the blood on the car 
washed on the day of the murder, itself, 
The mere washing of the car on the 8th 
March could not, by any stretch of im- 
prima facie evidence of 
the factual ingredients of an offence 
under Section 201, Penal Code. The im- 
pugned Order. of the Sessions Julge be- - 
ing based on no evidential, material, 
whatever, was manifestly illegal. We, 
therefore, allow this appeal, set aside 
the impugned Order and quash the 





charge framed against the appellant, 


Appeal ‘allowed, l 
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AIR 1980 SUPREME COURT 1561 - 
(From: (1975) 1 Kant L. J. 356) 
A. N. RAY, C. J., K. K. MATHEW AND 
: Y. V.. CHAŅDRACHUD, JJ. 
Civil Appeals Nos, 1309-1305 of 1€73, 
D/- 17-9-1975. 


V. B. Badami etc. etec, Appellants v. 


State of Mysore and others, - Respon- 
dents. : 
; Mysore Administrative Service (Re- 


cruitment) Rules (1957), R. 17 (h) — Ss- 
sistant Commissioners Class-I (Junior 
Scale) — Seniority — Computation of — 
Appointment by- direct recruitment and 
by promotion — Quota rule — Principles 
to be followed — Coons of Iniia, 
Art. 309). 


In working out the sate ad the ol- 
lowing principles are generally follow- 
ed. First, where rules prescribe quota 
between direct recruits and promot2es, 
confirmation or ‘substantive appo-nt- 
ment can only be in respect of clear 
vacancies in the permanent strength of 
the cadre. Second, confirmed persons are 
senior to those who are officiat.ng. 
Third, as between persons appointed in 
‘officiating capacity, seniority is to be 
counted on thé length of continuous 
service. Fourth direct recruitment is 
possible only by competitive examina- 

` tion which is the prescribed procedure 
“under the rules. In promotional 'vacan- 
cies, the promotion is either by se ec- 
tion or on the principle of seniorty- 
cum-merit. A promotion could be made 
in respect of a tempoary post for a spe- 
cified period but a direct 
_ has generally to be made only in zes- 
pect of clear permanent | vacancy either 
existing or anticipated to arise at or 
about the period of probation is expect- 
ed to be completed. Fifth, if promotions 
are made to vacancies in excess of the 
promotional quota, the promotions may 
not be totally illegal but would be 
irregular. The. promotees cannot chim 
any right to hold the promotional posts 
unless the vacancies fall within tneir 
quota. If the promotees occupy any 
‘vacancies which are within the quote of 
direct recruits, when direct recruitment 
‘fakes place, the direct ‘recruits will oc- 


cupy the ‘vacancies within. their quota. 


Promotees who _ were occupying the 
vacancies: within the quota of direct re- 
cruits will either be reverted or they 


will be absorbed in the vacancies wichin . 


DX/HX/B731/80/DVT - 


-Vi B, Badami`v:-State of Mysore - 


recruitment. 


‘ded ‘into two categories, 
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their quota:in the facts’ and -circuinstan- -` 
ces of a case. The important principle’ is 
that as long as the quota rule remains 
neither promotees can be allotted to any 
of the substantive vacancies of the quota 


- of direct recruits nor direct recruits can 


be allotted to ‘promotional. vacancies. 


‘The result is that direct recruitment 


vacancies between 11 September, 1959 
and 26- October, 1964 cannot be 
occupied by any promotees. The fact 
that direct recruits were confirmed on 
26 October, 1964 will not rob the direct. ` 
recruits of their quota which remained 
unfilled from 2 December, 1957. 

(Paras 29, 34) 
Cases Referred : Chronological . Paras 


AIR 1975 SC 483 : 1975 Lab IC 354 


27, 39 
ATR 1974 SC 555 : (1974) 2 SCR 348 : 
‘1974 Lab IC 437 28 


AIR 1974 SC 1908: 1974 Lab IC 1280 27 
AIR 1973 SC 441 : (1972) 3 SCR 898 : 
1973 Lab IC 315 : 38 
AIR 1972 SC 2627 27, 36 

AIR 1967 SC 1427 : (1967) 2 SCR 703 
36 


RAY, C. J.:— These appeals are by 
special leave against’ the judgment, dated 


-15 December, 1972 of the High Court or 
. Mysore. 


2. The appellants in the writ petition 
asked for quashing the Gradation List 
of Officers published by the State on 13 
January, 1972.: The consequential prayer 
is for assigning correct ranks to the ap~ 
bellants. ; 

3. The principal question is the rela- 
tive seniority between direct recruits and 
promotees to the cadre of Assistant Com- 
missioners of Mysore Administrative 
Service Class I (Junior Scale). 

4. By a notification dated 13 January 
1972 the Government published the 
Gradation List which was prepared as 
on 1 January, 1972. In the Gradation 
List respondents Nos. 2 to 24 were placed 
at serial Nos. 214 to 236. The appellants 
are placed in the Gradation List at serial 
Nos. 273 to 280. The appellants chal- 
Ienge the- seniority of the. respondents 
in the Gradation List. 

5. On 2 December, 1957 the Mysore 
Administrative ` Service (Recruitment) 
Rules, 1957 . (hereinafter referred to as 
the 1957 Recruitment Rules) framed 
under Article 309 of the Constitution 


‘eame into force and the previous Rules 


were superseded. Under the 1957 Re- 
cruitment Rules Class I posts were divi- 
> One was the - 
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` senior scale post and the other was the 

junior scale post. The junior scale posts 
were to be filled up in the proportion of 
66-2/3 per cent by promotion from Class 
Il Officers and 33-1/3 per cent by direct 
recruitment by competitive examination 
to be held by the Public- Service Com- 
mission. 

6. By notification dated 23 January, 
1958 issued under Article 309 of the 
Constitution the Governor constituted 
the Mysore Administrative Service (Cadre) 
Rules with: effect from 1° November, 1956 
(hereinafter referred to as the Cadre 
Rules). The cadre consisted only of per- 
manent posts comprising 12 Senior Scale 
Posts and 135 Junior Scale Posts. The 
Cadre did not include temporary. posts. 

7. It may be stated here that the ini- 
tial cadre strength of Assistant Com- 
missioners Class I Junior Scale posts 
was filled by persons allotted to the new 
State of Mysore on 1 November, 1956 
when the new State of Mysore was 
formed. The allottees exceeding the 
strength of the cadre were gradually ad- 
justed against substantive vacancies. Till 
2 December, 1957 the Government did 
not frame special rules of recruitment 
applicable to the Mysore Administrative 
Service. Consequently, all the vacancies 
arising until 2 December, 1957 were fill- 
ed by promotion. 


8. On 2 December, 1957 the 1957 Re- 
cruitment Rules came into existence for 
filling 66-2/3 per cent posts by promo- 
tion and 33~-1/3 per cent posts by direct 
recruitment. In „September, 1959 the 
Government issued the Mysore Recruit 
ment of Gazetted Probationers Rules, 1959 
(hereinafter referred. to as the 1959 Pro- 
bationers Rules) 
direct recruitment to the Mysore Ad- 
ministrative Service was increased from 
one-third to two-thirds for a period of 
five years and the quota for promotion 
was reduced from two-thirds 
third. 


9. Pending finalisation of the inter- 
State seniority lists of Officers allotted to 
the new State of Mysore on 1 Nov,, 
1956 to the cadre of Assistant Commrs. 
the Government could not by reason of 
‘pending proceedings in courts in respect 
thereof confirm officers working. as As- 
sistant Commissioners for a long time. 
In order to meet the exigencies of ser- 
vice, Officers'in -Class TI service were 
promoted on officiating basis- as Assis- 
tant Commissioners in- Class I service 
(Junior Seale) from time to time. Under 
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.and 11 September, 1959 


whereby the quota for: 


to one- 
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Rule 17 (b) of the 1957 Recruitment 
Rules the Government could fill up posta 
temporarily by promotion in vacancies 
reserved for direct recruits but such 
Ppromotees became liable to be reverted 
after appointment of officers by direct 
recruitment. The Government permitted 
many officers from Class II including 
the appellants to officiate as Assistant 
Commissioners in Class I service subse- 


quent to 1 November, 1956. The earliest 


to be promoted on officiating basis 
among those promotees was Narsingha- 
rao Kallurkar on 30 November, 1959 who 
is numbered 268 in the Gradation . List 
as on 1 January, 1972. 


10. In September. 1959 the Govern- 
ment initiated steps for the first time 
for appointment of officers by direct re- 


cruitment to fill up the vacancies with- 


in the quota prescribed for direct recruits, 
The advertisement referred to 20 vacan- 
cies for the posts of Assistant Commis- 
sioners Class I and two vacancies for As- 
sistant Controllers in the State Accounts 
Service. These vacancies for direct re- 
cruits had arisen during the period im- 
mediately prior to the issue of the noti- 
fication. These vacancies arose between 
2 December, 1957 when the 1957 Re- 
cruitment Rules came into existence 
when the 1959 
Probationers Rules came into force. The 
notification made it clear that the ap- . 
pointment of probationers by direct re-+ 
cruitment was subject to the 1957 Re- 
cruitment Rules, the Mysore Govern- 
ment Servants Frobation Rules, 1957, 
and the 1959 Probationers Rules. The 
Public Service Commission conducted 
the competitive examination and select- 
ed 17 among respondents Nos. 2 to 24 for 
appointment as - Assistant Commis~ 
sioners Class I (Junior Scale) on proba- 
tion. It may be stated here that the 
other six respondents were allotted to 
the service as a result of judgment of 
this Court. There is no dispute that all 
the 23 persons being respondents Nos, 2 
to 24 are treated as direct recruits. 


11. Respondents Nos. 2 to 24 were ap- 
pointed on probation by order dated 26 
October, 1962. They were required to 
undergo training and probation for a 
period of two years. During the said 
period their appointments were provi- 
sional and liable to termination on one 
month’s notice, as was the case of re- 
cruitment of probationers. In order to 
cause minimum - prejudice to the offi- 
ciating promotees and in. order to meet 
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the audit objections by. reason of lack of 
provision in the 1957 Recruitment Rules 
for training reserves the Government 
sanctioned 20 -temporary -posts to acy 
.commodate the probationers for the 
period of their training. ` 


"12. On completion of the period of 
probation the Government issued a 
declaration under Rule 5 of the Mysore 
Government Servants Probation Rules 
1957 that the respondents had satisfac- 
torily completed the period of probation 
on 26 October, 1964. Consequent upon 
such declaration each cf the respon- 
dents became entitled under Rule 9 of 
the Government Servants Probation 
Rules, 1957 to be confirmed as a full 
member of the service in the class or 
category for which he was selected at 
the earliest opportunity to any sub- 
stantive vacancy which may exist or 
arise in the permanent cadre of such 
class or category. Respondents became 
entitled to be full members of the ser- 
vice and to confirmation in the perma- 
nent cadre against vacancies existing 
within their quota since the promulga- 
tion of the 1957 Recruitment Rules. 

13. The Government action declaring 
respondents to have satisfactorily com- 
pleted .the probation under Rule 5 of the 
Probation Rules ‘resulted in the con- 
firmation of the respcndents in sub- 
Stantive vacancies with effect from 26 
October, 1964. The creation of tempo- 
rary posts for the duration of the train- 
ing of respondents Nos. 2 to 24 as proba- 
tioners was not renewed in 1964. The 
actual confirmation was delayed because 
of the finalisation of int2r-State senio- 
rity lists of ‘the allottees. - 


14. The appellants contended first 
that the word “vacancies” occurring in 
the 1957 Recruitment Pules means- not 
only vacancies in the permanent posts 
but also in temporary posts, and,- there- 
fore, the quota rule applies to vacan- 
cies in all posts whether permanent or 
temporary. On that construction it is 
said that up to 10 September, 1959 there 
were 59 vacancies and though the quota 
was for 39 promotions and 20 for direct 
recruitment there were in fact 59 pro- 
motions -and no direct racruitment with 
the result that 59 promotees filled up all 
the vacancies permanent or temporary. 

15. The second contention of the ap- 
pellants was that the respondents (who ?) 
were directly recruited as Assistant Com- 
missioners on 26 October 1962 against 
temporary vacancies created with ef- 
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fect from 26 October, 1962 are not en- 
titled to claim seniority ‘over the ap- 
pellants who had been promoted earlier 
than them and whose promotion was 
within the quota of 59 vacancies. ` 

16. The third contention was that the 
direct recruits were not entitled to 
count their seriority from a date anterior 
to the date of théir recruitment by tak- 
ing advantage of the fact that the vacan- 
cies. required to be filled up by direct 
recruitment had not been actually filled 
up by direct recruitment, but had been 
filled up actually by promotion. 

17. The fourth contention was that 
all the Assistant -Commissioners who 
were directly recruited or promoted to 
the posts of Assistant Commissioners 
formed one class and their inter se seni- 
ority in the cadre of Assistant Commis- 
sioners has to be determined on the 
basis of length of service rendered by 
them in the category in order to baye 
equality. 

18. The fifth contention was that the 
respondents who were appointed on tem- 
porary basis and the appellants who 
were promoted on officiating basis 
were entitled to have their seniority 
determined in accordance with the pro- 
visions of Rule 2 (c) of the Mysore Gov- 
ernment Servants (Seniority) Rules, 1957. 
Rule 2 (c) is as follows :— 


“Seniority inter se of persons ap- 
pointed on temporary basis will be 
determined by the dates of their continu- 
ous officiation in that grade and where 
the period of officiation is the same the. 
seniority inter se in the lower grade shall 
prevail”. 

19. The sixth contention was that 
the respondents were appointed on tem- 
porary basis with effect from 26 Octo- 
ber, 1962 against temporary posts creat- 
ed for them and they could not claim 
seniority to appellants for these reasons. 
Under Rule 5 of the Mysore 
ment Servants Probation Rules, 1957 the 
probationers are deemed to have satis- 
factorily completed their probation on 
the issue of an order to that effect. The 
respondents who were confirmed in sub- 
stantive vacancies could be confirmed 
only in vacancies which might exist or 
arise after 26 October, 1964 and not 
earlier. The respondents were confirmed 
against substantive vacancies which arose 
from 12 September, 1960 onwards. Both 
the 1957 Recruitment Rules and the 1959 
Probationers Rules contemplate obser- 
vance of quota rule.at the time of ap- 


Govern- . 


‘1564 S. €. 


` pointment -. and promotion,’ ‘The: ques- 


tion of enforcément: of quotà:rules`does- 


not apply at the time of confirmation, 
The quota rule will only apply when the 
vacancies are filled up either by direct 
. recruitment or promotion. The appel- 
lants are promoted prior to the direct 
recruitment of the respondents, and 


therefore, they are entitled to claim ` 


seniority. 


20. One of the ‘most important 
matters to be. kept in the forefront is 
that the permanent cadre strength of the 
‘Mysore Administrative Service is 147 of 
` which senior duty posts are 12 and the 
junior duty posts 135. 

21. The substantive 
arose between 2 December, 1957 and 10 
September, 1959 were classified into 
vacancies which were required to be 
filled up by direct recruitment and by 
promotion, in the ratio of 1/3 and 2/3 
respectively in accordance with the 1957 
Recruitment Rules which came into force 
on 2 December, 1957. The substantive 
vacancies which arose from 11 Septem- 
ber, 1959 to 26 October, 1964, the date 
when the direct recruits were confirmed 
were ¢lassified as direct recruitment and 
promotional vacancies on two-thirds and 
one-third basis respectively in accor- 
dance with the 1959 Probationers Rules 
which came into existence on 11 Septem- 
ber, 1959. The substantive vacancies 
which arose between 26 October, 1964 
up to 10 September, 1965 have been 
classified as direct recruitment and pro- 
motional vacancies on. two-thirds and 
one-third basis respectively in accor- 
dance with the 1959 Probationers Rules 
which continued to be operative up to 
11 September 1965. From 11 September, 
1965 to 8 October, 1971 ‘the quota for 
direct recruitment became one third and 
for promotional vacancies it was two 
third. | 

22. The’ contention of the appellants 
that the respondents were recruited to 
temporary vacancies is wrong for these 
principal reasons. 


23. First, the cadre here consists only 
of permanent posts. The cadre does not 
consist of any temporary post. The total 
number of vacancies between 2 Decem- 
ber, 1957 and 10 September, 1959 were 
59. Under the quota 39 were promo- 
tional vacancies and 20 were ‘direct re- 
cruitment vacancies. There were in fact 
59 promotees.. They were 20 in excess of 
their quota. There was however ` no 


direct. recruitment during ‘that’ periód: - 
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vacancies which 
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Again, between:‘11::Septémber, 1959 arid- - 
10 September, 1955 the total numberof °‘ 
vacancies were 238. Under the quota 
system 71 were promotional vacancies 
and 137 were direct recruitment vacan- 
cies. There were in fact 168  promotees 
during the period. Therefore 97 promotees 
were in excess of their quota. Out of the 
137 direct recruitment quota only 20 
were filled up during the period. In this 
background it appears that when in 1962 
direct recruitment was made there were 
20 direct recruitment vacancies in the 
quota which were not filled up. Thè pro- 
motees, however, being 20 in . excess 
were not entitled to confirmation against 
the vacancies within the quota of the 
direct recruits. The promotees were pro- 
moted on officiating basis. Therefore, 
when the respondents were appointed by 
direct recruitment on probation under 
order dated 26 October, 1962 they were 
required to underzo training and proba- 
tion, for a period of two years. In order 
to meet the audit objections by reason of 
lack of provisions in the Recruitment 
Rules for training reserves the Govern- 
ment sanctioned 20 temporary posts to 
accommodate the probationers for the 
period of their probation. On the com- . 
pletion of the period of training -there 
was no renewal of the temporary posts, 
Therefore, the temporary posts which 
were created for the direct recruits dur- 
ing their period cf. probation cannot -be 
taken into accoun: in working out the 
quota rule and for adjustment of seni- 
ority. 

.24. It may also be stated here that 
the promotees had not been deprived of 
their appointment and they had not been 
subjected. to any reversion. The 
implementation of the. quota rule 
has resulted in the adjustment of seni- 
ority consistent with the quota. The con- 
firmations had been issued in the case 
of promotees and direct recruits having 
regard to the permanent strength of the 
cadre and the quota. 

25. Second, the advertisement of the 
Public Service Commission inviting 
direct recruits stated that the posts “are 
likely to be made permanent”. The order 
of appointment of the respondents as 
Gazetted Probationers on seléction by 
the Public Service Commission’ stated 
that the respondents were appointed as 
Probationer Assistant Commissioners, 
The order of appointment refers obvi- 
ously to the 1959 Probationers Rules. ` 

26. Third, Rule 9 of. the Mysore Gov- 
erment Servants ProbdtiorRulés : states. 


that’ a--probationer :who- has been declar- 
‘ed to have: satisfactorily - .completed ais 
probation. has to be confirmed as a full 
member of the . service at the. earliast 
opportunity -in any substantive. -vacarcy 
which may exist or arise in the perma- 
nent cadre of the service in respect of 
which he has been recruited as a proba- 


tioner. This Rule exclujes temporary 
posts from the cadre. It is, therefcre. 
impossible to hold that the direct 7e- 


cruits were temporary employees oat- 
side the permanent cadre of the serv-ce. 


27. Counsel on behali of the aprel- 
Yants contended that the quota rule «p- 
plies to vacancies in all posts, whetrer 
permanent or temporary and relied on 
the. decisions of this Ccurt in Biskan 
Sarup Gupta v. Union of India AIR 
1972 SC 2627; G. R. Luthra v. Lt. Gav- 
ernor, Delhi, AIR 1974 SC 1908 end 
A. K. Subraman v. Union of India, ZIR 
1975 SC 483. In all these cases the cajre 
comprised of both permanent znd 
temporary posts. In Bishan Sarup’s case 
(supra) the cadre consisted of permanent 
and temporary posts. In: Luthra’s case 
_(supra) cadre post as: cefined in zhe 
Rules includes a tempcrary post. In 

. Subraman’s case (supra) it was said tnat 
a cadre might consist only of permaneant 
posts or sometimes also of | temporary 
posts. In the present case, Rule 9 of zhe 
Probation Rules of 195” provides for 
confirmation of a  probacioner as a :ull 
member of the service ir: any substan- 
tive vacancy. in the permanent cadre 
of such class. This rule establishes the 
exclusion of temporary posts from the 
cadre, 

‘28. In E. P. Royapva v. State of 
Tamil Nadu (1974) 2 SCR 348: (AIR 
1974 SC 555) this Court said on the em- 
struction of Rule 4 (2) af the. relevant 
Cadre Rules in that case that the State 
Government might add for a_ period to 
the cadre one or more poss. But the pests 
so added could not become cadre pects. 
The temporary posts which are crested 
due to exigencies of the service are 
posts which are outside the cadre. 


. 29. In working out the quota rale, 
these principles are generally followed. 
First, where rules prescribe quota be- 
tween. direct recruits and promotes, 
confirmation or substant:.ve appointment 
can only be in respect of. clear vacan- 
cies in the permanent strength of the 
cadre. Second,. confirmed persons are 
senior to those who are officiating. Th rd, 


as. between.:persons. appointed. in offic.at: | 


.V.-B. Badami. v. /State of Mysore. i: °° 


-motion is either by 


-motion .could be made in 
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seniority. is.to be counted 
on the length of continuous . service, 
Fourth, direct recruitment is; possible 
only by competitive examination which 
is the prescribed procedure under thej- 
rules. In promotional vacancies, the pro- 
selection or on the 
principle of seniority-cum-merit. A pro- 
respect of a 
temporary post or for a specified period 
but a direct recruitment has generally 
to be made only in respect of clear 
permanent vacancy either existing or 
anticipated to arise at or about the 
period ef probation is expected to be 


ing-. capacity; 


„completed. Fifth, if promotions are made 
- to vacancies in excess of the promotional 


quota, the promotions may not be total- 
ly illegal but would be irregular. The 
promotees cannot claim any right to 
hold the promotional posts unless the 
vacancies fall within their quota. If the 
promotees occupy any vacancies which 
are within the.quota of direct recruits, 
when direct recruitment takes place, the 
direct recruits will occupy the vacancies 
within their quota. Promotees who were 
occupying the vacancies within the 
quota of direct recruits will either be re- 
verted or they will be absorbed in the 
vacancies within their quota in the fact 
and circumstances of a case. 


30. The quota between promotees-and - 
direct recruits is to be fixed with refer- 
ence to the permanent strength of 135 - 
Junior Duty posts. Persons who were al- 
lotted the Junior Duty posts under 
the States Reorganisation Act are to 
be accommodated within the perma- 
nent cadre strength of 135 posts. 
If they are in excess of the num- 
ber then the excess will have to be ac- 
commodated in the promotional vacan- 
cies during the subsequent period com- 
mencing from 2 December, 1957 to -10 
September, 1959. ` l 


31. Persons Nos. 1 to 164 in the 
Gradation List consist of persons who 
were allotted under the States Re- 
orgnisation Act on.1 November, 1956. 
The ranks of those 164 persons were 
determined in accordance with the 
final inter-State: Seniority List. Per- 
sons Nos. 165 to 184 are promo-. 
tees who were allotted to substantive 
vacancies arisihg from 1 November, 1956 
to. 1 December, 1957 on the basis of 
their continuous service in the cadre. 
There was-no quota rule for the period 
1 November, 1956 to 1 December, 1957.- 
Therefore, .. „neither the ~ „promotions . of ` 
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those persons nor their relative semority 
ean be disturbed. 

32, Persons Nos. 185 to 213 are pro- 
motees. Persons Nos. 214 to 236 are 
direct recruits. Persons Nos, 237 to 280 
are also promotees. From 2 December, 
1957 when the 1957 Recruitment Rules 
came into existence till 10 September, 
1959 when the 1959 Probation Rules 
came into force the State promoted 
many persons from Class II. Two-thirds 
of the total vacancies for the period 
2 December. 1957 to 10 September, 1959 
were promotional vacancies. Therefore, 
all persons promoted to those two- 
thirds vacancies cannot be disturbed. Those 
promotees who are in excess of the two 
thirds vacancies will be pushed down to 
the vacancies in the subsequent period. 
The remaining one-third vacancies were 
for direct recruitment. Direct recruits 
equal in number to those one-third 
vacancies should be placed next after the 
promotees placed in the first two-thirds 
vacancies between 2 Dec., 1957 and 10 
September -1959. If direct recruits are in 
excess of the quota they will similarly 
be shifted to the subsequent period. 

33. The next period is from 11 Sep- 
tember, 1959 to 26 October, 1964. From 
11 September, 1959 the promotional 
vacancies became one-third and direct 
recruitment vacancies became two-thirds. 
The excess promotees during the previ- 
ous period will be first absorbed in the 
promotional vacancies and thereafter 
promotees during the period will be ab- 
sorbed. Again, if there would be excess 
promotions they will be shifted to the 
following period. 

34. The important principle is that 
as long as the quota rule remains nei- 
their promotees can be allotted to any 
of the substantive vacancies of the quota 
of direct recruits nor direct recruits can 
be allotted to promotional vacancies. 
The result is that direct recruitment 
vacancies between 11 September, 1959 
and 26 October, 1964 cannot be occupied 
by any promotees. The fact that direct 
recruits were confirmed on 26 October, 
1964 will not rob the direct recruits of 
their quota which remained unfilled 
from 2 December, 1957. 


35, The Government confirmed the 
direct recruits and the appellants by 
adjustment of vacancies within their 


respective quota and determined their 
seniority in accordance with Rule 2 (b) 
of the Seniority Rules. Seniority is based 
on confirmation as full member of the 
service in the substantive vacancy, 


V. B. Badami v, State of Mysore 


- the 
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36. In S. C. Jaisinghani v. Union of 
India (1967) 2 SCR 703 ; (AIR 1967 SC 
1427) it was said that when the quota 
was fixed for the two sources of recruit- 
ment the quota could not be altered ac- 
cording to exigencies of the situation. It 
was held there that the promotees who 
had been promoted in excess of thé pre- 
scribed quota should be held to have 
been illegally promoted. In Bishan Sarup’s 
case (AIR 1972 SC 2627) (supra) it was 
held that when it was ` ascertained that 
not more than 1/3 of the vacancies were 
to go to the promotees and the rest to 
the direct recruits, the ratio was not 
made dependent on whether any direct 
recruit was appointed in any particular 
year or not. The promotees were entitl- 
ed to 1/3 of the vacancies in any parti- 
cular year, whether or not there was 
direct recruitment by competitive ex- 
amination in that year. 


37. Two principles are established in 
decisions referred to. One is that 
quotas which are fixed are unalterable 
according to exigencies of situation. 
Quotas which are fixed can only be 
altered by fresh determination of quotas 
under the relevant rule. The other is 
that one group cannot claim the quota 
fixed for the other group either on the 
ground that the quotas are not filled up 
or on the ground that because there has 
been a number in excess of quota the same 
should be absorbed depriving the other 
group of quota. 

38. In Bachan Singh v. Union of 
India (1972) 3 SCR 898: (AIR 1973 SC 
441). the two appellants were promoted 
in the years 1958 and 1959. The respon- 
dents were appointed by direct recruit- 
ment in 1962, 1963 and 1964. The -respon- 
dents were confirmed in’ their posts be- 
fore the appellants. The appellants con- 
tended that the respondents who were 
directly appointed after the appellants 
had been promoted were not to be con- 
firmed in permanent posts before the ap- 
pellants. It was held that the direct re- 
cruits were confirmed against permanent 
vacancies within their quota. The earlier 
confirmation of direct recruits though 
appointed later was upheld on the 
ground that they fell within their quota 
of permanent vacancies. 


39. Subraman’s case (AIR 1975 SC 483) 
(supra) on which the appellants relied 
also held that each quota would have to 
be worked independently on its own 
force. In that case the Assistant Execu- 
tive Engineers who were initially entitl- 
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ed to 3/4th and subsequertly to 2/3rd of- 


the vacancies while Assistant - Engineers 
who were entitled initially to 1/4th aad 
subsequently to 1/3rd of such vacances 
were held to be entitled {o-their respec- 
tive quotas independent of the fact wke- 
ther any person: from one class or the 
other was promoted or nct. It was illws- 
tracted by saying that if there were 
three vacancies in a year, two would go 


to the Assistant “Executive Enzi- 
neers and one would go to the 
Assistant Engineers and even if 


there were not eligible Assistant Execu- 
tive Engineers who could be promozéd 
to fill in two vacancies belonging to their 
quota, one vacancy is to be filled up by 
promotion of- an Assistart Engineer, if 
-he was eligible. Similarly. if two vacen- 
cies belonging to the qucta of Assistant 
Executive Engineers are to be filled by 
Assistant Engineers for want of aveil- 
ability of eligible Assistant Execut-ve 
Engineers the appointment of Assistant 
Engineers to fill in those two vacancies 
would be irregular because they world 
have to be pushed dowr. to later years 
when their appointment could be 
regularised as a result of absorption in 
‘their lawful quota for those years. 


40. For the foregoirg reasons, we 
hold that the respondents Nos. 2 to 24 
were entitled to the vacancies witnrin 
their quota which had noz been filled up 
and they are senior to fhe appellants. 
We affirm the judgmen: - of the Hgh 
Court and dismiss the ‘appeals. Parties 
will pay- and -bear their own costs in 
these appeals, i : 

l Appeals dismissed, 


“AIR 1980 SUPREME COURT 1567 ` 


R. S. PATHAK AND 
O. CHINNAPPA REDDY, JJ. 


Writ Petns. Nos. 154 and- 385- of 1272, 
D/- 24-7-1980. 


M/s. K. L. Johar & Co., Petitioner v. 
Assistant Commissioner of Sales Tax (As- 
sessment) Special Circle. Ernakulam and 
another, Respondents, 


Kerala General Salés Tax Rules (1933), 
R. 9 (1) — Applicability — Total Tuen- 
over — Computation — Amount recover- 
ed as deposit by way of sales tax on 
freight and excise duty — Held. deduc- 
tible from. total turnover, 


HX/HX/D913/80/DVT 
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In addition to sale price, dealer charg- 
ed the purchasers for freight and excise 
duty and also included in the bills a cer- 
tain amount by way of “deposit” in casa 
sales tax is charged on freight and ex- 
cise duty. The amounts recovered by 
way of freight and excise duty are in- 
cludible and were in fact included in 
the total turnover for the purpose of 
sales tax. - 

Held in the drami that the de- 
posit amounts must be regarded as sales 
tax recovered by the dealer and payable 
to the Revenue. The - dealer was there- 
fore entitled to deduct the amount of 
deposit from the total turnover for the 
purpose of sales tax. (Para 2) 


PATHAK, J.:— Both these writ peti- 
tions have been filed under Article 32 of 
the Constitution ' against assessments 
made under.the Kerala General Sales 
Tax Act,` 1963 by the Assistant Commis- 
sioner of Sales Tax (Assessment) Special 
Circle. Ernakulam for the assessment 
years 1970-71 and 1971-72 respectively. 
The petitioner contends that the assess- 
ing authority has acted without power 
in including in its total turnover certain 
amounts recovered by the petitioner from 
its customers as tentative deposits on the 
sale of goods made to them. 


2. It appears that the petitioner sells 
liquor and on some sales of liquor it not 
only charged the purchasers for freight 
and excise duty but also included in. the 
bills a certain amount by way of “depo- 
sit” to be charged as sales tax in the 
event of fréight and excise duty being 
included in the total turnover for the 
purpose of assessment. In the assess- 
ment orders, the assessing authority did 
not clearly pronounce on the true nature 
of the amounts recovered by way of de- 
posit but it is now not disputed that the 
deposits were in fact recovered by the 
petitioner as alleged by it. It is also not 
disputed that the amounts recovered by 
way of freight and excise duty are in- 
cludible in the total turn-over of the 
petitioner for the purpose of sales tax. 
In the circumstances, it is clear that the 
“deposit” amounts must be regarded as 
sales tax recovered by the petitioner and 
payable to the Revenue: Indeed. it is 
admitted between the parties that the 
amounts have since been paid over and 
realised by the Revenue. That being so, 
Rule 9 (1) of- the Kerala General Sales 
Tax Rules comes into operation and in 
accordance -with it the amounts recover- 
ed as deposit by the dealer, and now 


Wen az found to represent -sales 
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tax, must be 
- Ideducted from the total turnover of the 
dealer for the purpose of assessment to 
sales tax. f ; 

. 3. In the circumstances, the writ peti- 
’ tions are allowed. and the assessment 
orders are quashed insofar as they. in» 
clude the amounts recovered as “depo- 
sits”. in the total turnover of the: peti- 
tioner for the assessment years 1970-71 
and 1971-72. There is no order as to 
costs. 


Writ Petitions allowed. - 





AIR 1980 SUPREME COURT 1568 
(From: Andhra Pradesh)* 


Y. V. CHANDRACHUD, C. J., P. N. 
BHAGWATI, V. R. KRISHNA IYER, 
vV. D. TULZAPURKAR AND 

i A. P. SEN, JJ. 

Civil Appeals Nos. 14-32, 902, 879 ete 
etc. of 1978 and 3447 and 3450 of 1979, 
D/- 9-5-1980. 

Thumati Venkaiah etc. ete., Appellants 
v. State of Andhra Pradesh and others 
ete., Respondents. 


(A) Constitution of India, Art. 24 — 
Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1973) 
is not ultra vires on ground of possibility 
of certain areas being notified to be urban 
agglomerations under the Urban Land 
(Ceiling & Regulation) Act, 1976. (An- 
dhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
S. 1). 

The Andhra Pradesh Legislature had 
at the time when the Andhra Pradesh 
Act was enacted, no power to legislate 
with respect of ceiling on urban immove- 
able property. That power stood trans- 
ferred to Parliament and as a first step 
towards the eventual imposition of ceil- 
ing on immoveable property of every 
other description, Parliament enacted 
the Central Act with a view to imposing 
ceiling on vacant land, other, than land 
mainly used for the purpose of agricul- 
ture, in an urban, agglomeration. The 
argument that the Andhra Pradesh Act 
sought to impose ceiling on land in the 
whole of Andhra Pradesh including land 
situate in urban agglomerations and 
'. since the- concept of urban agglomeration 
refined in Section 2 (n) of the Central 
Act was an expansive concept. and any. 


*Writ Petn. No. 1872 of 1977 ete ete., ` D/- 
13-10-1977 (Andh Pra). 
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_invalid but because the. 


area with .an “existing or future- popula- 


tion of more than one lakh eould be nəti- - . 


fied to be an urban agglomeration, the 
whole of the Andhra Pradesh Act ‘was 
ultra vires and void as being outside. the 
legislative competence of thé Andhra 
Pradesh. legislature, plausible though it 
May seem, is unsustainable. It cannot -be 
contended that merely because an area 
may possibly in the future be notified’ as 
an urban agglomeration under S. 2 (n) 
(A) (ii) of the Central Act, the Andhra 
Pradesh Legislature would cease to have 
competence to legislate with respect to 
ceiling .on land situate in such area, even 
though it was not an urban agglomera~ 
tion at the date of enactment of the An- 
dhra Pradesh Act. Undoubtedly, when an 
area is notified as an urban agglomera- 
tion under S. 2 (n) (A) (ii), the Central 
Act would apply to land situate in such 
area and the Andhra Pradesh Act would 
cease to have application, but by that 
time the Andhra Pradesh Act would have 
already. operated to determine the ceiling 
on holding of land falling within the de- 
finition in Section 3 (j) and: situate with-’ 
ing such area. (Para 6) 


(B) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1 of 1973), Ss. 3 (f) and 4 — Divided 
Minor son cannot be excluded from the 
‘family unit’, 


It is true that a partition effected prior 
to 2nd May, 1972 is not invalidated by the 
Andhra Pradesh Act and therefore, any 
property which comes to the share of a 
divided minor son would in law belong 
to him and would not be liable to be re- 
garded as part of joint family property. 
But, under the definition of ‘family unit’ 
in Section 3 (f) the divided minor son 
would clearly be included in the ‘family 
unit and by reason of Section 4, his 
land, whether self-acquired or obtained 
on partition, would be liable to be club-. 
bed with the lands held by the other 
members of the ‘family unit’, The land 
obtained by the divided minor son on parti- 
tion would be liable to be aggregated 
with the lands of other members of the 
family unit not because the partition is 
land „held by 
him, howsoever, acquired, is liable to be 


clubbed with the lands of other, members: 


for the purpose of applying the « ceiling 
area to the ‘family unit’. Hence a divid- 
ed. minor son cannot be excluded -from’ 
the ‘family unit’. That would be flying 


v. in-the face of Sections 3 a ang 4 of thet 


Act, |. a Gate 7) 
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‘AIR 1979 -SC 1415: (1979) 3 SCR 802 2 
Mr. F. S. Nariman, Sr. Advocate (Mr. 
_K. Krishna Rao and Mr. K. Rajend-a 
Choudhary Advocates with him) in C. A. 
Nos. 14 to 23, 25-29, 1223-1224 and 1628 
‘of 1978, 3447 and 3449 of 1979 and Ir. 
A. & Subba Rao, Advocat2 in C. A, Yo. 
1126 and W. P. Nos. 3973, 4198, 4199, 42C0, 


4317, 4318 and 4210 of 1¢78, for Appel- - 


lants. 


BHAGWATI, J.— These appeals Dy 
special leave and writ petitions represent 
a last but desperate attempt by the class 


of landholders in Andhra Pradesh to €e-' 


feat an agrarian reform Jezislation enact- 
ed by the State for the kenefit of the 
weaker sections of the community. It is 
` indeed a matter of regret that a statıte 
intended to strike at concentration of 
land in the hands of a few and to act as 
a great equaliser by reducing inequal-ty 
in holding. of land betweer. the haves and 
the have-nots should have practically 
remained unimplemented jor a period of 
over seven years. Unfortunately, this is 
the common fate of much of our social 
welfare legislation. We .can boast of some 
of the -finest legislative measures calcu- 
lated to ameliorate the socio-economic 
conditions of the poor and the deprived 
and to reach social and economic justce 
to them; but regrettably, a large part of 
such legislation has remained merely on 
paper and the benefits of such legislation 
have not reached the common man to 
any appreciable extent. The Andhra Pra- 
desh Land Reforms (Ceiling on Agricul- 
tural Holdings) Act 1 of 1973 (hereinaf-er 
referred to as the Andhra Pradesh Act) 
which is challenged in the present ap- 
peals was enacted by th2 Andhra Pza- 
desh Legislature on Ist January, 1973. 
Sonn after its enactment, the  consticu- 
tional validity of the Ardhra Pradesh 
Act was challenged before the Andira 
Pradesh High Court on various grourds. 
but a Full Bench of the High Court ae- 
gatived the challenge and held the £n- 
dhra Pradesh Act -to be constitutionally 
valid. Though this judgment was deliv=r- 
ed by the High Court as early as 1-_th 
April, 1973,.no effective steps for imple- 
mentation . of the Andhra Pradesh -ict 
could be taken, since the Andhra Pra- 
desh Act- merely remained on the sta- 
tute ‘book and for some inexplicable r2a- 
son. it was not brought into force until 
ist January, 1975. Even alter.the Andara 
Pradesh Act was brought into Tores, aọt 
~" 4980. S.. @.)99 ; SE G5 es 
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‘State of A. `P. . 
‘much enthusiasm was shown by the Gov- 
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ernment in implementing its provisions 
and in the meanwhile, it was found ne- 
cessary to amend the legislation and 
hence the Andhra Pradesh Land Reforms . 
(Ceiling on Agricultural Holdings) 
Amendment Act, 1977 was enacted with 
retrospective effect from Ist January, 
1975 and by this amending Act certain 
amendments were made which ‘included 
inter alia the introduction of Section 4A. 
We shall presently refer to the relevant 
provisions of the amended Andhra Pra- 
desh Act, but before we do so. it 1s ne- 
eessary to point out that as soon as the . 
amending Act was passed, another round 
of litigation was started by the landhold- 
ers by filing writ petitions in the High 
Court challenging once again the consti- 
tutional validity of the Andhra Pradesh 
Act. There were several grounds on 
which the constitutional validity was 
challenged but the main ground was that 
by reason of the enactment of the Urban 
Land (Ceiling & Regulation) Act, 1976 
(hereinafter referred to as'the Central 
Act), the Andhra Pradesh Act had be- 
come ‘void and inoperative. Certain other 
questions involving the interpretation of 
the provisions of the Andhra Pradesh 
Act were also raised in some of the writ 
petitions, but they too need not be men- 
tioned here, because in the course of the 
hearing we made it clear to the parties 
that we -would examine only the consti- 
tutional validity of the Andhra Pradesh 
Act and other questions could be agitat- 
ed by the landholders in the appeals filed 
by them against the orders determining 
surplus land. It was pointed out to us 
that some of the landholders had not fil- 
ed appeals within the prescribed time 
and grave ‘injustice. would therefore re- 
sult to them if these questions were not 
decided by us. But the learned Additional 
Solicitor General appearing on behalf of 


‘the State fairly stated before us that if 


appeals have been filed beyond time or 
are filed within a month of disposal of 
these appeals. and writ petitions, the de- 
lay in filing the appeals would be con- 
doned. Turning to the constitutional 
challenge, which in those days was re- 
quired to be decided by a Full Bench of 
5 Judges of the High Court, it was held 


that the enactment of the Central Act did 
not have the effect of invalidating the - 
whole of the Andhra Pradesh Act, but 


‘since the provisions of the Andhra Pra- 
desh Act were repugnant to the provi- . 
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sions of the Central Act so far as con- 
cerned land satisfying both the definition 
of ‘land’ in “the Andhra Pradesh Act 
and the definition of ‘vacant land’ in the 
, Central Act. the Andhra Pradesh Act: was 
held not applicable to ‘vacant land’ fall- 
ing within the ambit of the Central Act. 
The High Court accordingly granted a 
_ declaration to this effect to the land- 
holders, but save for this limited relief, 
dismissed the writ petitions in all other 
respects, since in the opinion of the 
High Court there was no substance in 
any of the other contentions raised on 
behalf of the landholders. The landhold- 
ers thereupon preferred the present ap- 
peals after obtaining special leave from 
this Court. Writ petitions were also filed 
directly in this Court by some of the 
landholders. 


2. The principal contention urged on 
behalf of the landholders in support of 
the appeals and writ petitions was that 


‘the Andh. Pra. Act was ultra vires and _ 


void as being outside the legislative com- 
petence of the Andhra Pradesh Legisla- 
ture. This contention was based on two 
resolutions, one dated 7th April 1972 
passed by the Andhra Pradesh Legisla- 
tive Council and the other dated 8th 
April, 1972 passed by the Andhra Pra- 
desh Legislative Assembly under cl. (1) 
of Article 252 of the Constitution. This 
~ Article carves out an exception derogat- 
ing from the normal ‘distribution of legis- 
tive ‘powers between the Union and the 
States under Article 246 and is in the fol- 
lowing terms: 


“Art. 252 (1): If it appears to the legis- 
latures of two or more States to be de- 
sirable that any of the matters with res- 
pect to which Parliament has no power 
to make laws for the States except as 
provided in Articles 249 and 250 should 
be’ regulated in such States by Parlia- 
ment by law, and if resolutions to that 
- effect are passed by all the Houses of 


the Legislatures of those States, it shall. 


be lawful for Parliament to pass an Act 
for regulating that matter accordingly, 
and any Act so passed shall apply to 
such States and.to any other State. by 
which it is adopted afterwards by reso- 
lution passed in that behalf by the House 
or, where there are two Houses, by each 
of the Houses of the Legislature of that 
State. 


(2) An Act so passed by Parliament 
may be amended or repealed by an Act 
of Parliament passed or adopted in like 
manner but shall not, as respects any 
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State to which it applies, be amended or 
repealed by.an Act of the legislature of 
that State.” 


The effect of passing of, resolutions by 
the Houses of Legislature of two or more 
States under this constitutional provision 
is that Parliament which has otherwise no 
power to legislate with respect to a mat- 
ter, except as provided in Articles 249° 


and 250, becomes entitled to legislate 
with respect to such matter and the 
State Legislatures passing the resolu- 


tions' cease to heve power to make law 
relating to that matter. The resolutions 
operate as abdication or surrender of the 
powers of the State Legislatures with 
respect to the matter which is the sub~ 
ject of the resolutions and such matter 
is placed entirely in the hands of Parlia- 
ment and Parliament alone can then 
legislate with resoect to it. It is as. if 
such matter is lifted out of List II and 
placed in List I of the Seventh Schedule 
to the Constitution. This would seem to 
be quite clear on a plain natural con~ 
struction of the Language of clauses (1) 
and (2) of Article 252 and no authority 
is necessary in support of it, but if any 
was wanted, it may be found in the de- 
cision of a Full Bench of five Judges of 
this Court in Union of India v. V. B. 
Chaudhary, (1979) 3 SCR 802: (AIR 1979 
SC 1415)—in fact the same Bench as the 
present one—where an identical view 
has been taken. It was in pursuance of 
clause (1) of this Article that a resolu- 
tion was passed by the Andhra Pradesh 
Legislative- Council on 7th April, 1972 
to the effect that “the imposition of a 
ceiling on urban immoveable property 
and acquisition af such property in ex- 
cess of the ceiling and all matters con- 
nected therewith or ancillary and inci- 
dental thereto should .be regulated in the 
State of Andhra Pradesh by Parliament 
by law” and an identical resolution in 
the same terms was passed on the next 
day by the Andhra Pradesh Legislative. 
Assembly. Similar resolutions were also 
passed by the Hcuses of Legislature of 
some other States, though there is ‘no 
material to show as to when they were 
passed. It was however common ground 
that at best some of these resolutions 
were passed prior ‘to the enactment of 
the Andhra Pradesh Act. The result was 
that at the date when the Andhra Pra~ 
desh Act was enacted, Parliament alone 
-was competent to legislate with respect 
to ceiling on urben immoveable property 
and acquisition of such property. in ex- 
cess. of the ceiling and all connected, an- 
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cilliary or incidental matters, and the 
Andhra Pradesh Legislature .stood de- 


nuded of its power to legislate on tkat 
subject. 


3. Now the Andhra Pradesh Act, as 
its long title shows, was 2nacted to cen- 
solidate and amend the law relating to 
the fixation of ceiling on agricultural 
holdings and taking over of surplus lend 
and matters connected therewith. On its 
plain terms, it applies to land situate- in 
any part of Andhra Pracesh. Sec. 3 (£) 
creates an artificial unit called ‘fanily 
unit’? by defining it as follows: 

4. “Sec. 3 (f) “family unit” means— 

(i) in the case of an individual who Jas 
a spouse or spouses, such individual, zhe 
spouse or spouses and their minor sons 
and their unmarried minor daughters; 
if any; ` 


_ (ii) in the case of an navida who ^as 
no spouse such individual and his or. 1er 
minor sons and unmarried minor dauzh- 
ters; 


(iii) in the case of an individual who 
is a divorced husband and who has not 
remarried, such individual and his minor 
sons and unmarried minor daughters, 
whether in his custody or not; and : 

(iv) where an individual and his or her 
Spouse are both dead, their minor Ons 
and unmarried minor daughters. 

Explanation— Where a minor som is 
married, his wife and their offspring, if 
any, shall also be deemed to be memters 
of the family unit of wh:ch the minor 
son is a member; 

The term “land” is definad in Sec. 3 (j) 
to mean “land which is used or is cap- 
able of being used for purposes of azri- 
culture, or for purposes ancillary there- 
to, including horticultura, forest lend, 
pasture land, waste land, plantation and 
tope; and includes land deemed to be 
agricultural land under this Act”. Ex- 
planation I to this definition enacts a 
rebuttable presumption that land keld 
under Ryotwari - settlement shall, unless 
the contrary is proved, be deemed tc be 
‘land’ under the Andhra Pradesh Act. 
Section 3 (o) defines ‘person’ as includ- 
ing inter alia-an individual and a fanily 
unit. Section 10 is the key section which 
imposes ceiling on the holding of End 
by providing that if the extent of the 
holding of a person is ir: excess of the 
ceiling area, the person shall be liable 
to surrender the land held in excess. If 
therefore, an individual or a family anit 
holds land in excess of the ceiling area, 
the excess would have tc be surrendered 
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to the State Government. But the ques- 
tion then arises, what is the ceiling area 
above which a person cannot hold land. 
The answer is provided by Section | 4 
which reads as follows: 


“Sec. 4 (1) The ceiling area in the case 
of a family unit consisting of not more 
than five members shall be an extent of 
land equal to one standard holding. 


(2) The ceiling area in the case of a 
family unit consisting of more than five 
members shall be an extent of land equal 
to one standard holding plus an addi- 
tional extent of one-fifth of one standard 
holding for every such member in excess 
of five, so however that the ceiling area 
shall not exceed two standard holdings. 


(3) The ceiling area in the case of every 
individual who is not a member of a 
family unit, and in the case of any other 
person shall be an extent of land equal 
to one standard holding. 

Explanation:—- In the case of a family 
unit, the ceiling area shall be applied to 
the aggregate of the lands held by all 
the members of the family unit.” 


It will thus be seen that the ceiling area 
in the case of an individual who is not 
a member of a family unit is equivalent 
to one standard holding and also in the 
case of a family unit with not more 
than five members, the ceiling area is the 
same, but if the family unit consists of 
more than five members, the ceiling area 
would stand increased by one-fifth of 
one standard holding for every addi- 
tional member of the family unit, subject 
however to the maximum limit of 2 
standard holdings. When the ceiling area 
is applied to the holding. of a family unit, 
the Explanation requires that the lands 
held by all the members of the family 
unit shall be aggregated for the purpose 
of computing the holding of the family 
unit. Where, therefore, there is a family 
unit consisting of father, mother and 
three minor sons or daughters, the lands 
held by all these persons would have to 
be clubbed together and then the ceiling 
area applied to the aggregate holding. 
There is no distinction made in the defi- 
nition of ‘family unit’ between a divided 
minor son and an undivided minor son. 
Both stand on the same footing and a 
divided minor son is-as much a member 
of the family unit as an undivided minor 
son, and consequently the .lands held by 
a divided minor son would have to be 
included in the holding of the family 
unit for the purpose of application of 
the ceiling area. Section 7 invalidates cer- 
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inclusion of such lands.in the holding of 


© can individual or a family . unit. Then 


there is a provision in Section 8 for. fur- 
nishing a declaration in‘ respect : of his 
holding by every person whose land ex- 
ceeds the ceiling area and the Tribunal 
is required by Section 9 to hold an -en- 
` quiry and pass an order determining the 
land held in excess of the ceiling area. 
Such land has to be surrendered by the 
person holding the land and on such sur- 
render, the: Revenue Divisional Officer is 
empowered under Section 11 to take pos- 
session of the land which .thereupon 
vests in the State Government free from 
all encumbrances. Section 14 provides 
inter alia that the land vested in . the 
State Government shall be allotted for 
use as house-sites for agricultural labour- 
ers, village artisans or other poor per- 
sons owning no houses or house-sites or 
transferred to the weaker sections. of the 
people dependent on agriculture for pur- 
poses of agriculture or for purposes: an- 
cillary thereto in such manner as may be 
prescribed by the Rules, subject to a pro- 
viso that as far as practicable not less 
than one-half of the total extent of land 


so allotted or transferred shall be allot- . 


ted or transferred to the members of the 
Scheduled Castes and the Scheduled Tri- 
bes. Section 15 enacts a provision for pay- 
ment of compensation for land vested in 
the State Government at the rates speci- 
fied in the Second Schedule. These are 
the only relevant provisions of the An- 
dhra Pradesh Act which need to be re- 
ferred to for the purpose of the present 
appeals. : oo 

5. We may now turn to examine the 
relevant provisions of the Central Act. 


This Act was enacted by Parliament pur- 


suant to the authority conferred upon it- 
- by the resolutions passed by the Houses 
of Legislature of several States includ- 
ing the State of Andhra Pradesh under 
clause (1) of Article 252. It received the 
assent of the President on 17th February 
1976 and as the long title and recital 
show, it was enacted to provide for the 


imposition of, a ceiling on vacant land in - 


urban agglomerations, for the acquisition 
of such land in excess of the ceiling limit, 
to regulate the construction of buildings 
on such land and for matters connected 
therewith, with a view to preventing the 
concentration of urban land in the hands 
of a few persons and 
profiteering therein and with a view to 
bringing about an equitable distribution 
of: land in-urban agglomerations to sub- 
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. tain transfers .of land and ` provides ` for’ 


speculation and- 
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serve the common. gòod. `. ‘We shall. refer | 
to a few material provisions of this Act, 
Section 2 (a) (i) defines “appointed day” 
to mean in relation to any State to which - 
this Act applies in the first instance— 
which includes the State of Andhra Pra- 
desh—the date of introduction of the 
Urban Land (Ceiling and Regulation) 
Bill, 1976 in Parliament. This was the 
Bill which culminated in the Act and it 
was introduced in Parliament. on 28th 
January 1976. Consequently, this date 
would be the ‘appointed day’ for the 
purpose of applicability of the Act to the 
State of Andhra Pradesh. The definition 
of “family” in Section 2 (f) is materially 
in the same terms'as the definition of 
“family unit” in the Andhra Pradesh Act. 
Then follow some important definitions 
which needed to be set out in extenso. 


. The word “person” is defined in Sec- 


tion 2 (i) as including inter alia as ‘indi- 
vidual’ and a ‘family’. Section 2 (n) de- 
fines “urban agglomeration” in the fol- 
lowing terms: ` f 


“Sec. 2 (n) (A) ‘in relation to any State 
or Union Territory specified in. column 
(1) of Schedule 1, means— 

(i) the urban agglomeration specified in 
the corresponding entry’ in column (2) 
thereof and includes the peripheral area 
specified in the corresponding entry in 
column (3) thereof; and 

(ii) any other area which the State 
Government may, with the previous ap- 
proval of the Central Government, hav- 
ing regard to its location; population 
(population being more than one lakh) 
and such other relevant factors as the 
circumstances of the. case may require, 
by. notification in the Official Gazette, de- 
clare to. be an urban agglomeration and 
any agglomeration so declared shall be 
deemed to belong to category D in that 
Schedule and the peripheral area there- 
for shall be one kilometre; 

(B) xx xx xx xx”, 
The term ‘urban land’ is defined in Sec- 
tion 2 (0) to mean:— 

“Sec. 2 (0) (i): any land situated with- 
in the limits of an urban agglomeration 
and referred to as such in the master 
plan; or E Ow 

(ii) in a case where there is no master 
plan, or where the master plan does not 
refer to any land as urban land, any land 
within the limits of an urban agglomera- 


tion and situated in any area: included 


within the local limits of a municipality 
(by whatever name called), a notified | 
area- committee, -a:town aréa committee, 
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a- city and town-committee, a ‘small town ` 


committee, a cantonment board or a 
panchayat, but does ` not include any 
such land which is mainly used for tne 
purpose of agriculture. 

Explanation: For the purpose of -this 
clause and clause (c):— 


(A) “agriculture” includes 
ture, but does not include— 

(i) raising of grass, 

(ii) dairy farming, 
- (üi) poultry farming, 

üv) breeding of live-stock, and 

(v) such cultivation, or the growing of 
such plants as may be prescribed. 


(B) land shall not be deemed to be 
used mainly for the purpose of agricul- 
ture, if such land is not entered in the 
revenue or land records before the =p- 
pointed day as for the purpose of agri- 
culture; i 

(C) notwithstanding anything .contan- 
ed in clause (B) of this Explanation, land 
shall not be deemed to be mainly used 
for the purpose of agriculture if the land 
has been specified in the master plan lor 
a purpose other than agriculture;” 
Section 2 (q) gives a definition of “a- 
cant land” by providing that “vacent 
land” means, subject to certain excep- 
tions which are not material, land mot 
being land mainly used for the purpese 
of agriculture, in an urben agglomera- 
tion. Section 3 is the pivotal -sect3on 
which imposes ceiling on holding of Ba 
cant land’ by providing that: 


“Except as otherwise provided in tnis 
Act, on and from the commencement of 
this Act, no person shall be entitled to 
hold any vacant land in excess of the 
ceiling limit in the territories to whch 
this Act applies under sut- section (2) of 
Section 1.” 


horticul- 


Section 4 divides urban agglomeration 
into categories A, B, C and D and leys 
down different ceiling limits. for thse 
different categories. Then there is a p7o- 
vision in Section 5 invalidating, in cər- 
tain circumstances transfer of vacant 
land made at any time during the per od 
commencing on the appointed day end 
ending with the commenc2ment of -he 
Act. The procedure for determinmg 
“vacant land” held in excass of the ceil- 
ing limit is laid down in Sections 6 to 9 
and Section 10 enacts a provision for ac- 
quisition of such land held in excess of 
the ceiling limit. Section 23 provides for 
disposal of vacant land acquired under 
the. Act and it empowers the State Gsv- 
ernment to -allot such -vacant land to 
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“any person for any purpose relating to 
or in connection with any industry or for 
providing residential accommodation of 
such type as may be approved by the 
State Government to the employees of 
any industry.” It will thus be seen that 
the Central Act imposes a ceiling on: hold- 
ing of land in urban agglomeration other 
than land which is mainly used for the 
purpose of agriculture and agriculture 
in this connection includes horticulture, 
but does not include raising of grass, 
dairy farming, poultry farming, breeding 
of: live-stock and such cultivation or -the 
growing of such plants as may be pre- 
scribed by the Rules; and, moreover, in 
order to fall within the exclusion, the 
land must be entered in the revenue or 
land record before the appointed day as 
for the purpose of agriculture and must 
also not have been specified in the mas- 
ter plan for a purpose other than agri- 
culture. 


6. Now, as we have already ' pointed 
out above, the Andhra Pradesh Legisla- 
ture had, at the time when the Andhra 
Pradesh Act was enacted, no power to 
legislate with respect to ceiling on urban 
immoveable property. That power stood 
transferred to Parliament and ‘as a first 
step towards the eventual imposition of 
ceiling on immoveable property of every 
other description, Parliament enacted 
the Central Act with a view to imposing| 
ceiling on vacant land, other than land 
mainly used for the purpose of agricul- 
ture, in an urban agglomeration. The 
argument of the landholders was that the 
Andhra Pradesh Act sought to ` impose 
ceiling on land in the whole of Andhra 
Pradesh including land situate in urban 
agglomerations and since the concept of 
urban agglomeration defined in Sec. 2 (n) 
of the Central Act was an expansive con- 
cept and any area with an existing or 
future population of more than one lakh 
could be notified to be an urban agglo- 
meration, the. whole of the Andhra Pra- 
desh Act was ultra vires and void as be- 
ing outside the legislative competence of 
the Andhra Pradesh Legislature. This 
argument, plausible though it may seem, 
is in our opinion, unsustainable. It is no 
doubt true that if the Andhra Pradesh 


` Act seeks to impose ceiling on land fall- 


ing within an urban agglomeration, it 
would be outside the area of its legisla- 
tive competence, since it cannot provide 
for imposition of ceiling on urban. im- 
moveable property. But the only urban 
agglomerations: in ‘the State. of Andhra 
Pradesh recognised in the- Central:. Act 
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were those referred to in Section 2 (n) 
(A) (i) and there can be no doubt that, 
so far as these urban agglomerations are 
concerned, it was not within the legisla- 
tive competence of ‘the Andhra Pradesh 
Legislature to provide for imposition of 
ceiling on land situate within these urban 
agglomerations. It is, however, difficult 
to see how the Andhra Pradesh Act 
could be said to be outside the legislative 
competence of the Andhra Pradesh 
Legislature in so far as land situate in 
the other areas of the State of Andhra 
Pradesh is concerned. We agree that any 
-other area in the State of Andhra Pra- 
desh with a population of more than one 
lakh could be notified as an urban agglo- 
meration under Section 2 (n) (A) (ii) of 
the Central Act, but until it is so noti- 
fied it would not be an urban agglomera- 
tion and the Andhra Pradesh Legislature 
would have legislative competence to 


provide for imposition of ceiling on land | 


situate within such area. No sooner such 
area is notified to be an urban agglomera- 
tion, the Central Act would apply in re- 
lation to land situate within such area, 
but until that happens, the Andhra Pra- 
desh Act would continue’ to be applic- 
able to determine the ceiling on holding 
of land in such area. It may be noted 
that the Andhra Pradesh Act came into 
force on ist January 1975 and it was 
with reference to this date that the sur- 
plus holding of land in excess of. the 
ceiling area was required to be determin- 
ed and if there was any surplus, it was 
. to be surrendered to the State Govern- 
ment. It is therefore clear that in an area 
other than that comprised in the urban 
agglomerations referred to in S. 2 (n) (A) 
(i), land held by a person in excess of 
the ceiling: area would be liable to be 
determined as on 1st January 1975 under 
the Andhra Pradesh Act and only land 
within the ceiling area would be allow- 
ed to remain with him. It is only in res- 
pect of land remaining with a person, 
whether an individual or a family unit, 
after the operation of the Andhra .Pra- 
desh Act,. that the Central Act would 
“apply, if and when the area in question 
is notified to be an urban agglomeration 
under Section 2 (n) (A) (ii) of the Cen- 
tral Act. We fail to see how it can at all 
be contended that merely because an 
area may possibly in the future be noti- 
fied as an urban agglomeration under 
Section 2 (n) (A) (ii) of the Central Act, 
the Andhra Pradesh Legislature would 
cease to have competence to legislate 


with respect to ceiling on land situate in 
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such area, even ihough it was not an 
urban agglomeration at the date of enact- 
ment of the Andhra. Pradesh Act. Un- 
doubtedly, when an area is notified as 
an urban agglomeration under S. 2 (n)! 
(A) (Gi), the Central Act would apply to} 
land situate in such area and the Andhra 
Pradesh Act would cease to have appli- 
ration, but by that time the Andhra Pra- 
desh Act would have already operated 
to determine the ceiling on holding of 
land falling’ within the definition in Sec- 
tion 3 (j) and situate within such area. 
It is therefore not possible to uphold the 
contention of the landholders that the 
Andhra Pradesh Act is ultra vires and 
void as being outside the legislative com- 
petence of the Andhra Pradesh Legisla~ 
ture. 


7. The next contention urged on be- 
half of the landholders was that on a pro- 
per construction of the relevant provi- 
sions of the Andhra Pradesh Act, a di- 
vided minor son was not liable to be in- 
cluded in “family unit” as defined in 
Section 3 (£) of that Act. The argument 
was that sub-section (2) of Section 7 did 
not invalidate all partitions of joint 
family property but struck only against 
partitions effected-on or after 2nd May, 
1972 and thus, by necessary implication, 
recognised the validity of- partitions 
effected prior to that date. If therefore a 
partition was effected prior to 2nd May, 
1972 and. under that partition a minor 
son became divided from his father and 
mother, the divided minor son could not 
be included in the ‘family unit’ and his 
property could not be clubbed with that 
of his father and mother, because other- 
wise it would amount to invalidating the 
partition, notwithstanding that Section 7 
sub-section (2) clearly recognised such 
partition to be valid. This argument is 
clearly fallacious in that it fails to give 
due effect to the definition of ‘family 
unit’ in Section $ (f) and the provisions 
of Section 4. It is undoubtedly true that 
a partition effected prior to 2nd May, 
1972 is not invalidated by the Andhra 
Pradesh Act and therefore any property 
which comes to the share of a divided 
minor son would in law belong to him 


‘and would not ba liable to be regarded 


as part of joint family property. But, 
under the definition of ‘family unit’ in: 
Section 3 (f) the divided minor son would: 
elearly be included in the ‘family unit’ 
and by reason of Section 4, his land, whe- 
ther self-acquired or obtained on parti- 
tion, would be liable to be clubbed with 
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the lands held by the other members f 
the ‘family unit’. 
the divided minor son on partition woud 
be liable to be aggregated with the lands 
of other members of the family unit not 
because the partition is invalid but b2- 
cause the land held by him, howsoev2r 
acquired, is liable to be clubbed with the 
lands of other members for the purpose 
of applying the ceiling area to tie 
‘family unit’. We do not therefore sce 
how a divided minor son can be exclud- 
ed from the ‘family unit’. That would >e 
flying in the face of Secticns 3 (f) and 4 
of the Andhra Pradesh Act. 


8. Then, a contention was advancad 
on behalf of the landholders that tie 
definition of ‘family unit’? was violative 


of Article 14 of the Constitution ` ma- 
much as it made an unjust discrimina- 
tion between a minor sor: and a mapr 
son by including a minor son in tie 
‘family unit’ while exclucing a mapr 
son and treating him as a separate unit. 
This contention has already been dealt 
with by one of us (Tulzapurkar, J.) in 
the judgment delivered by him today in 
the Haryana Land Ceiling matters aad 
we need not repeat what has already 
been stated there while repelling this 
contention. Moreover, this contention is 
no longer open to the landholders sime 
the Andhra Pradesh Act is admittedly an 
agrarian reform legislation and it is pm- 
tected against challenge on the ground 
of infraction of Articles 14, 19 and 31 
by the protective umbrella of Art. 314, 
the constitutional validity of which kas 
been upheld by us in the Maharashtra 
Land Ceiling cases, 


9. We do not therefore see any sub- 


stance in the contentions urged on behalf. 


of the landholders and we accordingly 
dismiss the appeals and th2 writ petitions 
with costs which are fixed at a lump stm 
figure of Rs. 5,000 in one set to be shar- 
ed by all the landholders. 


Ordered according-y, 
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AJR 1980 SUPREME COURT 1575, 
(From: Allahabad)* 


_ V. R. KRISHNA IYER AND 
O. CHINNAPPA REDDY, JJ. 


. Special Leave Petns. (Civil) Nos. 9945, 
10550, 8857 of 1979, D/- 2-5-1980. 

Sri Vishnu Awatar ete. ete., Petition- 
ers v. Shiv Autar and others, Respon- 
dents. 


Civil P. C. (1908), S. 115 (as amended in 
U.-P.) — Revision — Powers of High 
Court and District Courts — Scope of. 

Decisions of District Courts rendered 
in appeal or revision are beyond revision 
by the High Court, if the suit is of less 
than Rs. 20,000. But an exception has 
been engrafted by the first proviso to 
S. 3 to the effect that where an original 
decision has been made by a District 
Court, the High Court’s appellate or re- 
visional power will come into play. That 
is as it should be, for one appeal or re- 
vision is almost universal. But otherwise, 
the District Court’s decision is immune 
to revisional probe by the High Court. 

(Para 10) 


The short test to refuse revisory juris- 
diction to the High Court is to ascertain 
whether the decision sought to be chal- 
lenged is in a case arising out of a suit 
of the valuation of Rs. 20,000 and more. 
If the answer is ‘yes’ then the High Court 
has revisory power, but if the suit from 
which the .case arises and in which the 
decision is made is one where the valua- 
tion is less than Rs. 20,000 then the liti- 
gation cannot travel beyond the District 
Court except in that class of cases where 
the decision is taken for the first time 


` by the District Court itself in a case 


arising out of an original proceeding. AIR 
1979 All 218 (225). (FB), Approved. 

(Para 13) 
Chronological Paras 
1, 
4 


Cases Referred: 
AIR 1980 SC 892: 1980 All LJ 411 


2, 
AIR 1979 All 218: 1979 All LJ 685 (FB) 


Manoj Swarup, for Petitioners; N. K 
Sharma; for Respondents, 


KRISHNA IYER, J.:— These petitions 
for special leave deserve to be dismissed 
because the’ Full Bench judgment of the 


*Civil Revn. Nos. 3832 of 1978, 2042 of 
1979 and 264 of 1976, D/- 25-9-1979 
(AlD. 
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_Allahabad ‘High Court. which.1s challeng- 
ed in all the three has been rightly de- 
cided in our view. Even. so, a speaking 


order has become necessary because, as .. 


rightly pointed out by counsel, the ear- 
lier decision of this court in Vishesh 
Kumar v. Shanti Prasad, AIR 1980 -SC 
892 does not specifically cover the pre- 
cise point that has been raised before us 
by counsel for the petitioner. We are 
concerned with the ambit and impact of 
S. 3 of the Code of Civil Procedure 
(Uttar Pradesh Amendment) Act, 1978 
(for short, the Act), which forbids a re- 
vision under S. 115 of the Civil Proce- 
dure -Code (acronymically, the C.P.C.) 
to the High Court from a judgment or 
order in appeal by. the District Court 
where the suit out of which the case 
arises is not one of the value of 
Rs. 20,000 and above. 


2. We have, in Vishesh Kumar v. 
Shanti Prasad, AIR 1980 SC 892 (supra) 
considered the scheme, setting and pur- 
pose of the U. P. Amendment to the Civil 
Procedure Code bearing on the revisory 
power of the High Court under S. 115, 
C.P.C. We may quote: 


A schematic analysis of the judicial 
hierarchy within a State indicates that 
the High Court, as the apex court in the 


hierarchy, has been “entrusted, not only ` 


with the supreme appellate power exer- 
cised within the State but also, by virtue 
ef S. 115, the power to remove, in order 
to prevent: a miscarriage of justice, any 
jurisdictional error committed by a sub- 
ordinate court in those cases where the 
error cannot be corrected by resort to 
its appellate jurisdiction. The two sali- 
ent features of revisional jurisdiction 


under S. 115 are, on the one hand, the 
closely limited grounds on which the 
court is permitted to interfere and on 


the other, the wide expanse of discretion 
available to the court, when it decides 
to interfere, in making an appropriate 
order. The intent is that so serious an 
error as one of jurisdiction, if committed 
by a subordinate court, should not re- 
main uncorrected, and should be remov- 
. ed and record healed of the infirmity by 
an order shaped to reinstate the praceed- 
ing within the proper jurisdictional con- 
‘fines of the subordinate court. 
“x © XxX xx 

- From its inception there was increasing 
resort to the revisional jurisdiction . of 
the High Court under S. 115. Over the 
- years thè volume of litigation 


Sri Vishnu Awatar v.. Shiv Autar- 


reached 
- aù insupportable-point in: the- pending.. 
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docket of the Corrt:.. To alleviate the bur- 
den, a pattren of decentralisation of re- 
visional power. was adopted and S. 115 
was amended by successive State amend- 
ments, each attempting to close the gap 
left by its predecessors, 

Many times, amendments were made by 
the U. P. Legislature to effectuate its 
determined purpose of dichotomising and 
decentralising the revisional jurisdiction, 
a goal which is laudable and which other 
States may well regard as a paradigm. : 

3. The crucial provision, S. 3 of the 
Act, reads thus: 

115, The High Court, in cases arising | 
out of original suits or other proceedings 
of the value of twenty thousand rupees 
and above, including such suits or other 
proceedings insticuted before Aug. 1, 
1973 and the District Court in any other 
ease, including a case arising out of an 
original suit or other proceedings insti- 
tuted before such date, may call for the 
record of any case which has been decid- 
ed by any court subordinate to such High 
Court or District Court, as the case may 
be, and in which no appeal lies thereto, 
and if such subordinate court appears—. 

(a) to have exercised a jurisdiction not 
vested in it by lew; or 

(b) to have failed to exercise a juris- 
diction so vested; or 

(c) to have act2d in the exercise of its 
jurisdiction illegally or with material ir- 
regularity; 
the, High Court or the District Court, as 
the case may be may make such order in 
the case as it thinks fit: 

Provided that in respect of cases aris- 
ing out of original suits or other prò- 
ceedings of any valuation, decided by the 
District Court, the High Court alone 
shall be competent to make an order 
under this section: 

Provided further that the High Court 
or the District Court shall not under this 
section, vary or raverse any order includ- 
ing an order deciding an issue, made in 
the course of a suit or other proceeding, 
except where,— l 

. Gi) the order, if so varied or reversed, 
would finally dispose of the suit or other 
proceeding; or l 

(ii) the order, if allowed to stand, 
would occasion a failure of justice or 
cause irreparable injury to the party 
against whom it was made. 

(Explanation)—-n this section, the ex- 
pression ‘any case which has been decid- 
ed’ includes any order deciding an issue 
in. the .course: of a suit. or other proceed- 
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of' in the earlier round. turned on the 
tenability of a revision upon a revisbn 
‘= product of legal ingeruity by which 
the attempt-of the legislature to save the 
little litigant from the logistics of just.ce 
from ‘the distant High Court by confn- 
ing lesser revisions to the District Court 
was metamorphosed inte a dual revisien, 
one at the District Court level and the 
other at the High Court egainst the Dis- 
trict Court’s order in revision. Value- 
free legalistics can be . counter-produc- 
tive acrobatics! ‘When that happened ‘he 
Legislature stepped in again and agun 
‘and we are concerned with the import 
and impact of S. 3 of the Act vis-a-vis 
appellate orders of District Courts where 
the suits from which they stem are 13ss 
than Rs. 20,000 in value. A brief analysis 
of that provision is contained in Vishesh 
Kumar, AIR 1980 SC 892 (supra): 

“4. From ist August, 1978: 

Finally, S. 3, Code of Zivil Procedure 
(Uttar Pradesh Amendment) Act, 1€78, 
which was deemed to have come into 
force on 1st August, 1978, amended S2c- 
tion 115 again and restored the bifurza- 
- tion of revisional jurisdiction between -he 
High Court and the District Court, AC- 
cordingly now: 

(i) The High Court alone had juriscic- 
tion under S. 115 in cases arising out of 
original suits or other proceedings of zhe 
value of Rs. .20,000 and above, including 


such suits or other proceedings instituzed © 


before 1st August, 1978; 

(ii) The District Court alone has juzis- 
diction under S. 115 in any other case, 
including a case arising out of an original 
suit or other proceedings instituted be- 
' fore ist August, 1978; 


(iii) The High Court has jurisdiction 
under S. 115 in respect of cases arising 
out of original suits or other proceedings 
of any valuation, decided by the District 
Court; 


(iv) A ‘revision proceeding pending im- 


mediately before 1st August, 1978 of the 


nature in ‘which a District Court cculd 
exercise revisional power. under S. 115 


as amended by = Smenament Act, 7978. 


if pending; ` 

(a) in the District ease would be de- 
cided by that court as if the Amendment 
Act of 1978 were in force at all material 
times; 

(b) in the High Court, would be de- 
cided by the ‘High Court as if the Amed- 
- mient Act of 1978. had cask came : nto 
force, £4 ee a 
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.5.° The provision. nowbefore.: us is 
slightly ‘different although the purpose 
and the result are the same. The scheme 
is clear. The High Court has revisory 
power only in: cases arising . out of ori- 
ginal suits or other proceedings of the 
value of twenty thousand rupees. and 
above including such suits or other pro- 
ceedings instituted before Aug. 1, 1978. 
The entire residuary area belongs to the 
District Court. Another test of revisional 
jurisdiction for the. High Court is to see 
whether the first proviso applies: 

Provided that in respect, of cases aris- 
ing out of original suits or other proceed- 
ings of any valuation, decided by the 
District Court, the High Court alone 
shall be competent to make an order 
under this section. 


6. The High Court, in the last Full 
Bench decision traced the story of the 
race between the legislature and judicial 
interpretation and summed up the result 
rightly thus: Jupiter Chit Fund (Pvt) Ltd. 
v.. Dwarka Diesh, AIR 1979 All 218 at 
p. 225 (FB). 


The High Court was confined to cases 
arising. out of original suits or other pro- 
ceedings of the value of- Rs, 20,000 or 
above, including such suits or other pro- 
ceedings instituted before ist August, 
1978. The jurisdiction of the District 
Court was in respect of any other case 
including a case arising out of an appeal, 
suit or other proceeding instituted before 
such date. The legislature has continued 
to use the phrase “cases arising out of 
original suits’. The interpretation placed 
upon this phrase by the Full Bench in 
Har Prasad Singh’s case (AIR 1973 All 
390) will apply. The revisional jurisdic- 
tion would hence not extend to cases 
arising out of the disposal of appeals or 
revisions by the District Court. The pro- 
viso is also in the same terms as the pro- 
viso added in 1973 namely, it uses the 
phrase “cases arising out of original suits 
or other: proceedings”, As already seen, 
it will not cover cases arising out of dis- 
posal. of appeals or revisions. 


‘The words “or other proceedings” in 
the phrase “cases arising out of original 
suits or other proceedings”: refer to pro- 
ceedings of final nature. These words 
have ‘been added in order to bring with- 
in the purview of.the revisional juris- 
diction orders passed in proceedings. of 
an original nature, which are not of the 
nature: of suits, like arbitration proceed- 


-ings. This. phrase cannot include. decisions 
- efappeals: or revisions, - because., then ‘the 
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legislature will be deemed to have con- 
tradicted itself. The words “or other pro- 
ceedings” have to be read ejusdem gene- 
ris with the words “original suits.” They 
will not include appeals or revisions. 


The phrase “in any other case” used 
with reference to the District Court will 
refer to cases arising out of original suits 
of the value of less than Rs. 20,000 and 
also cases arising out of other. proceed- 
ings of an original nature of a valuation 
below Rs. 20,000. 


_  %. Ordinarily, when a State legisla~ 
tion is being interpreted the meaning re- 
ceived by it in the High Court as the 
settled intent should rarely be disturbed 
by this Court unless the error is so eg- 
regious, the impact goes beyond the 
State or like legislation elsewhere and 
decisions of the High Courts thereon may 
‘ead to confusion and uncertainty. ‘Here 
no such consideration arises and the rea- 
soning of the High Court strikes us as 
sound. 


8. The residuary power is . with the 


District Court. The High Court has no re- ` 


visional power under S. 115 unless the 
case arises out of an original suit or 
other proceeding, i.e., other original pro- 
ceeding decided by the District Court or 
where the case arises froma suit of and 
above Rs. 20,000 in value. If the District 
Court has decided, not in its original jur- 

_ isdiction, then the case, be it a revisional 
or appellate order, is not amenable to the 
High ‘Court’s revisional jurisdiction. Of 
course, if the case arises out of suits or 
other proceedings of the value of Rupees 
20,000 and above, the High Court has re- 
visory power. All other cases fall out- 
side and become final at the District 
Court level. ; 

9. After all, our District Courts are 
easier of access for litigants, and the 
High Courts, especially in large States 
like Uttar Pradesh, are ‘untouchable’ and 
‘unapproachable’ for agrestic popula- 
tions and even urban middle classes. Nor 
is there ground to distrust the District 
Judges. A hierarchy of courts built up- 
on a heritage of disbelief in inferiors has 
an imperial flavour. If we suspect a Mun- 
sif and put a District Judge over him 
for everything he does, if we distrust a 
District Judge and vest the High Court 
with. pervasive ‘supervision, if we be skep- 
tical about the High Courts and watch 
meticulously overall their orders, the 
system will break down as its morale 
will crack up. A psychic communicable 
.disease. of suspicion, skepticism and ser 
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vility cannot make for the health of the 
judicial system. If the Supreme Court ` 
has a super-Supreme Court above it, who 
knows how many of its verdicts.will sur- ` 
vive, judging by the frequency with 
which it differs from itself! f 

10. Schematically, we are satisfied 
that decisions of District Courts rendered 
in appeal or revision are beyond revision 


by the High Court, if. the suit is of léss 
than Rs. 20,000. But an exception has 





_ been engrafted by the first proviso tol’ 


S. 3 to the effect that where an original 
decision has been made by a District 
Court the High: Court’s appellate or re- 
visional power will come into play. That 
is as it should be, for one appeal or re- 
vision is almost universal. But otherwise, 
the District Court’s decision is immune 
to revisional probe by the High Court. 

11. Lexically, there is no escape from 
S. 3 because the whole residue,’ except 
where the High Court has been express- 
ly vested with revisory power, is beyond 
reach under S. 115, C.P.C. 

12. Precedentially, the result is no 
different ‘as the Full Bench of the High 
Court has been at pains to make out 
Purposively speaking, it will be stultify- 
ing to interpret S. 3 to mean that orders 
in appeal by District Courts must suffer 
a distant journey to revisory justice from 
the ‘High Court. Thus we reach the con-: 
vergent conclusion of “no revision to the 
High: Court”, viewing the text of Sec. 3, 
lexically, literally, schematically, and in 
the setting of social justice of which 
saving the average litigant from the in- 
toxication of tentablng litigation is 8 
component. 


13, The short test to refuse revisory. 
jurisdiction to the High Court is to as-. 
certain whether the decision sought to be 
challenged is in a case arising out of 
suit of the valuation of Rs. 20,000 an 
more. If the answer is ‘yes’ then the 
High Court has revisory power, but if 
the suit from which the case arises and 
in which the decision is made is on 
where the valuation is less than Rupee 
20,000 then the litigation cannot travel 
beyond the District Court except in tha 


class of cases where the decision is taken 


for the first time by the District Court 
itself in a case arising out of an original 
proceeding. From this angie, none of th 

Special Leave Petitions survive. Special 
Leave Petition No. 9945 ‘of 1979 is a case 
where the District Judge disposed of an 
appeal and the revision to the High Court 
was directed against the appellate order.. 
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The subject-matter of the suit being >e- 

. low Rs. 20,000 in valuation, the High 
Court was right in refusing to exercise 
any revisional power. Special Leave Peti- 
tion No. 10550 of- 1979 fells in the same 
category and must be cismissed. he 
result in Special Leave Petition No. 8357 
of 1979 is equally fatal and for the same 
lethal reason. : 


14. Before we part with the case, we 
may make a general observation in the 
hope that it may have value as legisla- 
tive guidance. Democracy, in a vast 
country of diversity, demographic m- 
mensity, logistic difficulty and large-scale 
indigency, makes decentralisation an -m- 
perative of Administration. Access to 
Justice also implies early finality within 
reach of the rich and the poor. These 

- considerations persuaded the U. P. State, 
one of the direst in pov2rty, largest in 
population, and most agrestic in Lfe- 
style, to attempt a tepid procedural re- 
form in the field of revision to the Eigh 
Court in litigations of lesser financial 
stakes. Judicial reform is up to now a 
tinkering exercise, not an engineering 
project but even that little tinkering is 
fiercely challenged as litigative anathema 
by the profession which is unfortunate. 


Petitions dismiszed. 
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V. R. KRISHNA IYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY, J}. 


Writ Petu. No. 1009 of 1979, D/- 20-12- 
1979. 


Sunil Batra, Petitioner v. Delhi Ad- 
ministration, Respondent. 


(A) Constitution of India, Arts. 32, 226 
— Prison vices — Dynamic role of Habeas 
Corpus writ. 


The dynamic role of judicial remedies, 
after Batra’s case, imparts to the habeas 
corpus writ a versatile vitality and opera- 
tional utility that makes the healing pre- 
sence of the law live up to its reputation 
as bastion of liberty even within the sec- 
recy of the hidden cell. Blackstone celled 
it ‘the great and efficacious writ ir: all 
manner of illegal confinement’ and Lord 
Denman proclaimed in 1839 that it had 
been ‘for ages effectual to an extent n2=ver 
known in any other country. So lonz as 
Batra remains good law, judicial ` polzing 
of Bastille practices wil. broaden to em- 
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brace the : wider range of prison vices. 
AIR 1978 SC 1675, Reiterated. 
i (Para 3) 


The essence of the matter is that in our 
era of human rights consciousness the 
habeas writ has functional plurality and 
the constitutional regard for human de- 


cency and dignity is tested by this cap- 


ability. (Para 4) 
(B) Constitution of India, Art. 21 — 
Prison vices — Prisoner is entitled to in- 


voke Art. 21 for protection of his rights. 
Protection of the prisoner within his 
rights is part of the office of Art. 21. 
f l (Para 4) 
‘Prisons are built with stones of law’ 
and so it behoves the court to insist that, 
in the eye of law, prisoners are persons, 
not animals, and punish the deviant 
paara of the prison system where 
ey go berserk and defile the dignity of 
the human inmate. Prison houses are part 
of Indian earth and the Indian Constitu- 
tion cannot be held at bay by jail officials 
‘dressed in a little, brief authority. when 
Part III is invoked by a convict. For 
when a prisoner is traumatized, the Con- 
stitution suffers a shock. And when the 
Court takes cognizance of such violence 
and violation, it does, like the hound of 
Heaven, ‘But with unhurrying. chase. And 
unperturbed ‘pace. Deliberate speed and 
Majestic instancy’ follow the official of- 
fender and frown down the outlaw adven- 
ture. (Para 5) 


(C) Constitution of India, Arts. 19, 21 
— Practice of keeping under-trials with 
convicts in jails — Offends the test of 
reasonableness in Art. 19 and fairness in 
Art. 21. 

The under-trials who are presumably 
innocent until convicted are by being sent 
to jail, by contamination, made criminals 
— a custodial perversity which violates 
the test of reasonableness in Art. 19 and 
of fairness in Art. 21. How cruel would it 
be if one went to a hospital for a check- 
up and by being kept along with contagi- 
ous cases came Foire with a new disease! 
We sound the tocsin that prison reform is 
now a constitutional compulsion and its 
neglect may lead to drastic court action. 

(Para 15) 

(D) Constitution of India, Arts. 19, 32, 
226 — Prison excesses — Rights of pri- 
soner and duties of court. 

Where the rights of a prisoner either 
under the Constitution or under other 
law, are violated the writ power of the 
court can and should run to his rescue. 
There is a warrant for this vigil. The 
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court process, ;:casts.the convict into ‘the 


prison system and the deprivation of his 


freedom is nota blind penitentiary afflic- 
tion but a belighted _institutionalisation 
geared to a social good. The court has a 
continuing responsibility to ensure - that 
the constitutional purpose of the depriva- 
tion is not defeated by the prison adminis- 
tration. AIR 1978 SC 1675, Reiterated. 
(Para 80) 
Whether inside prison or outside, a 
person shall not be deprived of his gua- 
ranteed freedom save by methods ‘right, 
just and fair. AIR 1978 SC 597, Ref. 
(Para 30) 
A prisoner wears the armour of basic 
freedom even: behind bars and that on 
breach thereof by lawless officials the law 
will respond to his distress signals through 
‘writ’ aid. The Indian. human has a con- 
stant companion — the court armed with 
the Constitution. The weapon ‘is ‘habeas’, 
the power is Part III and the projectile is 
Batra (AIR 1978 SC 1675). It is, therefore, 
the court’s concern, implicit in the power 
to deprive the sentencee of his personal 
liberty, to ensure that no more and no 
less than is warranted by the sentence 
happens. If the prisoner breaks down be- 
cause of mental torture, psychic pressure 
or physical infliction beyond the licit 
limits of lawful imprisonment the Prison 
Administration shall be liable for the ex- 
cess. On the contrary, if an influential 
convict is able to buy advantages and 
liberties to avoid or water down the de- 
privation implied in the sentence the Pri- 
son Establishment will be called to order 


for such adulteration or dilution of court’ 


sentences by executive palliation, if un- 
warranted by law. (Para 31) 

(E) Constitution of India, Arts. 14, 19, 
21, 32, 226 — Rights of prisoners and re- 
medies for denial of these rights. 


Rights jurisprudence is important but 
becomes an abstraction in the absence of 
remedial jurisprudence. Law is not an 
omnipotence in the sky but a loaded gun 
which, when triggered by trained men 
with ballistic skill, strikes ‘the offending 
bull’s eye. No prisoner can be personally 
subjected to deprivations not necessitated 
by the fact of incarceration and the sen- 
tence of court. All other freedoms belon 
to him to read and write, to exercise an 
recreation, to’ meditation and . chant, to 
creative comforts like protection from 
extreme cold and heat, to freedom from 
indignities like compulsory nudity, forced 
sodomy and other unbearable vulgarity, 
to movement’ within the prison campus 


` subject to requirements “of discipline and: 
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higher 
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“security, to the minimal: joys of :self-ex- 


pression, to acquire skills-and ` techniques 
and all other fundamental rights tailored 
to the limitations of: imprisonment. AIR 
1974 SC 2092, Affirmed. - (Para 42) 


-The problem of law, when it-is called 
upon. to defend persons hidden by the 
law, ‘is to evolve.< positive culture and 
consciousness. and . preventive 
mechanisms, sensitized strategies and 
humanist agencies which -will bring heal- . 
ing balm to bleecing hearts. ‘Inflictions 
may take many protean forms, apart from 
physical assaults. - Pushing the -prisoner 
into a solitary.-cell, denial of a necessary 
amenity, and, more dreadful | sometimes, 
transfer to a distant prison where visits or ` 
society of friends or - relations may be 
snapped, allotment of degrading labour, 
assigning him to a desperate or tough gang 
and the like, may be punitive in effect. 
Every such affliction or abridgement is an 
infraction of | liberty or life in its wider 
sense and cannot be sustained unless 
Art. 21 is satisfied. There must be a cor- 


. rective legal procedure, fair and, reason- 


able and effective. Such infraction. will be 
arbitrary, under Article 14, if it is depen- 
dent on unguided“ discretion, unreasonable 
under Art.'19 if it is irremediable and un- ` 
appenlable and unfair, under Art. 21 if it 
violates natural justice. Strict compliance 
with norms and institutional provisions set 
out in AIR 1978 SC 1675, Directed. 

l , (Paras 47, 48) 

-(F) Constitution of India, Arts. 32, 226 
— Writ of habeas corpus — Technicali- 
ties and legal niceties. are no impediment 
to the court entertaining even an informal 
communication as a proceeding for habeas 
corpus if the basic facts are found. ` 
; (Para 50) 


(G) Interpretation of Statutes — Inade- 
quacies in statute — Duty of court. 

New legislation is the best solution, but 
when lawmakers take for too long for 
social patience to suffer, courts have to 
make-do with interpretation and carve on 
wood and sculpt an stone ready at hand 
and not wait for far away marble archi- 
tecture.. a (Para 50) 

(H) Prisoners Act (1900), S. 15 — To 

ive effect to the sentence — Meaning of. 
Constitution of India, Art. 19). 

To give effect'to the sentence means 
that it is illegal to exceed it and so it fol- 
lows that a prison official who goes be- 

ond mere imprisonment or deprivation of 
ocomotion and - assaults or otherwise 
compels the doing of things not covered 
by the -sentence acts in violation of 
Art. 19-of:the Constitution, : `: (Para 51) - 
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labour -— Meaning of — Tt does: not: mean 
harsh labour — Offender subjected to 
harsh labour may seek habeas writ. (Can- 
stitution of India, Arts. 32. 226). 
- Punishments of rigorous imprisonm=nt 
oblige the inmates to do hard labour, aot 
harsh labour and so a vindictive offier 
victimisin 
particularly harsh and degrading jabs 
violates laws mandate. For example a 
prisoner, if forced to carry night soil, may 
seek a habeas writ. “Hard labour’ in S. 58 
has to receive a humane meaning. A zirl 
student or a male weakling sentenced to 
rigorous imprisonment may not be forzed 
to break stones for nine hours a day. The 
prisoner cannot demand soft jobs but raay 
reasonably be assigned congenial jcbs, 
Sense re sympathy are not enemies of 
penal asylums. (Para 51) 
(J) Prisons Act (1894), S. 27 (2) and (3) 
— Separation of young inmates fom 
adults. Bk 
The slurring over the rale in S. 27 (2 
and (8) and its violation must be vise 
with judicial correction and punishnent 
of the jail staff. Sex excesses and explota- 
tive labour are the vices adolescents are 
subjected to by adults, The young inmetes 
must be separated and treed 
tation by adults. It is inhuman and m- 
reasonable to throw young boys to the œx- 
starved adult prisoners or to run menial 
jobs for the affluent or tough prisoners. 
Art. 19 then intervenes and shields. 
‘(Para 52) 
. (K) Prisons Act (1894), £. 29 — Solitary 
confinement. : 
Any harsh isolation from society by 
long, lonely, cellular detention is penal 
and so must be inflicted only consistertly 
with fair procedure, If some prisoners, 
for their own safety, ma 
tion written consent an 
port to higher authority are the least. if 
abuse is to be tabooed. (Para 53) 


(L) Prisons Act (1894), S. 40 — Visits to 


prisoners by family and friends — Liberal 
visits ought to be allowed in view of 
Art. 19 of Constitution. (Constitution of 
India, Art. 19). 


Visits to prisoners by family and frieads 
are a solace in insulatior; and onl- a 
dehumanised system can derive vicarieus 
delight in depriving prison inmates of 
this humane amenity. Subject, of couzse, 
to search and discipline and other segu- 


rity criteria, the right to society of fellcw- ' 
men, parents and other family members. 
cannot be denied in the. light of . Art. 19 


O Sunil-Batra-v, Delhi-Admn.?- 
. (I) Penal Code. (1860), . S. 53 — Hard: 


a prisoner by <orcing on Lim’ 


from expoi- ` 


desire segreza- . 
immediate re- 
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and. its sweep: Moreover, thë whole habi- 


- litative purpose of sentencing is to soften, 


not to harden and this will be promoted 
by more such meetings. A sullen, forlorn 
prisoner is a dangerous criminal in the 
making and the prison is the factory! 
There is no reason why the right to be 
visited under reasonable restrictions, 
should not claim current constitutional 
status. Subject to considerations of secu- 
rity and discipline, liberal visits by family 
members, close friends and legitimate 
callers, are part of the prisoners’ kit of 
nights and shall be respected. ` 

(Para 54) 


- (M) Prisons Act (1894), S. 56 — Con- 
finement in irons — Must be resorted to 
only in gravest situation. . ` 

To fetter prisoners in irons is an in- 
humanity unjustified save where safe cus- 
tody is otherwise impossible. The routine 
resort to handcuffs and irons bespeaks a 
barbarity hostile to our goal of human 
dignity and social justice. And yet this 
unconstitutionality is heartlessly popular 
in many penitentiaries so much so a peni- 
tent law must proscribe its use in any but 
the gravest situation. (Para a 

(N) Punjab Prison Manual, Paras 41 (1 
and (8), 42 and 44 — Duty of District 
Magistrate. 

The provisions in Paras 41 (1) and (8), 
42, and 44 (1) and (2) of the Punjab Prison 
Manual cover the ground of reception of 
grievance from prisoners and issuance of 
orders thereon after prompt enquiry. The 
District Magistrate must remember that 
in this capacity he is a judicial officer and 
not an executive head and must function 
as such independently of the prison 
executive. To make prisoners’ rights in 
correctional institutions viable, the Dis- 
trict Magistrate concerned must inspect 
the jails in his district once every week, 
receive complaints from individual prison- 
ers and enquire into them immediately. 
If he is too preoccupied with urgent work, 
paragraph 42 enables him to depute a 
Magistrate subordinate to him to visit and 
inspect the jail. What is important is that 
he should. meet the prisoners separately 
if they have grievances. The presence of 
warders or officials will be inhibitive and 
must be avoided. He must ensure that his 
enquiry is confidential although subject 
to natural justice and does not lead to re- 
prisals by jail officials. The rule speaks of 
the record of the result of each visit and 
inspection. This empowers him to enquire 
and pass orders. All orders issued by him 
shall be immediately complied with since | 
obedience’ is obligated by. para. 44 (2), In _ 
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the event of non-compliance he should 
immediately inform Covenmeni about 
such disobedience and advise the prisoner 
to forward his complaint to the High 
Court under Art. 226 together with a copy 
of his own report to help the High Court 
exercise its habeas corpus power. Indeed, 
it will be practical, if the District Magis- 
trate keeps a grievance box in each ward 
to which free access shall be afforded to 
every inmate. It should be kept locked 
and sealed by him and on his periodical 
visit, he alone, or his surrogate, should 
open the box, find out the grievances, in- 
vestigate their merits and take remedial 
action, if justified. (Para 65) 
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ae Advocate with him), for Respon- 

ent. 

KRISHNA IYER, J.:— This writ peti- 
tion originated, epistolery fashion, in a 
letter by a prisoner, Batra, to a judge of 
this Court (one of us), complaining of a 
brutal assault by a Head Warder on an- 
other prisoner, Prem Chand. Forms were 
forsaken since freedom was at stake and 
the Jetter was posted on the Bench to be 
metamorphosed into a habeas proceeding 
and was judicially navigated with eclectic 
creativity, thanks to the humanist _ scho- 
‘larship of Dr. Y. S. Chitale as amicus 
curiae, and the erudite passion for affir- 
mative court action of Shri Soli Sorabjee, 
the learned Solicitor General. Where the 
prison process is de-humanised, forensic 
help, undeflected by the negative crudi- 
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ties of the adversary system, makes us 
dare where we might have daunted. The 
finest hour of justice comes when court 
and counsel constructively collaborate to 
fashion a relief in the individual case and 
fathom deeper to cure the institutional 

athology which breeds wrongs and de- 
es rights. Here, the individual is a pri- 
soner whose anus was allegedly pierced 
with a warder’s baton and the institution 
is the Tihar Prison, right in the capital of 
the country and under the nose of the 
Home Ministry. 

The Perspective. - 

2. This case is revelatory of ` several 
sins in this central penitentiary. ‘Some- 
thing is rotting the State of Denmark? 
The constitutional imperative which in- 
forms our perspective in this habeas 
corpus proceeding must first be set out. 
The rule of law meets with its Waterloo 
when the State’s minions become law- 
breakers and so the court, as the sentinel 
of the nation and the voice of the Consti- 
tution, runs down the violators with its 
writ and secures compliance with human 
rights even behinc iron bars and by prison 
warders. This case is at once a symptom, 
a symbol and a signpost vis-a-vis human 
rights in prison situations. When prison 
trauma prevails, prison justice must in- 
vigilate and hence we broaden our 
‘habeas’ jurisdiction. Jurisprudence can- 
not slumber when the very campuses of 
punitive justice witness torture. 


8. The petitioner does not seek the 
release of the prisoner because a life sen- 
tence keeps him in confinement. But the 
dynamic role of judicial remedies, after 
Batra’s case (1979) 1 SCR 392: (AIR 1978 
SC 1675) imparts to the habeas corpus 
writ a versatile vitality and operational 
utility that makes the healing presence of 
the law live up tc its reputation as bas- 
tion of liberty even within the secrecy of 
the hidden cell. Blackstone called it ‘the 
great and efficacious writ in all manner 
of illegal confinement’ and Lord Denman 
proclaimed in 1889 that it had been ‘for 
ages effectual to an extent never known in 
any other country’. So long as Batra re- 
mains good law, judicial policing of Bas- 
tille practices will broaden to embrace 
the wider range of prison vices. Dr. Chi- 
tale drew our attention to American 
legal literature disclosing the trend while 
Shri Soli Sorabjee for the Union of India, 
cited Corwin. Corwin’s remarks (Supple- 
ment to Edward S. Corwin’s. The Con- 


' stitution p. 245 quoted in I supra at 


p. 410) on American constitutional law, 
referred to with approval in Batra, has 
our assent: ; 
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“Federal courts have intensified tLeir 
oversight of State penal facilities, reflect- 
ing a heightened concern with the extent 
to which the ills that plague so-called 
correctional institution-overcrowding, m- 
derstaffing, unsanitary facilities, brutality, 
constant fear of violence, lack of ad- 
equate medical and mental health care, 

oor food service, intrusive correspon- 

ence restrictions, inhumane isolation, 

segregation, inadequate or non-existent 
rehabilitative and/or educational pxo- 
grams, deficient recreational opportuni- 
ties-violate the Eighth Am2ndment ban on. 
cruel and unusual punishments.” 

4. The essence of the matter is that 
in our era of human rights consciousness 
the habeas writ has functional pluraity 
and the constitutional regard for hunan 
decency and dignity is teszed by this cap- 
ability. We ideologically accept the words 
of Will Durant (Sunil Batra v. Delhi 
Admn. (supra) at p. 422). “It is time for all 
good men to come to the aid of- treir 
party, whose name is civilization.” Ike- 
wise, we endorse, as part of our constitu- 
tional thought, what the British Goven- 
ment’s White Paper, titled “People in Pri- 
son’, stated with telling effect: 

A society that believes in the worth of 
individual beings can have the quality of 
its belief judged, at least in part, by -he 
quality of its prison and probate servizes 
ree of the resources made available to 

em. 


The learned Solicitor General brought 
this key-note thought to our notice in “he 
matchless diction of Sir Winston Char- 


chill and briefly referred to in Batra (Ibid. 


at p. 423) in a speech seventy years ag: 
The mood and temper of the public in 
regard to the treatment of crime and cri- 
minals is one of the most unfailing tests 
of the civilisation of any country. A calm, 
dispassionate recognition of the rights of 
the accused, and even of the convicted 
criminal, against the State — a constant 
heart searching by all cherged with the 
duty of punishment — a desire and eag=r- 
ness to rehabilitate in the world of indas- 
try those who have paid their due in the 
hard coinage of punishment: tireless əf- 
forts towards the discovery of curative 
and regenerative processes: unfailing fa:th 
that there is a treasure, if you can orly 
find it, in the heart of every man. These 
are the symbols, which, in the treatment 
of crime and criminal, mark and measure 
the stored-up strength of a nation, and 
are sign and proof of the living virtue in 
it, (Winston Churchill when speaking, on 
July 25, 1910, as Home Secretary in the 
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House of Commons. ‘Truly, this is a per- 
spective-setter and this is also the import 
of the Preamble and Art. 21 as we will 
presently seé. We are satisfied that pro- 


tection ofthe prisoner within his rights 
is part of the office of Art. 32. - 
5. ‘Prisons are built with stones of 


law’ and so it behoves the court to insist 
that, in the eye of law, prisoners are per- 
sons, not animals, and punish the deviant 
‘guardians’ of the prison system where 
they go berserk a defile the dignity of 
the ‘human inmate. Prison houses are part 
of Indian earth and the Indian Constitu- 
tion cannot be held at bay by jail officials 
‘dressed in a little, brief authority’, when 
Part III is invoked by a convict. For when 
a prisoner is traumatized, the Constitution 
suffers a shock. And when the Court takes 
cognizance of such violence and violation, 
it does, like the hound of Heaven, ‘But 
with unhurrying chase. And unperturbed 
pace, Deliberate speed and Majestic in- 
stancy’ follow the official offender and 
frown down the outlaw adventure. 

The facts ‘ 


6. What are the facts which. have trig- 
gered off this judicial action? 
- 7. The resume’ of facts, foul on its 
face, reveals the legal issues raised, brings 
into focus the basics of prisoners’ rights 
‘and helps the court’ forge remedial direc- 


‘tives so as to harmonise the expanding 


habeas jurisprudence with dawning hori- 
zons of human rights and enlightened ` 
measurés of prison discipline. Batra, a 
convict under death sentence lodged in 
the Tihar Central Jail, came to know of 
a crime of torture practised upon another 
prisoner, Prem Chand, allegedly by a jail 
warder, Maggar Singh, as a means to 
extract money from the victim through 
his visiting relations. Batra braved the 
consequences of Jail indignation and 
brought the incident to the ken of the 
Court, resulting in these proceedings 
which, though not strictly traditional, are 
clearly in the nature of habeas corpus writ 
and, therefore, within the wider sweep of 
Art. 82. The court issued notice to the 
State and the concerned officials, appoint- 
ed Dr. Y. S. Chitale and Shri Mukul Mud- 
gal as amicus, authorised them to visit the 

rison, meet the prisoner and see relevant 

locuments and interview necess wit- 
nesses so as to enable them to inform 
‘themselves about the surrounding circum- 
stances and the cruel scenario of events. 


Counsel on both sides have sen- 
sitized the issue of prison jus- 
tice admirably and catalysed the | 
cause of jail reforms effectively. The — 
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‘peoples orientation, not its lucrative poten- 
tial nor its intellectual intricacies. And 


service in the field of the handicapped ` 


human sectors, like prisoners, is a social 
justice contribution. The enthusiastic work 
done in the case by the young lawyer, Shri 
Mudgal, assisting Dr. Chitale, deserves our 
commendation, even as the unreserved 
support rendered to the Court by Shri 


ar, 


8 Back to the facts. Onè central 
episode round which the skein of further 
facts is wound is beyond doubt, viz. that 
Prem Chand, the prisoner, sustained seri- 
ous anal injury on or about August 26, 
1979, because a rod was driven into that 
sore aperture to inflict inhuman torture. 
The contemporaneous entry in the Jail 
Hospital register reads: 


One prisoner Prem Chand s/o 
Pyare Gal has developed tear of 
anus due to forced insertion of stick 
by someone. He requires surgical 
repair and his bleeding has not d. D.S. 1 
stopped. He is to go to Irwin|°9's5 nom." 
Hospital casualty immediately. | #50 Dull, 


Sd/- Dr. Kapoor 
_ 200pm. - 


Superinten- 
dent. Noted 
27-8-1979 


The prisoners later narration to the 
doctor in the Irwin Hospital corroborates 
the case. The unsuccessful and unworthy 
attempts, presumably by overawing the 
poe and even the doctor, and- other 
ubious devices, which we do not now 

scan, to do away with this primary. incri- 
minating factor by offering incredible 
alternatives like rupture of the anus bya 
fall or self-infliction or due to piles and 
sillier stories, only show how -the subtle 
torture of the officials-could extract false- 
hoods from the victim and even medical 
officers, exculpatory of the official cri- 
minal whoever he be. There are some 
traces of. attempts to hush up the crime 
where the higher officers have not been 
that innocent. We are taken aback that 
the tardy police investigation, with its 
lethargic pace and collusive ways, has 
- hardly done credit to the Police Depart- 
ment’s integrity, a fact that the Govern- 
ment will take note of, without institu- 
-tional sheltering of police delinquents. 
Imagine a police investigator, hunting 
for contradictions obviously to absolve 
the head warder by interrogating Dr. 
Kapoor who had made an entry -in the 
hospital: register and told Dr. Chitale that 
"the proce hag an anal rupture which 
could not be’ self inflicted or caused by 


- a fall and was ‘so-serious as to require 


`. . Sunil Batra v. Delhi Admn. . 
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_ immediate removal to: Irwin Hospital, and’ - 


meng him say, long afterwards on 2-10 
1979 by delaying the laying of the 
charge-sheet thus: `. l 


“A prisoner named Prem Chand s/o 
Prehlad was produced before me for : 
treatment on the afternoon of Sunday 26th 
August, 1979. He was brought by some 
warder. 


He was complaining of bleeding from 
boils on the buttccks. This was also told 
by the warder who brought him. f 


He was given the required treatment as 


he was kept under observation on his 


request. 


` Next day during the ward rounds when 
I examined him, be was having tears of 
anus and bleeding. On inquiring he told 
that this has happened due to forced 
insertion of a stick into his anus. 


Then he was referred to Irwin Hospital 

for further treatment. . , 
V. K. Kapoor 

. _ 2-10-79" 

9. Can human nature be such rubber? 
More than the prcbity of the investigation 
and the veracity of the doctor are at 
stake-hope in human ey without 
which human dignity will be the first- 
casualty. 


10. These observations are not. im- 
pressionistic but we leave it at that since 
our primary purpose is to protect the per- 
son of the prisoner, not to prosecute the 
offender. We do not wish to prejudice 
that process. Rezrettably, the ‘hearsay’ 
affidavit of the under Secretary (Home), 
Delhi Administration, Shri Nathu Ram, 
blinks at the jail vices and merely dresses 
up the official vezsion without so much 
as an inquisitorial audit of the lurid 
happenings in a premier correctional in- 
stitution of the nation. We deplore _ the 
indifferent affiant’s omnibus approval of 
every official’s conduct, whereas we 
should, instead, have expected Govern- 
ment, which sincerely swears by human 
rights and whose political echelons in 
succession, over the decades, are not 
strangers to the actualities in these deten- 
tion campuses, to have put aside the ten- 
dency to white-wash every action with an 
official flavour. Where human rights are 
at stake prestige has no place. 

- Il. After the prisoner was subjected to 
brutal hurt he was removed to the jail. 
hospital and later to the. Irwin Hospital 
but.on his re-transfer he. was neglected;. 


..but-we do: not pursue. the identity of the. . 
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culprit or the crime or the treatment ince 
_ a police investigation is under way. Never- 
theless, we cannot but remark that vhat- 
ever damage might have been done up to 
now, a second investigation by a C. 3. I. 
officer is justified, if truth has been sup- 
pressed, Dr. Chitale pointed out ce-tain 
poignant facts such as the prisoner him- 
self having been pressured into statercents 
contrary to the case of anal infliction. We 
-do not make comments on them altheugh 
we are unhappy at the way the busmess 
of investigation has been done. Inceed, 
the potential for oblique mutual helg be- 
tween the police and the prison staff 
makes jail offences by jail officials un- 
detectable; and so, to obviate this pos- 
sibility, the C. B. I. may well be -ent-ust- 
ed, as a regular practice, with such cases. 
The prisoner being a person, we cannot 


write him off.’ 


12. The alleged offender, Warder 
Maggar Singh, may be left aside foc a 
while. There are other aspects of the 
` torture which demand dzeper probe and 
panacea, The prisoner’s explanation for 
the anal rupture is stated to be an unful- 
filled demand for money, allegedix a 
penera practice. This shows, if true, that 

ribery, at the point of barbarity, is a 
flourishing trade within the house of 
punishment itself. How stern should the 
sentence be for such official criminals and 
how diligent should the State be to stamp 
out this wicked temptation: If you want 
to end prison delinquencies you must 
abolish the motivations and opportun ties. 


The counter case, if we may so call 


it, of the Warder as disclosed in the 
Superintendent’s report, is equally disturb- 
ing, if true: ; 

On 25-8-79 evening lite prisoner Frem 
Chand s/o Sh. Prahlad was produced be- 
fore the Deputy Superintendent for tak- 
ing Mandrix tablets. As he was in. state 
of intoxication, because of taking mardrix 
tablets which he admitted before the De- 
puty Superintendent, he was kept in a 
cell pending orders of the Superintendent, 
Central Jail He was taken to the jail hos- 
pital the next day i. e: on 26-8-79 on a 
report from the abovesaid prisoner as he 
had pain in anus and was bleeding. 
The -prisoner remained admitted intc the 
jail hospital up to 27-8-79, 2 p. m. when 
Dr. V. K. Kapoor, Medical Officer, re- 
commended -for the shifting of this pri- 
soner to the Irwin Hospital with the re- 
port mentioned in the petition. The pri- 
soner. Prem Chand was shifted accord- 
ingly -by Shri Bachan Singh, Assistant 
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Superintendent on duty on 27-8-79. The 
undersigned was informed that a case 
under. S, 885 I. P. C. had been registered 
against Warder Maggar Singh in-charge 
of the ward No. 11 i. e. 40 cells with the 

lice station Janakpur and investigation 

ad started in this case. The result of the 

investigation is still awaited. The prisoner 
was, however, received back in the jail 
on 29-8-79 on being discharged from the 
Irwin Hospital. 

14. The prisoner, Prem Chand, was 
kept in a-‘punishment cell’ which, accord- 
ing to counsel for the Administration, was 
not as bad as a solitary cell, although Dr. 


_Chitale says that this was similar to the 


type of insulated confinement condemned 


‘as unconstitutional by this Court in Sunil 
-Batra’ case (AIR 1978 SC 1675) (supra). 


to the competing version put 
forward by the prison official through the 
counter-aftidavit of the Under Secretary, 
the story, even if true, is strongly sugges- 
tive of a Mafia-culture pervasive in the 
Tihar prison. A background of the ethos 
of the campus may be gleaned from por- 
tions of the report of the Superintendent 
Central Jail, Tihar made by him with 
reference to the alleged torture which is 
the subject matter of this case. 

A number of prisoners in the Tihar 
Jail are habitual offenders, professional 
criminals who have been inmates of the 
Jail from time to time. A number of the _ 
said prisoners are rarely visited by their 
relatives due to the fact that they do not 
want to associate with such persons. It 
has been seen that such prisoners are 
mainly visited by other professionals or 
habitual offenders in the field with whom 
they have had former associations.... It 
has been noticed these types of prisoners 
have been able to develop a certain 
rapport with some of the lower staff in the 
jail namely Head Warders, Warders etc., 
and obtain certain facilities illegally in- 
cluding smuggling of numbers of items, 
e. g. drugs etc. for their use. It may also 
be submitted that to check smuggling of 
narcotic drugs against prisoners who in- 
dulge in such activities 30 cases of narcotic 
offences were got registered against the 

risoners with the Janakpuri Police Station 

uring this year...... That 95 prisoners 
were transferred from the Jail to Haryana 
due to administrative reasons - which in- 
clude indiscipline and violation of jail re- 


lac 





gulations by them and otherwise deroga- 
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tory behaviour during the last year...... 
This year also about 22 cases have been 
recommended by Superintendent, Jail for 
transfer...... In para 568 (b) and the 
note thereunder of the Jail Manual, the 
habituals are required to be kept separate 
from the casual prisoners but due to non- 
availability of any other jail in Delhi they 
are being kept in Tihar Jail, which re- 
quires a lot of vigilance on_ the part of 
the jail officers. (b) It may also. be men- 
tioned that due to paucity of accommoda- 
tion, the said jail is occupied by double 
_ the number of prisoners than it is other- 
wise authorised. 


. 15. To aggravate the malady, we have 





the fact that a substantial number of the 


prisoners are under-trials who have 
to face their cases in court and 
are presumably innocent until con- 
victed. By being sent to Tihar Jail 


they are, by contamination, made cri- 
minals — a custodial perversity which 
violates the test of reasonableness in 
Art. 19 and of fairness in Art. 21. How 
cruel would it be if one went to a hospital. 
for a check-up and by being kept along 
with contagious cases came home with a 
new disease. We sound the tocsin that 
prison reform is now a constitutional com- 
pulsion and its neglect may lead to drastic 
court action. 


16. It would appear that around 800 
persons are taken in and out daily be- 
tween the prison and the courts. And 
when there are political agitations and 
consequent police arrests and remand to 
custody, the under-trial strength swells in 
numbers. Since many officers busy them- 
selves with production of prisoners in 
court, the case of the Superintendent is 
that the other prisoners “try to do mis- 
chief, make thefts of other prisoners who 
go on work smuggle things and even 
resort to assaults.” f i 


17. To sum up, the Tihar prison is an 
arena of tension, trauma, tantrums and 
crimes of violence, vulgarity and corrup- 
tion. And to cap it all, there occurs the 
contamination of pre-trial accused with 
habituals and “injurious prisoners of in- 
ternational gang.” The crowning piece is 
that the jail officials themselves are al- 
legedly in league with the criminals in 
the cells. That is, there is a large network 
of criminals, officials and non-officials in 
the house of correction: Drug racket, 
alcoholism, smuggling, violence, theft, 
unconstitutional punishment by way _ of 
solitary cellular life and transfers to other 
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jails are not uncommon. The Administra- 
tion, if it does not immediately have the 
horrendous situation examined by an im- 
partial, authoritative body, and sanitize 
the campus, complacent affidavits of 
Under Secretaries and glittering entries 
from dignitaries on their casual visits, can- 
not help. 

18. While the Establishment sought to 
produce ‘before the Court extracts from 
the Visitors’ Book to show that many im- 
partial and distinguished persons had 
complimented the jail authorities on the 
way they managed the prison. Dr. Chitale 

laced before us some internal evidence 
rom the materials on record, supplement- 
ed strongly by personal observations re- 
corded while he was an internee in this 
very prison by Shri Kuldip Nayar, a res- 
ponsible journalist with no apparent 
motive for mendacity nor inclination for 
subjectivity, in his book “In Jail”. There 
was nothing in the author’s view which 
money could not buy within the recesses 
of the prison campus. Giving a factual 
narrative, Shri Nayar wrote : 


saisan One could get as much money 
as one wanted from outside again at a 
price. There was a money order and mail 
service that perhaps was more dependable 
Ta what the postal department could 
offer. 


For instance, when a prisoner in my 
ward wanted two hundred rupees, he sent 
a note through a warder to his people in 
Old Delhi and in less than twenty-four 
bours he had the money. He paid sixty-six 
rupees as collecting charges — thirty-three 
per cent was the prescribed “money. order 
charge.”...... Dharma Teja, the shipping 
magnate who served his sentence in 
Tihar, for instance, had thousands of 
rupees delivered to him, we were told. 
And if one could pay the jail functiona- 
ries one could have all. the comforts one 
sought. Teja had all the comforts—he had 
an air anoles in his cell, a radio-cum-re- 
cord player set and even the facility of 
using the phone Haridas Mundhra, 
a business man who was convicted of 
fraud, was another rich man who spent 
some time in Tihar. Not only did he have 
all the facilities, but he could also go out 
of the jail whenever he liked; at times he 
would be out for several days and travel 
even up to Calcutta. All this, of course, 
cost a lot of money. An even richer pri- 
soner was Ram Kishan Dalmia; he spent 
most of his jail term in hospital. He was 
known for his generosity to jail authori- 
ties, and one doctor received a car as a 
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But more. than businessmen it was the 
smugglers jailed in Tihar who were lavish 
spenders. Their food came from Moti 
Mahal and their whisky from Connaught 
Place. They had not orly wine but also 
women. “Babuji, not tarts’but real society 
girls,” one warder said. The women 
would be brought in when “the Sahiblog” 
went home for lunch, and their empty 
offices became “recreaticn rooms.” 


Corruption -in jail was so well organis- 
ed and so'systematic that everything went 
like clockwork once the price had been 
paid. Jail employees at almost all levels 
were involved, and everyone’s share was 
fixed. There was never a dispute; there 
has to be the proverbial honour among 
thieves.’ as 
One. wonders whether such an ‘indictment 
made by an established writer had inclin- 
ed the Government at least to appoint an 
Inquiry Commission to ‘acquaint itself 
with the criminal- life-style of correc- 
tional institutions. The higher officials also 
have their finger in the pie, if Nayar were 
veracious: , 


‘Perhaps the way almost everyone had 
his cut was most evident in our milk 
supply. It came in bulk to the main gate 
.(phatak) there, enough milk for the top 
officials was taken out of the cans, which 


were then topped up with water. And as 


the cans moved to the wards, all those 
two handled them appropriated their 
share: again topping up with water. 


Even more shocking than the corrup- 
tion was the ingenious “slave system” we 
found in the jail. The slaves were boys 
between ten and eighteen employed as 
“helpers”, and there were scores of them. 
They cooked, washed utensils, cleaned 
rooms, fetched water and did much back- 
breaking labour to “help”. the men who 
were paid to do these chores. They would 
be woken up before 6 a. m. to prepare the 
morning tea and would “be: allowed to 
sleep around 10 p. m. after scrubbing the 
pots and pans—they were herded into a 
ward which had no fan and no proper 
sanitary facilities, but was always well lit 
with many bulbs on all night, to enable 
a sleepy warder to check at a glance that 
they were all there: 


These boys were under-trial prisoners; 
many had been there for eight months 
and at least one had been there for two 
years. They were taken from one court to 
another to be tried uncer. one charge or 
another and kept in jail all the while. The 
aim was to keep them in as long as pos- 
sible, for without them the people em- 
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loyed to do the menial duties would 
have no time to relax. f 
One morning I was woken up by th 
sobbing of a boy, and found some other 
“helpers” trying to console him. while a 
warder stood by quite unmoved. I went 
up to him; his curly hair reminded me 
of Raju, my younger son. The boy had 
been picked up the previous evening 
from Defence Colony in New Delhi, 
kept in a police lock-up for the 
night and brought to jail in the morning.’ 
The crime of punishment is a new crime 
which the rule of law must reach at, but 
what is touching beyond tears, even if 
there be but a tittle, of truth in the state- 
ment “In Jail”, is about children being 
lapped up and locked up for use as 
bonded labour in punitive houses af jus- 
tice. The modus operandi is sensitively 
set down by Kuldip Nayar: 


The warder explained that whenever 
the number of prisoners in jail went up, 
the police were asked to bring in bovs to 
help with the chores. For the past several 
days, the warder said, jail authorities had 
been pestering the police to get more 
helpers as the number of detenus had 
pone up. The evening before, when the 
boy was buying paan (betel-leaf) from a 
Defence Colony stop, the police had 
hauled him up as a vagabond, they were 
responding to the jail authorities appeal to 
book more helpers. 

“This is nothing new, it has always 
been like this’ the warder explained, 
several undertrial boys later relate to me 
their tales of woe, how they were arrested 
on trumped up charges and how they 
were being held in detention on one 
pretext or another. Kuldip Nayar, “In Jail” 
pp. 30-34. : 


19. We may, at this stage, go in 
greater detail into the functional expan- 
sion of habeas corpus writs in the current 
milieu especially because counsel on both 
sides have compellingly contended for an 
authoritative’ pronouncement by . this 
court in favour of a broader jurisdiction. 

20. We have earlier noticed that the 
valuable writ is capable of multiple uses 
as developed in the American Jurisdiction. 
Such is the view expressed by many legal 
writers. In Harvard Civil Rights and Civil 
Liberties Law Review 1970 Vol. 9, the 
view has been expressed that beyond the 
conventional blinkers, courts have begun 
to examine the manner in which an inmate 
is held or treated during the currency of 
his sentence. Similar is the thinking ex- 
pressed by other writers, R. J. Sharpe in 
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“The Law. of Habeas Corpus” (1976) Edn 
Juvenal, Satires in 72 Yale Law Journal 
506 (1963). In American Jurisprudence 
there is a pregnant observation: 2d, 
Vol. 89 p. 185 para 11: 

The writ is not and never has been a 
static, narrow formalistic remedy. Its 
scope has grown to achieve its purpose— 
the protection of dividuals against 
erosion of the right to be free from 
wrongful restraints on their liberty. 

Corpus Juris, 2d, Vol. 39, page 274, 
para 7 strikes a similar note, away from 
the traditional strain. The courts in 
‘America have, through the decisional pro- 
cess, brought the rule of law into the 
prison system pushing back, pro tanto, the 
hands-off doctrine. In the leading case of 
Coffin v. Raichard, 148°F 2d 443 at p. 
445 the Court of Appeal observed, de- 
lineating the ambit and uses of the writ 
of habeas corpus: 

The Government has the absolute right 
to hold prisoners for offences against it 
but it also has the correlative duty to 
protect them against assault or injury from 
any quarter while so held. A prisoner is 
entitled to the writ of habeas corpus 
when, though lawfully in custody, he is 
‘deprived of some right to which he is law- 
fully entitled even in his confinement, the 
deprivation of which serves to make his 
imprisonment more burdensome than the 
law allows or curtails his liberty to a 
greater extent than the law permits. 


When a man. possesses a substantial 
right, the court will be diligent in finding 
a way to protect it. The fact that a per- 
son is legally in prison does not prevent 
the use of habeas corpus to protect his 
other inherent rights...... The Judge is 
not limited to a simple remand or dis- 
charge of the prisoner’s civil rights be 
respected 
It is significant that the United States 
Supreme Court has even considered as 
suitable for habeas relief, censorship of 
prisoners’ mail and the ban on the use of 
law students to conduct interviews with 
prison inmates in matters of legal relief. 
In (1974) 40 L Ed 2d 224 these two 
questions fell for decision and the court 
exercised jurisdiction even in such an in- 
ternal matter. In Johnson v. Avery (1969) 
91 L Ed 2d 718 a disciplinary action was 
challenged by a prisoner through a writ 
of habeas’ corpus. This indicates the ex- 
tension of the nature of the writ in the 
American jurisdiction. “Incidentally and 
interestingly, there is reference to some 
States in the United States experimenting 
with programmes of allowing senior law 
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students to service the penitentairies. At 
a-later stage, when we concretise definite 
directives. We may have occasion to refer 
to the use of senior law students for 
rendering legal aid to prisoners; and so 
it is worthwhile extracting a passage from 
Johnson v. Avery supra) with reference 
to the Kansas Law School Programme 
in Prisons at Leavenworth: 


The experience at Leavenworth has 
shown that there have. been very few at- 
tacks upon the (prison) administrations; 
that prospective frivolous litigation has | 
been screened out and that where the law 
school felt the priscner had a good cause 
of action relief was granted in a great per- 


_centage of cases. A large part of the acti- 


vity was disposing of long outstanding 
detainers lodged against the inmates. In 


addition, the programme handles civil 
matters such as domestic relations pro- 
blems and compersation claims. Even 


where there has been no tangible success, 
the fact that the inmate had someone on 
the outside listen to him and analyse his 
problems had a most beneficial effect. 
We think that these programs have been 
beneficial not only to the inmates but to 
the students, the steff and the courts. 
Incidentally, the presence of law students 
at the elbow of ths prisoner has a pre- 
ventive effect on ward and, warden. 


21. The content of our constitutional 
liberties being no less, the dynamics of 
habeas writs there developed help the 
judicial process here. Indeed, the full 
potential of Arts. 21, 19, 14, after Maneka 
Gandhi (AIR 1978 SC 597), has been un-. 
folded by this Court in Hoskot (AIR 1978 


SC 1548) and Batra (AIR 1978 SC 1675). 


Today, human rights jurisprudence in 
India has a constitutional status and 
sweep, thanks to Art. 21 so that this 
magna carta may well toll the knell of 
human bondage beyond civilised limits. 
22. The supplementary statement of 
the Superintendent of the Central Jail 
(partly quoted earlier) is hair-raising when | 
we find that far from rehabilitation, in- 
tensification of criminality is happening 
there and the officials are part of this 
sub-culture. We. certainly do not wish to 
eneralise but do mean to highlight the 
acts of life behind the high walls as 
demanding constitutional and administra- 
tive attention. Homage to human rights, 
if it springs from the heart, calls for ac- 
tion. Prisons, prison staff and prisoner—all 
three are in need of reformation. And 
this milieu apparently is not unique to 
Tihar but common to many penal. institu- 
tions. si P 
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23. It is refreshing aad- heartenhg 
that the learned Solicitor General widen- 
ed our vista and argued that this court, 
having been seized of the problem of pri- 
soners fundamental freedams and thsir 
traumatic abridgement, should give guice- 
lines in this uncharted area, design pzo- 
cedures and devise mechanisms which will 
go into effective action when the restri:t- 
ed yet real rights of prisoners are overly 
or covertly invaded. The jurisdiction of 
this court to remedy the violations of pri- 
soners’ residuary rights was discussed at 
the har, as also the package of plausitle 
measures which may apovropriately ve 
issued to ensure the functional success of 
justice when rights are infringed by ofi- 
cials or fellow-prisoners. Eoth sides =p- 
preciated the gravity of the jail situaticn, 
the sensitivity of security considerations, 
the virginity of this field of law and the 
necessity for normative rules and opera- 
tive monitoring within the framework of 
judicial remedies. This constructive starce 
of counsel, unusual in litigative negeéti- 
vity, facilitated our resolution of the po- 
blems of jail justice, despite the touch of 
jurisprudential novelty and call to judic al 
creativity. a - 

24. We must formulate the poimts 
argued before we proceed to state our 
reasoning and record our conclusions. _ 

1. Has the court jurisdiction to consiGer 
prisoners’ grievance, not Cemanding re- 
lease but, within the incarceratory cr- 
cumstances, complaining of ill-treatment 
and curtailment short of illegal detentioaP 
Yes. We have answered it. 


2. What are the broad contours of the 
fundamental rights, especially Arts. 14, 19 
and 21 which belong to a detainee sen- 


tenced by Court? Here too, the  grouad 
has been ‘covered. k 
3. What judicial remedies can e 


granted to prevent and punish thsir 
breach and to provide access to prison 
justice? ane . 

4. What practicable prescriptions and 
proscriptions bearing on prison practices 
can be drawn up by the court consisten-ly 
with the existing provisions of the Priscns 
Act and Rules bent to shape to confom 
to Part ITP - 

5. What prison reform perspectives 
and strategies should be adopted to 
strengthen, in the long run, the consti-u- 
tional mandates and human rights Èn- 
peratives? i . 

25. - The canvas was spread wide’ by 


counsel and court and we deal .with the. 


arguments within the larger. spread . eut, 


Sunil-Batra v. Delhi Admn. ` `: 


S. C. 1589- 


of the case. Rulings of this -court have 
highlighted the fact that the framers of 
our Constitution have freed the powers 
under Art. 82 from the rigid restraints of 
the traditional English Writs. Flexible 
directives, even affirmative action mould- 
ed to grant relief, may realistically be 
issued and fall within its fertile width. 
The jurisdictional dimension is lucently 
laid down by Subba Rao, J. in Dwarka- 
uath’s case (1965) 3 SCR 586 at pp. 540- 
541 : (AIR 1966 SC 81). 


This article is couched in comprehen- 
sive phraseology and it ex facie confers 
a wide power on the High Courts to reach 
injustice wherever it is found. The Con- 
stitution designedly used a wide langu- 
age in describing the nature of the power, 
the purpose for which and the person or 
authority against whom it can be exercis- 
ed. It can issue writs in the nature of 
prerogative writs as understood in 
England; but the scope of those writs also 
is widened by the use of the expression 
“nature” for the said expression does not 
equate the writs that can be issued in 
India with those in England, but only 
draws an analogy from them. That apart, 
High Courts can also issue directions, 
orders or writs other than the prerogative 
writs. It enables the High Courts to mould 
the reliefs to meet the peculiar and com- 
plicated requirements of this country. Any - 
attempt to equate the scope of the power 
of the High Court under Art. 226 of the 
Constitution with that of the English 
Courts to issue prerogative writs is to in | 
troduce the unnecessary procedural re- 
strictions grown over the years in a com- 
paratively small country like England with 
a unitary form of government into a vast 
country like India functioning under a 
federal structure. Such a construction de- 
feats the purpose of the article itself.: 


26. Where injustice, verging on 
inhumanity, emerges from hacking human 
rights guaranteed in Part III and the 
victim beseeches the Court to intervene 
and relieve, this court will be a functional 
futility as a constitutional instrumentality 
if its guns do not go into action until the 
wrong is righted. The court is not a dis- 
tant abstraction omnipotent in the books 
but an activist: institution which is the 
cynosure of public hope. We hold that 
the court can issue writs to meet the new 
challenges. Lord Scarman’s_ similar ad- 
monition, in-his English Law—The New 
Dimensions, is an Poran omen. Thé 
objection, if any, is obsolete because in a 


.prison situation, a Constitution Bench of 


this Court. (Batra and Sobraj (1978) 4 SCC 
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494 : (AIR 1978 SC 1675)) did imprison 
the powers of prison officials, to put an 
under-irial under iron fetters or confine 
in solitary cells convicts with death sen- 
tences under appeal. . l 
27. Once jurisdiction is granted—and 
' we affirm in unmistakable terms that the 
court has, under Art. 82 and so too under 
Art, 296, a clear power and, therefore, a 
«public duty to give relief to sentences in 
prison -settings—the next question is the 
jurisprudential backing for thé play of 
that jurisdiction. Here again, Batra has 
blazed the trail and it binds. 

28. Are prisoners persons? Yes, of 
course. To answer in the negative is to 
convict the nation and the Constitution 
of dehumanization and to repudiate the 
world legal order, which now recognises 
rights of prisoners in the international 
Covenant on Prisoners’ Rights to which 
our country has signed assent. In Batra’s 
case (AIR 1978 SC 1675), this Court has 
rejected the hands off doctrine and it has 
been ruled that fundmental rights do not 
flee the person as he enters the prison 
although they may suffer shrinkage neces- 
sitated by incarceration. Our constitu- 
tional culture has now crystallised in 
favour of prison justice and judicial juris- 
diction Sunil Batra v. Delhi Admn., (1979 
i ene 392 at pp. 409-410: (AIR 1978 S 

The jurisdictional reach and range of 
this court’s writ to hold prison caprice and 
cruelty in constitutional leash is incontes- 
table, but teasing intrusion into admini- 
strative discretion is legal anathema, 
absent breaches of constitutional rights or 
prescribed procedures. f 

29. The U. S. Supreme Court, in like 
situations, has spoken firmly and humani- 
stically, and these observations have the 
tacit approval of our Court in Batra’s 
case. Justice Douglas put it thus (Ibid 
p. 412): l 

Prisoners are still ‘persons’ entitled to 
all constitutional rights unless their liberty 
has been constitutionally curtailed by pro- 

` cedures that satisfy. all the requirements 
of due process. 
Justice Marshall strongly seconded the 
view: (Ibid p. 412). 

I have previously stated my view. that 
-a prisoner does not shed his basic constitu- 
tional rights at the prison gate, and I fully 
support the court’s holding that the inte- 
rest of inmates in freedom -from imposi- 
tion of, serious discipline is a ‘liberty’ en- 
titled to due process protection. 

30. We, therefore, affirm that where 
the rights.of a prisoner either. under the 
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Constitution or under other law, are 
violated the writ power of the court can 
and should run to his rescue. There is a 
warrant for this vigil. The court process 
casts the convict into the prison system 
and the deprivation of his freedom is not 
a blind penitentiary affliction but a 
belighted institutionalisation geared to a 
social good. The court has a continuing 
responsibility to ensure that the constitu- 
tional purpose of the deprivation is not 
defeated by the prison administration. In 
a few cases, this validation of judicial in- 
vigilation of prisoners’ condition has been 
voiced by this court and finally reinforc- 
ed by the Constitution Bench in Batra 
1978) 4 SCC 494 at p. 496:(AIR 1978 
C 1675) (supra). 

The Court need not adopt a “hands off” 
attitude in regard to the problem 
of prison administration. It is all the more 
so because a convict is in prison under 
the order and direction of the court.” 


Under the caption “Retention of Auth- 
ority over Prisoner by Sentencing Judge” 
Krantz notes: Shaldon Krantz. Corrections 
and Prisoners’ Rights at 274-75: 


As noted by Judge Law in a: Judicial 
Ma Trial Magazine (Nov-Dec. 1971) 
at p. : 


It should be the responsibility. of the 
court in imposing the sentence to set 
forth as it would in any equitable decree, 
the end to be achieved and the specifics 
necessary to achieve that purpose. If then, 
we are to have scoountab {lity in the ex- 
ecution of the sentence, courts must 
make clear what. is intended in the im- 
position of the sentence. Every sentence 
should be couched in terms similar to a 
mandatory injunction. In this manner, the 
penology system is to be held to account 
if the government does not faithfully ex- 
ecute the order. 

_In other words, the sentencing court 
should be required to. retain jurisdiction 
to ensure that the prison system responds 
to the purposes of the sentence. If it does 
not, the sentencing court could arguably 
have the authority to demand compliance 
with the sentence or even order the pri- 
soner released for non-compliance. 
Whether inside prison or outside, a per- 
sonshall not be deprived of his guaran- 
teed freedom save by methods ‘right, just 
and fair’. Bhagwati J. in Maneka Gandhi 
(1978) 1 SCC 248 at p. 284: (AIR 1978 SC 
597) observed, - z T% 
/ The principle of reasonableness, which 

- legally as well ‘as peroneal, is an 
essential element of ‘equality or nón- 
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arbitrariness pervades Art. 14 like a brocd- 
ing omnipresence and the procedure cœ- 
templated by Article 21 must answer he 
test of reasonableness in order to`be in 
conformity with Art. 14. It must be “right 
and just and fair” and not arbitrary, fanzi- 
ful or oppressive; otherwise it would >e 
ne procedure at all and the requirement of 
` Article 21 would not be satisfied. 


31. Hoskot 


in Maneka Gandhi (AIR 1978 SC 587) 
(supra) to a prison setting and held that 
“one component of fair procedure is 
natural justice”. Thus, it is now clear law 
that a prisoner wears the armour of basic 
freedom even behind bars and that vn 
breach thereof by lawless officials the law 
will respond to his distress signals throuzh 
‘writ? aid. The Indian human has a con- 
stant companion—the court armed wth 


the Constitution. The weapon is ‘habeas’ ” 


the power is Part IIT and the projectile is 
Batra’ (1978) 4 SCC .494 et p..495: (AUR 
1978 SC 1675) (supra). 


No iron curtain can be drawn between 
the prisoner and the Constitution. 
It is, therefore, the courts concern, îm- 
plicit in the power to deprive the sen- 
tence of his personal liberty, to ensere 
that no more and no less than is warraat- 
ed by the sentence happens. If the pri- 
soner breaks down because of mental bOr- 
ture, psychic pressure or physical inftic- 
tion beyond the licit limits of lawful im- 
prisonment the Prison Administration skall 
be liable for the excess. On the contrary, 
if an influential convict is able to buy =d- 
vantages and. liberties to avoid or water 
down the deprivation imp_ied in the sen- 
tence the Prison Establishment will be 
called to order for such adulteration or 
dilution of court sentences by execut-ve 
palliation, if unwarranted by law. One of 
a in- Batra (AIR 1978 SC 1675) observ- 


ea: 


Suffice it to say that, so long as judges 
are invigilators and enforcers of Constiu- 
tionality and . performanc2 auditors of 
legality and convicts serve terms in tnat 
grim microcosm. called prison by -he 
mandate of the court a continuing institu- 
tional responsibility vests in the system 
to monitor in the imcarceratory process 
and prevent security ‘excesses’. Jailors are 
bound by the rule of law and cannot in- 
flict supplementary sentence under cis- 
guises or defeat the primary purposes of 
imprisonment. ak R 

32. The upshot of this discussion is 
but this. The Court has power and rs- 
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ponsibility to intervene and protect the 
prisoner against mayhem, crude or subtle 
and may use habeas corpus for enforcing 
in-prison humanism and forbiddance of 
harsher restraints and heavier severities 
than the sentence carries. We hold these 
propositions to be self-evident in our con- 
stitutional order and is supported by au- 
thority, if’ need be. Therefore, we issue 
the writ to the Lt. .Governor and the 
Superintendent of the Central Jail that 
the prisoner, Prem Chand, shall not be 
subjected to physical manhandling by any 
jail official, that the shameful and painful 
torture to which he has been subjected— 
a blot’ on Government’s claim to protect 
human rights—shall be ended and the 
wound on his person given proper medi- 
cal care and treatment. The Central Gov- 
ernment will, we are sure, direct its Jail 
staff not to show too pachydermic a 
disposition for a democratic Government. 
For example, specific guidelines before 
punishing a prisoner had been: given in 
Batra’s case, (AIR 1978 SC 1675) and yet 
the prisoner Prem Chand has been lodged 
in the punishment cell, which is almost 
the same as a solitary cell, with cavalier 
disregard for -procedural . sefeguards. 
Merely to plead that many prisoners are 
habituals’ is no ground for habitual 
violation of law by officials. We direct 
that Prem Chand be released from the 
punishment cell and shall not be subject- 
ed to such severity until fair procedure is 
complied with. „o . : 


88. The chronic. callousness of the 
Prison System to the humane demands of 
the Constitution, despite the fact that 
many ministers over many decades in 
many States have known the unbroken 
tradition of prison sub-culture and despite 
prison diaries of national figures from 
{evened Nehru to Jay Prakash Narain, 

as made court and counsel benignly 
turn the judicial focus on the future so . 
that further mischief may not be suffered 
in incarceration. There is little doubt that 
barbarities like bar fetters and hand-cuffs 
are recklessly being . practised either on 
account of ignorant unconscionableness or 
wilful viciousness in several - detention 
camps. Many of the victims are poor, 
mute, illiterate, desperate and destitute 
and too distant from the law to be aware 
of their rights or ask for access to justice, 
especially when the running tension of 


‘the prison and the grisly potential for 


zoological. reprisals stare them in the face: 
So it is for the court to harken when 
humanity calls, without waiting for parti- 
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cular petitions. Like class actions, -class 
remedies have pro bono value. ae 


34. The court — the learned’ Solicitor 
General underscored this constructive ap- 
proach — must not wait for a stray peti- 
tion from some weeping inmate and give 
the little person a little relief in the little 
case but give the nation, its Governments, 
prison establishments and correctional de- 
partments, needed guidance and also fill 
with hope the hearts of those who cherish 
human rights that the courts are, after 
all, sentinels on the qui vive. Law is what 
law does and courts, if anything, are con- 


stitutional in action. Dr. Chitale, naturally, 
joined this moving demand. We do think 
that there are many, drawn from the class 
of penury, who suffer more privations 
than their sentences justify. Ralph Eli- 
son’s picture of the American Black has 
relevance for the prisoner here : 


I am an invisible man....J am a man 
of substance, of flesh and bone, fibre and 
liquids — and I might even be said to 
possess a mind. I am invisible, understand, 
simply because people refuse to see: 
me....When they approach me they see 
only my surroundings. themselves, or fig- 
ments of their imagination — indeed, 
everything and anything except me. 

The invisibility to which I refer occurs 
because of a peculiar disposition of the 
eyes of those with whom I come in con- 
tact. A matter of construction of their 
inner eyes, those eyes with which they 
look through their oe eyes upon 
reality....You wonder whether you are 
not simply a phantom in other people’s 
minds....you ache with the need to con- 
vince yourself that you do exist in the 
real world, that you're a part of all the 
sound and anguish, and you strike out 
with your fists, you curse and you swear 
to make them recognise you. And, alas, it 
is seldom successful. 


35. In a culture of Antyodaya, the 
court must rescue the weakest by pre- 
emptive guidance without driving parties 
to post facto litigation. In law as in medi- 
cine, prevention is better than cure, a rule 
tee ar have not sufficiently deve- 
oped, and so we accede to the request 
of counsel and proceed to discuss the nor- 
mative side of prison justice. 


86. Before we begin this chapter we 
might as well set down what the learned 
Solicitor General stressed viz. that the de- 
tailed guidelines set out in the separate 
opinion in Batra’s case (pages 488 to 495) : 





(AIR 1978 SC 1675) are the same as are | 


. implicit in the judgment of Desai, J. 
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speaking for the other Judges and this 
position should be re-emphasised by this 
court here so as to avoid misconception. 
Desai, J. has stated. : 


Justice Krishna Iyer has delivered an 
elaborate judgment which deals with im- 
portant issues raised before us at great 
length and with great care and concern. 
We have given a separate opinion, not 
because we differ with him on funda- 


. mentals, but because we thought it neces- 


sary to express our views on certain as- 
pects of the questions canvassed before 
us. 

87. Likewise, in the separate judg- 
ment, a similar statement is made: 

I am aware that a splendid condensa- 
tion of the answers to the core questions 
has been presented by my learned brother 
Desai. J. and I endorse the conclusion. 


38. A close perusal shows that both 
the judgments in Batra’s case lay down 
the same rule and the elaborate guide- 
lines in the first opinion are a necessary 
proliferation of the law expounded in the 
second judgment in the case. We hold, 
agreeing with both counsel, that the de- 
tailed prescriptions in the separate opinion 
in Sunil Batra (pp. 488 to 493): (AIR 1978 
SC 1675) is correct law and binds the 
penal institutions in the country. We 
agree with these guidelines and express . 
ourselves to that effect since the core 
question raised in the present case and 
the cardinal principles we have accepted 
lead to the same conclusions. 


39. At the outset, we notice the wide- 
spread prevalence of legal illiteracy even 
among lawyers about the rights of prison- _ 
ers. Access to law postulates awareness of 
law and activist awareness of legal rights 
is the condition for seeking court justice. 
So the first need in the juristic twilight is 
for the State to produce and update a 
handbook on Prison Justice, lucid, legible 
for the lay, accurate, comprehensive and, 
above all, practical in meeting the felt 
necessities and deily problems of prison 
life. The Indian Bar has, as part of its 
judicare tryst a special responsibility to 
assist ‘the State in this behalf. A useful 
handbook prepared by the American 
Civil Liberties Union was handed up to 
us by Dr. Chitale titled “The Rights of 
Prisoners”. Law ir the books and in the 
courts is of no help unless it reaches the 
prisoner in understandable language and 
available form. We, therefore, draw the 
attention of the State to the need to get 
ready a Prisoners’ Handbook in the re- 
gional language and make them _ freely 
available to the inmates. To know the law 
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is the first .step to be fre2. from fear of 
aw. . 


40. Prisoners are peculiarly and doubly 
handicapped. For one thing, most prison- 
ers belong to the weaker segment, in 
poverty, literacy, social station and -zhe 
like. Secondly, the prison house is a wal- 
led-off world which incormmunicado - for 
the human world, with the result that -he 
bonded inmates are invisible, their voices 
inaudible, their injustices unheeded. So 
it is imperative, as implicit in Art. 21, taat 
life or liberty, shall not be kept in sus- 
pended animation or congealed into gni- 
mal existence without the freshening fow 
of fair procedure. The meaning of ‘Me’ 
given by Field J., approved in Kharak 
Singh (1964) 1 SCR 882 at p. 857: (AIR 
1963 SC 1295) and Maneka Gandhi, (1£78) 
1 SCC 248 : (AIR 1978 SC 597) bears ex- 
cerption : 

Something more than mere animal exist- 
ence. The inhibition against its depriva- 
tion extended to all those limbs and favul- 
ties by which life is enjoyed. The provi- 
sion equally prohibits the mutilation of 
the body by the amputation of an arm or 
leg, or the putting out of an eye, or the 
destruction of any other organ of the body 
through which the soul communicates 
with the outer world. 


Therefore, inside prisons are persons and 
their personhood, if crippled by haw- 
keepers. turning law-breakers, shall be 
forbidden by the writ of this court fom 
such wrong-doing. Fair procedure, in 
dealing with prisoners, therefore, calls for 
another dimension of ‘access to law-provi- 
sion, within easy reach, cf the law which 
limits liberty to persons who are prev=2nt- 
ed from moving out of prison gates. 
' 41. A handbook meets the logistics of 
the law in the field. Of course, the prison 
staff also suffer from the pathology of 
misinformation or non-education about 
rights and limitations-and this ignorantia 
juris situation leads to insensitivity to 
uman rights and a test in the handtook 
of prison law must be a minimum for re- 
cruitment. The peril to prison righ:s is 


from the uninstructed personnel, apart ` 


from the anti-cultural ethos which per- 
meates, It behoves Government to insist 
on the professional requirement, for ward- 
ers and wardens, of a hearty familiarity 
with the basics of Prison Law. 

42. Rights jurisprudence is impostant 
ut becomes an abstraction in the absence 
of remedial jurisprudence. Law is noz an 
omnipotence in the sky but a loaded gun 
which, when triggered by. trained men 
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with ballistic skill, strikes the offending 
bull’s eye. We have made it clear that no 
prisoner can be personally subjected to 
deprivations not necessitated by- the fact 
of incarceration and the sentence of Court. 
All other freedoms belong to him to read 
and . write, to exercise and recrea- 
tion, to meditation and .chant,. to 
creative comforts like protection from ex- 
treme cold and heat, to freedom from in- 
igote like compulsory nudity, forced 
sodomy and other unbearable vulgarity, 
to movement within the prison campus 
subject to requirements of discipline and 
security, to the minimal joys of self- 
expression, to acquire skills and techni-! 
ques and all other fundamental rights 
tailored to the limitations of imprison- 
ment, - 

Chandrachud, J., long ago, spelt out the 
position and we affirm it: D. Bhuvan 
Mohan Patnaik v. State of A. P. (1975) 2 
SCR 24 at p. 26: (AIR 1974 SC 2092). 

“Convicts are not, by mere reason of the 
conviction, denuded of all the funda- 
mental rights which they otherwise pos- 
sess. A compulsion under the authority of 
law, following upon a conviction, to live 
in a prison-house entails by its own force 
the deprivation of fundamental freedoms 
like the right to move freely throughout 
the territory of India or the right to ‘prac- 
tise’ a profession. A man of profession 
would thus stand stripped of his right to 
hold consultations while serving out his 
sentence. But the Constitution guarantees 
other freedoms like the right to acquire, 
hold and dispose of property for the exer- 
cise of which incarceration can be no 
impediment. Likewise, even a convict is 
entitléd to the precious right guaranteed 
by Article 21 of the Constitution that he 
shall not be deprived of his life or per- 
sonal liberty except according to proce- 
dure established by law.” 

43. We think it proper to suggest that 
in our country of past colonial subjection 
and consequent trepidation in life, pub- 
licity officially is necessary for rights to 
be appreciated even by the beneficiaries. 
Therefore, large notice boards displaving 
the rights and responsibilities of prisoners 
may be hung up in prominent places with- 
in the prison in the language of the peo- 
ple. We are dealing with the mechanics 
of bringing the law within the wakeful 
ken of the affected persons : i 

44, Section 6] of the Prisons Act, 
simplified imaginatively leads to the same 
result, That section reads: - 

“Copies of rules, under Sections 59 and 
60 so far as they. affect the government 
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of prisons, shall be exhibited, both in 
English and in the Vernacular, in some 
place to which all persons employed with- 
in a prison have access.” `- 


. 45. We think it right to hold that 

copies of the Prison Manual shall be kept 
within ready reach of prisoners. Darkness 
never does anyone any good and light 
never any harm. , 


46. Perhaps, the most important H 
of a prisoner is to the integrity of his phy- 
sical person and mental. personality. This 
Court in Batra’s case (AIR 1978 SC 1675) 
‘has referred to the international wave of 
torture of prisoners found in an article 
entitled ‘Minds Behind Bars’. That height- 
-ens our anxiety to solve the issue of pri- 
soners’ protection. f 


47. The problem of law, when it is 
called upon to defend persons hidden -by 
the law is to evolve a positive culture 
- jand higher consciousness and preventive 
mechanisms, sensitized strategies and 
humanist agencies which will brin 
healing balm to bleeding hearts. Indeed, 
counsel on both sides carefully endeavour- 
ed to help the Court to evolve remedial 
processes and personnel within the frame- 
work of the Prisons Act and the parame- 
ters of the Constitution. 


48. Inflictions may take many protean 
forms, apart from physical assaults. Push- 
ing the prisoner into a solitary cell, denial 
of a necessary amenity, and, more dread- 
ful sometimes, transfer to a distant prison 
‘where visits or society of friends or rela- 
tions may be snapped, allotment of de- 
grading labour, assigning him to a despe- 
rate or tough gang and the like, may be 
punitive in effect. Every such affliction or 
abridgment is an infraction of liberty or 
life in its wider sense and cannot be sus- 
tained unless Art. 21 is satisfied. There 
must be a corrective legal procedure, fair 
and reasonable and effective. Such infrac- 
tion will be arbitrary, under Article 14, 
if it is dependent on unguided discretion, 
unreasonable, under Art. 19 if it is irre- 


mediable and unappealable and unfair,” 


unler Art. 21 if it violates natural justice. 
The string of guidelines in Batra set out 
_in-the first judgment, which we adopt, 
provides for a hearing at some stages, a 
_ review by a superior, and early judicial 
‘consideration so that the proceedings may 
not hop from Caesar to Caesar. We direct 
strict compliance with those norms and 
institutional provisions for that purpose. 
49. Likewise, no personal harm, whe- 
ther by way of punishment or otherwise, 
shall be suffered by a prisoner without 
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affording a preventive, or in special cases, 
post facto remedy before an impartial, 
competent, available agency. 

50. The Court is always ready to cor- 
rect injustice but it is no practical pro- 
position to drive every victim to move the 
court for a writ, knowing the actual hurd- 
les and the prison realities. True, techni- 
calities and legal niceties are no impedi- 
ment to the court entertaining even an in- 
formal communication as a proceeding for 
habeas corpus if tke basic facts are found; 
still, the awe and distance of courts, the 
legalese and mystique, keep the institu- 
tion unapproachable. More realistic is to 
devise a method of taking the healing law 
to the injured victim. That system is best 
where the remedy will rush to the injury 
on the slightest summons. So, within the 
existing, dated legislation, new meanings 
must be read. Of course, new legislation 
is the best solution, but when lawmakers 
take far too long for social patience to 
suffer, as in this very case of prison re- 
form, courts have to make-do with inter- 
pretation and carve on wood and sculpt 
on stone ready at hand and not wait for 
far away marble architecture. Counsel 
rivetted their attention on this pragmatic 
engineering and jointly helped the ‘court 
to constitutionalise the Prisons Act pre- 
scriptions. By this legal energetics they 
desired the court to read into vintage 
provisions legal remedies. 

51, Primarily, the prison authority has 
the duty to give efect to the court sen- 
tence, (See for e. g. Ss. 15 and 16 of the 
Prisoners Act, 1900). To give effect to the 
sentence means that it is illegal to exceed 
it and so-it follows that a prison official 
who goes beyond mere imprisonment or 
deprivation of locomotion and assaults or 
otherwise compels the doing of things not 
covered by the sentence acts in violation 
of Art. 19. Punishments of rigorous impri- 
sonment oblige the inmates to do hard 
labour, not ‘harsh labour and so a vindic-| 
tive officer es a prisoner by forc- 
ing on him particularly harsh and degrad- 
ing jobs, violates the law’s mandate. For 
example, a prisoner, if forced to carry 
night soil, may seex a habeas writ. Hard 
labour in S. 58 has to receive a humane 
meaning. A girl student or a male weak- 
ling sentenced to rigorous imprisonment 
may not be forced to break stones for nine 
hours a day. The prisoner cannot demand 
soft jobs but may zeasonably be assigned 
congenial jobs. Sense and sympathy are 
not enemies of penal asylums. 3 

52. Section 27 (2) and (8) of the Pri- 
sons Act states: i l E a 
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“97, The requisitions of this Act with 
respect to the separation cf priséners are 
as follows : on i 

(1) XX XX xx: 

(2) in a prison where male prisorers 
under the age of twenty-one are confired, 
means shall be provided for separating 
them altogether from the other prisorers 
and for separating those of them who have 
arrived at the age of puberty from those 
who have not.. 


3) unconvicted criminal prisomers 
shall be kept apart from convicted crami- 
nal prisoners; and: — . . 
XX " xx xx” 
The materials we have referred to eamlier 
indicate slurring over this rule and its 
violation must be visited with judicial zor- 
rection and punishment of the jail saf. 
ex excesses and exploitative labour are 
the vices adolescents are subjected te by 
adults. 







58.:- Section 29 and connected mules 
relating to solitary confinement have teen 
‘covered by Batra’s case (AIR 1978 SC 
1675). But Prem Chand, in this very case, 
has been- sent to a ‘solitary or ‘purish- 
ment’ cell without heading the rul in 
Batra’s case regarding impost of pun-tive 
solitary confinement. We cannot azree 
that the cell is not ‘Solitary’ and woader 
what sadistic ee a is derived by the 
warders and wardens by such cruəlty. 
` |Any harsh isolation from society by bng, 
lonely, cellular detention is penal and so 
must be inflicted only consistently with 
fair procedure.. The learned Solizitor 
General mentioned that some prisoners, 
for their own safety, may desire segrega- 
tion. In such cases, written consent and 
immediate report to higher authority are 
the least, if abuse is. to ke tabooed. i 

54. Visits to -prisoners by family and 
friends are a solace in insulation; and 
only a dehumanised system can derive 
vicarious delight in depriving -prisor in- 
mates of this humane amenity. Subject, of 
course, to search‘and discipline and. cther 
security criteria, the right to society of 
fellow-men, parents -and other family 
members cannot-be denied in the ligtt of 
Art. 19 and its sweep. - Moreover, the 
whole habilitative purpose of sentercin 


a 


is to soften, not to harden; and. this will 
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be promoted by more such meetings. A 
sullen, forlorn prisoner is a dangerous 
criminal in the making and the prison is 
the factory! Sheldon Krantz rightly re- 
marks: Sheldon Krantz, Corrections and 
Prisoners Rights pp. 129-130. 

In 1978, the: National Advisory Com- 
mission argued that prisoners should have 
a “right” to visitation. Task Force Report, 
Corrections (1973) at 66. It also argued 
that correctional officials should not mere- 
ly tolerate visiting but should encourage 
it, particularly by families. Although the 
Commission recognised that regulations 
were necessary to contend with space pro- 
blems. and with security concerns, it pro- 
posed that priority be given to making 
visiting areas pleasant and unobstrusive. 
It also urged that corrections officials 
should not eavesdrop on conversations or 
otherwise interfere with the participants’ 
privacy. Thus, although there may be 
current limitations on. the possible use of 
the. Constitution on visitations by family 
and friends, public policy should dictate 
substantial improvements in this area, in 
any event. We see no reason why the 
right to be visited under reasonable re- 
strictions, should not claim current con- 
stitutional status. We hold, subject to con- 
siderations of security and discipline, that 
liberal visits by family members, close 
friends and logititnate callers, are part of 
the prisoners’ kit of rights and shall be 
respected. 

55. Parole, again, is a subject which 
is as yet unsatisfactory and arbitrary but 
we are not called upon to. explore that 
constitutional area and defer it. Likewise, 
to fetter prisoners in irons is an inhuman- 
ity unjustified save where safe custody 
is otherwise impossible. The routine re- 
sort to handcuffs and irons -bespeaks aj 
barbarity hostile to our goal of human! 
dignity and social justice. And yet this un-! 
constitutionality is heartlessly popular in 
many penitentiaries so much so a penitent 
Jaw must proscribe its use in any but the 
gravest situation. . 

56. These rights and safeguards need 
a machinery. Therefore internal invigila- 
tion and independent oversight cannot 
be overemphasised. Prisoners’ rights and 
prison wrongs are a challenge to remedial 
creativity. | 

57. Krantz, in his book notes: 

To respond to the need for effective 
grievance procedures will probably re- 
quire both the creation of internal pro- 
grams (formal complaint procedures) and 
programs involving “outsiders” (Ombuds- 


_men. citizens investigative committee, 
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mediators, etc). 

So, apart from judicial review 
for prisoners’ rights and condition of 
confinement, we have to fabricate instant 
administrative grievance procedures, 

58. Indeed, a new chapter of offences 
carrying severe punishments when prison 
officials become delinquents is an urgent 
item on the agenda of prison reform; and 
lodging of complaints of such offences to- 
gether with invéstigation and trial by in- 
dependent apne must also find a place 
in such a scheme. We are dealing with a 
morbid world where sun and light’ are 
banished and crime has neurotic dimen- 


sions. Special situations need special solu- 


tions. 

59. We reach the most critical phase 
of counsel’s submissions viz., the legal 
fabrication and engineering of a remedial 
machinery within the fearless reach of 
the weakest of victims and worked with 
independence, accessibility and power to 
review and punish. Prison power, ` absent 
judicial watch tower, may tend towards 
torture. 


60. The Prisons Act and Rules need 
revision if a constitutionally and culturally 
congruous code is to be fashioned. The 
mode] jail manual, we are unhappy to say 
and concur in this view with the learned 
Solicitor General, is far from a model and 
is, perhaps, a product of prison officials 
insufficiently instructed in the imperatives 
of the Constitution and wunawakened to 


the new hues of human rights. We accept, 


for the nonce, the suggestion of the Soli- 
citor General that within the existing sta- 
tutory framework the requirements of 
constitutionalism may be read. He heavi- 
ly relies on the need for a judicial agency 
whose presence, direct or by delegate, 
within the prison walls will deal with 
Beene For this purpose, he relies on 
the Board of Visitors, their powers and 
duties, as a functional substitute for a 
Prison Ombudsman. A controllerate is the 
desideratum for in situ reception and red- 
ressal of grievances. M 

6l. After all, the daily happenings, 
when they hurt harshly, have to be 
arrested forthwith, especially when it is 
the prison guards and the head warders 
who brush with the prison inmates. Their 
behaviour often causes friction and fear 
but when their doings are impeached, the 
institutional defence mechanism tends to 
protect them from top to bottom. So much 
so, injustice escapes punishment. 

62. In this context it is apt to quote 
David Rudovsky: The Rights of Prisoners, 
p. 2. - 
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The present system: puts ‘absolute dis- . 
cretion and day-to-day power over every 
aspect of a prisoner’s life in their hands. 
It is this part of prison -life which causes 
the deepest resentment among prisoners 
for, to a large extent, the manner in 
which an inmate is treated by the guards 
determines the severity of conditions he 
will have to endure. It is a double irony 
that the lower the level of authority in 
prison (from warden on down to guard) 
the greater the discretion that is vested in 
the prison official and the less willing the 
courts are to review their decisions. Thus, 
whether it be a request for medical treat- 
ment, the right to go to the yard or prison 
library, or, the potentially more serious 
matter of prison discipline-and punish- 
ment, the guard on the block holds ulti- 
mate power over the prisoner. Complete 
discretion in the context of prison life 
where no remedies exist to correct it, can 
be catastrophic, Judge Sebeloff has put 
it bluntly: 


In fact, prison guards may be more 
vulnerable to the corrupting influence of 
unchecked authority than most people. It 
is well known that prisons are operated 
on minimum budgets and that poor sala- 
ries and working conditions make it dif- - 
ficult to attract high-calibre personnel. 
Moreover, the “training” of the officers in 
dealing with obstreperous prisoners is but 
a euphemism in most States.. 

George A. Nilis quotes a prisoner’s letter: 
Rogev G. Danphean Freedom from Crime 
Pp. 28-29. 

You cannot rehabilitate a man through 
brutality and disrespect....If you treat a 
man Jike an animal, then you must expect 
him to act like one. For every action 
there is a reaction....And in order for an 
inmate, to act like a human being you 
must trust him as such....You can’t spit 
in his face and expect him to smile and 
say thank you. 

The institution and composition of the 
Board of Visitors comes in handy and has 
statutory sanction. The  visitatorial 
power is wide, the panel of visitors 
includes judicial officers and such 
a situation can be pressed into service 
legally to fulfil the constitutional needs. 
Para 47 read with Para 58-A sets out the. 
structure of the Board Para 47 (b) to (d) 
includes District and Sessions Judges, Dis- 
trict Magistrates and Sub-Divisional Magis- 
trates among the members. The functions 


‘of visitors are enumerated in Paras. 


58 and 58-B and they include (a) inspect 
the barracks, cells, wards workshed and 
other buildings of the jail generally and 
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the. cooked food; (b) ascertain whether 
considerations of health, cleanliness, and 
security are attended to, whether proper 
management and discipline are maintain- 
ed in every respect, and whether any pri- 
soner is illegally detained, or is detained 
for an undue length of time, while await- 
ing trial; (c) examine jail registers and re- 
cords; (d) hear, attend to all representa- 
tions and petitions made, by or on behal 
of prisoners; and (e) direct, :f deemed ad- 
visable, that any such representation or 
petitions be forwarded to Government. In 
the sensitive area of prison justice, the 
facicial members have special responsibi- 
ities and they must act as wholly inde- 
pendent overseers and not as ceremonial 
panelists, The judges are guardians of 
prisoners’ rights because they have a duty 
to secure the execution of the sentences 
without excesses and to sustain the per- 
sonal liberties of prisoners without violence 
on or violation of the inmatzs personality. 
Moreover, when a wrong is done inside 
jail the judicial visitor is virtually a peri- 
patetic tribunal and sentinel, at once 
intra-mural and extra-mural, observer, re- 
ceiver and adjudicator of grievances. 


63. What, then, are prisoner Prem 
Chand’s rights. in the specizic setting of 
this case where the complaint is that a 
jail warder, for pernicious purposes inflict- 
ed physical torture? 

64. The punjab Prison Manual clearly 
lays down the duties of District Magis- 
trates with reference to Central Jails. 
Para 41 (1) and (8) read thus: 


41. (1) It shall be the duty of the 
Magistrate of the district from time to 
time to visit and inspect jails situate with- 
in the limits of his district and to satis- 
fy himself that the provisicns of the Pri- 
sons Act, 1894, and of all rules, regula- 
tions, directions and orders made or 
issued thereunder applicable to such jail, 
are duly observed and inforced. 

XXX XXX XXX XXX 

(3) A record of the result of each visit 
and inspection made, shall be entered in 
a register to be maintained by the Super- 
intendent for the purpose. 

Para 42 is also relevant: 

42. In the absence of the Magistrate of 
the district from headquarters, or in the 
event of that officer being at any time 
unable from any cause to visit the jail in 
the manner in these rules prescribed in 
that behalf, he shall depute a Magistrate 
subordinate to him who is available for 
the duty, to visit and inspect the jail on 
his behalf. Any officer so deputed. may, 
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subject to the control of the Magistrate of 
the district, exercise all or any of the 
powers by the Prisons Act, 1894, or these 
rules, conferred upon the Magistrate of 
the district. 

Paragraph 44 clothes the District Magis- 
trate with powers and makes his orders 
liable to be obeyed. 


44. (1) The orders passed under sub-sec- 
tion (2) of Section 11 of the Prisons Act, 
1894, should, except in emergent cases in 
which immediate action is, in the opinion 
of such Magistrate necessary, be so ex- 
pressed that the Superintendent may have 
time to refer (if he thinks necessary) to 
the Inspector-General before taking action 
thereon. ze 

(2) All orders issued by the Magistrate 
of the district shall, if expressed in terms 
requiring immediate compliance, be forth- 
with obeyed and a report made, as pre- 
scribed in the said sub-section, to the Ins- 
pector-General. 

65. We understand these provisions to 
cover the ground of reception of grievance 
from prisoners and issuance of orders 
thereon after prompt enquiry. The Dis- 
trict Magistrate must remember that in 
this capacity he is a judicial officer and 
not an executive head and must function 
as such independently of the prison execu- 
tive. To make prisoners’ rights in correc- 
tional institutions viable, we direct the 
District Mermi concerned to inspect 
the jails in his district once every week 
receiye complaints from individual pri- 
soners and enquire into them immediate- 
ly. If he is too preoccupied with urgent 
work, Paragraph 42 enables him to depute 
a magistrate subordinate to him to visit 
and inspect the jail. What is important is 
that he should meet the prisoners 
separately if they have grievances. The 
presence of warders or officials will be 
inhibitive and must be avoided. He must 
ensure that his enquiry is confidential 
although subject to natural justice and 
does not lead to reprisals by jail officials. 
The rule speaks of the record of the re- 
sult of each visit and inspection. This 
empowers him to enquire and pass orders. 
All orders issued by him shall be imme- 
diately complied with since obedience is 
obligated by Para 44 (2). In the event of 
non-compliance he should immediately in- 
form Government about such disobedi- 
ence and advise the prisoner to forward 
his complaint to the High Court under 
Art. 226 together with a copy of his own 
report to help the High Court exercise 
its habeas corpus power. Indeed, it will 
be practical, as suggested by the learned 
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Solicitor General, if the District Magis- 
trate keeps a grievance box in each ward 
to which free access shall be afforded to 
every inmate. It should be kept locked 
and sealed by him and on his periodical 
visit, he alone. or his surrogate, should 
‘open the box, find gut the grievances, in- 
vestigate their merits and take remedial 
action, if justified. 


66. Chapter V of the Manual deals 
with visitors who are an important com- 
ponent of- jail management. Para 47 spe- 
cially mentions District and Sessions 
Judges, District Magistrates, Sub Divi- 
sional Magistrates: and Superintendents of 
Police as- members of the Board of Visi- 
tors. In fact, Sessions Judges are required 
to visit the: jails periodically the District 
Magistrates and Sub-Divisional Magis- 
trates and Magistrates subordinate to them 
and others appointed by them in this be- 
half are to visit jails in their jurisdiction 
once a week under the existing rule. We 
direct, in implementation of the constitu- 
tional obligation we have already discus- 
sed at length to safeguard prisoners’ 
fundamental rights, that the Sessions 
Judges and -District Magistrates or other 
subordinates nominated by them ` shall 
visit jails once a week in their visitatorial 
functions. 


67. Para 49 has strategic significance 
and may be reproduced: | K 

49 A) Any official visitor may examine 
all or any of the books, papers and records 
of any department of, and may interview 
any prisoner confined in the jail. 


(2) It shall be the duty .of every official 
‘ visitor to satisfy himself that the. provi- 

sions of the Prisons Act, 1894, and of the 
rules, regulations, orders and directions 
made or issued thereunder, are duly ob- 
served, and to hear and bring to noiice 
any complaint or representation made to 
him by any prisoner. 

68. We understand this provision to 
mean -that the Sessions Judge, District 
Magistrate or their nominees shall hear 
complaints, examine all documents, take 
evidence, interview prisoners and check 
to see if there is deviance, disobedience, 
delinquency or the like which infringes 
upon the rights of prisoners. They have 
a duty “to hear and bring to notice any 
complaint or representation made to him 
by any - prisoner”. Nothing clearer is 
needed to empower these judicial officers 
to investigate and adjudicate upon griev- 
ances. We direct the Sessions Judges con- 
cerned, under his lock and seal, to keep 
a requisite number of grievance boxes in 
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the prison and give necessary directions 
to the Superintendent to see that free 
access is afforded to put in complaints of 
encroachments, injuries or torture by any 
prisoner, where he needs remedial action. 
Such boxes shall not be tampered with by 
anyone and shall be opened only under 
the authority of the Sessions Judge. We 
need hardly emphasise the utmost vigil- 
ance and authority that the Sessions Judge 
must sensitively exercise in this situation 
since prisoner’s personal liberty depends, 
in this undetectable campus upon his 
‘awareness, activism, adjudication and en- 
forcement. Constitutional rights shall not 
be emasculated by the insouciance of 
judicial officers.. : 
69. The prison authorities shall not, in 
any manner, obstruct or non-co-operate 
with reception or enquiry into the com- 
plaints. Otherwise, prompt punitive action 
must follow, the High Court or the 
Supreme Court must be apprised of the 
grievance so that habeas corpus may issue 
after due hearing. Para 58 is important in 
this context and we reproduce it below: . 
58. All visitors. shall be afforded every 
facility for observing the state of 
the jail, and the management thereof, and 
shall be allowed access under proper re- 
gulations, to all parts of the jail and to 


„every prisoner confined therein. 


Every visitor should have the power to 
call for and inspects any book or other 
record in the jail unless the Superinten- 
dent, for reasons to be recorded in writ- 


_ing, declines on the ground that its pro- 


duction is undesirable. Similarly, every 
visitor should have the right to see any 
prisoner and to put any questions to him . 
out of the hearing of any jail officer. There 
should be one visitors book for both 
classes of visitors, their remarks should 
in both cases be forwarded to the Ins-. 
pector General who should pass such 
orders as he thinks necessary, and a copy 
of the Inspector-General’s order should 
be sent to the visitor concerned. 

Paras 53-B and £5-D are not only supple- 


_mentary but procedurally vital, being pro- 


tective provisions from the stand point of 
prisoners. We excerpt them here tor double 
emphasis although adverted to earlier. 

58-B. All visitors, official and non-offi- 
cial, at every visit, shall— 


(a). inspect the barracks, cells, wards, 
workshed and other buildings of the jail 
generally and cooked food; 

) ascertain whether considerations of 
health. cleanliness, and security are at- 
tended to, whether proper management 
and discipline are maintained in every 
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respect, and whether any prisoner ıs il- 
legally detained, or is detained for ar 
une length of time, while awaiting 
tria ; 4: 
to) examine jail registers and records; 

d) hear, attend to all representation: 
and petitions made, by or on behalf o: 
prisoners; and 

(e) direct, if deemed advisable. that any 
such representations or petitions be for- 
warded to Government. 

58-D. No prisoner shall be punished foz 

any statement made by him to a visito: 
antes an enquiry made by a Magistrate 
results in a finding that it is false. 
We hope-—indeed, we direct— the judi- 
cial and other official visitors to live up te 
the expectations of these two rules and 
strictly implement their mandate. Para 54 
is also part of this package of visitatorial 
provisions with invigilatory relevance. W2 
expect compliance with these provisions 
and if the situation demands it, report to 
the High Court for action in the case af 
any violation of any fundamental right cf 
a prisoner. 


70. The long Journey through jail law 
territory proyes that a big void exists ia 
legal remedies for prisoner injustices ani 
so constitutional mandates can become 
living companions of banished humans 
only if non-traditional procedures, duly 
oriented personnel and realistic _ reliets 
meet the functional challeage. Broadly 
speaking, habeas corpus powers and ac- 
ministrative measures are the pillars cf 
prisoners’ rights. The formez is invaluable 
and inviolable. but for an illiterate timc- 
rous, indigent inmate community judicial 
remedies remain frozen. Even so, this cor- 
stitutional power must discerd formalities, 
dispense with full particulars and demand 
of the detainer all facts ĉo decide £ 
humane and fair treatment prevails, com- 
stitutionally sufficient and comporting with 
the minimum international standards for 
treatment of prisoners. Publicity within 
the prison community of court rulings in 
this area will go a long wey to restore 
the morale of inmates and, hopefully, af 
the warders. So we direct the Delhi Ad- 
ministration to reach, in Hindi, the es- 
sentials of this ruling to the ken of tke 
jail people. 

71. The stress that we “ay is on tke 
need of the Court to be dynamic ard 
diversified in meeting out remedies to pri- 
soners Not merely the contempt power 
but also the power to create ad hoc, ard 
use the services of, officers of justice must 
be brought into play. In this very casa, 
Dr. Chitale, as amicus curiae, was so’ autk- 
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orised,. with satisfactory results. American 
juristic thought has considered ' similar 
action: by courts using 

Masters — Primarily fact finders for the 


court; i ; 

Receivers — Primarily hold, manage, 

or liquidate property: 

“Special” Masters — responsible for 
multiple functions such as fashioning a 
plan and assisting in its implementation; 

Monitors — responsible for observing 
the implementation process and reporting 
to the court; and 

Ombudsmen — responsible for hearing 
inmate complaints and grievances, con- 
ducting investigations and making re- 
commendations to the court. 

Courts which have utilised some oft 
these special Officers. including Hamilton 
v. Schiro, 888F Supp 1016 (E D La 1970) 
and, Jackson v. Hendrick 821 A 2d 603 
(? 1974) (Special Masters). Wayne County 
Bd. of Commrs., Civ, Action 178271 (Cir- 
Ot. of Wayne City., Mich., 1972) (Monitor) 
and Morales v. Turman, 364 F. Suppl. 166 
(E.D Tax 1978) (Ombudsmen) p. 273-275 
Krantz. 

The use of special judicial officers, like 
the use of the contempt power, holds con- 
siderable promise for assisting courts in 
enforcing judicial orders. Hopefully, their 
use will be expanded and refined over 
time. 

These measures are needed since the con- 
dition is escalating, l 

72. The situation in Tibar Jail is a 
reflection of crime explosion, judicial 
slowmotion and mechanical police action 
coupled with unscientific negativity an 
expensive futility of the prison Administra- 
tion. The Superintendent wails in court 
that the conditions are almost unmanage- 
able. 

_i} Huge overcrowding in the jail. 
Normal population of the jail remains be- 
tween 2300-2500 against 1273 sanctioned 
accommodation. 

ii) No accommodation for proper classi- 
fication for under-trials, females, habituals, 
aaa juveniles. political prisoners etc. 
etc. 

iii) Untrained staf of the Assistant 
Superintendents. Assistant Superintendents 
are posted from other various departments 
of Delhi Admn. viz. Sales Tax, Employ- 
ment Revenue, Civil Supplies etc. etc. 

iv) Untrained mostly the warders guard 
and their being non-transferable. 


v) A long distance from the courts of 
. the jail and production of a large number 
of under-trial prisoners roughly between 


250-300 daily and their receiving back 
into the-jail in the evening. ` ! 
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vi) The population of the jail having a 
‘large number of drug addicts. habitual 
pickpockets having regular gangs outside 
to look after their interests legal and il- 
legal both from outside. 


78. Other jails may compete with 
Tihar to bear the palm in bad treatment 
and so the problem is pan-Indian. That is 
why we have been persuaded by the 
learned Solicitor General to adventure 
into this undiscovered territory. The 
Indian Bar, and may be, the Bar Council 
of India and the academic community, 
must aid the court and country in 
Operation Prison Justice. In a democracy, 
a eae) to someone is a wrong to every 
one and an unpunished criminal makes 
society vicariously guilty. This larger 
perspective validates our decisional range. 


74, Before we crystallise the directions 
. we issue. one paramount thought must be 
expressed, The goal of imprisonment is 
not only punitive but restorative, to make 
an offender a non-offender. In Batra’s case 
(AIR 1978 SC 1675) this desideratum was 
stated and it is our constitutional law. now 
implicit in Art. 19 itself. Rehabilitation is 
a prized purpose of prison ‘hospitaliza- 
tion’. A criminal must be cured and cruelty 
is not curative even as poking a bleeding 
wound is not healing. Social justice and 
social defence — the sanction behind pri- 
son deprivation — ask for enlightened 
habilitative procedures. A learned writer 
has said: 


The only way that we will ever have 

prisons that operate with a substantial 
degree of justice and fairness is when all 
concerned with that prison — staff and 
prisoners alike — share in a meaningful 
way the decision-making process, share 
the making of rule and their enforcement. 
This should not mean three “snitches” 
appointed by the warder to be an “inmate 
advisory committee” However, if we are 
to instil in people a respect for the 
democratic process, which is now the 
free world attempts to live, we are not 
achieving that by forcing people to liva 
in the most totalitarian institution that 
we have in our society. Thus, ways must 
be developed to -involve prisoners in the 
process of making decision that affect 
every aspect of their life in prison. 
The Standard Minimum Rules, put out by 
United Nations agencies, also accent on 
socialization of prisoners and social 
defence: 

57. Imprisonment and other measures 
which result in cutting. off an_ offender 
from the outside world are afflictive by 
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the very fact of taking from the person the 
right of self-determination by depriving 
hińn of his liberty. Therefore the prison 
system shall not except as incidental to 
justifiable segregation or the maintenance 
of discipline, aggravate the suffering in- 
herent in such a situation. 


58. The purpose of justification of a 
imprisonment or a_ similar 
measure deprivative of liberty is ultimate- 
ly to protect society against crime. This 
end can only be achieved if the period of 
imprisonment is used to ensure, so far as 
possible, that upon his return to society 
the offender is not only willing but able 
o lead a law-abiding and self supporting 

e. i Do i 


59. To this end, the institution should 
utilize all the remedial, educational, 
moral, spiritual and other forces and 
forms of assistance which are appropriate 
and available, and should seek to apply 
them according to the individual treat- 
ment needs of the prisoners. 


75. Prison -processed rehabilitation has 
been singularly unsuccessful in the West 
and the recidivism rate in our country also 
bears similar testimony: To get tough. to 
create more tension, to inflict more cruel 
punishment, is to promote more stress, 
more criminality more desperate beastli- 


ness and is self-defeating though soothing ` 


to sadists. Halleck, a professor at the 
University. of Wisconsin says: (Roger G., 
Lanphear, Freedom From Crime p. 5).. 


The stresses that lead to mental illness 
are often the same stresses that lead to 
crime. Mental illness always has a mal- 
adaptive quality and criminality usually 
has a maladaptive quality. 


The final panacea for prison injustice is, 
therefore, more dynamic, far more posi- 
tive, strategies by going back to man, the 
inner man. The ward-warden relationship 
needs holistic repair if prisons are, in 
Gandhian terms, to become hopsitals, if 
penology, as modern criminologists claim, 
is to turn therapeutic. The hope of society 


‘from investment in the penitentiary ac- 


tualises only when the inner man within 
each man, doing the penance of prison 
life, transforms his outer values and 
harmonises the environmental realities 
with the infinite potential of his imprison- 
ed being. Meditative experiments, follow- 
in 
many countries lend optimism to techni- 
ques of broadening awareness, deepening 
consciousness and quietening the psychic 


y 
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being. The :time -for-prison reform | has 
come when Indian methodology on. these 
lines is given a chance. We do no more 
than indicate the signposts to Freedom 
From Crime.  _ 


76. The final panacea for ~prison 
injustice is, therefore, more dynamic, far 
more positive, strategies by going back to 
man, the inner man. The ward-warden 
relationship needs holistic repair pri- 
sons are, in Gandhian terms, to become 
hospitals, if penology, as modern crimino- 
logists claim, is to turn therapeutic. The 
hope of society from investment in the 
penitentiary actualises only when the 
inner man within each man, doing the 
penance of prison life, transforms hi 
outer values and harmonises the environ- 
mental realities with the infinite potential 
of his imprisoned being. Meditative ex- 
periments, follow-up researches and wel- 
come results in many countries lend op- 
timism to techniques of broadening aware- 
ness, deepening consciousness and quie- 
tening the psychic being. 


77. It is of seminal importance to note 
that the Tamil Nadu Prison Reforms Com- 
mission (1978-79) headed by a retired 
Chief Justice of the High Court of Patna, 
working with a team of experts, has re- 
ferred with approval to successful experi- 
ments in Transcendental Meditation in 
the Madurai Central Prison. 


Success has been claimed for this pro- 
pomme, It is reported that there is “re- 

uction of anxiety and fear symptoms, 
greater flexibility in dealing with frustra- 
tion, increased desire to care for others, 
and ability to interact in group situations 
via rational rather than purely aggressive 
means.. Somẹ inmates reported spontane- 
ous reduction in clandestin2 use of alcohol 
and ganja; and even cigarette smoking 
was less. Prison authorities informed us 
that they noticed personality changes in 
some of these prisoners, and that they now 
had calm and pleasant exchanges with 
these inmates. Their behaviour towards 
others in the prison ‘and relationship with 
prison authorities also 
tably.” There is a proposal to extend this 
treatment to short term prisoners also. 
This treatment may also b2 tried in other 
prions where facilities exist. .A copy of 

e report of the Director >f the Madurai 
Institute of Social Work is in Appendix XI. 

78. The time for prison reform has 
come when Indian methodology on these 
lines is given a chance. We do no more 
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From Crime and Freedom Behind ` Bars 
as ‘a burgeoning branch of therapeutic 
jurisprudence. All this gains meaning 
where we recognise that mainstreaming 
prisoners into community life as willing 
members of a law-abiding society is the 
target. Rule 61 of the Standard Minimum. 
Rules stresses this factor. Standard Mini- 
mum Rules for the Treatment of Prisoners 
and Related - Recommendations — U. N. 
Dept. of Economics and Social Welfare. 
New Work, 1958. 


61. The treatment of prisoners should 
emphasize not their exclusion from the 
community, but their continuing part in 
it. Community agencies should, therefore, 
be enlisted wherever possible to assist the 
staff of the institution in the task of social 
rehabilitation of the. prisoners. There 
should be in connection with every in- 
stitution social workers charged with the 
duty of maintaining and improving all- 
desirable relations of a prisorier with his 
family and with valuable social agencies. 
Steps should be taken to safeguard, to the 
minimum extent compatible with the 
law and the sentence the rights relating ` 
to civil interests, social security rights an 
other social benefits of prisoners. 


It follows that social resources, helpful 
to humane treatment and mainstreaming, 
should be ploughed in, senior law students 
screened by the Dean of reputed Law 
Schools may usefully be deputed to inter- 
view prisoners, subject to security and 
discipline. The grievances so gathered can 
be fed back into the procedural mecha- 
nism viz. the District Magistrate or Ses- 
sions Judge. The Delhi Law School, we 
indicate, should be allowed to send 
selected students under the leadership of 
a teacher not only for their own clinical 
education but as prisoner-grievance- 
gathering agency. Other Service Organisa- 
tions, with good credentials, should be en- 
couraged. after due checking for security, 
to play a role in the same direction. The 
Prisons Act does provide for rule-making 
and issuance of instructions which can 
take care of this suggestion. 

Omega. i 


79. The omega of our judgment must 
take the shape of clear directives to the 
State and prison staff by epitomising the . 
pe ed discussion. To clinch the issue. 
and to spell out the precise directions is _ 





p 
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I. We hold that Prem Chand, the pri- 
soner, has been tortured illegally and the 
Superintendent cannot absolve himself 
from responsibility even though he. may 
not be directly a party. Lack of vigilance 
is limited guilt. We do not fix the primary 
guilt because a criminal case is pending 
or in the offing.. The State shall -take ac- 
tion against the investigating police for 
the apparently collusive dilatoriness and 
deviousness we have earlier indicated. 
Policing the police is becoming a new 
-ombudsmanic task of the rule of law. 

2. We direct the 
ensure that no corporal punishment or 

ersonal violence on Prem Chand shall 

e inflicted. No irons shall be forced on 
the person of Prem Chand in vindictive 
spirit. In those rare cases of ‘dangerous- 
ness’ the rule of hearing and reasons set 
out by this Court in Batras case (AIR 
1978 SC 1675) and elaborated earlier shall 
be complied with. ` 


3. Lawyers nominated by the District 
Magistrate, Sessions Judge, High Court 
and the Supreme Court will be given all 
facilities for interviews, visits and confi- 
dential communication with prisoners 
subject to discipline and security con- 
siderations. This has roots in the visita- 
torial and supervisory judicial role. The 
lawyers so designated shall be bound to 
make periodical visits and record and re- 

ort to the concerned court results which 

ave relevance to legal grievances. 


4. Within the next three months, 
Grievances Deposit Boxes shall be main- 
tained by or under the orders of the Dis- 
trict Magistrate and the Sessions Judge 
which will be opened as frequently as is 
deemed fit and suitable action taken on 
complaints made. Access to such boxes 
shall be accorded to all prisoners. 

5. District Magistrates and Sessions 
Judges shall, personally or through sur- 
rogates, visit prisons in their jurisdiction 
and afford effective opportunities for ven- 
tilating legal grievances,’ shall make 
expeditious enquiries thereinto and ` take 
suitable remedial action. In appropriate 
cases reports shall be made to the High 
Court for the latter to initiate, -if found 
necessary, habeas action. - 

It is significant to note the Tamil Nadu 
Prison Reforms. Commission’s observa- 
tions: os : ; i 

38.16. Grievance ‘Procedure:— This is a 
very important right of a prisoner which 
does not appear to have been- properly 
considered. The rules regulating the ap- 
pointment and duties of non-official visi- 
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tors and official visitors to the prisons 
have been in force for a long time and 
their primary function is “to visit all parts 
of the jail and to see all prisoners and to 
hear and enquire into any complaint that 
any prisoner may make”. In practice, 
these rules have not been very effective 
in providog a forum for the prisoners to 
redress their grievances. There are a few 
non-official visitors who take up their 
duties conscientiously and listen to the 
reac of the prisoners. But most of 
em take this appointment solely as a 
post of honour and are somewhat reluc- 
tant to record in the visitors’ book any 
grievance of a prisoner which might 
cause embarrassment to the prison staff. 
The judicial officers, viz, the Sessions 
Judge and the Magistrates who are also 
ex-officio visitors do not discharge their 
duties effectively. Vol. II, p. 76. 
We insist that the judicial officers ` refer- 
red to by. us shall carry out their duties 
and responsibilities and serve as an effec- 
tive grievance machanism, 


8. No solitary or punitive cell, no hard 
labour or dietary change as painful addi- 
tive, no other punishment or denial of 
privileges and amenities, no transfer to 
other peo with penal consequences, 
shall be imposed without judicial ap- 
praisal of the Sessions Judge and where 
such intimation, on account of emergency, 
is difficult, such information shall be 
given within two days of the action. 
Conclusion 5, 


. 80. What we have stated and directed 
constitute the mandatory part of the judg- 
ment and shall be complied with by the 
State. But implicit in the discussion and 
conclusions are certain directives for 
which we do not fix any specific time 
limit oon to indicate the urgency of 
their implementation. We may spell out 
four such quasi-mandates. . 


1l. The-State shall take early steps to 
prepare in Hindi, a Prisoner's Handbook 
and circulate copies to bring legal aware- 
ness home to the inmates. Periodical jail 
bulletins stating how improvements and 
habilitative programmes are brought into 
the prison may crease a fellowship which’ 
will ease tensions. A prisoners’ wall paper, 
which will freely ventilate grievances will 
also reduce stress. these are imple- 
mentary of S. 61 of the Prisons Act. 

2, The State shall take steps to keep 
up to the Standard Minimum Rules for 
Treatment of Prisoners recommended by 
the- United Naticns, especially those relat- 
ing to work and wages, treatment -with 
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dignity, community contact and. correc‘io- . 


nal strategies. In this latter aspect, the 2b- 
servations we have made of holistic deve- 
lopment of personality shall be kept in 
view. . 

3. The Prisons Act needs rehabil-ta- 
tion and the Prison Manual total overheul, 
even the Model Manual being out of 
focus with healing goals. A correctiomal- 
cum-orientation course is necessitous for 
the prison staff inculcating .the const-tu- 
tional values, therapeutic approaches and 
tension-free management. —- f 

4. The prisoners’ rights shall be pro- 
tected by the court by its writ jurisdiction 
plus contempt power. To make this juris- 
diction viable, free legal services to the 

risoner programmes shall be - promcted 
By professional organisations recognised 
by the Court such as for e. g.Free Legal 
Aid (Supreme Court) Society. The District 
Bar shall, we recommend, keep a cell for 
prisoner relief. 

81. In this connection, it is heartering 


to note that the Delhi University, Faculty. 


of Law, has a scheme of free legal assist- 
ance even to prisoners. i - 


82. The Declaration of the Proteccion 
of All Persons from Torture and other 
cruel, Inhuman or Degrading . Treatment 
or Punishment adopted by U.. N. Genaral 
Assembly (Resolution 3452 of 9 Decem- 
ber, 1975) has relevance to our. - decision. 
In particular — ` 

Article 8— Any person who alleges 
that he has been subjected to torture or 
other cruel, inhuman or degrading treat- 
ment or punishment .by cr‘at the inst-ga- 
tion of a public official shall have the 
right to complain to, and to have his ease 
impartially examined by, the compe-ent 
authorities of the State concerned. 

Article 9.—- Wherever there is reazon- 
able ground to believe that an act of tor- 


ture as' defined in Article I has been com-«: 


mitted, the competent authorities of the 
State concerned shall promptly proceed 
to an impartial investigation even if there 
has been no formal complaint. 

Dr. Chitale has handed up to.us an Ane- 
rican Civil Liberties Union Handbook on 
the Rights of Prisoners. It rightly sets the 
sight of prison justice thus: avid Ru- 
dovsky Alvin J. Bronstein. Edwarc I. 
Koren, p. 11). es 
_ As an institution, our penal and “ror- 
rectional” system is an abject failure. The 
conditions in America’s jails and prisons 
virtually ensure Poboril impair- 
ment and physical deterioration for theus- 
ands of men and women each year. Re- 
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formation and rehabilitation is the 
rhetoric; systematic dehumanization is the 
reality. - Public attention is directed only 
sporadically towards the subhuman condi- 
tions that prevail in these institutions, and 
usually only because the prisoners them- 
selves have risked many more years in 
confinement, and in some cases even their 
lives, to dramatize their situation by pro- 
test. si 

88. - The ‘central evil’ of prison life, ac- 
cording to this handbook, is “the un- 
reviewed administrative discretion grant- 
ed to the poorly trained personnel who 
deal directly with prisoners. Moreover, 
even those rights which are now guaran- 
teed by the courts are often illusory for 
many prisoners. Implementation and en- 
forcement of these rights rest primarily in 
the hands of prison officials. Litigation- 
is costly and time-consuming, and few 
lawyers have volunteered their service in 
this area. Thus even those minimal rights 
which appear on paper are often in rea- 
lity denied.” We conclude with the hope 


- that the State, though preoccupied with 


many pressing problems, will discharge 
its constitutional obligation to the invisi- 
ble mortals incarcerated by it and legisla- 
tively and administratively re-make a Pri- 
son Code. adhering to the high values of 
the Preamble. Over a hundred years ago 
(1870). (Karl Menninger, M. D. The Crime 
of Punishment (New York: The Viking 
Press, Inc. 1969), p. 219). . 
-“....80me American prison administra- 
tors assembled to discuss their common 
problems and founded what is now the 
American Correctional Association. At the 
very first meeting, these remarkable men 
set down a justly famous “statement of 
Twenty-two Principles.” 
Among the twenty-two were these. 
“Reformation, not vindictive suffering, 
should be the purpose of the penal treat- 
ment of prisoners, The prisoner should be 
made to realize that his destiny is in his 
own hands: 
Prison discipline should be. such as to 
pani the will of the prisoner and conserve 
is self-respect; , . 
The aim of .the prison should be to 
make industrious free men rather . than 
orderly and obedient prisoners. 
This quote. from the well-known work 
“The Crime of Punishment” extracted by 
George Ellis in his book “Inside Folsom 
Prison: Transcendental Meditation and 
TM-Sidhi Program” _ (ETC Publications, 
Palm Springs, California, p. xxi) is notable 
as a practicable’ project which will reduce 
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- nature of prisoners. 


84. In the package of benign changes 
needed in our prisons with a view to re- 
duce tensions and raise the pace of re- 
habilitation, we have referred to acclimati- 
sation of the community life and elimina- 
tion of sex vice vis-a-vis prisoners we 
have also referred to the unscientific mix- 
ing up in practice of under-trials, young 
offenders and long-term convicts. i 

oint deserves serious attention. A recent 
ook “Rape in prison” states: (pp. 18, 
83, 118). . : 


“One of the most horrendous aspects of 
a jail sentence is the fact that not only 
are the young housed with the older of- 
fenders, but, those awaiting trial share the 
same quarters as convicted inmates. The 
latter individuals have little to lose in 
seeking sexual gratification through as- 
sault, for they have to serve their time 
any way....As matters now stand, sex is 
unquestionably the most pertinent issue 
to the inmates’ life behind bars... . There 
is a great need to utilize the furlough sys- 
tem in corrections. .Men with record show- 
ing good behaviour should be released 
for weekends at home with their families 
and relatives. 


85. Farewell to this case is not final so 
far as the. jailor and the police investiga- 
tor are concerned. The former will stand 
his trial and shall receive justice. We say 
no ‘more here. The investigator invites 
our displeasure and the Assistant Public 
Prosecutor, whom he consulted, makes us 
unhappy since we have had a perusal of 
the case diary. The crime alleged is sim- 
ple, the material relied on is short and 
yet, despite repeated observations from 
the Bench the investigator has delayed 
dawdily the completion of the collection 
of evidence and the laying of the charge- 
sheet. The prisoner who ‘is the victim has 
been repeatedly questioned under differ- 
ent surroundings and divergent statements 
are recorded. We do not wish to state 
what we consider to be the obvious infer- 
ence, but we are taken aback when the 
Assistant Public Prosecutor has given an 
opinion which, if we make presumptions 
in his favour, shows indifference and, if 
we make contrary .inferences, makes us 
suspect. When offences are alleged to have 
taken place within the prison, there should 
be no tinge or trace of departmental col- 
lusion or league between the police and 
the prison staff. We make these . minimal 
observations ‘so that the State may be 
alerted for appropriate ‘action. Surely, the 
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the number of prisoners by. . raising the.: 


Zs 


conduct of the prosecution cannot be en- 


- trusted to one who has condemned it in 


advance... 


86. We allow the petition and direct 
a writ to issue, including the six mandates 
and er order that a copy of it be sent 
for suitable action to the Ministry of 
Home Affairs and to all the State Gov- 
ernments since Prison Justice has perva- 
sive relevance. , 


_ PATHAK, J.:— 87. I have read the 
judgment prepared by my learned bro- 
ther. For my part, I think it sufficient to 
endorse the following finding and direc- 
Fon: detailea towards the end of the judg- 
ment: \ 


(1) The prisoner, Prem Chand, has 


-been tortured while in custody in the 


Tihar Jail. As`a criminal case is in the 
offing or may be pending, it is not neces- 
sary in this proceeding to decide who is 
ie person responsible for inflicting _ the 
orture. 


(2) The Superintendent of the Jail is 
directed to ensure that no punishment or 
parsone violance is inflicted on Prem 

and by reason of the complaint made 
in regard to the torture visited on. 

88. Besides this, I am in general 
agreement with my learned brother on the 
pressing need for prison reform and the 


. expeditious provision for adequate facili- 


ties enabling the prisoners, not only to be 
acquainted with their legal rights, but 
also to enable them to record their com- 
plaints and grievances, and to have con- 
fidential interviews periodically with law- 
yers nominated for ‘the purpose by the 
District Magistrate: or the Court having 
jurisdiction subject, of course, to con- 
siderations of prison discipline and secu- 
rity. It is imperative that District Magis- 
trates and Sessions Judges should visit the 
prions in. their jurisdiction and afford ef- 
ective opportunity to the prisoners for 
ventilating their grievances and, where 
the matter lies within their powers, to 
make expeditious enquiry therein and 
take suitable remedial action. It is also 
necessary that the Sessions Judge should 
be informed by the jail authorities of any 
punitive action taken against a prisoner 
within two days of such action. A state- 
ment by the Sessions Judge in regard to 
his visits; enquiries made and action taken 
thereon shall be submitted periodically to 
the High Court to acquaint it with, the. 
conditions prevailing in the prisons with- 
in the jurisdiction of the High Court. _ 
oo rder accordingly. 
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n» (From:: (1970) 72. Bom LR 505) 

A. C. GUPTA, S. MURTAZA FAZAL- ~~ 
:- ALI AND P. S. KAILASAM, JJ. - 
-Civil Appeal No, 531 of 1970, D/- 1-5- 
1980. i 
‘Jamnadas Dharamdas, Appellant v. Dr, 
J. Joseph Farrei and ancther, Respon- 
dents: ° 

(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 12 (3) (b) — Tenant not observing can- 
ditions of the section — Not entitled to 
its protection. 


When the tenant does not “fulfil tne 
conditions as required under S. 12 (3) (>), 
he cannot claim protection under Sec- 
tion 12 (3) (b). The condizions 
in S. 12 (3) (b) will have to be strictly 
observed by the tenant if he wants to 
avail himself of the benefits provided 
under the section. The persistent defawlt 
of the tenant on various occasions and. 
his clear statement that he was not in 
a position to pay the arrears, would ex- 
clude any relief under S. 12 (3) (b). ACR 
1978 SC 955, Rel. on. (Paras 11, 12) 

(B) Bombay Rents, Hotel and Lodging 
House Rates Control Acz (57 of 194), 
6. 28 — Jurisdiction of Court of Small 
Causes — Composite relief for possession 
of land and of superstrccture thereon 
-— ‘Entire suit cannot be rejected — Court 
can grant relief ee possession of 
land. : 

The jurisdiction ‘conferzed by S. 28 
enables the Court to try any suit te- 
tween the landlord and the tenant rel=t- 
ing to recovery of possession of the pxe-. 
mises, The premises was the plots of laad 
only and not the superstructure. ‘The 
plaintiff/landlord of the land was entitled 
to claim the relief for possession of his 
land and in effect the decree for posses- 
sion of the land would mean that the 
land should be delivered -o him withcut 
the structure. The jurisdiction of the 
Small Cause Court to grant an effective 


decree for possession of the land could ` 


not be denied. Though tke plaintiff had 
sought two reliefs one under the Bonm- 
bay Rent Act and another under the 
Contract, the entire plain: could not be 
rejected. So far as the reli2f of possession 
of the premises, i.e. the land was em- 
cerned, it was exclusively’ within the 
jurisdiction of the Small Cause Court. 
In asking for the relief fcr possession of 
the land, the plaintiff was entitled to in- 
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-. cidental and aen reliefs. such -as 


, 


for effectively. taking Possession -of.. the. 
plot without the structures. The prayer 
in the plaint asking for possession of the 
land including the ‘structures would not 
take the suit out of the competence of 
the Small Cause. Court. In asking for 
relief as to possession of the land, he was 
entitled to ask for the demolition of the 
structures and for grant of vacant pos- 
session of the plots. (Paras 10, 18, 21) 
Cases Referred: Chronological Paras 
AIR 1978 SC 955: (1978) 3 SCR 198 12 
AIR 1971 SC 1495: (1970) 2 SCR 950 17 
AIR 1964 SC 1348: (1964) 3 SCR 214 16 
AIR 1958 SC 677: 1959 SCR 367 15 


(1958) 60 Bom LR 1359 - 12 
AIR 1954 Mad 985 20 
AIR 1953 SC 73: 1953 SCR 226 14 
AIR 1941 Bom 337 19 
AIR 1920 Bom 87 -18 


Mr. D. V. Patel, Sr.. Advocate (M/s. 
N. N. Keshwani and R. N. Keshwani, Ad- 
vocates with him), for Appellant; Mr. 
Soli J. Sorabjee, Sr. Advocate (M/s. Adi 
R. Daruwala, P. G. Gokhale and J. R. 
Gagrat, Advocates with him), for Re- 
spondents. 

KAILASAM, J.:-—This appeal is by the 
defendant-tenant by, certificate granted 
by the High Court of Judicature at 
Bombay against its judgment -dated 
21-1-1969 in Special Civil “Application 
No. 1596 of 1965 granting a decree direct- 
ing that the defendant shall vacate and 
deliver peaceful possession not’ only of 
the land demised to him under the lease 
in the suit but also of the three buildings 
which have been constructed on the de- 
mised land. 


2. By a lease deed dated 14th Decem- 
ber, 1948 the plaintiff gave to the defen- 
dant..on lease two plots Nos. 12 and 13 
situated at Sitaladevi Temple Road, 
Mahim for a period of 15. years commenc- 
ing from ist December, 1948 at the yearly 
rent of Rs. 10,200 payable in equal 
quarterly instalments of Rs. 2,550 in ad- 
vance. The lease deed provided that the 
defendant was at liberty to erect build- 
ing and structures on the two plots of 
land. The defendant agreed to pay and 
discharge all taxes and outgoings imposed 
on the above two plots as also on the 
buildings to be erected by the defendant. 
On the expiration of the term of 15 
years or sooner termination of the lease 
the defendant agreed to deliver back the 


- possession of the two plots to the plain- 


tic ‘free of all buildings, erections and 


- Structures and levelled and put in. good” 
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order and condition to the satisfaction of 
the plaintiff’. Cl. IV of the lease provided 
for determination and forfeiture of the 
lease in the event of the rents having 
been allowed to be in arrears for more 
than 30 days or upon breach of conditions 
of the lease. The forfeiture clause also 
provided that upon forfeiture the plain- 
tiff would be entitled to re-enter upon 
not only the two plots of land but also 
the structures standing thereon. 


3. The defendant defaulted not only 
in payment of rent but also in payment 
of taxes due in respect of lands and 
buildings which he erected. The plaintiff 
filed a suit in 1951 for ejectment. The 
defendant filed an application for the 
fixation of standard rent and the stand- 
ard rent was fixed at Rs. 435 per month 
from September 1, 1950. A compromise 
was entered into between the parties in 
the suit on 5th March, 1954 by which the 
parties agreed on a rent of Rs. 435 per 
month from September, 1950 to Febru- 
ary, 1954. 


4. An appeal against the fixation of 
standard rent of Rs. 435° per mensem 
was disposed of on 28th June, 1955 
whereby standard rent was fixed at 
Rs. 620 per month from ist Sep- 
tember, 1950. The defendant again 
defaulted in payment of rent 
and taxes. The arrears of rent amounted 
to Rs. 11,472.30 and taxes to the extent 
of Rs. 1,12,053.60 for the period ending 
30th September, 1960. The plaintiff by a 
notice determined and forfeited the’ lease 
and called upon the defendant to deliver 
possession of the lands along with struc- 
tures thereupon. The notice also specified 
that the notice was not only a notice of 
forfeiture but also notice under S.:12 of 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (herein- 
after referred to as the. Bombay Rent 
Act). On ist Dec., 1961 as the defendant 
failed to pay the arrears of rent and the 
taxes, the plaintiff filed the present suit 
and prayed for a decree for ejectment 
against the defendant in- respect of the 
two plots of land and also the buildings 
and structures standing thereon, and 
. Claimed arrears of rent of Rs. 11,472.30 and 
mesne profits at the rate of Rs. 620 . per 
month. The defendant filed written state- 
ment and.denied the allegations made in 
the plaint. The defendant in order to get 
the benefit of the provisions of S. 12 (3) 
(b) of the Bombay Rents Act applied 
for time for making deposit of arrears of 
rent. The application was taken on the 
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20th June, 1962 and further time. was 
granted to enable the defendant to make 
the deposits. Time was extended on sevè- 
ral occasions. and finally on 6th August 
1962, the defendent informed the court 
that he was not in a position to make 
any deposit at all. 


5. After the issues were framed and 
the suit was taken up for trial, the de- 
fendant once against applied for relief 
under S. 12 (3) (b) of the Act and prayed 
that he may be allowed to deposit the 
arrears of rent and cost. The deposit was 
accepted by the Court after making an 
endorsement, “accept without prejudice”. 
Subsequently, on lith Nov., 1964, the 
trial Court passed a decree for ejectment 
in respect of plovs and the buildings in 
favour of the plaintiff A decree was 
granted regarding arrears of rent and for 
mesne profits. 


6. Both the plaintiff and the defen- 
dant preferred appeals and the Bench of 
two Judges of the Court of Small Causes 
by a common judgment disposed of both 
the appeals on 4th April, 1965. The ap- 
pellate Court held that it had no jurisdic- 
tion to give a decree for ejectment in 
respect of the two buildings constructed 
on Plot No. 12 by the defendant. It held 
that Cl. IV of th lease which permitted 
forfeiture was in the nature of penalty 
and the defendant was entitled to be re- 
lieved from the liability to deliver pos- 
session of the buildings constructed by 
him upon forfeiture by the plaintiff. -It 
also found that the defendant was en- 
titled to be relieved from the penalty of 
forfeiture of the lease under Ss. 114 and 
114-A of the T. P. Act. It rejected the 
plea of the defendant that he was always 
ready and willing to pay all arrears of 
rents and found that because of repeated 
defaults the defendant was not entitled 
for relief from ejectment under S. 12 (3)` 
(b) of the Bombay Rent Act. The plain- 
tiff filed a revision petition against the 
order of the appellate Court declining to 
buildings 
and the defendart/tenant filed an appeal 
against the order of the appellate Court 
directing ejectment of the defendant 
from: the two plots of lands mentioned 
in the plaint. The. High Court disposed of 
both the revisions, by the plaintiff and 
the appeal by the defendant by a com- 
mon judgment whereby it allowed the 
revisions filed by the plaintiff and dis- 
missed the appeal of the defendant and 
decreed the suit of the plaintiff directing 
the defendant to deliver peaceful posses- 
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sion of the land demised to him and also 
buildings which have been -constructed 
by the defendant:on the demised lands. 
It.also confirmed the decree.. regarding 
arrears of rents and mesne profits. 


7. On behalf of the defendant it was 
submitted that the Court’s jurisdiction is 
limited only to adjudicate on leased pre- 
mises under the Bombay Rent Act and 
therefore it had no jurisdiction to try 
the suit regarding ‘poss2ssion of the 
structures put upon the leased lands, It 
was pleaded that a relief regarding the 
superstructures will not be one under 
the provisions of the Bombay Rent Act. 
It was contended that as the suit is . for 
a composite relief namely for the posses- 
sion of the leased land anc for the super- 
structures, it is beyond the jurisdiction 
of the court and the suit as a whole 
should have been dismissed. It was sub- 


mitted that in any event zs Cl. IV in the. 


lease deed is in the nature of penalty 
providing for the forfeiture of the struc- 
ture which did not form part of the 
lease, the decree for possession of the 
structures is not maintainable. In any 
event it was submitted that there could 
‘be no forfeiture of the structures on the 
ground that the municipal taxes were not 
paid and that the term as to payment of 
arrears of taxes cannot be considered 
as a clause in the lease deed and the de- 
fendant should be relieved against the 
penal clause. Lastly, it was submitted 
that the Courts below were wrong in not 
granting relief under S, 12 (3) (b) of the 
Bombay Rent Act, 


8. Before considering the several con= 
tentions raised by the learned counsel 
for the appellant it will be useful. to 
refer to the relevant clauses of the lease 
deed and .the relief prayed for 
in the plaint. The lease deed 
dated 14th December, 1948 executed by 
the plaintiff in favour of the defendant 
was a lease of two plots of land, plots 
Nos, 12 and 13 situated at Sitladevi Tem- 
ple Road, Mahim for a period of 15 years 
at an yearly rent of Rs. 10,200 payable 
in equal quarterly instaiments of Rs, 
2,550 in: advance, Subsequently standard 
rent was fixed by the trial Court at 
Rs, 435 which was raiseé by the appel- 
late court to Rs, 620 per mensem.. The 
lease „permitted. the defendant to erect 
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all taxes and outgoings imposed on the 
above two plots as also to the buildings 
to be erected by the defendant. The de- 
fendant also undertook to deliver posses- 
sion of the two plots to the plaintiff 
“free of all buildings, erections and struc- 
tures’ on the expiration of the lease. 
Cl. IV empowered the lessor to terminate 
the lease and provided that the lessor 
will be at liberty to re-enter not only 
upon the two plots of the lands but also 
on the structures standing thereon. In 
the ‘plaint it was stated that as the de- 
fendant had failed to pay rent and taxes 
and committed breach of conditions the 
plaintiff forfeited the lease and called 
upon the defendant to pay arrears of rent 
and taxes. The suit was based not only 
on the forfeiture of the lease but also for 
possession of the leased plots under S. 12 
of the Bombay Rents Act. In para 9 of 
the plaint it is alleged “the plaintiff say 
that in the event of the defendant con- 
tending that he has become a statutory 
tenant of the said land, after the tenancy 
had been duly: and validly terminated, 
the plaintiff would submit that the defen- 
dant had failed and neglected to 
pay the arrears of standard rent amount- 
ing to Rs. 11,472.30 up to 31st Aug., 1961 
and does not observe and perform condi- 
tion 11 (b) of his lease, and so he is not 
entitled to the protection of the Bombay 
Rent Control Act.” : 

9. In paras 10 and 11 of the plaint, it 
is alleged that the provisions of the 
Bombay Rent Act 47 of 1947 apply to 
the said land and the Court has jurisdic- 
tion to entertain and try the suit. The 
relief asked for by the plaintiff in para 
13 (a) is that the defendant may be di- 
rected to hand over peaceful possession 
of the lands to the plaintiff together 
with the buildings and structures stand- 
ing thereon, Thus it would be seen that 
the plaint is based on the terms of the 
lease deed after forfeiting the lease and 
for the possession of the leased lands 
according to the terms of the Bombay 
Rent Act. ~ 

10. The main defence which was rais- 
ed by the tenant in the Courts below as 
well as before us is that the suit is not 
triable under S, 28 of the Bombay Rents 
Act and in any event relief regarding. 
possession of the structures would be be- 
yond the scope of the relief contemplat- 


claim or for any other reason, the suit 
or proceeding would not, but for the 
provision, be within its "jurisdiction, in 
Greater Bombay, the Court of Small 
Causes Bombay 


(a) & (b)x =x .x% X X X 


shall have jurisdiction to entertain and 
try any suit or proceeding ‘between a 
landlord and a tenant relating to the re- 
covery of rent or possession of any pre- 
mises to which any of the provisions of 
this part apply and to decide any appli- 
cation made under this Act and to deal 
with any claim or question arising out 
of this Act or any of its provisions and 
subject to the provisions of sub-sec. (2), 
no other court shall have jurisdiction to 
entertain any such claim or question.” 


The section confers jurisdiction on the 
Court of Small Causes Bombay to enter- 
tain and try any suit or proceedings be- 
tween a landlord and tenant relating to 


recovery of rents or possession of _any 
premises to which any of. the provisions 
of this part apply. The jurisdiction thus 
conferred enables the Court to try any 
suit between the landlord and the tenant 
relating to recovery of possession of the 
premises, It is admitted that the premises 
is the two plots of land only and not the 
superstructure. 
tiff is that the relief for recovery of pos- 







a relief relating to the superstructure 
as being. related to relief of recovery of 
possession of the leased premises namely, 
the plots and land. The submission on 
‘behalf of the plaintiff is that as the juris- 
diction of Civil Courts has been speci- 
fically excluded, and ‘the matters relating 
to possession of the leased premises, it 
would imply that not only relief of the 
possession of the leased lands but also 
matters relating to it would be beyond 
the jurisdiction of other courts and there- 
fore the plaintiff has no other option 
than to file the suit for relief as to the 
structures being only ancillary and in- 
cidental to the relief of possession of the 
leased lands, Before we proceed to con- 
sider this plea, we might. note that Mr. 
Soli J. Sorabjee, learned counsel for the 
plaintiff submitted that though it ‘might 
be open to him to contend that the reliefs 
relating to the structures based on the 
terms of the contract would also be de- 
cisive on an application made under the 
Act, as being. related to the recovery of 
‘the possession of the leased premises, he 


Jamnadas v, J. J. Farrei ` 
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The plea of the plain-. 


- and willing to pay the rent. 


the relief as to structures is so closely 
and inextricably related to possession of 
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the land that no effective relief of pos- : 


session of the leased lands could be given 


without giving relief in respect of the 
structures, Relief as to structures also 


should inevitably follow. If this submis-:. 


sion is accepted it would be unnecessary 


for us to consider the other limb of the _ 
appellants | 


argument on behalf of the 
that the relief claimed as a result of the 


forfeiture is not enforceable by a Court 


administering Bombay Rent Act or that 
the plaintiff cannot enforce terms of for- 
feiture which did not relate to leased 
plots or that the defendant would be 
entitled to relief against forfeiture under 
Ss. 114 and 114A of the Transfer of Pro- 
perty Act. 

11. All the Courts below have found 
that the defendant is not entitled to any: 
relief under S. ‘12 (3) (b) of the Act and 
that so far as the leased plots are con- 
cerned, the plaintiff is entitled to posses- 
sion under the Bombay Rent Act. After 
filing of the suit it is seen that the defen- 
dant asked for time for payment of 
arrears of rents end the matter came up 
before the Court on the 28th June, 5th 
July and 6th August, 1962. On the last 
date the appellant’s Advocate informed 
the Court that the appellant was not in 
a position to pay the arrears. It was only 
two years later on 18th Sept., 1964 that 
the defendant obtained Court’s permis- 
sion to deposit balance of arrears Rs. 
12,800 and deposited the amount under 
protest by the plaintiff. The trial Court 
after considering all the facts found that 
there was intentional default and wilful 
neglect in payment of rent. The conduct 
of the defendant was wilfully not ready 
It again 
found that the payment of arrears was 


not made diligently and the defendant : 


had flouted the orders of the Court to 
deposit the arrears of rent and the dis- 
cretion cannot be exercised in his favour 
when he persisted in not paying the 
taxes for about 12 or 13 years and was 
constantly in arrears of rent for about 
14 months at the time of the notice. The 
appellate Court also came to the samé 
conclusion holding that it is not a case 
where discretion of the Court under Sec- 
tion 12 (8) (b) should be exercised in 
favour of the tenant. The High Court 
also confirmed the findings of the Court 
below that the defendant was not en- 


titled to. relief under S. 12 (3) (b) of ‘the : 


Act. On the facts we are also in agree+ 


1980 


ment with the. findings of the three. 
courts below that the persistent default 
of the defendant. on various occasions ard 
his clear statement that he was not -n 
a position to pay the arrears, would ex- 
clude any relief under S. 12 (3) (b) 

12. In a recent decision of this Court 
reported in Ganpat Ladha v. Sashikant 
Vishnu Shinde, (1978) 3 SCR 198: (A-R 
1978 SC 955), it has been held that wh2n 
the tenant does not fulfil the conditions 
as required under S. 12 (3) (b), he could 
not claim protection under S., 12 (3). (>). 
This Court observed that it is difficalt 
to see how judicial discretion’ exercisable 
in favour of the tenant can be found 
under S. 12 (3) (b) even where conditims 
laid down by it were not satisfied. This 
Court overruled the decision of the case 
of Bombay High Court in Kalidas v. 
Bhavan Bhagwandas, (1953) 60 Bom LR 
1359. The conditions specified in S. 12 (3) 
(b) will have to be strictly observed by 
the tenant if he wants to avail himself 


of the benefits provided under ~he 
section. 
13. -On the facts therefore we fnd 


that the plaintiff is entitled to a dec~ee 
for possession of the two plots under -he 
provisions of the Bombay Rent Act. As 
plot No. 13 has not been built upon end 
is vacant there could be no difficulty in 
confirming the decree for possession in 
oo of the plaintiff regarding glot 

o. 13. 

14. In Importers and Manufacturers 
Ltd. v. Pheroze Framroze Taraporewzla, 
1953 SCR 226: (AIR 1953 SC 73), this 
Court held that the claim for compensa- 
tion was merely an incicental claim for 
possession under the Act. ` 

“S. 28 had conferred jurisdiction on 
the Court of Small Causas not only to 
entertain and try any suit or proceed.ng 
between a landlord and tenant for re- 
covery of rent or possession but also to 
deal with any claim or question arieng 
out of this Act or any of its. provisions 
and S. 28 was thus wide enough to cover 
the question raised as between the plein-~ 
tiff and the sub-lessee”. 

It will be seen that the plea that a cuit 
against a sub-lessee is not within -zhe 
jurisdiction of the Small Cause Court, 
was negatived by this Court and it - was 
held that section was wide enough to 
cover the questions raised þetween <he 
plaintiff and the sub-lessee. 

, 15. In Babulal Bhuramal v. Nandram 
Shivram, 1959 SCR 367: ‘AIR 1958 SC 
677) rel-ted to sub-lessee nf the premises. 
The suit was filed for ejectment of. she 
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tenant and the sub-tenant in the Court 
of Small Causes. The tenant and the sub- 
tenants later filed a suit before.the Bom- 
bay City Civil Court for declaration that 
the lessee was a tenant and was’ protect- 
ed from eviction by the provisions of the 
Bombay Rents Act and that as B and 


-C were lawful sub-tenants, .they were 


also entitled to possession. This Court 
agreed with the view taken by the High 
Court that Section 28 of the Act barred 
the City. Civil Court from entertaining 
the suit filed by the lessees and the sub- 
lessees as S. 28 conferred the right on 
the (Court of) Small Causes to entertain 
a suit between a landlord and a tenant 
in respect of a claim which arose out of 
the Act or any of its provisions. Thus it 
prohibits a suit from being entertained 
by the City Civil.Court at the instance of 
the tenant. 

16. In-Raizada Topandas v. M/s. Go- 
rakhram Gokalchand, (1964) 3 SCR 214; 
(AIR 1964 SC 1348) it was held that if a 
suit.is framed by a landlord or a tenant 
and relief asked for is in the nature of 
a claim which arises out of the Act or 
any of the provisions then only and not 
otherwise will it be covered by S. 28 and 
as there were no such claim the City 
Civil Court has jurisdiction to entertain 
the suit. The plaint in the case proceed- 
ed on the footing that during the period 
of agreement the appellants were mere 
licensees and after the expiry of the 
agreement they were trespassers, As the 
plaint in terms negatived the relation- 
ship of the landlord and tenant, it was 
held that the Rent Court had no jurisdic- 
tion. This decision cannot be of any help 
to the appellant. ` 

17. In Sushila Kashinath Dhonde v. 
Harilal Govindji Bhogani, (1970) 2 SCR 
950: (AIR 1971 SC 1495), this Court held 
that it is not necessary that there should 
be relationship of landlord and tenant in 
respect of all the matters covered by 
S. 28 (1) of the Act so as to give juris- 
diction to the Court of. Small Causes, It 
further held that in respect of other 
matters dealt with sub-section, it is not 
necessary that the relationship of land- 
lord and tenant should exist between 
the parties before the Court. The Court 
repelled the contention that a charge 
created by the deed executed between 
the parties did not give rise to any claims 
or questions arising out-of the Bombay 
Rents Act or its provisions and held that 
nature of reliefs to be granted to the 
plaintiff are all claims: or questions aris- 
ing out of the Act and can.be dealt with 
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only by the special court constituted 

under S. 28 of the Act. No doubt, the 
deed of charge furnished a cause of: ac- 
tion, but. its legality, validity and bind- 
ing nature and other incidental matters 
connected therewith are all questions 
‘arising out of the Act and the plea on be- 
half of the appellants that the rights of 
the plaintiffs did not flow from the Act 
or any of its provisions but from the con- 
tract, could not be accepted, 

18. The decisions referred to above 
{will show that the plaintiff/landlord of 
the land is entitled to claim the relief 
\for possession of his land and in effect 
'the decree for possession of the land 
would mean that the land should be de- 
htiverea to him without ‘ the structure, 
Apart from the relief under the lease 
deed, the plaintiff is entitled to succeed 
as he has established that there was de- 
fault of payment under the provisions 
of the Bombay Rents Act. The jurisdic- 
tion of the Small Cause Court to grant 
an effective decree for possession of the 
land cannot be denied.’ Equally unten- 
able is the contention of the respondent 
that as the plaintiff has sought two re- 
liefs one under the Bombay Rent Act and 
another under the Contract, the entire 
plaint must be rejected. As we have al- 
ready observed: so far as the relief of 
possession of the premises, i.e. the land 
is concerned, it is exclusively within the 
jurisdiction. of -the Smal] Cause Court, 
In asking for the relief for possession 
of the land, the plaintiff is entitled to 
incidental and consequential reliefs such 
as for effectively taking possession of the 
plot without the structures. The prayer 
in the plaint asking for possession of 
the land including the structures would 
not take the suit out of the competence 
of the Small Cause Court. In this view 
it is not necessary for us to go into the 
question as to whether the terms in the 
contract regarding the forfeiture can . be 
enforced by the Small Cause Court, It 
is sufficient for the purpose of this suit 
to hold that the plaintiff is entitled to 
seek for possession of the land which is 
the premises in the suit, and in’ getting 
possession of the land, he’ is entitled to 
ask for possession of the land without 
any superstructures. In ‘this connection 
reference may be made to the nature of 
the relief which the “plaintiff is entitled 
to. In Ramchandra Raghinath Shirgaon-. 
kar v. Vishnu” Balaji Hindalekar, AIR 
1920 Bom 87, it was held that the ordi- 
nary rule of law is that the tenant must 
give up vacant possession of the land de- 
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mised at the end of the term and that 
if-he builds on the land of the tenancy. 
he builds at his own risk. At the end of 
the ‘term he can take away his building. 
but if he leaves it there, it becomes the 
landlord’s property. The Court further 
held that the tenant who had been in 
possession of land for a large number 
of years and built a costly and. substan- 
tial house on the land of the. tenancy 
with the knowledge of the landlord, is 
entitled to some compensation, 


19. In Khimjee Thakersee v. Pioneer 
Fibre Co. Ltd., AIR 1941 Bom 337, it 
was held that ater the determination 
of the lease, lessees were required to 
deliver over possession of the demised 
premises to the lessor and the lessees 
were entitled to remove the structures 
which they might have erected during 
the continuance cf the tenancy. The les- 
sees, however, failed to remove the 
structures on the date of the determina- 
tion of the tenancy and on the next date 
the premises were occupied by other les- 
sees, it was held that the lessees could 
remove the structures on and not after 
determination of the tenancy and hav- 
ing failed to remove the same on _ the 
determination of the tenancy they lost 
not only their right to remove the struc- 
tures after the determination of the ten- 
ancy but also all right, title and interest 
in those structures. 


20. In K. Arumugham Naicker v. Ti- 
ruvalluva Nainar Temple by its Trustee, 
ATR 1954 Mad 985, it was held that 
where a court directs by a decree or 
order vacant possession of land, that de- 
cree could be made effective by directing 
its own: officers to -remove the super- 
structures in the property -and deliver 


vacant possession . of the proper- 
ties to the decree-holder, It is 
unnecessary to have any specific 


power in that behalf. The power to re- 
move the superstructures is an inciden- 
tal, necessary and ancillary power to the 
power to deliver possession of the pro- 
perty. 


21. We are satisfied that the Small 
Cause Court had jurisdiction to entertain 
the suit of the plaintiff not only for pos- 
session of the. land which is the pre- 
mises- under the Act but also for other 
reliefs to make the decree for possession 
effective. In this connection the plaintiff 
is entitled to ask for relief regarding the 
superstructures. This incidental or an- 
cillary: relief would not take out the suit 
beyond the jurisdiction of the Sm 
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‘Cause ‘Court. The plea that the composite - 


relief had been asked for and that the 


entire plaint ought to be rejected is abo ` 


unsustainable. In the result, -we agrse 
with the contentions of the plaintiff that 
in asking for relief as _ to. pcs- 
session of the land, he is entitled to - ask 
for the demolition of the structures and 
for grant of vacant possəssion of ine 
plots. So far as the plot No. 13 is cea- 
cerned, there is no difficulty. The plot is 
not built upon and is vacant and these- 
fore we have no hesitation in confirming 
the decree for possession so far as the 
plot No. 13 is concerned. : 


22. Plot No. 12 has been built upon. 
There are about three storeys consisting 
of about 72 flats, shops with carpet apea 
of 13,000 square ft. and the cost of buid- 
ing with superstructures in 1949 was 
` about Rs. 6,00,000. We may in this can- 
nection note that from tke date of the 
decree passed by the Higk Court on 2érd 
Oct., 1969, the defendant has not paid 
arrears of rents or the taxes due on the 
‘buildings. He is in law bound to pay the 
arrears of rent and the municipal 
charges which he had undertaken to pay. 


23. On a-consideration of the facts of 
the case, we feel that there are no 
grounds for interfering with the decvee 
passed by the High Cour: for possess:on 
not only of the - vacant plot but also of 
the superstructure and mesne proñts 
and arrears of rent. The law provides for 
the’ tenant to remove the superstric- 
ture on the termination of the tenancy. 
If it is not thus removed the tenant leses 
all his rights to the superstructure znd 
the landlord becomes: entitled to it. But 
in a case where there is a substan-ial 
building, it is only reasonable that 
court should explore the possibility of 
payment of some compensation to ihe 
tenant who had put up this structure, 
But in this connection we are reminded 
that for several years neither the arrears 
of rent nor the taxes amounting to seve- 
ral lacs of rupees had been 
paid by the tenant Not aly 
the tenant but several persons. who have 
put up flats at their own costs may. press 
their claim for compensation and it will 
be difficult to determine as to who are 
entitled to compensation and the pro- 
portion of the compensa-ion ` to. which 
they will be entitled to. We enquired of 
the parties at the conclusion of the argu- 
‘ments if it was possible to come to some ~ 
arrangement ‘regarding the . superstruc- 
ture but to our regret the parties infozm- 
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ed us that they could not -arrive at any 
settlement. In . the circumstances, we 
have no alternative except to confirm 
the judgment and decree passed by the 
High Court. We, therefore, dismiss the 
appeal, but in the special circumstances 


_of this case we make no order. as to costs 


in this Court. s 

Appeal dismissed, 

AIR 1980 SUPREME COURT 1611 - 
(Erom: Bombay) 

R. S. PATHAK, J. : 

Civil Appeal No. 1255 of 1970, 
25-7-1980. 

S. J. Aggarwal, Appellant v. Karji 
Narayanbhai and others, Respondents. 

Constitution of India, Arts. 136 and 226 
— Special leave appeal against order 
passed by High Court in Writ jurisdic- 
tion — Scope for interference, 

If the impugned order of the High 
Court in writ jurisdiction promotes 
justice between the parties, the Supreme 
Court in special leave appeal would de- 
cline to interfere notwithstanding the 
fact that the High Court might have err- 
ed in point of jurisdiction. (Para 3) 


PATHAK, J.:— This appeal by special 
leave granted by this Court is directed 
against the judgment and order of the 
High Court of Bombay allowing a writ 
petition filed by the respondent, 
` 2 The appellant is the owner of a 
bungalow situated at Dhulia. The bunga- 
low was let out to the respondent. On 
27th Sept. 1963-the appellant issued a 
notice to the respondent terminating his 
tenancy. It was alleged that the respon- 


D/- 


dent had raised an unauthorised con- 
struction and was, therefore, liable. to 
forfeit the tenancy. The appellant then 


filed a suit for the ejectment of the re- 
spondent. The trial court appointed a 
Commissioner to report on the question 
whether an unauthorised construction 
had been raised. On receipt of the report 
the trial court found that no unauthoris- 
ed -construction had been raised by the 
defendant but that it was the plaintiff 
who had constructed a trellis work. On 
appeal by the respondent the decree of 
the trial court was reversed by the first 
appellate court and the suit was decreed 
on the finding that the respondent had in 
fact raised an unauthorised construction 
by converting a shed into a room. The 
respondent now applied in revision to 
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the High Court, and at some stage: the 
revision petition was permitted to .be 


converted into a writ petition. The High . 


Court went into the evidence on the 
record and held that the first Appellate 
Court had erred in coming to the finding 
that the respondent had raised an un- 
authorised construction, Accordingly, it 
dismissed the suit, 


3. In this appeal, the contention . of 
learned counsel for the appellant is that 
the High Court has erred in entering into 
the evidence on the record and that ił 
was incompetent to do so in the exercise 
of its extraordinary jurisdiction under 
Art. 226 of the Constitution. We have 
heard counsel carefully and we have 
examined the material before us,.and it 


seems to us that having regard to the 


interests of justice this Court should not 
interfere. The order passed by the High 
Court may have erred in point of juris- 
diction but we are satisfied that it pro- 
motes justice between the parties, Ac- 
cordingly we decline to interfere. 

4. This appeal is dismissed, but in ‘the 
circumstances there will be no order : as 
to costs, , 

Appeal dimid 


AIR 1980 SUPREME COURT 1612 
(From: Delhi)* — 
N. L. UNTWALIA, V. D. 
TULZAPURKAR AND A. P. SEN, JJ, 
. Civil Appeals Nos. 2224, 2225 and 2226 
of 1979, D/- 1-5-1980. 


Bar Council of Delhi and another (etc, 
etc.), Appellants v. Surjeet Singh _and 
others (etc. etc.), Respondents. 

(A) Advocates Act (1961), Ss. 3 (4), 15, 
49 (1) (a) — Bar Council of Delhi Elec- 
tion Rules (1968), R. 3 (į) Proviso — Va- 
lidity — Proviso is ultra vires State Bar 
Council and is invalid — Whole election 
based on electoral roll prepared pursuant 
to the proviso is completely vitiated and 
is liable to be set aside — Mere approval 
of such rule by Bar Council of India 
cannot make it valid. Decision in Matter 
No. 304 of 1976, D/--17-12-1976 (Cal) 
Overruled. (Bar Council of Delhi Elec- 


tion Rules (1968), R. 3 (i) Proviso). (Con-. 


stitution of India, Art. 226). 

. On a plain reading of sub-sec. (4) of 
s. 3 it is manifest that under the Act the 
i 


*Civil Writ Nos. 111, 551 and 284 of 1979, 
D/- 22-5-1979 (Delhi). . 
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qualifications and conditions, entitling an ` 
advocate to vote at an election or for be- - 
ing chosen as a member of the State Bar 
Council has to bė ‘prescribed ‘by. the Bar. 
Council of India. The State Bar Council 
has no such power. The power of | the 
State Bar Council is merely to prepare 
and revise from time to time the elec- 
toral roll subject to the rules made by 
the Bar Council of India concerning the- 
qualifications and conditions aforesaid, 
This interpretation of S. 3 (4) finds 
ample support from the very special and 
specific provision contained in S. 49 (1) 
(a). No provision of S. 15 can override 
the specific provision made in S.3 (4) and _ 
S. 49 (1) (a). The State Bar Council can 
frame rules for the preparation and re- 
vision of electoral rolls under S. 15 (2) 
(a). That would be in conformity with 
the latter part of sub-sec. (4) of S. 3 also. 
But in the garb cf making a rule for the 
preparation and revision of the electoral 
rolls it cannot prescribe disqualifications, 
qualifications or conditions subject to 
which an advocat2 whose name occurs in 
the State roll car. find place in the elec- 
toral roll resulting in his deprivation of 
his right to vote at the election. In the 
instant case under the impugned proviso 
failure on the part of an advocate to 
submit the required declaration . within 
the specified time entitles the State Bar 
Council to. exclude his name from the 
electoral roll. Such a thing was squarely 
covered by the exclusive power conferred 
on the Bar Council of India under Sec- 
tions 3 (4). and. 4& (1) (a). (Para 8) 
Mere approval by the Bar Council of 
India to a rule ultra vires the State Bar 


Council cannot make the rule valid. Nor `` 


has it the effect cf a rule made by the 
Bar Council of India. Making a rule by 
the Bar Council of India and giving ap- 
proval to a rule made by the State Bar 
Council are two distinct and different 
things. One cannot take the place of the 
other. Decision in Matter No. 304 of 1976, 
D/- 17-12-1976 (Cal), . Overruled. 
' (Para 8) 
Hence the impugned proviso to R. 3 (j) 
to the Delhi Bar Council’ Election Rules 
is ultra vires and invalid and the elec- 
toral roll prepared by the Delhi Bar 
Council on the basis of the same result- 
ing in the exclusion of the names of 
about 2,000 advocates from the said roll 
was not valid in law. The whole election 


‘was invalid on that account and it could 


be challenged as such in a writ petition. 


‘It was not. a case of challenging the pre- 
electoral, roll..on . the `` 


paration of the: 


. basis of the invalid proviso of R. 3 
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names, 


The illegal preparation cf the. electoral 
roll by the Delhi Bar Council on tnė 
a) 
goes -to the very root of the matter aad 
no election held on the basis of such an 
infirmity can be upheld. There is 10 
question of the result being materiaRy 
affected in such a case. (Para 10) 
. (B) Constitution of India, Art. 226 — 
Estoppel against applying— Election held 
on basis of illegally prepared electoral 
roll — Petitioner on account of his stand- 
ing as a candidate or of his exercising 
right of franchise cannot be estopped 
from challenging the election which was 
glaringly illegal and void. (Para 11) 

(C) Constitution of India, Art. 226 — 
Delay — Election case — Electoral roll 
prepared on basis of rule which was veid 
and ultra vires — Held notwithstanding 
the fact that petitioners came to chal- 
lenge election after it was held — They 
could do so because of gravity of infrac- 
tion of the law in preparation of the rell, 
AIR, 1957 SC 304 and AIR 1958 Pat 149 
and AIR 1965 Pat 459 ad AIR 1£75 
Madh Pra 145, Rel. on. (Para 15) 
- (D) Constitution of India, Art. 226 — 
Alternative remedy — Election held on 
basis of void and ultra vires rule relat- 


ing to preparation of electoral roll — 
Held petition was maintainable, remedy . 


provided by R. 34 (8) of Sar Council of 
Delhi Election Rules, 1968, was no 
remedy at all. f ‘Paras 12 & 18) 
~ (Œ) Constitution of India, Art. 226 — 
Alternative remedy — Election case 
Merely because whole election is ckal- 
lenged petition would not be maintain- 
able if alternative remedy is available. 
AJR 1958 Pat 149 and AIR 1965 Pat 159 
and AIR 1977 Punj 40 (FB), Overruled. 
“The view that merely because <he 
whole election has been challenged: by a 
writ petition, the petition would be main- 
tainable in spite of there being an alter- 
native remedy being available, so wid=ly 
put, may not be quite correct and esze- 
cially after the recent amendment of 
Art. 226 of the Constitution. If the alter- 
native remedy fully covers the challeage 
to the election then that remedy and tnat 
remedy alone must be resorted to even 
though it involves the challenge of she 
election of all the successful -candida:es, 
But if the nature and the ground of ihe 
challenge of the whole ection are sach 
that the alternative remedy is no remedy 
in: the eye of law to .cover.the challenge 


Bar Council of Delhi- 


` factual basis. of wrong exclusion of a few 
> (Para 9) 


‘or, in any event, is not -- 
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adéquate and : 
efficacious remedy, then the remedy: of 
writ petition to challenge the whole elec- 
tion is still available. AIR 1977 SC 1703, 
Ref.; AIR 1958 Pat 149 and AIR 1965 Pat 
459 and AIR 1977 Punj 40 (FB), Over- 
ruled, i (Para 18) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1703 18 
AIR 1977 Punj 40 (FB) 17 
(1976) Matter No, 304 of 1976, D/- 17-12- 

1976 (Cal) 19 


v; Surjeet Singh: -e7 Set~ 


AIR 1976 Madh Pra 110 16 
AIR 1975 Madh Pra 145 16 
1974 Bar CJ 105 (Guj) 19 
AIR. 1965 Pat 459 15 
AIR 1961 Punj 429 (FB) 16 
AIR 1958 Pat 149 15 
AIR 1957 SC 304: 1957 SCR 68 15 
AIR 1955 Nag 49 (FB) 14 


Mr. V. M. Tarkunde, Sr. Advocate (in 
C. A. No, 2224 of 1979); Mr. A. K. Sen, 
Sr. Advocate (in C, A. No. 2225 of 1979); 
Mr. G. L. Sanghi, Sr. Advocate (M/s. 
B. P. Maheshwari, S. H. Bhattacharya, 
Advocates with them) in C. A. No. 2226 
of 1979, for Appellants; Mr. P. R. Mridul, 
Sr. Advocate (M/s, Vimal Shankar and 
K. R. R. Pillai, Advocates, Mr. I, U, 
Waders and Aruneshwar Gupta, Advo- 
cates, with him), for No, 1 in C. A. No. 
2224 of 1979, Mr. D. D. Chawla, Advo- 
cate, Mr. Vineet Kumar, Advocate and 
Mr. R. S. Sihota, Advocate, for Nos. 1-3 
in C, A. No. 2225 of 1979; Mr. B. D, 
Sharma, Advocate and Mr. Aloke Bhatta- 
charya, “Advocate for No, 1 in C, A. No. 
2226 of 1979, for Respondents. 


UNTWALIA, J.:— These three appeals 
by the Bar Council of Delhi and the 
Bar Council of India are from the com- 
mon judgment of the Delhi High Court 
allowing three writ petitions filed by the 
first respondent in each appeal and others 
seeking the setting aside of the election 
of the Bar Council of Delhi held in the 
year 1978. As the points involved in 
them are identical they are all being dis- 
posed of by this common judgment. We 
shall proceed to state the facts from the 
records of Civil Appeal No, 2224 of 1979 
in which respondent No. 1 is Shri Sur- 
jeet Singh Bhangul. He was a voter as 
also a candidate for the election wherein 
he lost. In the writ petition giving rise 
to Civil Appeal 2225 of 1979 there were 
three petitioners—two were candidates 
but Shri D. R. Thakur was an Advocate 


whose name was not included in the - 


electoral roll although his name occurs in 
the State. roll of Advoeéates,- Shri A..S. - 
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Randhawa, respondent No. 1 in Civil 
Appeal 2226 of 1979 was a person whose 
name occurred both. in the State roll of 
Advocates as also in the electoral roll 
But he was not a candidate. 

2. Surjeet Singh was an Advocate 
who was a member of the’ Delhi Bar 
Council before the impugned election. A 


proviso was added to R. 3 (j) of the Bar’ 


Council of Delhi Election Rules, 1968, 
in the year 1978. In accordance with that 
proviso a copy of the declaration form 


was sent on 14th June, 1978 to the Advo- - 


cates whose names found place in the 
State roll of Advocates asking them to 
return the declaration form duly filled 
up and signed within the specified period. 
A publication to this effect was also made 
in some newspapers viz. Hindustan 
Times, Indian Express, Statesman etc. 
The last extended date for the submis- 
sion of the declaration forms was 14th 
Sept., 1978 and the electoral roll was 
finally published on the 16th Sept., 1978 
‘excluding the names of about 2,000 Ad- 
vocates who had failed to submit such 
declaration forms. On the basis of the 
electoral roll so prepared, according to 
the programme of election, the election 
of member to the Bar Council of Delhi 
was held on the 17th Nov., 1978. The 
total number of Advocates on the Advo- 
cates roll was 5,000 and odd out of which 
the names of about 3,000 and odd only 


were included in the electoral roll in ac- ` 


cordance with the proviso to R. 3 (j) of 
the Election Rules of the Bar Council of 
Delhi, the results of the election were 
declared on the 19th November, 1978. 
The names of the 15 persons who were 
. declared elected were published in the 
Gazette on the 22nd Nov., 1978. There- 
after on the 24th of Jan., 1979 the writ 
petition was filed in the High Court 
challenging the whole election by attack- 
ing the validity of the proviso to R. 3 (j). 

3. Apart from the successful candi- 
dates the writ petitions were mainly and 
vigorously contested by the two Bar 
Councils, namely, the Bar Council of 
Delhi and the. Bar Council of India. The 
latter seems to have taken keen interest 
in the matter of contesting the writ peti- 
tions because the impugned proviso to 
R. 3 (j) was introduced in the Election 
Rules with the approval of the Bar Coun- 
‘cil of India in accordance with the re- 
‘quirement of sub-sec. (3) of S. 15 of the 
Advocates Act, 1961. The High Court has 
taken the view:— 

(1) “Lastly, the irresistible conclusion, 
therefore, is that'so far as the qualifica- 
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tions to be possessed by and the condi 
tions to be satistied by an advocate be- 
fore being brought on the Electoral Roll 
are concerned only the Bar Council ` of 
India has the competence to make the. 
rules under S. 3 (4) and S. 49 (1) (a) and 
the State Bar Council has no power at all 
to make a rule cn this subject.” 


(2) The plea of estoppel raised against 
Surjeet Singh was rejected: 

(3) “Rank injustice has been done to 
the petitioner because more than 2,000 
advocates were wrongfully disqualified 
from being brought cn the Blectoral Roll. 
This has materially affected the result 
of the election.” 


(4) “For the reasons stated above, we 
hold that Rule 3 (j) of the Bar Council 
of Delhi Election Rules, 1968, is in ex- 
cess of the rules making power of the 
Bar Council of Delhi. Since the action 
taken -by the Bar Council of Delhi to 
disqualify more than 2,000 advocates be- 
cause of their non-compliance with the 
proviso to Rule 3 (j) has resulted in great 
prejudice to the petitioner who can just- 
ly claim that the bringing on the Elec- 
toral Roll of more than 2,000 advocates 
would have made a considerable differ- 
ence to his own election and to the elec- 
tion as a whole, we are constrained to 
set aside the election to the Bar Council 
of Delhi held on 17th Nov., 1978.” 


4. M/s. V. M..Tarkunde, A. K. Sen, 
and G. L. Sanghi appearing for the ap- 
pellants, broadly speaking, made the fol- 
lowing submissions:— 


(1) That the impugned proviso of Delhi 
Bar Council Election Rules was valid 
as it was within the competence of the 
Delhi Bar Council to add such a proviso 
in the Rules under its rule-making power 
with the approval of the Bar Council of 
India. In any event the approval had the 
effect of making it a rule made by the 
Bar Council of India. 

. (2) The electoral roll prepared by the 
Bar Council of Delhi could not be chal- 
lenged in a writ petition. The prepara- 
tion of the electoral roll is final and any 
wrong exclusion or inclusion of name 
from or in the electoral roll is beyond 
the pale of challenge in a writ petition, 

(3) That it was not shown that the re- 
sult of the election has been materially 
affected due to the non-inclusion of the 
names of about 2,000 advocates from the 
electoral roll..There was neither any 
pleading to this effect nor was any mate- 
rial placed before the High Court in . Sup- 
port of this assertion. ` 


_admission I propose to practice - 
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(4) That Surjeet Singh and others lize 
him who had taken part in’ the electien’ 
and were defeated were estopped from 
challenging the election as they could mot 
approbate and reprobate -at the same 
time. They were guilty of laches also as 
they could have challenged in the Hizh 
Court the validity of the impugned pro- 
Abas before the election was actually 

eld, 


(5) That there is a specific remedy pro- 
vided in the Delhi Bar Council Election 
Rules for challenging any election to the 
Bar Council and hence in view of the 
adequate remedy being available the 
election could not be chellenged by a 
writ petition. 

5. M/s. P. R.. Mridul and F. S. Nari- 
man appearing for the cortesting respmn- 
dents combated all the submissions made 
on behalf of the appellants and suppo:t- 
ed the judgment of the High Court. 

6. We find no substance in any of the 
points urged on behalf of the appellarts, 
We are, by and large, in agreement w-th 
the decision of the High Court on esch 
and every point. We proceed to brieily 
state our reasons for the same, 


7. S. 24 of the Advocates Act provides 
for persons who may be admitted as 
advocates on a State roll. Cl. (a) of stb- 
sec, (1) says that the person must fuifil 
such other conditions as may be specifed 
in the rules made by the State Bar Coin- 
cil under -Chapter III of she Act whch 
concerns the: admission and enrolment of 
advocates. Under the Rules so framed a 
person desirous of being enrolled as an 
advocate has to apply in the prescribed 
form furnishing all the details of his 
qualifications to be enrolled as an ad-o- 
cate. In item 3:of the . application he 
applicant declares— “I declare that upon 
witiin 
the State of Delhi.” At the end of he 
application form certain undertakings are 
given by the applicant. .Cl. (c) of -he 
undertaking runs thus:— 


"I hereby declare and undertake thai— 

Tiv I intend to Practise ordinarily a end 
regularly within the jurisdiction of © ihe 
Bar Council of Delhi.. 

(v) I shall inform the Bar Council of 
any change of:address of my residence or 


place of practice for the proper mein< 


tenance of the roll and voters’ list.” 

According to the case of the Delhi Sar 
Council many advocates -after having 
been enrolled and put on the State. -oll 
of advocates of Delhi kreak the said 


Bar Council of D2lhi v. Surjeet Singh 


S.C. 1615 


undertaking. They do not ordinarily and 
regularly practise within. the jurisdic- 
tion of the Bar Council of Delhi nor do 
they inform any.change of address for 
the proper maintenance of the roll and 
the voters’ list. It is a pertinent matter 
no. doubt. It is the duty of the Bar Coun- 


‘cil to obtain information as to whether 


any person put on the roll of State ad- 
vocates ceased ordinarily and regularly 
to practise within the jurisdiction of the 
Bar Council of Delhi, if so, to take steps 
for removal of his name from the State 
rolls. That would automatically, as we 
shall presently show, debar the person 
concerned to be put on the electoral roll, 
But no provision in the Advocates Act 
or any rule was brought to our notice 
enabling the Delhi Bar Council to re- 
move the name of a person from the 
State roll if he has broken the undertak- 
ing aforesaid. S. 26A of the Advocates Act 
merely says— “A State Bar Council may 
remove from the State roll the name of 
any advocate who is dead or from whom 
a request has been received to that 
effect.” In para 2 of the affidavit of Shri 
D. Gupta, Advocate it is stated:— 

“It is the experience of ‘this Council 
that most of the Advocates who are ele- 
vated to the Bench or those who join 
subordinate judiciary or family or other 
business or employment, seldom care 
to notify this Council to get their licence 


. revoked or suspended, nor do the Advo- 


cates shifting their place of practice from 
Delhi to elsewhere, care to notify this. 
Council in that respect, although the 


Undertakings at internal. page 8 of the 


Enrolment form of this Count obliges 
them to do so.” 

It may’ be so but the lacunae in this re- 
gard have got to be removed by amend- 
ing the Advocates Act or by properly 
framing the rules in that respect. We are 
definitely of the opinion that so long the 
existing rules framed by the Bar Council 
of India remained in vogue all persons 
whose names are on the State roll are 
entitled proprio vigore to be put on the 
electoral roll, R. 1 occurring in Chap. I 
of Part III of the Par Council of India 
Rules says:— . 


: "1. Every advocate ihe name is on 

the Electoral Roll of the State Council 
shall be entitled to vote at an election.” 
Rule 2 provides;— 


"2, Subject to the provisions of R. 3; 
the name of every advocate entered in 
the State Roll shall be entered in the 
electoral roll of the State Council,” -. 
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bodied in R. 3 which runs thus:— 


“3. The name of an Advocate appear- 
ing in the State Roll shall not be entered 
in the Electoral Roll, if an information 
obtained by the State Council: 

(a) his. name has at any time been re- 
moved; 

(b) he has been suspended from prac- 
tice, provided that this disqualification 
shall operate only for a period of five 
years from the date of the expiry of the 
period of suspension; 

(c) he is an undischarged insolvent; 

(d) he has been found guilty of an 
election offence in regard to an election 
to the State Council by an Election Tri- 
bunal, provided however that such dis- 
qualification shall not operate beyond the 
election next following after such find- 
ing has been made; 

(e) he is convicted by a competent 
court for an offence involving moral tur- 
pitude, provided that this disqualification 
shall cease to have effect after a period 
of two years has elapsed since his re- 
‘lease; 

(f) he is in full-time service or is in 
such part-time business or other voca- 
tion not permitted in the case of practis- 
ing advocates by the rules either of the 
State Council concerned or of the Coun- 
cil; 


(g) he has intimated voluntary suspen- 
sion of practice and has not given inti- 
‚mation of resumption of practice.” 
None of the clauses in R. 3 covers a clause 
of the kind found in the proviso to 
R. 3 (j) of the Delhi Bar Council Elec- 
tion Rules. Rule 3 of Delhi Bar Council 
Election Rules is headed ‘Interpretation’, 
clause (j) of the said Rules says:— 

“*Electoral Rol means and includes 
the roll containing the names of the Ad- 
vocates prepared in accordance with the 
tules of the Bar Council of India in 
Part III, Chap. 1.” 

The impugned proviso added to cl. (j) in 
the year 1978 runs thus:— 

“Provided that the Electoral Roll shall 
not include the name of such Advocate 
who fails to file in the office of the Bar 
Council, on or before such date (not be- 
ing earlier than 30 days of the date of 
notification) as may be notified by the 
Bar Council in such manner as may be 
considered proper by it from time to 
time, or within 45 days of the putting up 
of the preliminary Electoral Roll - under 
R. 4 (1) of Chap. I of Part III of the Bar 
Council of India Rulés, a declaration 


. : Bar Council of Delhi v. Surjeet Singh 
Exceptions to R. 2 are to be found em~ 


A. LR, 


-containing the. name, address and num=. 


ber of the Advocate on the State 
and to the effect that:— 


: (a) He is an advocate ordinarily prac- 
tising in the Union Territory of Delhi 
and that his principal place of practice 


is within Union Territory of Delhi; 


(b) He is not an wndischarged ‘insol- 
vent; 


(c) He has never been convicted by any 


court for an offence involving moral tur- 
pitude; 


Roll 


i 


or 

A period of two years has elapsed sinċe 
his release after being convicted of an 
offence involving moral turpitude; 

(Mn case of conviction particulars of such 
conviction should be given), 

(d) He is not in full-time service or 
business or in any. such part-time busi- 
ness or other vocation as is not permit- 
ted in the case of practising Advocates 
by the rules of the Bar Council; and 


(e) He has not been suspended from’ 
practice and on the failure to file the 
declaration or on filing of incomplete or 
incorrect declaration in any respect, it 
Shall be presumed that the name of such 
Advocate is not to be entered on the 
Electoral Roll in accordance with R. 3. 
of Chap. I of Part III of the Bar Council 
of India Rules.” ' 

In these appeals we are not concerned 
with the propriety or legality of asking 


‘such a declaration from a person belong- 


ing to the noble profession. We shall pro~ 
ceed on the assumption ‘that such an in~ 
formation could te asked for from a per- 
son concerned, whose name is on the . 
State Roll of Advocates. On the furnish- 
ing of such information the name of ‘the 
advocate concerned could not be includ- 


ed in the electoral roll only if on the 


basis of that infarmation one or more 
clauses of R. 3 of the Bar Council of 
India Rules- to be found in Part III, 
Chap. I could come into play, not other- 
wise. In these appeals we are not con- 
cerned with any such case. The contro- 
versy here is round the fact that under 
the impugned proviso mere failure to file 
the required declaration disqualified the 
advocate concerned from being put on 
the electoral roll thus depriving him of 
his right to vote or to stand as a candi- ` 
date. The crux of the matter: in- these 
appeals is as to ‘whether such a ‘Proviso 
was valid or ultra vires. 

8. ‘In order ‘to determine the point at 


provisioris of the Advocates Act.. S. ‘3° pro- 
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vides for the constitution of the State Bar. 
Council, sub-sec. (4) of. which says:— 
_"(4) An Advocate shall be disqualifed 
from voting at. an election under sab- 
sec. (2) or for being chosen as, and for 
- being, a member of a State Bar Council, 
unless he possesses such qualifications or 
satisfies such conditions as may be pre- 
scribed in this behalf by zhe Bar Courcil 
of India, .and subject to any such rules 
that may be made, an electoral roll skall 
be prepared and revised from time to 
time by each State Bar Council.” ; 
On a plain reading of this sub-secto 
it is manifest that under-.the Act <he 
qualifications and conditicns entitling an 
advocate to vote at an election or for 
being chosen as a member of the State 
Bar Council has to be prescribed by zhe 
Bar Council of India. The State Bar 
Council has. no such power. The power 
of the State Bar Council is merely to 
prepare and revise from time to time 
the electoral roll subject to the rules 
~made by the Bar Council of India con- 
cerning the qualifications and conditions 
aforesaid. This interpretation of S. 3 (4) 
of the Act finds ample support from zhe 
very special and specific provision c3n- 
tained in S. 49 (1) (a) providing for zhe 
general power of the Bar Council of Imia 
in these terms:— ` 

“49. (1) The Bar Council of India may 
make rules for discharging its functions 
under this Act, and, in particular, such 
rules may prescribe— 


~ (a) the conditions subject to which an 
advocate may be entitled to vote at an 
election to the State Bar Council inclad- 
ing the qualifications or disqualifications 
of voters, and the manner. in which an 
electoral roll of voters may be prepared 
and revised by a State Ear Council;” 

Great reliance was placed on behalf of 
the appellants on the concurrent. power 
of the State Bar Council and the Bar 
Council of India engrafted in S. 15 of she 
Advocates Act. It is true that the power 
to make rules conferred by S. 15 is both 
for the Bar Council of India as also for 
the Bar Council of a State. But no pro- 
vision of S. 15 can override the specfic 
provision made in S. 3 (4) and S. 49 (1) 
(a) of the Act. Sub-sec. (1) of S. 15 says— 
“A Bar Council may make rules to cacry 
out the purposes’ of this Chapter” which 
means chapter II including S. 3. But zhe 
power to prescribe qualifications end 
conditions entitling an advocate to vote 
at an election being that of the Bar Coun- 
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cil of India S. 15 (1) cannot be inter- 
preted to confer power onthe State Bar 
Council to make rules: regarding the 
qualifications and conditions aforesaid. 
The relevant words of sub-sec. (2) (a) of 
S. 15 are the following:— 

“In particular, and without prejudice 
to the generality of the foregoing power, 
such rules may provide for:— 

(a) the preparation and revi- 
sion of electoral rolls and the manner in 
which the results of election shall be 
published.” l ' 
The State Bar Council can frame rules 
for the preparation and revision of elec- 
toral rolls under S. 15 (2) (a). That 
would þe in conformity with the latter 
part of sub-sec. (4) of S. 3 also. But in 
the garb of making a rule for the pre- 
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rolls -it cannot prescribe disqualifications, 
qualifications or conditions subject. t 
which an advocate whose name occurs 
in the State roll can find place in the 


the instant case under the . impugned 
proviso failure on the part of an advo- 
cate to submit the required declaration 
within the specified time entitles the 
State Bar Council to exclude his name 
from the electoral roll. Such a thing was 
squarely covered by the exclusive power 
conferred on the Bar Council of India 
under Ss. 3 (4) and 49 (1) (a) of the Ad- 
vocates Act. The State Bar Council had] 
no such power. 

Sub-sec. (3) of Section 15 says:— ; 

“No rules made under this section by 
a State Bar Council shall have effect un- 
less they have been approved by the Bar 
Council of India.” . , 
Introduction of the impugned proviso in 
R. 3 (j) of the Delhi Bar Council Election 
Rules was approved by Resolution No. 18 
of 1978 passed by the Bar Council of 
India. Any rule made by the State Bar 
Council cannot have effect unless it is 
approved by the Bar Council of India. 
But the approval of the Bar Council of 
India can make the rule made by the 
State Bar Council valid and effective- 
only if the rule made is within the com- 
petence of the State Bar Council, other- 
wise not. Mere approval by the Bar 
Council of India to a rule ultra vires the 


. State Bar Council cannot make the rule 


valid. Nor has it the effect of a rule made 
by the Bar Council of India. Making a 


rule, by the Bar Council of India and 
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giving approval to. a rule made ‘by the 
State Bar Council are two distinct and 
different things. One cannot take the 


place of the other. 


9. We, therefore, hold that the im- 
pugned proviso to R. 3 (j) to the Delhi 


-2 |Bar Council Election Rules is ultra vires 


and invalid and the electoral roll prepar- 
ed by the Delhi Bar Council on the basis 
of the same resulting in the exclusion of 
the names of about 2,000 advocates from 
the said roll was not valid in-law. We 
-jare further of the opinion that the whole 
election -was invalid on that account and 
it could be challenged as such in a writ 


` Ipetition. It was not a case of challenging 


‘Ithe preparation of the electoral roll on 
‘|the factual basis of wrong exclusion of 
‘'a few names. For the said purpose R. 4 

occurring in Chapter I of the Bar Coun- 


- .. cil of India Rules could come into play. 


‘But here, because of the invalidity of 


': the Rules itself, the preparation of the 


electoral roll was completely vitiated—a 
matter which cannot be put within the 
narrow limit of the said rule. 


10. The illegal preparation 
electoral roll by the Delhi Bar 
on the basis of the invalid proviso to 
R. 3 (j) goes to the very root of the mat- 

‘Iter and no election held on the basis of 
such an infirmity can be upheld. There 
is no question of the result being mate- 
tially affected in such a case. 


11. The contesting respondents could 
not be defeated in their writ petitions 
on the ground of estoppel or the principle 
that one cannot approbate and reprobate 
or that they were guilty of laches. In 
the first instance some of the contesting 
respondents were merely voters. Even 
Shri Surjeet Singh in his writ petition 
claimed to be both a candidate and a 
voter. As a voter he could challenge the 
election even assuming that as a candi- 


of the 


date after being unsuccessful he . was 


estopped from doing so. But to be pre- 
cise, we are of the opinion that merely 
because he took part in the election by 
standing as a candidate or by exercise of 
his right of franchise he cannot be estop- 
loed from challenging the whole election 
[when the election was glaringly illegal 
and void on the basis of the obnoxious 
| proviso. There is no question of approba- 
tion and reprobation at the same time in 


- [such a case. A voter could come to the 


High Court even earlier before the elec- 
tion was held: But. merely because he 


. came to challenge the election after it 


was held it cannot be said that he was 
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guilty of any laches and must be non- 
suited only on that account. |. ` , 

12. There is no substance in the last 
submission made on behalf of the appel- 
lants. The manner of resolving disputes 
as to the validity of election is provided 
for in R. 34 of the Delhi Bar Council 
Election Rules. This is not an appropriate 
and adequate alternative remedy to de-. 
feat the writ petitioner on that account. 
Firstly, no clause of R. 34 covers the 
challenging of the election on the ground 
it has been done in this case. Secondly, 
the Election Tribunal will not be com- 
petent to declare any provision of the 
Election Rules ultra vires and invalid. 
Our attention was specifically drawn 
cl. (8) of R. 34 which says:— 

“No petition shall lie on the ground- 
that any nomination paper was wrongly 
rejected or the name of any voter was 
wrongly included in or omitted from the 
electoral roll or any error or irregularity 
which is.not of a substantial character.” 


As we have said above, it is not a case 
where the name of any voter was wrong- 


‘ly omitted from the electoral .roll but it 


is a case where the preparations of the 
whole electoral roll was null and void 
because of the invalidity of the impugned 
proviso. 


13. We now proceed to refer to some 
relevant decisions of the High Courts and 
of this Court cited at the Bar in support 
of some of the points discussed above. 


14. Mudholkar, J., delivering the 
leading and the majority judgment of a 
Full Bench of the Nagpur High Court in 
Kanglu Baula Kotwal v. Chief Executive 
Officer, Janpad Sabha, Durg (AIR 1955 
Nag 49), rejected the plea of estoppel to 
challenge the election at page 58, para 25 
in these terms:-— l . 

“As regards the petitioners who were 
also candidates at the elections but were 
defeated, the leerned counsel said that 
those who took their chances at the elec- 
tions and failed should not now be al- 
lowed to challeng2 elections . of their 
opponents on the ground that the elec- 
toral polls were defective. The plea is in 
substance one of estoppel. There can be 
no question of any -estoppel, because it 
cannot be said that the position of the 
other side has in any way altered by 
reason of something done or not done by 
the petitioners,” ' 

We are of the view that neither the prin- 
etple of estoppel nor the principle of ap- 
probation and reprobation can be presse 
into service in this case, 


x 


Y 


-~ 


~ 
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15. In Chief Commissioner, Ajmer v. 
Radhey Shyam Dani, (1957) SCR -@: 
(AIR 1957 SC 304) the respondent befcre 
the Supreme ‘Court had filed a writ p&i- 
tion in the Court of Chief Commissiorer 
of Ajmer challenging the validity of #he 
notification directing the holding of the 


election of the Ajmer Mumicipality md: 


the electoral roll. This challenge was 
made before the election was held. Sirce 
the electoral roll prepared was found to 
be invalid as it was prepared in accord- 
ance with some invalid rules, a Consti-u- 
tion Bench of this Court upheld the de- 
cision of the Chief Commissioner. At 
page 75, Bhagwati J., PRADE for -he 
Court said:— 


“It is of the essence of these electicns 
that proper electoral rolls should be 
maintained and in crder that a 
proper electoral roll should be 
maintained it is necessary that after “he 
preparation of the electoral roll oppor- 
tunity should be given to -the parties ccn- 
cerned to scrutinize whether the persens 
enrolled as electors possessed the reqai- 
site qualifications. Opportunity shoald 
also be given for the revision of “he 
electoral roll and for the adjudication of 
claims ‘to be enrolled therein and entz=r- 
taining objections to such enrolment. 
Unless this is done, the entire obligatzon 
“cast upon the authorities 
elections is not discharged and the el2c- 
tions held on such imperfect  electozal 
rolls would acquire no validity and wowld 
be liable to be challenged at the instar.ce 
of the parties concerned. It was in cur 
opinion, ‘therefore, necessary for the 
Chief Commissioner to frame rules in this 
behalf, and in`so far as the rules whch 
were thus framed omitted these provi- 
sions they were defective.” 


_ Finally at pages 76 and 77 it was said— 
“If Rules 7 and 9 above referred to 
were intended to form a complete Ccde 
for the. finalisation of the electoral poll 
of the Municipality they did .not serve 
the intended purpose and were eitEer 
inconsistant with the provisions of S. 30, 
sub-sec. (2), of the Regulation or were 
defective in so far as they failed to pro- 
vide the proper procedure for taking of 
the steps hereinabove indicated for’ fira- 
lising the electoral roll of the Mun#&i- 
pality. If that was the true position the 
electoral roll of the Municipality -whxh 
had been authenticated and published sy 
the Chief Commissioner on Aug. 8, 1955, 
was certainly not an eleccoral roll pze- 
pared in accordance with law- on the 
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basis of which the elections and poll to` 
the Ajmer Municipal Committee could 
be held either on September 9, 1955, or- 
at any time thereafter.” 


{n the instant case the electoral roll was 
prepared on the basis of a rule which 
has been found to be void and ultra vires. 
That being so, even though the contest- 
ing respondents came to challenge the 
election after it was held, they could do 
so because of the gravity of the infrac- 
tion of the law in the preparation of the 
electoral roll. Dani’s ‘case (supra) was 
followed by the Patna High Court in two 
decisions. In Parmeshwar Mahaseth v. 


. State of Bihar, AIR 1958 Pat 149 and 


Umakant Singh v. Bindra- Choudhary 
AIR 1965 Pat 459. After quoting a‘ pas- 
sage at page 153 from Dani’s case Kan- 
J., said in Parmeshwar 
Mahaseth’s case at the same -page in pare 
14 thus:— 

“It was urged by the learned Govern- ` 
ment Advocate that the election cannot 
be disputed except by an election peti- 
tion, as laid down in R. 62 of the Elec- 
tion Rules. He submitted that petitioner 
9 had already filed an election petition 


‘ after the presentation of this writ appli- 


cation. This contention is not valid. What 
is challenged here is not the election of 
a particular candidate, but the validity 
of the entire election, because of the 
violation of the essential provisions of 
the Election Rules and the Act. I think, 
R. 62 provides for a case where a person 
challenges the election of a particular 
candidate. I would overrule the objec- 
tion.” 


In Umakant’s case the Court quoted the 
passage from Dani’s case from page 461 
and finally expressed the view in para 12 
at page 462 in these terms:— 

“Mr. Shankar Kumar appearing for re- 
spondents 6 and 7 submitted that the 
election ought to have been 
by following the machinery provided in 
Rule 148 of the Rules, and this Court, 
in exercise of its power under Art. 226 
of the Constitution, should not interfere 
with the election when a special machin- 
ery was provided for challenging it. 
I am unable to accept this argument. It 


-is the well settled view of the Court that 


if the entire election is -challenged as 


‘having been held under statutes or sta- 
.tutory rules which are 


invalid or by 
committing illegalities which make the 
entire election void, it can be quashed 
by grant of a writ in the nature of certi- 
orari,” - 


challenged _. 
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Court in Dev Prakash Balmukund v. 
Babu Ram Rewti Mal, AIR 1961 Punj 429 
had occasion to consider this question 

‘and in that connection at page 434 Dulat 
J., said in para 15:— 

. “Everybody, of course, agrees that, if the 
very foundation of the election, namely, 
the electoral roll is illegal, no election 
on its basis can proceed or be allowed 
_to stand, but that does not mean that any 
kind of defect in the roll, however tech- 
nical in its nature, will suffice to reach 
such a. conclusion.’ ” 


It would thus be séen that it depends 
upon the nature and the intensity of the 
error committed in the preparation of the 
electoral roll and its effect on the whole 
election for deciding the question as to 
whether a writ petition would be main- 
tainable or not. In Ramgulam Shri’ Baij- 
nath Prasad v. Collector, Guna, AIR 1975 
Madh Pra 145 Oza J., delivering the judg- 
ment of the Division Bench stated in 
para 17 at page 152 thus:— 

“It was also contended that the petition 
was not filed immediately, but has been 
filed after the elections were over. As 
regards the question of estoppel we had 
already considered it and found that the 
petition under Art. 226 cannot be dis- 
posed. on the question of estoppel. As re- 
gards delay, it is sufficient to state that 
it could not be said that the petition was 
unduly delayed. Apart from it, it is also 
clear that an election held on the basis 
of rolls which have not been prepared in 
accordance with law, the petition cannot 
be’ dismissed merely on the ground of 
delay.” 

The Madhya Pradesh High Court has 
taken a similar view in the case of 
Bhupendra Kumar Jain v. Y. 5. Dharma- 
dhikari, AIR 1976 Madh Pra 110 wherein 
it was held that the entire election 
could be challenged on the basis of cer- 
‘tain types of illegalities committed in 
_ holding it. 

17. Shri Bhoop Singh, an Advocate 
and a member of the Bar Association at 
Chandigarh was a candidate to the Bar 
Council of Punjab & Haryana. After be- 
ing unsuccessful he challenged the elec- 


tion by filing a writ petition in the High- 


Court. The Full Bench of the Punjab & 
Haryana High Court in Bhoop Singh v. 
Bar Council of Punjab and Haryana, AIR 
1977 Punj 40, dismissed the writ peti- 
tion on the particular facts of that case. 
Yet the view expressed at page 43 in 
para 9 was:—- 
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“I am extremely doubtful whether the 
nature of the relief which the petitioner 
claims here, namely, the setting aside 
the election .and the 
ordering of a repoll could be claimed by 
way of an election petition under R. 34 
(1). No provision in the said rule: was. 
brought to our notice which in express 
terms empowers or warrants the setting 
aside of the whole of the election (in 
contradistinction to the election of indi- 
vidual candidates} or to directa repoll. 
In any case it is well settled that the 
existence of an alternative remedy is 
not an absolute legal bar to the issuance 
of a writ.” 

18. Reliance was placed. for the ap- 
pellants upon the decision of this Court 
in K. K. Shrivastava v. Bhupendra Ku- 
mar Jain, AIR 1977 SC 1703 that because 
of Rule 34: (8) of the Delhi Bar Council 
Election Rules the writ petition ought to 
have been held to be not maintainable. 
Tt would be noticed from the facts of 
that case that an election petition had 
already been filed. About four months 
later a writ petition was also filed to 
challenge the election. At page 1704, 
column 1 Krishna Iyer J., speaking for 
the Court said:— 

“One of them which is relevant for the 
present case is that where there is an 
appropriate or equally efficacious remedy 
the Court should kéep its hands off. This 
is more particularly so where the dis- 
pute relates to an election. Still more so 
where there is a statutorily prescribed 
remedy which almost reads in manda- 
tory terms.” 

But he added:— : 
“While we need not in this case go to 
the extent of stating that if there are 
exceptional or -extraordinary circum- 
stances the Cour: should still refuse to 
entertain a writ petition.” i 
Finally the view expressed in K. K. Shri-. 

vastava’s case is: _ 

“There is no foundation whatever for 
thinking that wh2re the challenge is to 
an “entire electicn” then the writ juris- 
diction springs into action. On the other 
hand the circumstances of this case con- 
vince us that exercise of the power under 
Art. 226 may be’ described as mis- 
exercise.” 

We may add that the, view expressed by 
some of the High Courts in the cases 
referred to above that merely because 
the whole election has been challnged by 
a writ petition, the petition would be 
maintainable in spite of there being an 
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alternative remedy being available, sœ 
widely put, may not be . quite correct 


and especially after the recent amend~“ 


„ment of Art. 226 of the Constitution. If 
the alternative remedy fully covers “the 
challenge to the election: then that 
remedy and that remedy alone must be 
resorted to even though it involves the 
challenge of the election of all the suc- 
cessful candidates. But if the nature and 
the ground of the challenge of. the whole 
election are such that the alternative 
remedy is no remedy in the eye of law 
to cover the challenge or, in any event. 
is not adequate and efficacious remedy. 
then the remedy of writ petition to chal- 
lenge the whole election is still available. 
In the present case we have pointed ouf 
above that the Election Tribunal woulč 
have found itself incompetent to declare 
the proviso to R. 3 (3) of tne Delhi Bar 

-Council Election Rules ultra vires anc 
that being so the alternative remedy pro- 
vided in R. 34 (8) was no remedy at all. 

19. Appellants heavily relied upon ar 
unreported decision of the Calcutta Higt 
Court in Suryya Kumar Ray v. Bar 


Council of India, Matter No. 304 of 197€ 


decided on Dec. 17, 1976. The challenge 
to the election to the Bar Council o: 
West Bengal was almost on ground: 
which are similar to those in the presen 
case, The Calcutta High Court uphele 
the validity of the Rule and the electior 
held on the basis of electoral roll pre- 
pared in accordance with that Rule anc 
dissented from the view of the Gujara‘ 
High Court in Harish Sambhu  Prasac 
v. Bar Council of -Gujarat, Spl. Civi 
_Appln. Nos. 542 and 551 of 1969.* The 
“learned Judge said with reference to the 
decision of the Gujarat High Court thus 


- “It appears to me that this decisior: 
will not be of much assistance to the 
petitioner in the instant case inasmuch 
as the electoral rules which are before 
me have duly approved by the Bar Coun- 
cil of India itself. Such approval confers 
upon these rules the authority and sanc- 
tion of the Bar Council of India and 
may be deemed to be the rules framed 
by the Bar Council of India.” 
The enunciation of the law as madə 
above, in our opinion, is not correct. Wa 
have held to the contrary. : 
_ 20. For. the reasons stated above, w2 
“dismiss all the appeals but make ny 
order as to costs in any of them. © 
i Appeals dismisséé. 


*Reported in 1974 Bar CJ~150 
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- AIR 1980 SUPREME COURT 162 
- (From: Delhi) ` . > 5 
R. S. SARKARIA, P. N. SHINGHAL AND- 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeal No. 86-of 1973, D/- 
27-7-1979. : 
State of Delhi, Appellant v. Vijay Pal, 
Respondent. 
Evidence Act (1 of 1872), Ss. 8 and 24 
Criminal trial Prosecution story 
based on-testimony of child eye-witness | 
and oral extra-judicial confession — Cir- 
cumstances raising serious doubt on ` 
child’s claim to being an eye-witness and 
also destroying veracity of evidence re- 
garding alleged confession — Acquittal 
_held proper. (Para 2) 


SARKARIA, J.:— We have heard Mr. 
B. D. Sharma, counsel for the’ appellant 
State and Shri O. P. Rana, amicus curiae 
for the respondent, and examined the evi- 
dence on record carefully. The prosecu- 
tion demanded conviction of the respon- 
dent or two types of evidence. First, the ' 
ocular account of the sole eye-witness, 
Kumari Kamla, aged about 9 or 10 years. 
Second, the oral extra-judicial confession 
of the accused before P. Ws. Om Prakash 
and Ghanshyam Das. The High Court 

. found that the evidence of the extra judi- 
cial confession was wholly: untrustworthy. 
As regards P. W. Kamla Kumari, the High 
Court has found it highly unsafe to con- 
vict the appellant on the uncorroborated 
testimony of this child witness. The High 
Court has pointed out infirmities in her 
evidence and given cogent reasons why 
they think it unsafe to act upon her un- 
corroborated evidence. We do not think 
it necessary to reiterate all those reasons. 
It will suffice to reproduce one of them 
in the words of the learned Judges of the 
High Court, as this reason more than any 
other, shows that by the. morning of June 
9, 1970, even after Kamla’s return home, 
the complainant mother of the ill-fated. 
deceased, was not sure as to whether the 
deceased was accidentally burnt or had 
been set fire by her husband, the. accused. - 
The learned Judges observe: A 


“Ghanshyam, eldest son-in-law of Bhag- 
wati admitted to have told Vijay Pal on 
the morning of June 9, 1970 that his 
mother-in-law was agreeable to give him 
the hand of her younger . daughter if it 
was found that Kaushalya had caught fire 
accidentally ‘without any culpability on 
his part. It cannot be believed that such 
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a thing could have been said by Ghan- 
shyam unless Bhagwati had told him 
something to that effect. It is almost im- 
possible to believe that if Kamla had men- 
tioned to her mother that she had herself 
seen Vijay Pal sprinkling kerosene oi! on 
the clothes of Kaushalaya and then setting 
fire to the clothes. Bhagwati could ‘still 
think of offering the hand of her younger 
daughter to the murderer of Kaushalya. It, 
therefore, appears that probably Bhag- 
wati was not sure about the guilt of Vijay 
Pal even till the morning of June 9, 1970 
pou she may have some suspicion. May 
be the different versions in the two ap- 
plications which were got typed by her 
wen on account of the uncertainty in her 
mind”. 


2, We entirely agree with this reason- 
ing which, more than any other argument, 
undermines the truth of the prosecution 
story. It not only throws a serious doubt 
on Kamla’s claim to pone an eye-witness 
of the occurrence, but also destroys the 
veracity of the evidence regarding the al- 
leged extra-judicial confession. - f 


3. We are at one with the High Court 


in holding that the prosecution had failed 
to bring home the guilt to the appellant 
e doubt. The appeal 


beyond all reasonab 
fails and is dismissed. 
‘Appeal dismissed. 
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(From: 1980 Jab L J 185) 
V. R. KRISHNA IYER AND 
O. CHINNAPPA REDDY, JJ. 


Special Leave Petn. (Crl.) No. 2856 of 
1978, D/ - 29-7-1980. 


Municipal Counci, Ratlam, Petitioner 
v. Vardhichand and others, Respondents. 


Brief Facts:— Residents of a 
locality within limits of Ratlam Munici- 
pality tormented by stench and ` stink 
caused by open drains and public excre- 
tion by Y slum-dwellers moved the 
Magistrate under S. 133 of Cr. P. C. to 
require Municipality to do its duty to- 
wards the members of the public. The 
Magistrate gave directions to Municipality 
to Salt a plan within six months for re- 
moving nuisance. In appeal, Sessions 
Court reversed the order. The High Court 
approved of the order of Magistrate. In 
further appeal, the Supreme Court ‘also 
affirmed the Magistrate’s order. 
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Criminal P. C. (1974), S. 188 — Nuisance 
in a locality due to existence open 
drains, pits and public excretion by hu- 
mans for want 


lavatories — Court can 


require Officers of Municipality to abate ` 


it by affirmative action on time-bound 
basis on pain of punishment under S. 188 
of I. P.C. — (Constitution of India, 
Art. 38; Penal Code (1860), S. 188; M. P. 
Municipalities Act (87 of 1961), S. 123; 
Municipalities — Public Nuisance — Duty 
to abate). 

Where there existed a public nuisance 
in a locality due to open drains, heaps of 
dirt, pits and public excretion by humans 
for want of lavatories and consequential 
breeding of mosquitoes, the Court could 
require the Municipality under S. 188 of 
the Cr. P. C. and in view of S. 128 of the 
Municipalities Act to abate the nuisance 
by taking affirmative action on a time- 
bound basis. When such order was given, 
the acter raked could not take the plea 
that notwithstanding the public nuisance 
financial in abili 
from statutory liability. 1980 Jab LJ 185, 
Affirmed. (Paras 12, 16) 

The Criminal Procedure Code operates 
against statutory bodies and others re- 
gardless of the cash in their coffers, even 
as human rights under Part HI of the 
Constitution have to be respected by the 
State regardless of budgetary provision. 
Likewise, S. 123 of the Municipalities 
Act has no saving clause when the Muni- 
cipal Council is penniless. Otherwise, a 
profligate statutory body or pachydermic 

overnmental agency may legally defy 

uties under the law by urging in self- 
defence a self-created bankruptcy or per- 
verted expenditure 
be. . (Para 12) 


S. 188 Cr. P. C. is categoric, although 
reads discretionary. Judicial discretion 
when facts for its exercise are present, 
has a mandatorv import. Therefore, when 
the Magistrate has, before him, informa- 
tion and evidence, which disclose the 
existence of a public nuisance and, on the 
materials placed, he considers that such 
unlawful obstruction or nuisance should 
be removed from any public place which 
may be lawfully used by the public, he 
shall act. Thus, his judicial power shall, 
posan through the procedural barrel, 

re upon the obstruction or nuisance, 


triggered by the jurisdictional facts. The ` 


Magistrate’s responsibility under S. 183 
Cr. P. C; is to order removal of such 
nuisance within a time to be fixed in the 
order. This is a public duty implicit in 
the public power to be exercised on be- 


* 


validly exonerated it 


budget. That cannot“ 


ad 
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half of the public and pursuant to a pub- 
lic proceeding. Failure to comply wi 

the direction will be visitéd with a punish- 
ment contemplated by S. 188 I. P.C 
Therefore, the Municipal Commissione 
or other executive authority bound br 
the order under S. 188 Cr. P.-C. shall obew 
the direction bécause disobedience, if È 
causes obstruction or annoyance or injury 
to any persons lawfully pursuing thei? 
employment, shall be punished with 
‘simple imprisonment or fine as’ pre- 
seribed in the Section. The of- 
fence is aggravated if the disobediencə 
tends to cause danger to human health or 
safety. The imperative tone of S. 133 
Cr. P, C. read with the punitive temper 
of S. 188 I. P. C. make th? prohibitor 
act a mandatory duty. (Para 1£) 


_ Public nuisance, because of pollutants 
being discharged by big factories to th> 
“detriment of the poorer sections, is a 
challenge to the social justice componert 
of the rule of law. Likewise, the grievous 


failure of local authorities to provide the 


basic amenity of public conveniences 
drives the miserable slum-dwellers to ease 
in the streets, on the sly for a time, and 
openly -thereafter, because under Natures 
eg i bashfulness becomes a luxury 
an 
Municipal Council constituted for the 
precise - purpose of preserving public 
health and providing better finances car- 
not run away from its principal duty by 
pleading financial inability. Decency and 
ignity are non-negotiable facets of 
human rights and are a first charge oa 
local self-governing bodies. Similarly, pro- 
viding drainage system — not pone 
“and attractive, but in working condition 
and sufficient to meet the needs of the 
people — cannot be evaded if the munic-- 
pality is to justify its existence. A bare 
-study of the statutory provisions makes 
this position clear. . _ (Para 15) 


Although the two Codes are of anciert 
vintage, the new social justice orientation 
Aa ae to them by the Constitution cf 
India makes it a remedial weapon of ver- 
satile use. Social justice is due to the pec- 
ple and, therefore, the people must be 
able to trigger off the jurisdiction vested 
for their benefit in any pubiic functionary 
like a Magistrate under .S. 188 Cr. P. G. 
; In the exercise of such power, the. jud:- 
ciary must be informed by the broader 
rinciple of access to justice necessitate 
y the conditions of developing countries 
and obligated by Art. 88 of the Constitu- 
tion. i (Para 14) 
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AIR 1979 SC 148: (1979) 2 SCC 267: 
1979 Cri LJ 59 - 17 


Mr. Sobhag Mal Jain, Sr. Advocate (Mr. 
S. K. Jain, Advocate with him), for Peti- 
tioner; Mr. C. S. Chhazed, Miss Manisha 
Gupta and Mr. M. S. Gupta, Advocates for 
Respondents Nos. 1-5; Mr. S. K. Gambhir, 
Advocate for the State. 


KRISHNA IYER, J.:— ‘Tt is proce- 
dural rules’, as this appeal proves, ‘which 
infuse life into substantive rights, which 
‘activate them to make them effective’. 
Here, before us, is what looks like a 
pedestrian ‘quasi-criminal litigation under 
S. 188 Cr. P. C., where the Ratlam Muni- 


' cipality — the appellant — challenges the 


sense and soundness of the High Court’s 
affirmation of the trial Court’s order 
directing the construction of drainage 
facilities and the like. which has spiralled 
up to this court. The truth is that a few 
profound .issues of processual jurisprad- - 
ence of great strategic significance to our 
legal system face us and we must zero-in 
on them as they involve problems of ac- 
cess to justice for the people beyond the ` 
blinkered rules of ‘standing’ of British 
Indian vintage. If the centre of gravity of 
justice is to shift, as the Preamble to the 
Constitution mandates, from the tradi- 
tional individualism of locus 
to the community orientation of 
public interest litigation, these issues 
-must be considered. In that’ sense, 
the case before us between . the 
Ratlam Municipality and the citizens 
of a ward, is a path-finder in the field of 
people’s involvement in the justicing pro- 
cess, sans which as Prof. Sikes points 
out, (1) the system may ‘crumble under the 
burden, of its own insensitivity’. The key 
question we have to answer is whether 
by affirmative action a court can compel. 
a statutory body to carry out its duty to 
the community by constructing sanitation 
facilities at great cost and on a time- 
bound basis. At issue is the coming of age 
of that branch of public law bearing .on . 
community actions and the court’s power 
to force public bodies under public duties 
to implement specific plans in response to 
public grievances. 


2. The circumstances of the case are 


“typical and overflow the Particular muni- 


cipality and the solutions to the key ques- 
tions emerging from the matrix of facts 
are capable of universal application, 


Injustice. s 


standi. . 


1624 S. C, 


especiallly in the Third word humanscape 
of silent subjection of groups of people to 
squalor and of callous public bodies habi- 
tuated to deleterious inaction. The Ratlam 
Municipal town, like many Indian urban 
centres, is populous -with human and sub- 
human species, is punctuated with .afflu- 
ence and indigence in contrasting co- 
existence, and keeps public sanitation a 
low priority item, what with cess-pools 
and filth menacing public health. Ward 
No. 12, New Road, Ratlam town is an 
area where prosperity and poverty live as 
strange bedfellows. The rich have bunga- 
lows and toilets, the poor live on pave- 
ments and litter the street, with human 
excreta because they use roadsides as 
latrines in the absence of public facilities. 
And the city fathers being too busy with 
other issues to bother about the human 
condition, cesspools and stinks, dirtied the 
place beyond endurance which made the 
well-to-do citizens protest, but the crying 
demand for basic sanitation and public 
drains fell on deaf ears. Another contri- 
butory cause to the insufferable situation 
was the discharge from the Alcohol plant 
of malodorous fluids into the public street. 
In this lawless locale, mosquitoes. found 
a stagnant stream of stench so hospitable 
to breeding and flourishing, with no muni- 
cipal agent disturbing their stinging music 
at human expense. The local denizens, 
driven by desperation, at long.last, decid- 
ed to use the law and call the _ bluff of 
the municipal body’s bovine indifference 
tc its basic obligations under S. 123 of 
the M. P. Municipalities Act, 1961 (the 
Act, for short). That provision casts a 
mandate: 

123. Duties of Council— (1) In addi- 
tion to the duties imposed upon it by or 
under this Act or any other enactment for 
the time being in force, it shall be the 
duty of a council to undertake and make 
reasonable and adequate provision for 
the following matters within the limits of 
the Municipality, namely: 
-XX XxxX XX 

(b) cleansing public streets, places and 
sewers, and all places, not being private 
property, which are open to the enjoyment 
of the public whether such places- are 
vested in the council or not; removing 
noxious vegetation, and abating all public 
nuisances: : 

(c) disposing of night soil and rubbish 
and preparation of compost manure from 
night-soil and rubbish. 
And yet' the municipality was oblivious to 
this obligation towards :human well-being 
and was directly guilty of breach of duty 
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and public nuisance and active neglect. 
The Sub-Divisional Magistrate, Ratlam, 
was moved to take action under S, 188 
Cr. P. C. to abate the nuisance by order- 
ing. the municipality to construct 
pipes with flow of water to wash the filth 
and stop the stench. The Magistrate found 
made the direction 
sought and scared by the prospect of pro- 
secution under Section 188, Cr. P. C. for 
violation of the order under S. 183 
Cr. P.C., the municipality rushed from 
court to court till, at last, years after, it 
reached this Court as the last refuge of 
lost causes. Had the municipal council 
and its executive officers spent half this 
litigative zeal on cleaning up the street 
and constructing the drains by rousing 
the peoples sramdan resources and lay- 
ing out the city’s limited financial re- 
sources. the people’s needs might have 
been largely met long ago. But litigation 
with others’ funds is an intoxicant, while 
public service for common ‘benefit is an 
inspiration; and, in a competition between 
the two, the former overpowers the latter. 
Not where a militant people’s will takes 
over people’s welfare institutions, energi- 
ses the common human numbers, canalises 
their community consciousness, forbids the 
offending factories from polluting the en- 
vironment, forces the affluent to contribute 
wealth and the indigent their work and 
thus transforms the area into a healthy 
locality vibrant with popular participa- 
tion and vigilance, not neglected ghettoes 
noisy with squabbles among the slimy 
slum-dwellers nor with electoral ‘sound 
and fury ‘signifying nothing’. 

8. The Magistrate, whose activist ap- 
plication of S. 188, 
larger purpose of making the Ratlam 
municipal body do its duty and abate the 
nuisance by aff:rmative action, has our 
appreciation. He has summed up the con- 
crete facts which may bė usefully quoted 
in portions: 

“New Road, Ratlam, is a very import- 
ant road and so many prosperous and 
educated persons are living on this Road. 
On the southern side of this Road some 
houses are situeted and behind these 
houses and attacaed to the College bound- 
ary, the Municipality has. constructed a 
road and this new Road touches the Gov- 
ernment College and its boundary. Just in 
between the said area a dirty Nala is flow- 
ing which is just in the middle of the 
main road i. e: New Road. In this stream 
(nala) many a time dirty and filthy water 
of Alcohol Plant having chemical . and 
obnoxious smell, is. also released for which 


Cr. P. C. for the: 


drain. ` 


5 


, 


” 
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the people of that locality and general 
public have to face most obnoxious smell. 
This Nala also produces filth which czuses 
a bulk of mosquitoes breeding.. On this 
very southern side of the said road a few 
days back municipality has also construct- 
ed a drain but it has (?) constructed it 
completely but left the construction in 
between and in some of the parts the 
drain has not at all been constructed. Be- 
cause of this the dirty water of half con- 
structed drain and septic tank is flowing 
on the open land of applicants, where due 
to insanitation and due to non-remeving 
the obstructed earth the water is accamu- 
lated in. the pits and it also creates dirt 
and bad smell and procuces mosquitoes 
in large quantities. This water also goes 
to nearby houses and causes harm to 
them. For this very reason the applicants 
and the other people of that localit~ are 
unable to live and take rest in their res- 
pective houses. This is also injurious to 
health.” 


4. There are more dimensions to the 
environmental pollution which the magis- 
trate points out: . 


“A large area of this locality is having > 
slums where no facility of lavatories is 
supplied by the municipality. Many such 
people live in these slums who relieve 
their lateral dirt on the bank of drain or 
on the adjacent land. Tais way an open 
latrine is created by these people. This 
creates heavy di 
drains constructed in other part of this. 
Mohalla are also not proper; it doe not 
flow the water properly and it creates the 
water obnoxious. The Malaria Department 
of the State of M.P. also pays no atten- 
tion in this direction. The non-applcants 
have not managed the drains, Nallahs 
and Naliyan properly and due to ircom- 

lete construction the non-applicants have 
eft no outlet for the reiny water. Cwing 
to above reasons the water is accuraulat- 
ed on the main road, it passes through’ 
living houses, sometimes snakes and scor- 
pions come out and thus obstruc’ the- 


‘people to pass through this road. This 


also causes financial loss to-the people of 
this area. The road constructed by Nagar- 
palika is on a high level and due tc this, 
this year more water entered the louses 
of this locality and it caused this year 
more harm and loss to the houses also. 
This way all works done by the ncn-ap- 
plicants i. e. construction of drain, canal 
and road come within the purview of pub- 
lic nuisance. The non-applicants have 
given no response to the difficulties ef the 


applicants, and non-applicants are -care- ` 
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less in their duties towards the public, for 
which without. any reason the. applicants 
are facing the intolerable nuisance. In 
this relation the people of this locality 
submitted their returns, notices and given 
their personal appearance also to the non- 
applicants but the non-applicants- are 
shirking from their responsibilities and try 
to avoid their duty by showing other one 
responsible for the same, whereas all the 
non-applicants are responsible for the 
public nuisance.” 


5. Litigation is traumatic and so the 
local people asked first for municipal re- 
medies failing which they moved for 
magisterial remedies: 


“At the last the applicants requested to 
remove all the nuisance stated in their 
main application and they also requested 
that undermentioned works must be done 
by the non‘applicants and for which suit- 
able orders may be issued forthwith: __ 

1. The drains constructed by Manici- 
pality are mismanaged and’ incomplete, 
they should be managed and be. com- 
pleted and flow of water in the drains 
should be made so that the water may 
pass through the drain without obstruc- 
tion. 

2. The big pits 
which are situated 


and earthen drains 
near the College 
boundary and on the corners of the road 
where dirty water usually accumulates, 
they should be closed and the filth shall 
e removed therefrom. 
8. The big ‘Nala’ which is in between 
the road, should be managed and covered 
in this way that it must not create over- 
flow in the rainy season. : 

4. The Malaria Department should be 
ordered to sprinkle D. D. T. and act in 
such a manner and use such means so that 
the mosquitoes may be eradicated com- 
pletely from the said locality.” . 

6. The proceedings show the justness - 
of the grievances and the indifference of 
the local body: f 

“Both the parties heard. The court was 
satisfied on the facts contained in their 
application dated 12-5-1972 and granted 
conditional order against non-applicants 
Nos. 1 and 2 u/s 183 of Cr. P.C. (Old 
Code). In this order all the nuisances were 
described (which were there in their main 
application) and the court directed to re- 
move all the nuisances within 15 days and 
if the non-applicants have any objection 
or dissatisfaction against the order then 
they must file it on the next date of hear- 
ing in the court” > ` 

EF: Xxx . XK 
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“The applicants got examined the fol- 
lowing witnesses in their evidence and 
after producing following documents they 
closed their evidence.” 

RX XX xx 

No evidence has been potice by the 
non-applicants in spite o; 
many opportunities. Both the parties heard 
and I have also inspected the site.” 


xX XX xx 

“The non-applicant (Municipal Council) 
has sought six times to produce evidence 
but all in vain. Likewise non-applicant 
(Town Improvement Trust) has also pro- 
duced no evidence. 


The Nallah comes into picture after the 
construction of road and bridge. It has 
shown that Nallah is property of Nagar- 


palika according to Ex. p. 10. Many ap- - 


plications were submitted to „remove the 
nuisance but without result. According to 


Sections 32 to 43 of the Town Improve-. 


ment Trust Act, it is shown, that it has 


only the provisions. to make plans, Many- 


a time people tried to attract the attention 
of Municipal Council and the Town Im- 
provement Trust but the non-applicants 
- always tried to throw the responsibility 
on one anothers shoulder. . 


xx XX XX 

It is submitted by non-applicant (Muni- 
- cipality) that the said Nallah belongs to 
whom, it is still disputed i. e. whether it 
belongs to non-applicant 1 or 2. Shastri 
Colony is within the area of Town Im- 
provement Trust. The Nagarpalika (non- 
applicant No. 1) is financially very week. 
But Municipal Council is not careless to- 
wards its duties. 

Non-applicant (Town Improvement 
Trust) argued that primary responsibility 
lies with the Municipal Council only. 
There is no drainage system. 

At the end of it all, the Court recorded: 

TORE after considering all the facts 
I come to this conclusion that the said 
dirty Nallah is in between the main road 
of Ratlam City. This dirty Nallah affects 
the Mohalla of New Road, Shastri Colony, 
Volga Talkies and it is just in the heart 
of the city. This is the very important 
road and is between the Railway Station 
and the main city. In these mohallas, cul- 
tured and educated people are living. The 
Nallah which flows in between the new 
Road and Shastri Colony the water is not 
_ flowing rapidly and on many places there 
are deep pits in which the dirty water is 
accumulated. The Nallah is also not 
straight that is also the reason of accumu- 
lation of dirty water. The Nallah is not 
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managed properly by the non-applicants. 
It is unable to gush the rainy water and 
due to this the adjoining areas always 
suffer from over-flowing of the water and 
it causes the obstruction to the pedes- 
trians, i 
XX xx xx 
It is also proved by the evidence given ` 


-by the applicants that from tinie to time 


the power Alcohol factory which is situat- - 
ed outside the premises of the Municipal 
Council and it flows its dirty and filthy 
water into the said Nallah, due to this also 
the obnoxious smell is spreading through- 
out the New Road or so it is the bounden 
duty of the Municival Council and the 
Town Improvement Trust to do the need- 
ful in this respect. 
XX xx xx 

The dirty water which flows from the 
lavatories and urinals of the residential 
houses have no outlet and due to this 
reason there are many pits on the south- 
ern side of the New Road and the 
pits are full of dirty and stinking water. 
So it is quite necessary to construct an 
outlet for the dirty water in the said loca- 
lity. | 

In this area many a places have no 
drainage system and if there is any drain 
it has no proper flow and water never 
passes through the drain properly. That 
causes the accumulation of water and by 
the time it becomes dirty and stink and 
then it produces mosquitoes there. 


va . 


The Magistrate held in the end: ! 


Thus after perusing the evidence I come 
to this conclusion and after perusing the 
applications submitted by the persons re- 
siding on the New Road area from time 
to time to draw the attention of the non- 
applicants to remove the nuisance, the 
non-applicants have taken no steps what- 
soever to remove ‘all these public - nui- 
sances. 

He issued the following order which was 
wrongly found unjustified by the Sessions 


-Court, but rightly upheld by the High 


Court: 


Therefore, for the health and conveni- 
ence of the people residing in that parti- 
cular area all the nuisance must be re- 
moved and for that the following order is 
hereby passed: 

(1} The Town Imorovement Trust with 
the help of Municipal Council must pre- 
pare a permanent plan to make the proper 


- flow in the said Nallah which is flowin 


in between Shastri Colony and New Road. 
Both the non-applicants must prepare the 
plan within six months and they must 


~ 
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take proper action to give it a concrete 
form. 

(2) According to para-18 a few places 
are described which are either having the 
same drains and the other area is having 
no drain and due to this the water s-inks 
there; so the Municipal Council and the 
Town Improvement Trust must cons-ruct 
the proper drainage system and w-thin 
their own premises where there is no drain 
it must be constructed immediately and 
all this work should be zompleted w-thin 
six months. 

(8) The Municipal Council should con- 
struct drains from the jail to the bridge 
behind the southern side of the houses so 
that the water flowing from the szptic 
tanks and the other water flowing oucside 
the residential houses may be channzllis- 
ed and it may stop stinking and it should 
have a proper flow so that the water ma 

o easily towards the main Nallah. 
Tees drains should be constructed zom- 
pletely within six months by the Munici- 
pal Council. 


(4) The places where the pits ase in 
existence the same should be covered with 
mud so that the water may not accamu- 
late in those ie and it may not treed 
mosquitoes. The Municipal Council must 
complete this work within two morths. 

A notice under Section 141 of the Cri- 
minal Procedure Code “Old Code) may 
be issued to the non-applicants Nos. 1 
and 2 so that all the works may be carried 


out within the stipulated period. Case is - 


hereby finalised. 


7. Now that we have a hang of the 
case we may discuss the merits, legal and 
factual. If the factual findings are zood 
— and we do not re-evaluate them im the 
Supreme Court except in exceptional zases 
— one wonders whether our municipal 
bodies are functional irrelevances, banes 
rather than boons and ‘lawless’ by ea 
nee not leaders of the people in Joc 
- self-government. It may be a cynical 
obiter of pervasive veracity that mun-cipal 
bodies minus the people and plu= the 
bureaucrats are the bathetic vogue — no 
better than when the British were here! 

8. We proceed on the footing, as we 
indicated even when leave to appeal was 
sought, that the malignant facts of nuni- 
cipal callousness to public health and 
sanitation, held proved by the Magis-rate, 
are true. What are the ay soe pleas te ab- 
solve the municipality m the ceurt’s 
directive under S. 183, Cr. P. C.P? That 
provision reads: 

Section 188 (1). Whenever a DBtrict 
Magistrate or a Sub-Divisional Magistrate 
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or any other Executive Magistrate spe- 
cially empowered in this behalf by the 
State Government, on receiving the report 
of a police officer or other ‘information 
and on taking such evidence (if any) as 
he thinks fit, considers— j 
` (a) that any unlawful obstruction or 
nuisance should be’ removed from any 
public place or from any way, river or 
channel which is or may-be lawfully used 
by the public; 


xx xx Xx 
Such Magistrate may make a conditional 


order requiring the person causing such 


obstruction or nuisance, or carrying on 
such trade or occupation, or keeping any 


- such goods or merchandise, or owning, pos- 


sessing or controlling such building, tent, 
structure, substance, tank, well or excava- 
tion, or owning or possessing such animal 
or tree, within a time to be fixed in the 
order— i 


(i) to remove such obstruction or nui- 


sance; or 


XX XX XX 


(iii) to prevent or stop the construction 
of such building, or to alter the disposal 
of such substance; or if he objects so to 
do, to appear before himself or some other 
Executive Magistrate subordinate to him 
at a time and place to be fixed by the 
order, and show cause, in the manner 
hereinafter provided, why the order should 
not be made absolute. 

9. So the guns of Section 138 go into 
action wherever there is public nuisance. 
The E power of the Magistrate under 
the Code is`a public duty to the members 
of the public who: are victims of the nui- 


- sance, and so he shall exercise it when 
` the jurisdictional facts are present as here. 


“All power is a trust — that we are ac- 
countable for its exercise — that, from 
the people, and for the people, all springs, 
and all must exist.”(1) Discretion becomes 
a duty when the beneficiary brings home 
the circumstances for its benign exercise. 

10. If the order is defied or ignored, 
Section 188 I. P. C. comes ‘into penal 
play: 

188. Whoever, knowing that, by an 
aa Sabin by a public servant 
law empowered to promulgate such 
order, he is directed to abstain from a cer- 
tain act, or to take certain order with 
certain property in his possession or under 

is management, disobeys such direction 
and if such disobedience causes or tends 


(1) Vivian Grey, Bk. VI Ch. 7, Benjamin 


1628 S. C. 


to cause danger to human life, health or 
safety, or causes or tends to cause a riot 
or affray, shall be punished with 
imprisonment of either description 
for a term which may extend to six 
months, or with fine which may extend 
to one thousand rupees, or with both. 

‘Il. There is no difficulty in locating 
who has the obligation to abate the pub- 
lic nuisance ‘caused by absence of primary 
sanitary facilities. Section 123, which is 
mandatory, (we repeat), reads: 

123. Duties of Council :— (1) In addition 
to the duties imposed upon it by or under 
this Act or any other enactment for the 
time being in force, it shall be the duty 
of a Council to undertake and make 


and sewers, and all places, not 
being private property, which are 
open to the enjoyment of the pub- 


lic whether such’ places are vested in 
the Council or not; removing noxious 
vegetation, and abating all public nui- 
sances; 

(c) disposing of night-soi] and rubbish 
and preparation of compost manure from 
-night-soil and rubbish. 

12. The statutory setting being thus 
plain, the municipality cannot extricate 
itself from its responsibility. Its plea is 
not that the facts are wrong but that the 
law is not right because the municipal 
funds being insufficient it cannot carry 
out the duties under S. 123 of the Act. 
This ‘alibi? made us issue notice to the 
State which is now represented by coun- 


sel, Shri Gambhir, before us. The plea of ` 


the municipality that notwithstanding the 
public nuisance financial inability validly 
exonerates it from statutory liability has 
no juridical basis. The Criminal Procedure 
Cade operates against statutory bodies 
and others regardless of the cash in their 
coffers, even as human rights under 
Part III of the Constitution have to be 
respected by the State regardless of 
budgetary provision. Likewise, S. 123 of 
the Act has no saving clause when the 
municipal council is penniless. Otherwise, 
a profligate statutory body: or pachyder- 
mic governmental agency may legally 
defy duties under the law by urging in 
self-defence a self-created bankruptcy or 
perverted expenditure budget. That can- 
not be. a. 


| : 13. Section 183,- Cr. P. C. is categoric 


although reads discretionary. Judicial dis-- 
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cretion when facts for its exercise are pre- 
sent, has a mandatory import: Therefore. 
when the Sub-Divisional Magistrate, Rat- 
lam, has, before him, information and evi- 
dence, which disclose the existence of a 
public nuisance and, on the materials 
placed, he considers that such unlawful 
obstruction or nuisance should be removed 
from any public plaze which may be law- 
fully used by the public, he shall act. 
Thus, his judicial power shall, passing 
through the procecural barrel, fire upon 
the obstruction or nuisance, triggered by 


order removal of such nuisance within, a 
time to be fixed in the order. This is a 
public duty implicit in the public power 
to be exercised on behalf of the public! 
and pursuant to a public proceeding. 
Failure to comply with the direction wi 
be visited with a punishment contemplat- 
ed by S. 188, I. P. C. Therefore, the Muni- 
cipal Commissioner or other executive au- 
thority bound by tke order under S. 183, 
Cr. P. C. shall ebay the direction because 
disobedience, if it causes obstruction or 
annoyance or injury to any persons law- 
fully Dursley their employment, shall be} ' 
unished with simple imprisonment or 
ine as prescribed in the Section. The of- 
fence is aggravated if the disobedience 
tends to cause danger to human health or 
safety. The imperative tone of S. 183, 
Cr. P. C. read witk the punitive temper 
of S. 188, I. P. C. makes the prohibitory 
act a mandatory duty. 





14. Although these two Codes are of 
ancient vintage. the new social justice 
orientation imparted to them by the Con- 
stitution of India makes it a remedial 
weapon of versatile use. Social justice is} - 
due to the’ people and, therefore, the 
people must be akle to trigger off the 
jurisdiction vested for their benefit in any 
public functionary like a Magistrate under 
S. 133, Cr. P. C. In the exercise of such 
power, the judiciary must be informed by 
the broader principle of access to justice 
necessitated by the conditions of develop- 
ing countries and obligated by Art. 38 of 
the Constitution. This brings Indian public 
law, in its processual branch, in line with 
the statement of Prof. Kojima: (2) “the 
urgent need is tc focus on_ the ordi- 
nary man — one might say the | little 
man...... ”. “Access to Justice” by Cap- 
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pelletti and `B. Garth summarises: the nsw 
change thus: (3). _ : 


“The recognition of this urgent need 
reflects a fundamental change in the con- 
cept of “procedural justice” ........ The 
new attitude to procedural justice reflects 
what professor Adolf Homburger has call- 


ed “a radical change in the hierarchy of . 


values served by civil procedure”; the 


“© paramount concern is increasingly with 


“social justice,” i. e., witk finding prcce- 
dures which are conducive to the pursuit 
and protection of the rights of ordinary 
people. While the implications of ‘his 
change are dramatic — ior instance, in- 
sofar as the role of the adjudicator is œn- 
cerned — it is worth emphasizing at the 
outset that the core valves of the more 
traditional procedural justice must be re- 
tained. “Access to justice” must encompass 
both forms of procedural justice”. 


15. Public nuisance, because of polut- 
ants being discharged by big factories to 
the detriment of the poorer sections, 33'a 


self- 
ves bodies. Similarly, providing 

ainage systems — not pompous and. at- 
tractive, but in working condition and 


tion clear. 


16. In this view, the Magistrate’s ap- 
proach appears to be impeccable althcugh 
in places he seems to have been influanc- 
ed py the fact that “cultured and educat- 
ed people” live in this crea and “New 
Road, Ratlam is a very important road and 
so many prosperous and educated persons 
are living on this road”. In India ‘one nan 
one value’ is the democracy of remedies 
and rich or poor the law will call to order 
where peoples rights are violated. V/hat 
should also have been empliasised -was 


@ Ibid pp. 6868. ~ 
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_ the neglect of the Malaria Department -of 
. the State of Madhya Pradesh to eliminate 
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mosquitoes, - especially -with open drains, 

heaps of dirt, public excretion by humans 

for want of lavatories and slums nearby, 

had created an_ intolerable situation for 

habitation. An order to abate the nuisance}. 
by taking affirmative action on a time- 

bound basis is justified in the circum- 

stances. The nature of the judicial pro- 

cess is not purely adjudicatory nor is it 

functionally. that of an umpire only. 

Affirmative action to make the remedy 

effective is of the essence of the right 

which otherwise becomes sterile. There- 

fore, the court, armed with the provisions 

of the two Codes and justified by the ob- 

ligation under S. 128 of the Act, must 

adventure into positive directions as` it 

has done in the present case. Section 183; - 
Cr. P. C. authorises the prescription “of a 

time-limit for carrying out the order. The 
same provision spells out the power to 

give specific directives. We see no reason 
to disagree with the order of the Magis- - 
trate. 


17. The High Court has taken a cor- 
rect view and followed the observations 
of this Court in Govind Singh v. Shanti 
Sarup (1979) 2 SCC 267 at p. 269: (AIR 
1979 SC 148) where it has been observed: 
- “We are of the opinion that in a matter 
of this nature where what is involved is 
not merely the right of a private indi- 
vidual but the health, safety and con- 
venience of the public at large, the safer 
course would be to accèpt the view of the 
learned Magistrate, who saw for himself 
the hazard resulting from the working of 
the bakery.” 


.18. We agree with the High Court in 
rejecting the plea that the time specified 
in the order is unworkable. The learned 
judges have rightly said: - 


“It iS unfortunate that such contentions 
are raised in 1979 when these proceedings 
have been pending since 1972. If in seven 
years time the Municipal Council intend- 
ed to remedy such a small matter there 
would have been no difficulty at all. Apart 
from it, so far as the directions are con- 
cerned, the learned Magistrate, it appears, 
was reasonable. So far as direetion No. 1 
is concerned, the learned Magistrate only 
expected the Municipal Council and the 
Town Improvement Trust to evolve a plan . 
and to start planning about it within six 
months; the learned Magistrate has right- 
ly not fixed the time limit within which 

at plan will be completed. Nothing 
more ‘reasonable - could ‘be. said about 
direction No. 1’, Peo bs i B 
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19. A strange plea was put forward 
by the Municipal Council before the High 
Court which was justly repelled, viz., that 
the owners of houses had gone to that 
locality on their own choice with eyes 
open and, thereforé, could not- complain 
if human excreta was flowing, dirt was 
stinking, mosquitoes were multiplying and 
health was held hostage. A -public hodv 
constituted for the principal statutory 
duty of ensuring sanitation and health 
cannot outrage the court by such an ugly 
plea. Luckily, no such contention was ad- 
vanced before us. The’ request for fur- 
ther time for implementation of the 
Magistrate’s order was turned down 
the High Court since no specific time-limit 
was accepted by the municipality for ful- 
filment of the directions. A doleful state- 
ment about the financial difficulties of 
the ‘municipality and the assurance that 
construction of drains would be taken up 
as soon as possible had no meaning. The 
High Court observed: 


“Such assurances, it appears. are of no 
avail as unfortunately these proceedings 
for petty little things like clearing of dirty 
water, closing the pits and repairing of 
drains have taken more than seven_years 
and if these seven years are not sufficient 
-to do the needful, one could understand 
that by granting some more time it could 
not be one” 


The High Court was also right in reject- 
ing the Additional Sessions Judge’s re- 
commendation to quash the Magistrate's 
order on the impression that Section 133, 
Cr. P. C. did not provide for enforcement 
of civic rights. Wherever there is a public 
nuisance, the presence of S. 133, Cr. P.C. 
must be felt and any contrary opinion ‘is 
contrary to the law. In short, we have no 
hesitation in upholding the High Coutt’s 
view of the law and affirmation of the 
Magistrate’s order. : 

20. Before us the major endeavour of 
the municipal council was to persuade us 


to be pragmatic and not to force imprac-, 


ticable orders on it since it hād no where- 
withal to execute the order. Of course, 
we agree that law is realistic and not 
idealistic and what cannot be performed 
under given circumstances cannot be pre- 
scribed as a norm to be carried out. From 
that angle it may well be that while up- 
holding the order of the Magistrate, we 
may be inclined to tailor the direction to 
make it workable. But first things first 
and we cannot consent to a value judg- 
ment where people’s health is a low prior- 
ity. Nevertheless, we are willing to revise 
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the order into a workable formula the 
implementation of which would be watch- 
dogged by the court. 


21. Three proposals have been put 
forward before us in regard to the esti- 
mated cost ot the scheme as directed by 
the Magistrate. The Magistrate had not 
adverted to the actual cost of the scheme 
nor the reasonable time that would be 
taken to execute it. As stated earlier, it is 
necessary to ascertain how far the scheme 
is feasible and how heavy the cost is 
likely to be. The Court must go further to 
frame a scheme and then fix time-limits 
and even oversee the actual execution of 
ae scheme in compliance with the court’s 
order. 


' 92. Three schemes placed before us, 
together with tentative estimates of the 
costs, have been Icoked into by us. Judges 
are laymen and cannot put on expert airs. 
That was why we allowed the municipa- 
lity and the respcndents to produce Bae : 
fore us schemes prepared by expert en- 
gineers so that we may modify the direc- 
tions issued by the Magistrate suitably. 
Scheme ‘A’'is stated to cost an ‘estimated 
amount of Rs. 1,016 crores. The State 
Government has revised this proposal and 
brought down the zost. In our view, what 
is important is to see that the worst 
aspects of. the insanitary conditions are 
eliminated, not that a showy scheme be- 
you the means of the ey must 
e undertaken and half done. From that 
angle we approve scheme ‘C’ which costs 
only around Rs. 6 lakhs. We fix a time 
limit of one year for completing execution 
of the work according to that scheme. We 
further direct that the work shall be 
begun within two months from to-day and 
the Magistrate shall inspect the progress 
of the work every three months broadly 
to be satisfied that the order is being im- 
plemented bona fide. Breaches will be- 
visited with the penalty of S. 188, I. P.C. 
28.. We make the further supplemen- 

tary directions which we specifically en- 
join upon the municipal authority and 
the State Government to carry out. 


1. We direct the Ratlam Municipal 
Council (R1) to take immediate action, 
within its statutory powers, to stop the 
cohol Plant flowing 
into the street. The State Government also 
shall take action to stop the pollution. 
The Sub-Divisional Magistrate will also 
use his power under S. 1383, I. P, C., to 
abate the nuisance so caused. Industries 
cannot make profit at the expense 
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public health. Why has the 
not pursued this aspect? 


2. The Municipal Council shall, witkin 


Magistrate 


six months from to-day, construct a suti-. 


cient number of public latrines for se 
by men and women separately, prov-de 
water supply and scavenging serv-.ce 
morning and ‘evening so as to ensure 
sanitation. The Health Officer of ~he 
Municipality will furnish a report, at the 
end of the six-monthly term, that 
work has been completed. We need hazd- 
ly say that the local people will be train- 
ed. in using and keeping these toilets in 
clean condition. Conscious co-operation. of 
the consumers is too important to ‘be 


. neglected by representative bodies. ' 


8. The State Government will give 
special instructions to the Malaria Eradi- 
cation Wing to.stop mosquito breeding in 
Ward 12. The Sub-Divisional Magistrate 


- will issue directions to the officer can- 


cerned to file a report before him to he 
effect that the work has been done in 
reasonable time. 


4. The municipality will not ` merely 
construct the drains but also fill up cess- 
pools and other pits of filth and use its 
sanitary staff to keep the place free from 
accumulations of filth. After all, what it 
lays out on prophylactic sanitation 5 a 
gain on its hospital budget. 


5. We have no hesitation in holdin 
that if these directions are not compte 
with. the Sub-Divisional Magistrate will 
prosecute the officers responsible. Indeed, 
this court will also consider action to 
punish for contempt in case of report by 
the Sub-Divisional Magistrate of wilful 
breach by any officer. 


24. We are sure that the State Govern- 
ment will make available by way of Icans 
or grants sufficient financial aid to the 
Ratlam Municipality to enable it to ful- 
fil its obligations under this order. The 
State will realise that Arz. 47 makes ta 
paramount mene ol governance hat 
steps are taken ‘for the improvement of 
public health as amongst its primary 
duties’. The municipality also will slin its 
budget on low priority items and eltist 
Projects to use the savings on sanitazion 
and public health. It is not our: inten-ion 
that the ward which has woken up tc its 
rights alone need be afforded these ale- 
mentary facilities. We expect all the 
wards to- be benefited wizhout litigation, 
The' pressure of the judizial process, ex- 
pensive and dilatory, is neither necessary 
nor desirable if responsible bodies are 
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responsive to duties. Cappelletti holds 
good for India when he observes: (4). 

“Our judicial system has been aptly 
described as follows : 

Admirable though it may be, (it) is 
at once slow and costly. It is a finished 
product of great beauty, but entails an 
immense sacrifice of time, money and 
talent. 

This “beautiful” system is frequently a 
luxury, it tends to give a high \quality of 
justice only when, for one reason or an- 
other, parties can surmount the substan- 
tial barriers which it erects to most people 
and to many types of claims.” 

Why drive common people to public- in- 
terest action? Where Directive Principles 
have found statutory expression in Do’s and 
Dont’s the court will not sit idly by and 
allow municipal government to become a 
statutory mockery. The law will relent- 
lessly be enforced and the plea of poor 
finance will be poor. alibi when people in 
misery cry for justice. The dynamics of 
the judicial process has a new ‘enforce- 
ment’ dimension not merely through some 
of the provisions of the Criminal Proce- 
dure Code (as here), but also through ac- 
tivated tort consciousness. The officers 
in charge and even the elected representa- 
tives will have to face the penalty of the 
follow- 


or denied wrongfully. The wages of viola- 
oe punishment, corporate and per- 
sonal. 


25. We dismiss this petition subject to 


„the earlier mentioned modifications. 


Petition dismissed. 


~ (4) Access to Justice — A World Survey, 


Vol. 1, ed. M. Cappelletti and B. Garth, 
p. 128-124. mites i 
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AIR 1980 SUPREME COURT 1632 
(From: Punjab and Haryana)* 
.CHANDRACHUD, C. J., P. N. 
BHAGWATI, N. L. UNTWALIA, 
R. S. PATHAK AND 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeals Nos. 335 to 339, ete 
of 1977 and 1, 15 to 17 etc. of 1978 and 
Spl. Leave Petn. (Criminal) Nos. 260, 272 
to 274 etc. of 1978, D/- 9-4-1980. 
Gurbaksh Singh Sibbia etc., Appellants 
v. The State of Punjab, Respondent. 
and 
Sarbajit Singh and another, Petitioners 
v. The State of Punjab, Respondent. 


(A) Criminal P., C. (2 of 1974), Ss. 437, 
488 — Bail — Ordinary order of bail and 
order of anticipatory bail — Distinction 
between. 

The distinction between an ordinary 
order of bail and an order of anticipatory 
bail is that whereas the former is granted 
after arrest and therefore means release 
from the custody of the police, the latter 
is granted in anticipation of arrest and is 
therefore effective at the very moment of 
arrest. (Para 7) 


(B) Criminal P. C, (2 of 1974), Ss. 488, 
437 — Anticipatory bail — Grant of — 
Powers of High Court or Sessions Court 
to impose conditions — Extent of. AIR 
1978 Punj and Har 1 (FB), Reversed. 
(Constitution of India, Art. 21). 


The Court has the power to impose 
conditions while granting anticipatory 
bail. The amplitude of judicial discretion 
which is given to the High Court and the 
Court of Session, to impose such condi- 
tions as they may think fit while granting 

- anticipatory bail, should not be cut down 
by reading into the statute conditions 
which are not to be found therein. The 
High Court and the Court of Session to 
whom the application for anticipatory bail 
is made ought to be left free in the exer- 
cise of their judicial discretion to grant 
bail if they consider it fit so to do on the 
particular facts and circumstances of the 
case and on such conditions as the case 


*Criminal Misc. Nos. 3753M and 3718 to 
8720 of 1977, D/- 18-9-1977 reported in 
AIR 1978 Punj and Har 1 (FB); 3564M of 
1977, D/- 2-9-1977; 1978 Cri LJ NOC 60; 
- 8716M of 1977, D/- 7-9-77, reported in 1977 
Cur LJ (Cri) 287; 5240M of 1977, D/- 
14-11-1977, reported in 1978 Pun LJ (Cri) 
61 (FB); 1187M of 1978, D/- 10-3-1978. 
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may warrant. Similarly, they must be left 
free to refuse bail if the circumstances of 
the case so warrant, on considerations 
similar to those mentioned in S. 487 or 
which are generally considered to be re- 
levant under S. 439. (Para 13) 


There is no risk inyolved in entrusting 
a wide discretion to the Court of Session 
and the High Court in granting anticipa 
tory bail because, firstly, these are higher : 
courts manned: by experienced persons, 
secondly, their orders are not final but are 
open to appellate or revisional scrutiny 
and above all because, discretion has 
always to be exercised by courts judicially 
and not according to whim, caprice of 
fancy. On the other hand, there is a risk 
in foreclosing categories of cases in which 
anticipatory bail may be allowed because 
life throws up unforeseen possibilities and 
offers new challenges. Judicial discretion 
has to be free enough to be able to take - 
these possibilities in its stride and to meet 
these challenges. (Para 14) 


There is no warrant for reading into 
Section 488 the conditions subject to 
which bail can be granted under S. 487 (1). 
That séction, while conferring the 
power to grant bail in cases of non-bail- 
able offences, prcvides by way of an ey- 
ception that a person accused or suspect- 
ed of the commission of a non-bailable 
offence “shall not be so released” if there 
appear to be reasonable grounds for be- 
lieving’ that he has been guilty of an of- 
fence punishable with death or imprison- 
ment for life. If it was intended that the 
exception contained in S. 437 (1) should 
govern the grant of relief under $. 438 (1), 
nothing would have been easier for 
the legislature than to introduce into the 
latter section a similar poe The 
foundation of the belief spoken of in 
S. 487 (1), by reason of which the court 
cannot release the yer on bail is, 
normally, the credibility of the allegations 
contained in the first information report. 
In the majority of cases falling under Sec- 
tion 488, that data will be lacking for 
forming the requisite belief. If at all the 
conditions mentioned in S. 487 are to be 
read into the provisions of S. 488, the: 
transplantation shall have to be done 
without amputation, There is also no’ 
valid reason for re-writing S. 438 with a 
view, not to expanding the scope and 
ambit of the discretion. conferred on the 
High Court and the Court of Session but, 
for the purpose of limiting it. Accordingly 
it cannot be said that- anticipatory bail 
cannot be granted in respect of offences 
like erimidal breach of trust for. the mere 


. it justifying such 
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reason. that™ the punishment provided 
therefor, is imprisonment for life. Circum- 


stances may broadly justify the grant of 


bail in such cases too, though of cours, 
the Court is free to refuse anticipatory 
bail in any case if there is material befoze 
refusal. For 
reasons, it cannot also be said that ani- 
cipatory bail should be refused. if-a legi- 
timate case for the remand of the offend2r 


‘to the police custody under S. 167 (2) is 


made out by the investigating agency. A(R 


1978 Punj and Har 1, Reversed. 


(Paras 18, P) 

In order to. meet the challenge f 
Art. 21 of the Constitution, the procedure 
established by law for depziving a person 
of his liberty must be fair, just and reascn- 
able. Section 488, in the farm in which it 
is conceived by the legislature, is open to 
no exception on the ground that it pre- 


_ scribes a procedure which is unjust- or 


unfair. (Para £6) 
Therefore the High Court and tne 
Court of Session should ke left free to 


‘exercise their jurisdiction under S. 438 >y 


a wise and careful use of their discretibn 
which, by their long training and ex- 


j poe they are eall suited to do. 
2 


he ends of justice will bə better served 
by trusting these courts to act objectively 
and in consonance with principles gove-n- 
ing the grant of bail which are recogris- 
ed over the years, than by divesting them 
of their discretion which the legislature 
has conferred upon them, >y laying down 
inflexible rules of general application. 
(Para 38) 
(C) Criminal P. C. (2 of 1974), S. 438 — 
Anticipatory bail — Grant of — Condi- 
tions to be satisfied. 


Section 488 (1) lays down a conditor 


which has to be satisfied before anticipa- 
tory bail can be granted. The applicant 
must show that he has “reason to be- 
lieve” that he may be arrested. for a nen- 
bailable offence. The use of the expres- 
sion “reason to believe” shows that -he 
belief that the applicant may be so ar- 
rested must be founded on _ reasonadle 
grounds. Mere ‘fear’ is: rot ‘belief, for 
which reason it is not enough for he 
applicant to show that he has ‘some sort 
of a vague apprehension that some one is 
going to make an accusation against h-m, 
in pursuance of which he may be arrested. 
The grounds on which the belief of “he 
applicant is based that’-he may be arrest- 


ed for a nonbailable ‘offence, must be. 
‘capable of being examined by the court 


objectively, because it is then alone that 
1980 S. €./103 X -G—9 
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the court can determine whether the ap- 
plicant has reason to believe that he may 
be so arrested. Section 438 (1) therefore 
cannot be invoked on the basis of vague 
and ‘general allegations, as. if to -arm one- 
self in perpetuity against a possible ar-. 
rest. Otherwise, the number of applica- 
tions for anticipatory bail will be as ‘large 
as, at any rate, the adult populace. Antici- 
patory bail is a device to secure the indi- 
vidual’s liberty; it is neither a passport 
to the commission of crimes nor a shield ` 
ant any and all kinds of accusations, 
likely or unlikely. : : 

If an application for anticipatory bail is 
made to the High Court or the Court of 
Session it must apply its own mind to the ` 
question and decide whether a case has 
been made out for granting such_ relief., 
It cannot leave the question for the deci- 
sion of the’ Magistrate concerned under 
Section 487 as and when an occasion 
arises. Such a course will defeat the 
very object of Section 488. __ 

The filing of a first information re- 
port is not a condition precedent to the 
exercise of the power under S, 438. The 
imminence of a likely arrest founded on 
a reasonable belief can be shown to exist 
even if an FIR is not yet filed. 

Anticipatory bail can be granted even 
after an FIR is filed, so long as the ap- 
plicant has not been arrested. - 


; i Tan 
- (D) Criminal P. C. (2 of 1974), S. . 48 
— Anticipatory bail — Grant of — Provi 
sions of Section 438 cannot be invoked 
after the arrest of accused. 

The provisions of S. 438 cannot be in- . 
voked after the arrest of the accused. The 
grant of “anticipatory bail” to an accused 
who is under arrest involves a contradic- 
tion in terms, in so far as the offence, or 
offences for which he is arrested are con- 
cerned. After arrest, the accused must 
seek his remedy under S. 487 or S. 489 if 
he wants to be released on bail in respect 
of the offence or offences for -which he is 
arrested. 


(Para 35) 

(E) Criminal P. C. (2 of 1974), S. 488 
— Anticipatory bail — Grant of — Blan- 
ket order’ of anticipatory bail should not 
generally be passed. 

A blanket order’ of anticipatory bail 
should not generally be passed. This flows 
from the very language of the section 
which requires the applicant to show that 
he has “reason to believe’ that he may be 
_arrested. A belief can be said to be found- 
.. ed on reasonable grounds only if there is ` 
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something tangible to go by on the basis 
of which it can be said that the applicant’s 
apprehension that he may be arrested is 
genuine. That is why, normally, a direc- 
tion should not issue under S. 488 (1) to 
the effect that the applicant shall be re- 
leased on bail “whenever arrested for 
whichever offence whatsoever”. That is 
what is meant by a blanket order’ of an- 
ticipatory bail; an order which serves as 
a blanket to cover or protect any and 
every kind of allegedly unlawful activity, 
in fact any eventuality, likely or unlikely 
regarding which, no concrete information 
can possibly be had. The rationale of a 
direction under S. 438 (1) is the belief of 
the applicant founded on reasonable 
grounds that he may be arrested for a 
non-bailable offence. It is unrealistic to 
expect the applicant to draw up his ap- 
- plication with the meticulousness of a 
pleading in a civil case and such is not 
requirement of the section. But specific 
events and facts must be disclosed by the 
applicant in order to enable the court to 
judge of the reasonableness of his belief, 
the existence of which is the sine qua non 
of the exercise of power conferred by the 
section. AIR 1978 Punj & Har 1 (FB), 
Affirmed. (Para 86) 


Apart from the fact that the very lan- 
guage of the statute compels this construc- 
tion, there is an important principle in- 
volved in the insistence that facts, on the 
basis of which a direction under S. 438 (1) 
is sought, must be clear and specific, 
not vague and general. It is only by the 
observance of that principle that a pos- 
sible conflict between the right of an in- 
dividual to his liberty and the right of the 
police to investigate into crimes reported 
to them can be avoided. .(Para 87) 

A blanket order of anticipatory bail is 
bound to cause serious interference with 
both the right and the duty of the police 
in the matter of investigation because, re- 
gardless of what kind of offence is alleged 
to have been committed by the applicant 
and when, an order of bail which compre- 
hends allegedly unlawful activity of any 
description whatsoever, will prevent the 
police from arresting the applicant even 
if he commits, say, a murder in the pre- 
sence of the public. Such an order can 
then become a charter of lawlessness and 
a weapon to stifle prompt investigation 
into offences which could not possibly be 
predicated when the order was passed. 
Therefore, the court which grants anti- 
cipatory bail must take care to specify the 
offence or offences in respect of which 
alone the order will be effective. The 
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power should not be exercised in a 
vacuum. (Para 87) 


(F) Criminal P. C. (2 of 1974), S. 438 — 
Anticipatory bail — Order of bail if can 
be passed without notice to public pro- 
secutor. 

An order of bail can be passed under 
S. 438 without notice to the public prose- 
cutor. But notice should issue to the pub- 
lic prosecutor or the Government Advo- 
cate forthwith and the question of bail 
should be re-examined in the light of the 
respective contentions of the parties. The 
ad-interim order too must conform to the 
requirements of the section and suitable . 
conditions should be imposed on the ap- 
plicant even at that stage. (Para 88) 


(G) Criminal P. C. (1974), S. 438 — 
Anticipatory bail — Operation of 
Order passed under S. 488 (1) if can be 
limited in point of time. 

Operation of an order passed under 
S. 488 (1) should not necessarily be limit- 
ed in point of time. The Court may, if 
there are reasons for doing so, limit the 
operation of the order to a short period 
until after the filing of an F. I. R. in re- 
spect of the matter covered by the order. 
The applicant may in such cases. be direct- 
ed to obtain an order of bail under S. 437 
or 489 of the Code within a reasonably 
short period after the filing of the F, I. R. 
as aforesaid. But this need not be follow- 
ed as an invariable rule. The normal rule ` 
should be not to limit the operation of 
the order in relation to a period of time. 

(Para 38) 
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CHANDRACHUD, C. J. :— These ap- - 
peals by Special Leave involve a question 
‘of great public importance bearing, at 
once, on personal liberty and the investi- 
gational powers of the police. The society 
has a vital stake in both of these interests, 
though their relative importance at any 
given time depends upon the complexion: 
and restraints of political conditions. Our 
task in these appeals is how best to 
balance these interests while determining 
the scope of S. 488 of the Cr. P. C., 1973 
(Act No. 2 of 1974). . 

2..- Section 488 provides for the issu- 
ance of direction for the grant of bail te 
a person who apprehends arrest. It reads 


us : 

“488. (1) When any person has reason 
to believe that he may be arrested on an 
accusation of having committed a non- ' 
bailable offence, he may apply to the High 
Court or the Court of Session for a direc- 
tion under this section; and that Court may, 
if it thinks fit, direct that in the event of 
such arrest, he shall be released on bail. 

(2) When the High Court or the Court 
of Session makes a direction under sub 
sec. () it may include such conditions in 
such directions in the light of the facts ot 
the particular case, as it may think fit, 
including. 

(i) a condition that the person shall 
make himself available for interrogation 
by a police officer as and when required; 

(ii) a condition that the person shall ‘not. 
directly or indirectly, make any induce- 


. ment, threat or pon to any person ac 


quainted with the facts of the case so as 
to dissuade him from disclosing such facts 
to the Court or to any police officer; 

(ii) a condition that the person shall 
not leave India without the previous per- 
mission of the Court; 

(iv) such other condition as may be im- 
posed under sub-sec. (8) of S. 487, as if 
the bail were granted under that section. 

(8) If such person is thereafter arrested 
without warrant by an officer in charge of 
a police station on such accusation,’ and is 
prepared either at the time of arrest or at 
any time while in the custody of such 
officer to. give bail, he shall be released 
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on bail; and if a Magistrate taking cogniz: 
ance of such offence decides that a war- 
rant should issue in the first instance 
against that person, he shall issue a bail- 
able warrant in conformity with the direc- 
tion of the Court under sub-sec. (1).” 


8. Criminal Appeal No. 335 of 1975 
which is the first of the many appeals be- 
fore us, arises out of a judgment dated 
Sept. 18, 1977 of a Full Bench of the 
High Court of Punjab and Haryana.* The 
appellant therein, Shri Gurbaksh Singh 
Sibbia, was a Minister of Irrigation and 
Power in the Congress Ministry of the 
Government of Punjab. Grave allegations 
of political corruption were made against 
him and others whereupon, applications 
were filed in the High Court of Punjab 
and Haryana under S. 488, praying that 
the appellants be directed to be released 
on bail, in the event of their arrest on the 
- aforesaid charges. Considering the im- 
portance of the matter, a learned single 
Judge referred the applications to a Full 

ench, which by its judgment dated Sept. 
18, 1977 dismissed them. 


4. The Cr. P. C., 1898 did not contain 
any specific provision corresponding to 
the present S. 488. Under the old Code, 
there was a sharp difference of opinion 
amongst the various High Courts on the 
question as to whether courts had the in- 
herent power to pass an order of bail in 
anticipation of arrest, the preponderance 
of view being that it did not have such 
power. The need for extensive amend- 
ments to the Cr. P. C. was felt for a long 
time and various suggestions were made 
in different quarters in order to make the 
Code more effective and comprehensive. 
The Law Commission of India, in its 41st 
Report dated Sept. 24, 1969 pointed out 
the necessity of introducing a provision in 
the Code enabling the High Court and 
oe of Session to grant “anticipatory 

au. 


It observed in para. 39.9 of its report 
(Vol. I): 

“39.9. The suggestion for directing the 
release of a person on bail prior to his ar- 
rest (commonly known as “anticipatory 
bail”) was carefully considered by us. 
Though there is a conflict of judicial opi- 
nion about the power of a Court to grant 


anticipatory bail, the majority view is that - 


there is no such power under the existing 
provisions of the Code. The necessity. for 
granting anticipatory bail arises mainly 
because sometimes influential persons try 
to implicate their rivals in false cases for 


*Reported in ‘AFR 1978 Punj & Har 1 (FB) 
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the purpose of disgracing them or for 
other purposes by getting them detained 
in jail for some days, In recent times, with 
the accentuation of political rivalry, this 
tendency is showing signs of steady in- 


` crease, Apart from false cases, where there 


are reasonable grounds for holding that a 
person accused of an offence is not likely 
to abscond, or otherwise misuse his liberty 
while on bail, there seems no justification 
to require him first to submit to custody, 
remain in prison for some days and then 
apply for bail. 

We recommend the acceptance of this 
suggestion. We are further of the view 
that this special power should be confér- 
red only on the High Court and the Court 
of Session, and that the order should take 
effect at the time of arrest or thereafter. 


In order to settle the details of this 
suggestion, the following draft of a new 
section is placed for consideration: 


“497A. (1) When any person has a rea- 
sonable apprehension that he would be 
arrested on an accusation of having com- 
mitted a non-bailable offence, he may 
apply to the High Court or the Court of 
Session for a direction under this section. 
That Court may, in its discretion, direct 
that in the event of his arrest, he shall be 
released on bail. 

(2) A Magistrate taking cognizance of 
an offence against that person shall, while 
taking steps under S. 204 (1), either issue 
summons or a bailable warrant as indicat- 
ed in the direction of the Court under 
sub-sec. (1). - 

(8) If any person in respect of whom 
such a‘direction is made is arrested with- 
out warrant.by an officer-in-charge of a 
police station on an accusation of havins 
committed that offence, and is prepare 
either at the time of arrest or at any time 
while in the custody of such officer to 
pre pal such person shall be released on 


We considered carefully the question 
of laying down in the statute certain con- 
ditions under which alone anticipatory 
bail could be granted. But we found that 
it may not be practicable to exhaustively 
enumerate those conditions; and more- 
over, the laying down of such conditions 
may be construed as prejudging (partially 
at any rate) the whole case. Hence we 


4 


would leave it to the discretion of the. 


tion in the statutory provision itself. Supe- 
yior Courts will, undoubtedly, exercise 
their discretion properly, and not make 
any: observations ` in the’ order granting 


. court and prefer not to fetter such discre- ` 
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- anticipatory bail which will have a ten- 


4 


officer to 


rant should 


dency to prejudice the feir trial of' tie 
accused.” l 

5. The suggestion made by the Lew. 
Commission was, in principle, accepted >y 
the Central Government which introduced 
cl. 447 in the Draft Bill of the Cr. P. T. 
1970 with a: view to conferring an express 
power on the High Court and the Court 
of Session to grant anticipatory bail. Trat 
Clause read thus: . 


“447, (1) When any person has reason to 
believe that he would be arrested on an 
accusation.of having committed a ncn- 
bailable offence, he may apply to te 


-High Court or the Court cf Session. for a 


direction under this section: and that Court 
may, if it thinks fit, direct that in the 
event of such arrest, he shall be released 
on bail. , 

(2) If such person is ther2after arrested 
without warrant by an _ officer-in-charge 
of a police station on such accusation, and 
is prepared either at the time of arrest or 
at any time while in the custody of such 
ive bail, he shall be released 
on bail; and if a Magistrate taking cognz- 
ance of such offence decides that a war- 
issue in the first instarce 
against that person, ‘he shall issue a beil- 
able warrant in conformity with ‘the direc- 
tion of the Court under sub-sec. (1).” 

_ 6. The Law Commissicn, in para. 31 
of its 48th Report (1972). made the follow- 
ing comments on the aforesaid Clause. 


“31. The Bill introduces a provision zor 
the grant of anticipatory bail. This is 
substantially in accordance with the ~e- 
commendation made by the previcus 
Commission. We agree tha: this would 3e 
a useful addition, though we must add 
that it is in very exceptional cases that 
such a power should be exercised. 


We are further of the view that in orcer 
to ensure that the provision is not put to 
abuse at the instance of unscrupulous peti- 
tioners, the final order should be made 
only after notice to the Public Prosecuter. 
The initial order should only be an ine- 
rim one. Further, the relevant section 
should make it clear that the direction 


- can be issued only for reasons to be se- 


~ 


corded, and if the court is satisfied tkat 
such a direction is necessary in the inter- 
ests of justice. as 

. It will also be convenient to provide 
that notice of the interim order as well as 
of the final orders will be given to the 
Superintendent of Police forthwith.” 
Clause 447 of the Draft Bil of 1970 was 
enacted with certain modifizations. and be» _ 
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"S.C. 1637 


we have extracted at the outset of ~ this 
judgment. ps i Š 


.7. The facility which S. 438 affords ‘is 
generally referred to .as ‘autletatory bail’, 
an.expression which was used by the Law 
Commission in its 41st report. Neither the 
section nor its marginal note so describes 
it but, the expression ‘anticipatory. bail’ is 
a convenient mode of conveying that it is 
possible to apply for bail in anticipation 
of arrest. Any order of bail can, of course, 
be effective only from the time of arrest 
because, to grant bail, as stated in Whar- 
tons Law Lexicon, is to ‘set at liberty a 
person arrested or imprisoned, on security 
being taken for his appearance’. Thus, 
bail is basically release from restraint, 
more particularly, release from the cus- 
tody of the police. The act of arrest 
directly affects freedom of movement of 
the person arrested by the police, and 
Speaking generally, an order of bail gives 
back to the accused that freedom on con- 
dition that he will appear to take his trial. 
Personal recognisafice, suretyship bonds 
and such other modalities are the means 
by which an assurance is secured. from 
the accused that though he has ‘been re- 
leased on bail, he will present himself at 
the trial of offence or offences of which 
he is charged and for which he was ar- 
rested. The distinction between an ordi- 
nary order of bail and an order of anti-| 
cipatory bail is that whereas the former is 
granted after arrest and therefore means 
release from the custody of the police, the 
latter is granted in anticipation of arrest 
and is therefore effective at the very mo- 
ment of arrest. Police custody is an in- 
evitable concomitant: of arrest for non- 
bailable offences. An order of anticipatory 
bail constitutes, so to say, an insurance 


‘against police custody following upon ar- 


rest for offence or offences in respect of 
which the order is issued. In other words, 
unlike a post-arrest order of bail, it is a 
pre-arrest legal process which directs ‘that 
if the person in whose favour it is issued 
is thereafter arrested on the accusation in 
respect of which the direction is issued, 
he shall be released on bail. S. 46 (1) of 
the Code of Criminal Procedure which 
deals with how arrests are to be made, 
provides that in making - the arrest, the . 
police officer or other person making the 
arrest “shall actually touch or confine the 
body of the person to be arrested,’ unless 
there be a submission to the custody by 
word or action”. A direction under $: 438 
is intended to confer conditional immu- 


Bity from this ‘touch’ or confinement.. -- 
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8 No one can accuse the police of 
possessing a healing touch nor indeed 
does anyone have misgivings in regard to 
constraints consequent upon confinement 
in police custody, But, society has come 
to accept and acquiesce in all that follows 
upon a police arrest with a certain amount 

‘of sang-froid, in so far as the ordinar 
rule of criminal investigation is eee | 
It is the normal day-to-day business of the 

olice to investigate into charges brought 
efore them and, broadly and generally, 
they have nothing to gain, not favours at 
any rate, by subjecting ordinary criminals 
to needless harassment. But the crimes, 
the criminals and even the complainants 
can occasionally possess extraordinary 
features. When the even flow of life be- 
comes turbid, the police can be called 
upon to inquire into charges arising out 
of political antagonism. The powerful pro- 
cesses of criminal law can then be per- 
verted for achieving extraneous ends. At- 
tendant upon such investigations, when 
the police are not free agents within their 
sphere of duty, is a great amount of in- 
convenience, harassment and humiliation. 
That can even take the form of the parad- 


ing of a respectable person in hand-cuffs, ` 


apparently on way to a court of justice. 
The foul deed is done when an adversary, 
is exposed to social ridicule and obloquy, 
no matter when and whether a conviction 
is secured or is at all possible. It is in 
order to meet such situations, though not 
limited to these contingencies, that the 
power to grant anticipatory bail was in- 
troduced into the Code of 1978. 


9. Are we right in saying that the 
power conferred by S. 488 to grant antici- 
patory bail is “not limited to these con- 
tingencies’P In fact that is one of the 
main points of controversy between the 

arties. Whereas it is argued by Shri M. C. 

handare, Shri O. P. Sharma and the 
other learned counsel who appear for the 
appellants that the power to grant antici- 
patory bail ought to be left to the discre- 
tion of the court concerned, depending 
on the facts and circumstances of each 
particular case, it is argued by the learn- 
ed Additional Solicitor General on behalf 
of the State Government that the grant 
of anticipatory bail should’ at least be con- 
- ditional upon the applicant showing that 

he is likely to be arrested for an ulterior 
motive, that is to say, that the proposed 
charge or charges are evidently baseless 
and are actuated by mala fides. It is argued 
that anticipatory bail is an extraordinary 
remedy and therefore. whenever it ap- 
pears that the proposed accusations 
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rima facie plausible, the applicant should 

e left to the ordinary remedy of applying 
for bail under S. 487 or S. 439, Criminal 
Procedure Code, after he is arrested. 

10, Shri V. M: Tarkunde, appearing 
on behalf of some of the appellants, while 
supporting the contentions of the other 
appellants, said that since the denial of 
bail amounts to cepayation of personal 
liberty, courts should lean against the 
imposition of unnecessary restrictions on 
the scope of S. 488, when no such restric- 
tions are imposed by the legislature in 
the terms of that Section. The learned 
counsel added anew dimension to the 
-argument by invoking Art. 21 of the -Con- 
stitution. He urged ‘that S. 488 is a proce- 
dural provision which is concerned with 
the personal liberty of an individual who 
has not been convicted of the offence in 


respect of which he’ seeks bail 
and who must therefore be pre- 
sumed to be innocent. The vali- 
dity of that section must accord- 


ingly be examined by the test of fairness 
and reasonableness which is implicit in 
Art. 21. If the legislature itself were to 
impose an unreasonable restriction on the 
grant of anticipatory bail, such a restric- 
tion could have been struck down as be- 
ing violative of Art. 21. Therefore, while 
determining the scope of S. 438, the court 
should not impose any unfair or unreason- 
able limitation on the individual’s right to 
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obtain an order of anticipatory bail. īm- - 


osition of an unfair or unreasonable 
imitation, according to the learned coun- 
sel, would be violative of Art, 21, irrespec- 
tive of whether it is imposed by legislation 
or by. judicial decision. i 


11. The Full Bench of the Punjab and., 


Haryana High Court rejected the appel- 
lants applications for bail after summaris- 
ing, what according to it is the true legal 
position, thus : 


(1) The power under S. 438, Cr. P. C., - 


is of an extraordinary character and 
must be exercised sparingly in exceptional 
cases only. ` 

(2) Neither S. 488 nor any other provi- 
sion of the Code authorises the grant of 
blanket anticipatory bail for offences not 
yet committed or with regard to accusa- 
tions not so far’ levelled. 

(8) The said power is not unguided or 
uncanalised but all the limitations’ im- 
posed in the 
cit therein an 

(4) In addition to the limitations men- 
tioned in S. 437, the petitioner must make 
out a special case for the exercise of the 
power to grant anticipatory bail. 


pores S. 487, are impli- ., 
must be read into S. 438. > 


y 
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(5) Where a legitimate case for the r2- 
mand of the offender to the police cus- 
tody under S. 167 (2) can be made oat 
by the investigating agency or a reason- 
able claim to secure incriminating mate- 
rial from information likely to be received 
from the offender under Section 27 of the 
Evidence Act can be made out, the pow 
under S. 488 should not be exercised. 


(6) The discretion under S. 488 cannot 
be exercised with regard to offences 
punishable with death or imprisonmeat 
tor life unless the court at that very stage 
is satisfied that such a charge appears to 
be false or groundless. z 

(7) The iege interest of the public amd 
State demand’ that in serious cases lixe 
economic offences involving blatant ccr- 
ruption at the higher rungs of the execu- 
tive and political power, the discretion 
under S. 488 of the Code should not de 
exercised; and 


(8) Mere general allegations of mela 
fides in the petition are inadequate. Tre 
court must be satisfied on materials befcre 
it that the allegations of mala fides ere 
substantial and the accusation appears to 
be false and groundless. 


It was urged before the Full Bench tkat 
the appellants were men of substance and 
position who were hardly likely to æ- 
scond and would be prepared willingly to 
face trial. This argument was rejected 
with the observation that to accord differ- 
ential treatment to the appellants on sc- 
count of their status will amount to 
negation of the concept of equality befcre 
the law and that it could hardly be cœ- 
tended that every man of status, who was 
intended to be charged with sericus 
crimes, including the one under S 

which was punishable with life impriscn- 
ment, “was entitled to knock at the dcor 
of the court for anticipatory bail”. The 
possession of high status, according to 
the Full Bench, is not only an irrelevent 
consideration for granting anticipatcry 
bail but is, if anything, an aggravathg 
circumstance.. . : 

12. We-find ourselves unable to zc- 
eept, in their totality, the submissions of 
the learned Additional Solicitor Genezal 
or the constraints which the Full Bench 
of the High Court has engrafted on the 
power conferred by S. 488. Cl. (1) of Sec- 


tion 488 is couched in terms, broad and 


unqualified. By any known canon of cœ- 
struction, words of width and amplitude 
ought not generally to be zut down so as 
to read into the language of the statute 
restraints and ‘conditions which the legis- 
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lature itself did not think it proper or 
necessary to impose. This is especially 
true when the statutory provision which 
falls for consideration is designed to 
secure a valuable right like the right to 
personal freedom and involves the appli- 
cation of a presumption as salutary and 
deep-grained in our Criminal Jurispru- 
dence as the presumption of innocence. 
Though the right to apply for anticipatory 
bail was qontened for the first time by 
S. 488, while enacting that provision the 
legislature was not writing on a clean 
slate in the sense of taking an wmnprece-. 
dented step, in so far as the right to apply 
for bail is concerned. It had before it two 
cognate provisions of the Code: S. 487 
which deals with the power of courts other 
than the Court of Session and the High 
Court to grant bail in non-bailable cases 
and S. 489 which deals with the “special 
powers” of the High Court and the Court 
of Session regarding bail. The whole of 
Section 487 is riddled and hedged in by 
restrictions on the power of certain courts 
to grant bail. That section reads thus: 

487. “When bail may be taken in case 
of. non-bailable offence— (1) When any 
person accused of or suspected of the 
commission of any non-bailable offence is 
arrested or detained without warrant by 
an officer in charge of a police station or 
appears or is brought before a Court other 
than the High Court or Court of Session, 
he may be released on bail, but he shall 
-not be so released if there appear reason- 
able grounds for believing that he has 
been guilty of an offence punishable with 
death or imprisonment for life. 


Provided that the Court may direct that 
any person under the age of sixteen years 
or any woman or any sick or infirm person 
emg of such an offence be released on 


- Provided further that the mere fact that ` 
an accused person may be required for 
being identified by witnesses during in- 
vestigation shall not be sufficient ground 
for refusing to grant bail if he is otherwise 
entitled to be released on bail and gives 
an undertaking that he shall comply with 
such directions as may be given by the 
Court. 

(2) If it appears to such officer or Court 
at any stage of the investigation, inquiry 
or trial as the case may be, that there are 
not reasonable grounds for believing that 
the accused has committed a non-bailable 
offence, but that there are sufficient 

ds for further inquiry into his guilt, 
the accused shall, pending such inquiry ` 
be released on bail. or, at the discretion 
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of such officer or Court, on the execution 
by him of a bond without sureties for his 
appearance as hereinafter provided. ` 

(8) When a person accused or suspected 
of the commission of an offence punishable 
with imprisonment which may extend to 
seven years or more or of an offence 
under Chap. VI, Chap. XVI or Chap. XVIL 
of the I. P. C. or abetment of, or conspi- 
racy or attempt to commit, any such of- 
fence, is released on bail under sub-sec- 
tion (1), the Court may impose any condi- 
tion which the Court considers neces- 
sary— i 

(a) in order to ensure that such persor. 
shall attend in accordance with the con- 
ditions of the bond executed under this 
Chapter, or 

b) in order to ensure that such persor. 
shall not commit an offence similar to the 
offence of which he is accused or of the 
commission of which he is suspected, or 

(c) otherwise in the interests of justice. 

(4) An officer or a Court releasing any 
person on bail under sub-sec. (J) or sub- 
section (2), shall record in writing his or 
its reasons for so doing. 

(5) Any Court which has released € 
person on bail under sub-section (1) or 
sub-sec. (2), may, if it considers it neces- 
sary so to do, direct that such person be 
arrested and commit him to custody. 

(6) If, in any case triable by a Magis- 
trate the trial of a person accused of any 
non-bailable offence is not concludec 
within a period of sixty days from the 
first date fixed for taking evidence in the 
case, such person shall, if he is in cus- 

_ tody during the whole of the said period. 

be laed on bail to the satisfaction of 
the Magistrate, unless for reasons to be 
recorded in writing, the Magistrate other- 
wise directs. 

(7) If, at any time after the conclusion 
of the trial of a person accused of a non- 
bailable offence and before judgment is 
delivered, the Court is of opinion that 
there are reasonable grounds for believ- 
ing that the accused is not guilty of any 
such offence, it shall release the accused, 
if he is in custody, on the execution by 
him of a bond without sureties for his 
appearance to hear judgment delivered.” 
Section 489 (1) (a) incorporates the condi- 
tions mentioned in S. 487 (8) if the offence 
in respect of which the bail is sought is 
of the nature specified in that sub-section. 
Section 439 reads thus: 

489. “Special powers of High Court or 
Court of Session regarding bail— (1) A 
High Court or Court of ' Session may 

` direct" S 
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(a) that any person accused of an offence 
and in custody be released on bail, and 
if the offence: is of the nature specified- in 
sub-sec. (8) of S. 437, may impose any 
condition which -t considers necessary for 
the purposes mentioned in that sub-sec- 
tion; 

(b) that any condition imposed by a 
ile a when releasing any person on 
bail be set aside or modified: 


Provided that ~he High Court or the 
Court of Session shall, before anting 
bail to a person who is accused of an of- 
fence which is triable exclusively by the 
Court of Session or which, though not so 
triable, is punishable with imprisonment 
for life, give notice of the application for 
bail to the Public Prosecutor unless it is, 
for reasons to be recorded in writing, of 
opinion that it is not practicable to give 
such notice, ‘ _ 

(2) A High Court or Court of Session 
may direct that eny person who has been 
released on bail under this Chapter be 
arrested and commit him to custody.” 
The provisions of Ss. 487 and 489 furnish- 
ed a convenient model for the legislature 
to copy while enacting S. 488. If it has 
not done so and has departed from a 
pattern which could easily be adopted 


with the necessary modifications, it would 


be wrong to refuse to give to the depar- 
ture ‘its full effect by assuming that it was 
not intended to serve any particular or 
specific purpose. The departure, in our 
opinion, was made advisedly and pur- 
posefully: Advisedly, at least in part, be- 
cause of the 41st Report of the Law Com- 
mission which, while pointing out the 
necessity of introducing a provision in the 
Code enabling the High Court and the 
Court of Session to grant anticipatory bail, 
said in Para. 39.6 that it had “considered 
carefully the question of laying down in 
the statute certain conditions under which 
alone anticipatory bail could be granted 
but had come to the conclusion that the 
question of granting such bail should ‘be 
left “to the discretion of the court” and 
ought not to be fettered by the statutory 
provision itself, since the discretion was 
being conferred upon superior courts 
which were expected to exercise it judi- 
cially. The legislature conferred a wide 
discretion on the High Court and. the 
Court of Session +o grant anticipatory bail 
because it evidently felt, firstly, that it 
would be difficult to enumerate the con- 
ditions under which anticipatory bail 
should or should not be- granted and 
secondly, because the intention wasto 
allow the higher courts in the echelon a 
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somewhat free hand in the grant of re- 
lief in the nature of anticipatory ail. 
That is why, departing from the terns of 
Ss. 487 and 489, S. 438 (1) uses the langu- 
age that the High Court or the Court of 
Session “may, if it thinks fit” direct that 
the applicant be released on bail. 3ub- 
section (2) of S. 488 is a further and 
clearer manifestation of the same legisla- 
tive intent to confer a wide discretionary 
power to grant anticipatory bail. It_pro- 
vides that the High Court or the Court 
of Session, while issuing a direction for 
the grant of anticipatory bail, “may in- 
clude ‘such conditions in such directions 
in the light of the facts of the particular 
case, as it may think fit”, including the 
conditions which are set out in Cls. i) to 
(iv) of sub-sec. (2). The proof of legisla- 
tive intent can best be “ound in the lan- 
guage which the legislature uses. Ambi- 
guities can undoubtedly be resolvec by 
resort to extraneous aids but words as 
wide and explicit as have been used in 
Section 488, must be given their 
effect, specially when to refuse to do so 
will result in undue impairment. œ the 
freedom of the individual and the pre- 
sumption .of innocence, it has to be borne 
in mind that anticipatory bail is seught 
when there is a mere apprehension cf ar- 
rest on the accusation that the app-icant 
has committed a non-bailable offence. A 
eee who has yet to lose his freedom 
y being arrested asks for freedom in the 
event of arrest. That is the stage at which 
` it is imperative to protect his freedom, 
in so far as one may, and to give full play 
to the presumption that he is innocest. In 
fact, the stage at which anticipatory bail 
is generally sought brings about its strik- 
ing dissimilarity with the situation in 
which a person who is arrested for the 
commission of a non-bailable offence asks 
for bail. In the latter situation, adequate 
data is available to the Court, or can -be 
called for by it, in the light of whéh it 
can grant or refuse relief and while 
granting it, modify it by the impositien of 
all or any of the conditions mentioned in 


18. This is not to say that anticip.ato: 
bail, if granted, must be granted without 


the imposition of any conditions. That 
will be plainly contrary to the very terms 
of S. 488. Though sub-sec. (1) of that sec- 


tion says that the Court “may, if it thinks 
fit” issue the necessary direction for bail, 
sub-sec. (2) confers on the Court the 
ower to include such zonditions in the 
irection as it may think fit in the. ight 
of the facts of the particular case, includ- 
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ing the conditions mentioned in Cls. (i) to 
(iv) of that sub-section. The controversy 
therefore is not whether the Court has the 
power to impose conditions while granting 
anticipatory bail. It clearly and expressly 
has that power. The true question is whe- 
ther by a process of construction, the am- 
plitude of judicial discretion which. is 
given to the High Court and the Court of 
Session, to impose such conditions as they 
may think fit while granting anticipatory 
bail, should be- cut down by reading into 
the statute conditions which are not to be 
found therein, like those evolved by the 
‘High Court or canvassed by the learned 
Additional Solicitor General. Our answer, 
clearly and emphatically, is in the nega- 
tive. The High Court and the Court of 
Session to whom the application for anti- 
cipatory bail is made ought to be left 
free in the exercise of their judicial discre- 
tion to grant bail if they consider it fit 
so to do on the particular facts and cir- 
cumstances of the case and on such con- 
ditions as the case may warrant. Similar-| - 
ly, they must be left free to refuse bail 
if the circumstances of the case so war- 
rant, on considerations similar to those 
mentioned in S. 437 or which are gene- 
rally considered to be relevant under 
S. 489 of the Code. 





14. Generalisations on matters which 
rest on discretion and the attempt to dis- 
cover formulae of universal application 
when facts are bound to differ from case 
to case frustrate the very purpose of-con- 
ferring discretion. No two cases are alike 
on facts and therefore, Courts have to be 
allowed a little free play in the joints if 
the conferment of discretionary power is 
to be meaningful. There is no risk involv- ' 
ed in entrusting a wide discretion to the 
Court of Session and the High Court in 
granting anticipatory bail because, firstly, 
these are higher courts manned by ex- 
perienced persons, secondly, their orders 


.are not final. but are open to appellate or 


revisional scrutiny and above all because, 
discretion has always to be exercised’ by 
courts judicially and not according to) ~ 
whim, caprice or fancy. On the other| . 
hand, there: is a risk in foreclosing cate- 
gories of cases in which anticipatory bail 
1oy be allowed because life throws up 
oreseen possibilities and offers new 
challenges. Judicial discretion has to be 
free enough to be able to take these pos- 
sibilities in its stride and to meet these 
challenges. While dealing with the neces- 
sity for preserving judicial discretion 
unhampered by rules of general applica- 
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tion, Earl Loreburn L. C. said in Hyman 
v. Rose, 1912 AC 628. 

“I desire in the first instance to point 
` out that the discretion given by the sec- 
tion is very wide...... Now it seems to 
me that when the Act is so express to 
provide a wide discretion,...... it is not 
advisable to lay down any rigid rules for 
purling that discretion. I do not doubt 

at the rules enunciated by the Master 
_ of the Rolls in the present case are use- 
ful maxims in general, and that in general 
they reflect the point of view from which 
judges would regard an application for 
relief. But I think it ought to be distinctly 
understood that there may be cases in 
which any or all of them may be dis- 
regarded. If it were otherwise, the free 
discretion given by the statute would be 
fettered by limitations which have no- 
where been enacted. It is one thing to 
decide what is the true meaning of the 
language contained in an Act of Parlia- 

ment. It is quite a different thing to place 
` conditions upon a free discretion entrust- 
ed by statute to the Court where the con- 
ditions are not based upon statutory enact- 
ment at all. It is not safe, I think, to say 
that the Court must and will always in- 
sist upon certain things when the Act does 
not require them, and the facts of some 
unforeseen case may make the Court wish 
it had kept a free hand.” 


15. Judges have to decide cases as 
they come before them, mindful of the 
need to keep passions and prejudices out 
of their decisions. And it will be strange 
if, by employing judicial artifices and 
techniques, we cut down the discretion so 
wisely conferred upon the Courts, by 
devising a formula which will confine the 
power to grant anticipatory bail within a 
strait-jacket. While laying down cast iron 
rules in a matter like granting anticipatory 
bail, as the High Court has done, it is apt to 
be overlooked that even Judges can have 
but an imperfect awareness of the needs 
- of new situations. Life is never static and 
every situation has to be assessed in the 
context of emerging concerns as and when 
it arises. Therefore. even if we were to 
frame a ‘Code for the grant of anticipa- 
tory baiľ, which really is the business of 
the legislature, it can at best furnish 
broad guidelines and ` cannot compel 
blind adherence. In which case to grant 
bail and in which to refuse it is, in the 
very nature of things, a matter of dis- 
cretion. But apart from the fact that the 
question is inherently of a kind which 
calls for the use of discretion from case to 


ease, the legislature has, in terms ex- 
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press, relegated the decision of that ques- 
tion to the discretion of the court, by pro- 
ass Rs it may grant bail “if it thinks 
fit”, The concern the courts generally 
is to preserve their discretion without 
meaning to abuse it. It will be strange if 
we exhibit concern ,to stultify the discre- 
tion conferred upor: the Courts by law. 


, 16. A close look at some of the rules 
in the eight-point code formulated by the 
High Court will show how difficult it is 
to apply them in practice. The seventh 
proposition says : 

“The larger interest of the public and 
State demand that in serious cases like 
economic offences. involving blatant cor- 
ruption at the higher rungs of the execu- 
tive and political power, the discretion 
under S. 488 of the Code should not be 
exercised.” 


:- 17. How can the Court, even if it had 
a third eye, assess the blatantness of cor- 
ruption at the stage of anticipatory bail? 


And will it be correct to say that blatant- | 


ness of the accusation will suffice for re- 
jecting bail, even if the applicant’s con- 
duct is painted in colours too lurid to be 
true? The eighth proposition framed by 
the High Court says: 

“Mere general allegations of mala fides 
in the petition are inadequate. The Court 
must be satisfied on materials before it 
that the allegations of mala fides are sub- 


stantial and the accusation appears to be- 


false and groundless.” 

Does this rule mean, and that is the argu- 
ment of the learned Additional Solicitor- 
General, that anticipatory bail cannot be 
granted unless it is alleged (and naturally, 
also shown, because mere allegation is 
never enough) that the proposed accusa- 
tions are mala fide? It is understandable 
that if mala fides are shown, anticipatory 
bail should be granted in the generality 
of cases. But it is not easy to appreciate 
why an application for anticipatory bail 
must be rejected unless the accusation is 
shown to be mala fide. This, truly, is the 
risk involved in framing rules by judicial 
construction. Discretion, therefore, ought 
to be permitted to remain in the domain 
of discretion, to be exercised objectively 
and open to correction by the higher 
courts. The safety of discretionary power 
lies in this twin protection which provides 
a safeguard against its abuse. 

18. According to the sixth proposition 
‘framed by the High Court, the discretion 
under S. 438 cannot be exercised in re- 
gard to offences punishable with death or 
imprisonment for life unless, the court at 


. 
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the stage of granting anticipatory ba, is 
satisfied that such a charge appears to be 
false or groundless. Now. S. 488 coafers 
on the High Court and the Court of Ses- 
sion the power to grant anticipatory bail 
if the applicant has- reason to believe that 
he may be arrested on an accusation of 
having committed “a ‘non-bailable of- 
fence”. We see no warrant for reading into 
this provision the conditions subject < to 
which bail can be granted under S. 4&7 (1). 
of the Code. That section, while cortferr- 
ing the power to grant bail in cases -of 
non-bailable offences, provides by wzy of 
an exception that a perscn accused or sus- 
pected of the commission of a non-bail- 
able offence “shall not be so released” if 
there appears to be reasonable grouncs for 
believing that he has been guilty cf an 
offence punishable with death or imprison- 
ment for life. If it was intended tha- the 
exception contained in E. 487 (1) skould 
govern the grant of relie= under S. 483 (1), 
nothing would have been easier for the 
legislature than to introduce into the 
latter section a similar provision. We have 
already pointed out the basic distinction 
between these two sections. S. 487 applies 
only after a person, who is alleged to 
have committed a non-bailable offence, is 
arrested or detained without warran= or 
appears or is brought before a court. Sec- 
tion 488 applies before the arrest is made 
and, in fact, one of the pre-conditioas of 
its application is that the person, wh? ap- 
plies for relief under it. must be atie to 
show that he has reascn to believe that 
“he may be arrested”, which p-ainly 
means that he is not yet arrested. -The 
nexus which this distinction bears with 
the grant or refusal of bail is that in cases 
falling under S. 487, there is some con- 
crete data on the basis of which it is pos- 
sible to show that there appear tc be 
reasonable grounds for believing thet the 
applicant has been guilty of an offence 
unishable with death or imprisocment 
or life. In cases falling under S. 48€ that 
stage is still to arrive and, in the genera- 
lity of cases thereunder, it would be pre- 
mature and indeed difficult to predicate 
that there are or are not reasonable 
grounds for so believing. The founcation 
of the belief spoken of in S. 487 (D, by 
reason of which the court. cannot release 
the applicant on bail is, normally, the 
credibility of the allegations contained in 
the First Information Report. In the 
majority of cases falling under S. 438. that 
data will be lacking for forming the re- 
quisite belief. If at all the conditions men- 
tioned in S. 487.are to be read into the 
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provisions of S. 438. the transplantation 
shall have to be done without amputation. 
That is to say, on the reasoning of the 
High Court, S. 438 (1) shall have to be 
read as containing the clause that the ap- 
plicant “shall not” be released on bail “if 
there appear reasonable grounds for be- 
lieving that he has been guilty of an of- 
fence punishable with death or imprison- 
ment for life”. In this process one shall | 
have overlooked that whereas, the power 

under S. 488 (1) can be exercised if the 
High Court or the Court of Session “thinks 
fit” to do so, S. 487 (1) does not confer 
the power to grant bail in the same wide 
terms. The expression “if it thinks fit”, 
which occurs in S. 488 (1) ia relation to 


-the power of the High Court or the Court 


of Sessian, is conspicuously absent in Sec- 
tion 487 (1). We see no valid reason for 
re-writing S. 488 with a view, not to ex- 
panding the scope and ambit of the dis- 
cretion conferred on the High Court and 
the Court of Session but, for the purpose 
of limiting it: Accordingly, we are unable 
to endorse the view of the High Court 
that anticipatory bail cannot be granted 
in respect of offences like criminal breach 
of trust for the mere reason that the 
punishment provided therefor is imprison- 
ment for life. Circumstances may broadly 
justify the grant of bail in such cases too; 
though of course, the Court is free to re- 
fuse anticipatory bail in any- case if there 
i materi before it justifying such re- 
al. 


19. A great deal has been said by the 
High Court on the fifth proposition fram- 
ed by it, according to which, inter alia, the 
power under S. 438 should not be exer- 
cised if the investigating agency can make 
a reasonable claim that it can secure in- 
criminating material from information 
likely to be received from the offender 
under S. 27 of the Evidence Act. Accord- 
ing to the High Court, it is the right and 
the duty of thè police to invéstigate into 
offences brought to their notice and there- 
fore, courts should be careful not to exer- 
cise their powers in a manner which is 
calculated to cause interference therewith. 
It is true that the functions of the Judi- 
ciary and the police are in a sense com- 
Pien and not overlapping. And, as 
observed by the Privy Council in King 
Emperor v. Khwaja Nazir Ahmed, 71 Ind 
App 203: (AIR 1945 PC 18): 

“Just as it is essential that every one 
accused of a crime should have free ac- 


‘cess to a court of justice so that he may be 


duly acquitted if found not guilty of the 


‘offence with which he is charged, so it . 


~ 
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_is of the utmost importance that the judi- 
ciary should not interfere with the police 
in matters which are within their pro- 
vince and into which the law imposes on 
them the duty of inquiry..... The func- 
tions of the judiciary and the police are 
complementary, not overlapping, and the 
combination of the individual iberty with 
a due observance of law and order is only 
to be obtained by leaving each to exer- 
cise its own function...... ai i 


But, these remarks, may it be remember- 
ed, were made by the Privy Council while 
rejecting the view of the Lahore High 
‘Court that it had inherent jurisdiction 
~ under the old S. 561-A, Cr. P. Č. to quash 
all proceedings taken by the police in 
pursuance of two F. I. Rs. made to them. 
An order quashing such proceedings puts 
an end to the proceedings with the inevi- 
table result that all investigation into the 
accusation comes to a halt. Therefore, it 
was held that the Court cannot, in the éx- 
ercise of its inherent powers, virtually 
direct that the police shall not investigate 
into the charges contained in the F. I. R. 
We are concerned here with a situation 
of an altogether different kind. An order 
of anticipatory bail does not in any way, 
directly or indirectly, take away from the 
police their right to investigate into 
charges made or to be made against the 
person released on bail. In fact, two of 
the usual conditions incorporated in a 
direction issued under S. 488 (1) are those 
recommended in sub-sec. (2) (i) and (i) 
which require the applicant to co-operate 
with the police and to assure that he 
shall not tamper with the witnesses during 
and after the investigation. While grant- 
ing relief under S. 488 (1), appropriate 
conditions can be imposed under S. 488 
(2) so as to ensure an uninterrupted in- 
vestigatior’ One of such conditions can 
even be ‘that in the event of the police 
making oht a case of a likely discovery 
under S. 27 of the Evidence Act, the per- 
son released on bail shall be liable to be 
taken in police custody for facilitating the 
discovery. Besides, if and when the occa- 
sion arises, it may be possible for the 
prosecution to claim the benefit of S. 27 
of the Evidence Act in regard to a dis- 
covery of facts made in pursuarice of in- 
formation supplied by a person released 


on bail by invoking the principle stated. 


by this Court in State of U. P. v. Deoman 
Upadhyaya, (1961) 1 SCR 14 at-p. 26 : (AIR 


1960 SC 1125) to the effect that when a- 


person: not in custody approaches a police 
officer investigating an offence and offers 


to give information leading to the - dis-. 
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covery. of a fact, having a bearing on the - 
charge which may be made against him, 
he may appropriately be deemed to have 
surrendered himself to the police. The 
broad foundation of this rule is stated to 
be that S. 46 of the Cr. P. C. does not con- 
template any formality before a person 
can be said to-be taken in custody: sub- 
mission to the custody by word or action 
by a person is sufficient. For similar 
reasons, we are unable to agree that an- 
ticipatory bail should be refused if a legi- 
timate case for the remand of the offender 


.to the police custody under S. 167 (2) of 


the Code is made out by the investigat- 
ing agency. 

20. It is unnecessary to consider the 
third proposition of the High Court in 
any great details because we have already. 
indicated that there is no justification for 
reading into S. 488 the limitations men- 
tioned in S. 487. The High Court says: 
that such limitations are implicit in S. 488 
but, with respect, no such implications 
arise or can be read into that section. The 
pionne of the section must be given its 

play. 

21. The High Court says in its fourth 
proposition that in addition to the limita- 
tions mentioned in S. 437, the petitioner 
must make out a “special case” for the ex- 
ercise of the power to grant anticipatory 
bail. This, virtually, reduces the salutary 
power conferred by S. 438 to a dead letter. 
In its anxiety, otherwise just, to show that 
the power conferred by S.- 438 is. not 
“unguided or uncanalised”, the High 
Court has subjected that power to a re- 
straint which will have the effect of mak- 
ing the power utterly unguided. To say 
that the applicant must make out a “spe- 
cial case” for the exercise of the power to 
grant anticipatory bail is really to say 
nothing. The applicant has undoubtedly 
to make out a case for the grant of anti- 
cipatory bail. But one cannot go further 
and say that he must make out a “special 
case.” We do not see why the provisions 
of S. 488 should be suspected as contain- 
ing . something volatile or incendiary, 
which needs to be handled with the grea- 
test care and caution imaginable. A wise 
exercise of judicial power inevitably takes - 
care of the evil consequences which: are 
likely to flow out of its intemperate use. . 
Every kind of judicial discretion, what- 
ever may be the nature of the matter in 
regard to which it is required to be exer- 
cised, has to be used with due care and 
caution. In fact, an awareness of the con- 
text in which the discretion .is' required to - 
be. exercised: and of the reasonably foresee-. 


A 


right to describe the 


` that is the ordinary 
‘bail is generally applied for. But this coes 
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able consequences of its use, is the Fall- 


- mark of a prudent exercise of judicial Jis- 


cretion. One ought not to make a bugkear 
of the power to grant anticipatory bail 


22. By proposition .No. 1 the Fi 
Court says that the power conferred by 
Section 438 is “of an extraordinary cha-ac- 
ter and must be exercised sparingly in ex- 
ceptional cases only”. It may perhaps be 
ower as of an ex- 
traordinary character because ordinarily 
the bail is applied for under S. 487 or 
Section 489. These Sections deal with the 
power to grant or refuse bail to a person 
who is in the custody of the police and 
situation in which 


not justify the conclusion that the power 
must be exercised in exceptional cases 
only, because it is of en extraordirary 
character. We will really be saying cnce 
too often that all discretion has to be ex- 
ercised with care and cireumspection. de- 


pending on circumstances justifying its: 


exercise. It is unnecessary to travel be- 
yond it and subject the wide power con- 
ferred by the legislature to a rigorous 
code of self-imposed limitations. 

98. It remains only-to consider the 
second proposition formulated by the 
High Court, which is the only one with 
which we are disposed to agree but we 
will say more about it a little later. 


24. It will be appropriate at this s-age 
to refer to a decision of this Court in 
Balchand Jain v. State of Madhya Pracesh 
(1977) 2 SCR 52:(AIR 1977 SC 366) on 
which the High Court has leaned heavi- 
ly in formulating its propositions, One of 
us, Bhagwati J. who spoke for himself and 
A. C, Gupta, J. observed in that case that: 

“the power of granting ‘anticipa“ory 
bail’ is somewhat extraordinary in charac- 
ter and it is only in exceptional cases 
where it appears that a person might be 
falsely vay ear or a frivolous zase 
might be launched against him, or “there 
are reasonable pomi for holding that 
a person accused of an offence is not Eke- 
ly to abscond, or otherwise misuse his 
liberty while on bail” that such power is 
to be exercised.” 


Fazal Ali, J. who delivered a separate 
Juo aent of concurrence also observed 
at: 


: “an order for anticipatcry bail is an ex- 
traordinary remedy available in special 
cases”. > 
and proceeded to say:. - 

“As S. 488 immediately follows. S. 43 


2, 


which: is the..main: provision for bail in. 


~ 
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respect of non-bailable : offences,. it is 
manifest that the conditions imposed by 
S. 487 (1) are implicitly contained in Sec- 
tion 488 of the Code. Otherwise the result 
would be that a person who is accused of 
murder can get away under S. 488 by ob- 
taining an order for anticipatory -bail 
without the necessity of proving that 
there were reasonable grounds for believ- 
ing that he was not guilty of offence 
punishable with death or. imprisonment 
for life. Such a course would render the 
provisions of S. 487 nugatory and will 
give a free licence to the accused persons 
charged with non-bailable offences to get 
easy bail by approaching the Court under 
S. 438 and by-passing S. 437 of the Code. 
This, we feel, could never have been the 
intention of the Legislature. Section 438 
does not contain unguided or uncanalised 
powers to pass an order for anticipatory 
bail,- but such an order being of an ex- 
ceptional type can only be passed if, apart 
from the conditions mentioned: in $. 487, 
there is a special case made out for pass- 
ing the order. The words “for a direction 
under this section” and “Court may, if it 
thinks fit, direct” clearly show that the 
Court has to. be guided by a large num- 
ber of considerations including those men- 
tioned in S. 487 of the Code.” 

While stating his conclusions Fazal Ali, 
J. reiterated in conclusion No. 3 that 
“S. 488 of the Code is an extraordinary 
remedy and should be resorted to only in - 
special cases.” 


25. We hold the decision in Balchand 
Jain (AIR 1977 SC 866) in great respect 
but it is necessary to. remember that the 

uestion as regards the interpretation of 

ection 438 did not at all arise in that 
case. Fazal Ali, J. has stated in Para 3 
of. his judgment that “the only point” 
which arose for consideration before the 
Court was whether the provisions of Sec- 
tion 438 relating to anticipatory bail stand 
overruled and repealed by virtue of R. 184 
of the Defence and Internal Security of 
India Rules, 1971 or whether both the 
provisions can. by the rule of harmonious 
interpretation, exist side by side. Bhagwati, 
J. has also stated in his judgment, after 
adverting to S. 488 that Rule 184 is what 
the Court was concerned with in the ap- 
peal. The observations made in Balchand 
Jain regarding the nature of the power 
conferred by S. 488 and regarding the 
question whether the conditions mention- 
ed in S. 487 should be read into S. 488 
cannot therefore be treated as concluding 
the: points which arise directly for our 
consideration. We agree, with respect, 
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that the power conferred by S. 438 is of 
an extraordinary character in the sense 
indicated above, namely, that it is not 
ordinarily resorted to like the power con- 
ferred by Ss. 487 and 489. We also agree 
that the power to grant anticipatory bail 
should be exercised with. due care and 
circumspection but beyond that, it is not 
possible to agree with the observations 
made in Balchand Jain in an altogether 
different context on an altogether different 
point. i 


Ld 

26. We find a great deal of substance 
in Mr. Tarkunde’s submission that since 
denial of bail amounts to deprivation of 
personal liberty, the Court should lean 
against the imposition - of unnecessary 
restrictions on the scope of S. 488, es- 
pecially when no such restrictions have 
been imposed by the legislature in the 
terms of that section. S. 488 is a proce- 
dural provision which is concerned with 
the personal liberty of the individual, who 
is entitled to the benefit of the presump- 
tion of innocence since he is not, on the 
date of his application for anticipatory 
bail, spivicted of the offence in respect o: 
which he seeks bail. An over-generous in- 
fusion of constraints and conditions which 
are not to be found in S. 438 can make its 
provisions _constitutionall vulnerable 
since the right to personal freedom can- 
mot be made to depend on compliance 
with unreasonable restrictions. The bene- 
ficerit provision contained in S. 438 must 
be saved, not jettisoned. No doubt can 
linger after the decision - in Maneka 
Gandhi, (1978) 1 SCC 248: (AIR 1978 SC 
597) that in order to meet the challenge 
of Art. 21 of the Constitution. the proce- 
dure established by law for depriving a 
person of his liberty must be fair, just 
and reasonable. S. 488, in the form in 
which it is conceived by the legislature, 
is open to no exception on the ground that 
it prescribes a procedure which is unjust 
or unfair. We ought, at all costs, to avoid 
throwing it open to a Constitutional chal- 
lenge by reading words in it which are 
not to be found therein. 


27. It is not necessary to refer to deci- 
sions which deal with the right to ordi- 
nary bail because that right does not 
furnish an exact parallel to the right to 
anticipatory bail. It is, however, interest- 
ing that as long back as in 1924 it was 
held by the High Court of Calcutta in 
Nagendra v. King Emperor, AIR 1924 Cal 
' 476, (479, 480) that the object of bail is to 
secure the attendance of the accused at 
the trial, that the proper test to 

be applied in the solution of the 
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question whether bail. should be granted 
or refused is whether it is probable that 
the party will appear to take his- trial 
and that it is indisputable that bail is not 
to be withheld as a punishment. In two 
other cases which, significantly, are the 
“Meerut Conspiracy cases’ observations 
are to be found regarding the right to bail 
which deserve a special mention. In K. N. ` 
Joglekar v. Emperor AIR 1981’ All. 504 © 
SB) it was observed, while dealing with 
. 498 which corresponds to the present . 
S. 489 of the Code, that it conferred upon 
the Sessions Judge or the High Court wide 
powers to grant bail which were not handi- 
capped by the restrictions in the preced- 
ing S. 497 which corresponds to the pre- 
sent S. 437. It was observed by the Court 
that there was no hard and fast rule andno - 
inflexible principle governing the exercise 
of the discretion conferred by S. 498 and 
that the only principle which was estab- 


lished was that the discretion should be ~. 


exercised judiciously. In Emperor v. H. L. 
Hutchinson AIR 1931 All 856 at p. 358 
it was said that it was very unwise to 
make an attempt to lay down any pari 
cular rules which will bind the a 
Court, having regard to the fact that the 
legistature itself left the discretion of the 
Court unfettered. According to the High 
Court, the variety of cases that may arise 
from time to time cannot be safely classi- 
fied and it is dangerous to make an at- 
tempt to classify the cases and to say that 
in particular classes a bail may be grant- 
ed but not in other classes. It was ob- 
served that the principle to be deduced 
from the various sections in the Cr. P.C. 
was that grant of bail is the rule and re- 
fusal is the exception, An accused person 
who enjoys freedom is in a much better 
position to look after his case and to 
properly defend himself than if he were 
in custody. As a presumably innocent 
person he is therefore entitled to freedom 
and every opportunity to look after his 
own case. A presemably innocent person 
must have his freedom to enable him to 
establish his innocence. 


28. Coming nearer home, it was ob- 
served by Krishna Iyer. J, in Gudikanti 
Narasimhulu v. Public Prosecutor. High 
Court of Andhra Pradesh (1978) 1 SCC 
240 : (AIR 1978 SC 429) that “the issue of. 
bail is one of liberty, justice, public safety 
and burden of the public treasury, all of 
which insist that a developed jurispru- 
dence of bail is integral to a socially 
sensitized judicial process. After all, per- 
sonal liberty of an accused or convict 
is fundamental, suffering lawful eclipse 


` validity or as necessarily 
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only in terms of procedure established by 


law. The last four words of Art. 21 are 
the life of that human right.” 


29. In Gurcharan Singh v. State 
(Delhi Admn.) (1978) 1 CC 118:(AIR 
1978 SC 179) it was observed by Goswami, 
J.. who spoke for the Ccurt, that “there 
cannot be an inexorable zormula in zhe 
matter of granting bail. The facts znd 
circumstances of each case will govern 
the exercise of judicial discretion in 
granting or cancelling bail”. 


80.. In American Jurisprudence 4d, 
Vol. 8, page 806, para 38S) it ıs stateé 


“Where the granting of bail lies within 


- the discretion of the court, the granting 


or denial is regulated, to a large extent, 


. by the facts and circumstances of each 
_particular case. Since the object of -he 


detention or imprisonment of the accused 
is to secure his appearance and subnis- 
sion to the jurisdiction and the judgment 
of the court, the primary inquiry is whe- 
ther a recognizance or bond would efect 
that end.” 

It is thus clear that the question whether 
to grant bail or not depends for its answer 
upon a variety of circumstances, the cumu- 
lative effect of which must enter into the 
judicial verdict. Any one single circum- 
stance cannot be treated as of unive-sal 


justifying the 
grant or refusal of bail. 


$1. In regard to anticipatory bail. if 
the proposed accusation appears to sem 


not from motives of furthering the ends 


of justice but from some ulterior mot-ve, 
the object being to injure and humil-ate 
the applicant by having him arrested, a 


- direction for the release of the applicant 


on bail in the event of his arrest would 


generally- be made. On tke other hanc, if 


it appears likely, conside-ing the antece- 
dents of the applicant, that taking ad- 
vantage of the order of anticipatory bail 
he will flee from justice, such an order 
would not be made. But the converse of 
these .propositions is not necessarily ‘true. 
That is to say, it cannot be laid down as 
an inexorable rule that anticipatory bail 
cannot be granted unless the propaed 
accusation appears to be actuated by 
mala fides; and equally, that anticipatory 
bail must be granted if there is no sear 
that the applicant will abscond. There are 
several other considerations, too nume- 
rous to enumerate, the combined effec of 
which must weigh with the court waile 
granting or rejecting a Tpit tail. 
The nature and seriousness of the propos- 
ed charges, the context of the events likely 
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to lead to the making of the charges, a 
reasonable possibility of the applicant’s - 
presence not being secured at the trial, a 
reasonable apprehension that witnesses 
will be tampered with and “the larger 
interests of the public or the State” are 
some of the considerations which the 
court has to keep in mind while deciding 
an application for anticipatory bail. The 
relevance -of these considerations was 
pointed out in State v. Captain Jagjit 
Singh, (1962) 3 SCR 622:(AIR 1962 
SC 258) which, though, was a case under 
the old S, 498 which corresponds to the 


. present S. 489 of the Code. It is of para- 


mount consideration to remember that 
the freedom of the individual is as neces- 
sary for the survival of the society as it is 


for the egoistic purposes of the indivi- 
‘dual. A person epee anticipatory bail is 
le 


still a free man entitled to the presump- 


tion of innocence. He is willing to submit 
to restraints on his freedom, by the ac- 


ceptance of conditions which the court 
may think fit to impose, in consideration 
of the assurance that if arrested, he shall ` 


‘be enlarged on bail. 


82. A word of caution may perhaps 
be necessary. in the evaluation of the con- 
sideration whether the applicant is likely 
to abscond. There can be no presumption 
that the wealthy and the mighty will sub- 
mit themselves to trial and that the 
humble and the poor will run away from 
the course of justice, any more than there 
can be a presumption that the former are 
not likely to commit a crime and the 
latter are more likely to commit it In his 
charge to the grand jury at Salisbury As- 


. Sizes, 1899 (to which Krishna Iyer, J. has 


referred in Gudikanti (AIR 1978 SC 429)), 
Lord Russell of Killowen said: 

it was the duty of magistrates 
to admit accused persons. to bail, wher- 
ever practicable, unless there were strong 
grounds for supposing that such persons 
would not appear to take -their trial. It 
was not the poorer classes who did not 


` appear. for their circumstances were such 
_as to tie them to the place where they 


carried on their work. They had not the 
golden wings with which to fly. from 
justice.” 

This, incidentally, will serve to show how 
no hard and fast rules can be laid down in 
discretionary matters like the grant or re- 
fusal of bail, whether anticipatory or 
otherwise. No such rules can be laid down 
for the simple reason that a circumstance 
which, in a given case, turns out to be 
conclusive, may have no more than ordi- 
nary signification in another case. 
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83. We would, therefore, prefer to 
leave the High Court and the Court of 


Session to exercise their jurisdiction under 
S. 488 by a wise and careful use of their 
discretion which, by their long training 
and experience, they are ideally suited to 
do. The ends of justice will be better 
served by trusting these courts to act ob- 
jectively and in consonance with principles 
governing the grant of bail which are re- 
copnised over the years, than by divest- 
ing them of their discretion which the 
legislature has conferred upon them, by 
laying down inflexible rules of general ap- 
‘plication. It.is customary, almost chronic, 
to take a statute as one finds it on the 
ground that, after all. “the legislature in 
its wisdom” has thought it fit to use a 
particular expression. A convention may 
usefully grow whereby the High Court 
and the Court of Session may be trusted 
to exercise their discretionary powers in 
their wisdom, especially when the discre- 
tion is entrusted to their care by the legis- 
lature in its wisdom. If they err, they are 
liable to be corrected. 
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34. This should be the end of the mat- 
ter, but it is necessary to clarify a few 
points which have given riseto certain 
misgivings. 

35. Section 438 (1) of the Code lays 
down a ‘condition which has to be satis- 
fied before anticipatory bail can be grant- 
ed. The applicant must show that he has 
“reason to believe” that he may be arrest- 
ed for a non-bailable offence. The use of 
the expression “reason to believe” shows 
that the belief that the applicant may be 
so arrested must be founded on reason- 
able grounds. Mere ‘fear’ is not ‘belief, 
for which reason it is not enough for the 
applicant to show that he has some sort 
of a vague apprehension that some one is. 
going to make an accusation against him, 
in pursuance of which he may be arrested. 
The grounds on which the belief of the 
applicant is based that he may be arrest- 
ed for a non-bailable offence, must be ap 
able of being examined by the court ob- 
jectively, because it is then alone that the 
court can determine whether the applic- 
ant has reason to believe that he may be 
so arrested. S. 438 (1), therefore, cannot 
be invoked on the basis of vague and 
general allegations, as if to arm oneself 

jin perpetuity against a possible arrest. 
Otherwise, the number of applications for 
anticipatory bail will be as large as, at 
any rate, the adult populace. Anticipatory 
bail is-a device to secure the individual's 
liberty; it is neither a passport to the 
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commission of crimes nor a shield against 
any and all kinds of accusations, likely 
or unlikely. 


Secondly, if an application for anticipa- 
tory bail is made to the High Court or 
the Court of Session it must apply its 
own mind to the question and decide whe- 
ther a case has been made out for grant- 
in such relief. It cannot leave the ques- 
tion for the decision of the Magistrate 
concerned under S. 487 of the Code, as 
and when an occasion arises. Such a 
course will defeat the very object of Sec- 
tion 438. í 


Thirdly, the filing of a First Informa- 


‘tion Report is not a condition precedent 


to the exercise of the power under S. 488. 
The imminence of a likely arrest founded 
on a reasonable belief can be shown to 
exist even ifan F. I. R. is not yet filed. 

Fourthly, anticipatory bail can be grant- 
ed even after in F. I. R. is filed, so long as 
the applicant has not been arrested. 

Fifthly, the provisions of S. 438 cannot 
be invoked after the arrest of the accused. 
The grant of “anticipatory bail” to an ac- 
cuséd who is under arrest involves a 
contradiction in terms, in so far as the of-| 
fence or offences for which he is arrested, 
are concerned. After arrest, the accused 
must seek his remedy under S. 487 or Sec- 
tion 489 of the Code, if he wants to be 
released on bail in respect of the offence 
or offences for which he is arrested. 


86. We have said that there is one- pro- 
position formulated by the High Court 
with which we are inclined to agree. That 
is proposition No. (2). We agree that a 
‘blanket order’ of anticipatory bail should 
not generally be passed. This flows from 
the very language of the section which, 
as discussed above, requires the applicant 
to show that he has “reason to believe” 
that he may be arrested. A belief can be 
said to be founded on reasonable grounds 
only if there is something tangible to go 
by on the basis of which it can be said 
that the applicant’s apprehension that he 
may be arrested is genuine. That is why, 
normally, a direction should not issue 
under S. 488 (1) tc the effect that the ap- 
plicant shall be released on bail “when- 
ever arrested for whichever offence what- 
soever”. That is what is meant by a 
‘blanket order’ of anticipatory bail, an 
order which serves as a blanket to cover 
or protect any and every kind of allegedly 
unlawful activity, in fact any eventuality, 
likely or unlikely regarding which. no 
concrete information can possibly be had. 
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may be arrested for a non-tailable offence. 
It is unrealistic to expect the applicant to 
draw up his application with the metical- 
ousness of a pleading in a civil case and 
such is not requirement of the- secticn. 
But specific events and facts must be dis- 
closed by the applicant in order to enakle 
the court to judge of the reasonableness of 
his belief, the existence of which is tne 
sine qua non of the exercise of power ccn- 
ferred by the section. : 


87. Apart from‘ the fact that the very . 


language of the statute compels this ecn- 
struction, there is an important principle 
involved in the insistence that facts, on the 
basis of which a direction under S. 438 | 1) 
is sought, must be clear and specific, rot 
vague and general. It is only by the cb- 


y Servance of that principle that a possikle 


conflict between the right of an individual 
to his liberty and the right of the police 
to investigate into crimes reported to 
them can be avoided. - 


A blanket order of anticipatory bail is 
bound to cause serious int=rference w-th 
both the right and the duty of the pol:ce 
in the matter of vere because, ze- 
gardless of what kind of offence is alleged 
to have been committed by the applicent 
and when, an order of bail which compze- 
hends allegedly unlawful activity of any 
description whatsoever, will prevent the 
police from arresting the applicant even if 
he commits, say, a murder in, the preserce 
of the public. Such an ord=r can then be- 
come a charter of lawlessness and a wea- 
pon to stifle prompt investigation into >f- 
fences which could not pcssibly be pze- 
dicated when the order was passed, There- 
fore, the court which grants anticipatory 
bail must take care to specify the offerce 
or offences in respect of which alone the 
order will be effective. The power should 
not be exercised in a vacuum. 


88. There was some discussion befere 
us on certain minor modalities regard-ng 
the passing of bail orders under S. 438 :1). 


Can an ordér of bail be passed under that . 


section without notice to the public -pro- 
secutorP It can be. But notice should issue 
to the public prosecutor or the Goven- 
ment Advocate forthwith and the quest:on 
of bail should be re-examined in the light 
of the respective contentions of the partes. 
The ad interim order too must conform: to 
the requirements of the section and soit- 
able conditions should be imposed on -he 
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The ratioriale-of a direction’ under Sec- 
tion. 488 (1) is the belief of the applicant 
{founded on. reasonable grounds . that ae 


~ 


-operation of an order passed under 
„tion 488 (1) be limited in point of time? 


‘investigational rights of the police. 


S.C. 1649 


applicant even at that stage. Should ae 
ec- 


Not -necessarily. “The Court may, if there 

are reasons for doing so, limit the opera- 

tion of the order to a short period until 

after the filing of an F. I. R. in respect of 

the matter covered by the order. The ap- 

plicant may in such cases be directed to 

obtain an order of bail under S. 437 or 439 

of the Code within a reasonably short. 
period after the filing of the F. I. R. asi 
aforesaid. But this need not be followed 

as an invariable rule. The normal rule 

should be not to limit the operation of the 

order in relation to a period of time. 


89. During the last couple of years 
this Court, while dealing with appeals 
against orders passed by various High 
Courts, has granted anticipatory bail to 
many a person by imposing conditions set - 
out in S. 488 (2) Q (ii) and (iii). The Court 
has, in addition, directed in most of those 
cases that (a) the applicant should sur- 
render himself to the police for a brief 
period if a discovery is to be made under 
S. 27 of the Evidence Act or that he 
should be deemed to have surrendered 
himself if such a discovery is to be made. 
In certain exceptional cases, the Court has, 
in view of the material placed before it, 
directed that the order of anticipatory 
bail will remain in operation only for a 
week or so until after the filing of the 
F. I. R. in respect of matters covered by 
the order. These orders, on the whole, 
have worked satisfactorily, ‘causing the 
least inconvenience to the individuals 
concerned and least interference with ae 

e 
Court has attempted through those orders 
to strike a balance betweén_ the indivi- 
dual’s right to personal freedom and the 
investigational rights of the police. The 
appellants who were refused anticipatory 
bail by various courts have long since 
been released by this Court under Sec- 
tion 438 (1) of the Code. ` 


40. The various Appeals and Special 
Leave Petitions before us will stand dis- 
posed of in terms of this judgment, The 
judgment of the Full Bench of the Punjab: 
and Haryana High Court, which was . 
treated as the main case under appeal, is 
substantially set aside as indicated during 
the course. of this judgment. 


Order accordingly. 


1650 S.C, 


AIR 1980 SUPREME COURT 1650 — 
(From: Madhya Pradesh)* 


Y. V. CHANDRACHUD, C. J. S. 
MURTAZA FAZAL ALI AND 
D. A. DESAI, JJ. 
Ro Appeal No. 422. of 1980, D/- 9-5- 


The State of Madhya Pradesh, Appel- 
lant v. Ram Ratan, Respondent. 


Constitution of India, Art. 311 (2) (as it 
stood before amendment by Constitution 
(42nd Amendment) Act) — M. P. Civil 
. Services (Classification, Control and Ap- 
peal) Rules (1966), R. 15 (4) (i) (b): — 
Second show cause notice mentioning cer- 
tain punishment — Authority can impose 
lesser punishment than proposed — S. A. 
No. 42 of 1979, D/- 28-8-1979 (Madh Pra), 
Reversed. 


The punishing authority has in the 
second show cause notice to specify the 
punishment which it tentatively or pro- 
visionally decides upon to impose look- 
ing to the gravity of the charge which is 
held proved. At that stage the decision 
of the punishing authority is a tentative 
decision and in the very nature of things 
it must be so because an opportunity, has 
to be given to the delinquent government 
servant to make a representation on the 
nature of penalty. This would imply that 
if the delinquent officer in his representa- 
tion makes out a case for a lesser punish- 
‘ment the disciplinary authority would 
keep an open mind and after applying its 
mind to the representation made by the 
delinquent government servant, the auth- 
ority may either confirm its earlier tenta- 
tive decision or it would be open to it ta 
award a lesser penalty than the one ten- 
tatively decided. . In awarding _ lesser 
penalty Art. 311 (2) will not be violated. 
In fact, this leaves open a discretion to 
the punishing authority which accords 
with reason, fair play and justice. 


In the notice the disciplinary authority 
stated that it was tentatively proposed to 
impose major penalty, viz., removal from 
service. er taking into consideration 
the representation of the government ser- 
vant the disciplinary authority imposed 
penalty of compulsory retirement. 


Held when in the second show cause 


notice major penalty of removal from. ser: - 


vice was tentatively proposed, it did com- 


*Second Appeal No. 42 of 1979, D/- 
23-8-1979, (Madh Pra). 
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prehend within its fold every other minor 
penalty which could be imposed on the 
elinquent government servant. That -hav- 
ing been done, no exception could be 
taken to it. The’ second show cause notice 
could not be held to.be invalid on the 
ground that the notice did not specify the 
particular penalty to be inflicted on the 
delinquent Govt. servant. S. A. No. 42 
of 1979, D/- 23-8-1979 (Madh Pra), Re- 
versed. (Paras 4, 7, 9, 10) 
Cases Referred: Chronological Paras 
AIR 1978 SC 995 : (1978) 3 SCR 370 : 1978 
Lab IC 693 i 


Lab IC 578 8, 
AIR 51958 SC 586: (1959) Supp 1 SCR 


AIR 1958 SC 300: 1958 SCR 1080 7, $ 
AIR 1948 PC 121:75 Ind App 295 | 7 


Mr. S. K. Gambhir Advocate, for Ap 
ellant; Mr. N. S. Das Bahl Advocate, for ` 
espondent. 


DESAI, J.:— Respondent Ram Ratan 
was employed as a Forest Guard in the 
Forest Department of Madhya ` Pradesh 
Government. He was served with a 
charge-sheet dated March 6, 1969, in which 
he was accused of misconduct. Respon- 
dent refuted the charges. A departmental 
enquiry was held bv the Divisional Forest ¢ 
Officer, Mr. Malhotra, in respect of the 
charges framed against the respondent. 
Charge of misconduct was held proved 
whereupon the punishing authority serv- 
ed respondent with a second show cause 
notice. dated February 12, 1970, as con- 
templated by Article 311 (2) of the Con- 
stitution as it stood prior to its amend- 
ment by the Constitution (Forty-second 


13 
AIR 1970 SC 748 : (1969) 2 SCR 348: He 


Amendment) Act, 1976. The dispute in this ~ 


appeal centres around the construction of 
this notice No. E/1/2058 dated Febru- . 
ary 12, 1970, and its relevant portion may 
be extracted: 


“.,,.the Enquiry Officer has concluded 
in the report that he is guilty of the above- 
mentioned charges. Hence as a result of 
the abovesaid charges having been es- 
tablished, why you shall not be imposed 
major penalty under the M. P. Civil Ser- 
vices ActP.... : 

Why you will not be removed from the 
State service by imposing the abovesaid 
punishment?” 

2. After the respondent replied to the + 
notice the disciplinary-cum-punishing au- 
thority imposed the penalty of compulsory 


_ retirement on the respondent. The respon- 


dent questioned the validity and correct- 
ness of the punishment in Civil Suit 


1980. 


No. 227-A/73: filed by him in the Ccurt 
of the Civil Judge, Civil. Court, Class II, 
Sabalgarh. The trial ‘Court decreed the 
suit and set aside the order imposing the 
mee penalty of compulsory retirement 
and granted a declaration that respondent 
continues:.in service. On appeal by the 
State of Madhya Pradesh, the Secend 
Additional District Judge, Morena, set 
aside the decree of the trial Court and 
dismissed the suit of the respondent. On 
appeal by the respondent to the High 
Court a learned single Judge of -he 
Madhya Pradesh High Ccurt.allowed -he 
appeal of respondent and set aside he 
decree made by the District Judge end 
restored the one passed by the trial Ccurt 
with the result that a declaration was 
granted that the respondent would œn- 
‘tinue in service till the date.of his superan- 
nuation. Hence this appeal by special 
leave by the, State of Madhya Pradesh. 

8. The High-Court was of the opin‘on 
that strict compliance with Art. 811 A 
of the Constitution along with R. 15 (4 
() (b) of the M. P. Civil Services. (Classi- 
ication, Control and Appeal) Rules, 1966 
` (1966 Rules’ for short), must be insis-ed 
upon because it provides a safeguard 
‘against arbitrary removal from service of 
Government servants. Consistent with this 
approach and drawing sustenance . from 
the decision of ‘this Cotrt-in Union of 
India v. K. Rajappa Menon, (1969) 2 SZR 
843 : (AIR 1970 SC 748) i: was held that 
unless the disciplinary or competent 1u- 
thority tentatively determines to inflicd a 
particular penalty and specifies the pavti- 
cular penalty to be inflicted on the de- 
linquent Government servant,.the show 
cause notice cannot be sustained without 
such a particular penalty being specif.ed 
and the: final order cannct be  sustaired 
unless the.specified and no other penalty 
is imposed. . . i 

4. Article 811 (2) as it stood at -he 
relevant time prior to its amendment in 
1976 imposed a coristitutional obligaton 
upon the punishing authority to serve a 
second show cause notice where it is pro- 
posed after a departmental inquiry to m- 
„pose on the delinquent Government Œr- 
vant any of the penalties referred to in 


‘Art. 811 so as to give a reasonable oppor- ` 


tunity of making representation- on. he 
penalty proposed. Rule 1& (4) (i) b) _of. 
the 1966 Rules prescribes procedure to be 
‘followed by the disciplinary -authority 3e- 
fore imposing punishment to the effect 
-that the concerned authority should give 
a ‘netice setting the penaHy proposed to 
be imposed on the concerned. government . 
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. punishing authority is a tentative © 
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servant calling upon him to submit within 
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15 days of the receipt of notice or such 


further time’ not exceeding 15 days, as 
may be allowed, such representation as. 
he may wish to make on the proposed 
eaey on the basis of the evidence ad- 
ced during the inquiry held under 
Rule 14. It would thus appear that the 
punishing authority has in the second 
show cause notice to specify the punish- 
ment which it tentatively or provisionally 
decides upon to impose looking to the 
gravity of the charge which is held’ prov- 
ed. At that stage the decision of the 
deci- 
sion and in the very nature of things `it 
must ‘be so because an opportunity has 
to be given to the delinquent government 
servant to make a representation on the 
nature of penalty. This would imply that 
if the delinquent officer in his representa- 
tion makes out a case for a lesser punish- 
mént the disciplinary ` authority would 
keep an open mind and after applying its 
mind to the representation made by the 
delinquent government servant, the au- 
thority may either confirm its earlier. ten- 
tative decision or it would be open to it 
to award a lesser penalty than the one 
tentatively decided. _ i 


5. Principle of natural justice and fair 
lay implicit in Art. 311 (2) and Rule 15 
4) (i)-(b) would require that the discipli- 
nary authority has to take into considera- 
tion the representation made by the de- 
linquenf government servant. in response 
to the notice which is a constitutional ob- 
ligation, and if the delinquent officer is 
in a position to persuade by his representa- 


tion to. so modulate the punishment as 


would accord with the gravity of the mis- 
conduct and other mitigating or extenuat- 
ing circumstances all of which may enter - 
into. the verdict of deciding upon the 
penalty, and consequently the disciplinary | 
authority would be free to impose a lesser 


pany than the one proposed in the 
second notice. This. is the constitutional 
scheme. - ` i 


6. Ifthe view that the High Court has 
taken is to be ‘accepted that the discipli- 
nary authority must ' tentatively decide 
upon the penalty and specify the penalty 
in the second show cause notice and after 


-taking into consideration the representa- 


tion made -by the delinquent. government 
servant in response to the notice it can 
only. either confirm the tentative decision 
but cannot award a lesser punishment, the 


-exercise of giving -second show cause 
-notice becomes self-defeating and giving 


of the notice inviting the representation 
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on the question of penalty would be. an 
exercise in futility. 
would render a tentative decision as final 
and the rest being an empty formality. 
Such could not be the underlying object 
in enacting a constitutional mandate for 
the protection of government servants. 


7. In service jurisprudence for diffe- 
rent types of misconduct various penalties 
are prescribed in service rules. 1966 Rules 
prescribe as many as 9 penalties which 
can be awarded for good and sufficient 
reasons. In the list of penalties the first 
three are styled as ‘minor penalties’ and 
the remaining six are styled as ‘major 
penalties. Compulsory retirement is one 
of the major penalties. Similarly, removal 
from service which shall not be a dis- 
qualification for future appointment in 
government service and dismissal from 
service which shall ordinarily be a dis- 
qualification for future employment under 
the government are the other two major 
penalties, The disciplinary authority keep- 
ing in view the gravity .of misconduct 
committed by the government servant will 
tentatively determine the penalty to be 
imposed upon the delinquent government 
servant. Degree of seriousness of miscon- 
duct will ordinarily determine the penalty 
keeping in view the degree of harm that 
each penalty can inflict upon the govern- 
ment servant. Before serving the second 
show cause notice the disciplinary auth- 
ority will determine tentatively the penalty 
keeping in view the seriousness of mis- 
conduct. But this is a tentative decision. 
On receipt of representation in response 
to notice, the disciplinary authority will 
apply its mind to it, take into account any 
extenuating or mitigating circumstances 
pleaded in the representation and finally 
determine what should -be the penalty that 
would be commensurate with the circum- 
stances of the case. Now, if a major 
penalty was tentatively decided upon and 
a lesser or minor penalty cannot be award- 
ed on the view taken by the High Court 
because this was not the specified penalty, 
the government servant to whom a notice 
proposing major penalty is served would 
run the risk of. being . awarded major 
penalty because it would not be open to 
award a lesser or a minor penalty than 
the one specified in. the show cause notice. 
Such a view runs counter to.the principle 
of penology. In criminal and quasi-cri- 
minal eae! eae nae where the penalties 
are prescribed it is implicit thereunder 
that a major penalty would comprehend 
within its fold the minor penalty. If a 


major penalty is proposed looking to the 
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circumstances of the case, at that stage, 
after taking into consideration the re- 
pee bearing on the subject and 
aving an impact on the question of 
penalty a minor penalty can always be 
awarded. In penel statute maximum sen- 
tence for each offence is provided but the 
matter is within the discretion of the judi- 
cial officer awarding sentence to award 
such sentence within the ceiling prescrib- 
ed by law as would be commensurate 
with the gravity of the offence and the 
surrounding circumstances except where 
minimum sentence is prescribed and 
Court’s discretion is by legislation fetter- 
ed. This is so obvious that no authority 
is needed for it but if one is needed, a 
constitution Bench of this Court in Hukam 
Chand Malhotra v. Union of India, (1959) 
Supp 1 SCR 892: (AIR 1959 SC 536) dealt 
with this very aspect. Relevant portion 
of the second show cause notice which 
was before this Court may be extracted: 


“On a careful consideration of the re- 
port, and in particular of the conclusions 
reached by the Enquiry Officer in respect 
of the charges framed against you the 
President is provisionally of opinion that 
a major penalty, viz., dismissal, removal or 
reduction should we enforced on you. ” 


Ultimately, after taking into consideration 
the representation made by: the concern- 
ed government servant penalty of removal 
from service was imposed upon him. It 
was contended before this Court that in 
view of the decision of the Privy Council 
in High Commissioner for India and 
High Commissioner for Pakistan v. I. M. 
Lall 75 Ind App 225: (AIR 1948 PC 191) 
and Khem Chand v. Union of India, 1958 
SCR 1080 : (AIR 1958 SC 300) it is well 
settled that the punishing authority must 
either specify the ‘actual punishment’ or 
‘particular punishment’ in the second show 
cause notice otherwise the notice would 
be bad. Repelling this contention this 
Court observed as under: 


“Let us examine a little more carefully 
what consequences will follow if Art. 311 
(2) requires in every case that the “exact” 
or “actual” punishment to be inflicted on 
the Government servant concerned must 
be mentioned ir the show cause notice 
issued at the second stage. It is obvious, 
and Art, 311 (2) expressly says so, that the 
purpose of the issue of a show cause 
notice at the second stage is to give the 


‘Government servant concerned a reason- 


able opportunity of showing cause why 


.the proposed punishment should not be 


inflicted. on. him, for example, -if the pro- 
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-posed punishment is dismissal, it is open 
to the Government ‘servant. concerned. -0 
say in his representation thet even though 
the charges have been proved against 
him, he does not merit the sxtreme pend- 
ty of dismissal but merits a lesser punisa- 
ment such as removal or recuction in ranx. 
If it is obligatory on the punishing auti- 
ority to state in the show cause notice 
at the second stage the “exact”: or “par- 
ticular” punishment which is to be in- 
flicted, then a third notice will be neces- 
sary if the State Government accepts tke 
representation of the Government servant 
concerned. This will be against the vezy 
purpose for which the second show cau:e 
notice was issued”. j ` 

“... IE iw the present case the show. 
cause notice liad merely stated the punisa- 
ment of dismissal without mentioning tke 
other two punishments, it would still ke 
open to the punishing authority to impore . 
any of the two lesser punishments of re- 
moval or reduction in rank and no gris- 
vance could ‘have been mace either about 
the show cause notice or the actual punisi- 
ment imposed?’.. aah 

.8.. The High Court in support of is 
decision has relied upon - K. Rajappa 
Menon’s case. (AIR 1970 SC 748). Tte 
High Court appears to be of the view that ` 
the decision in Rajappa Menon’s case is 
an authority for the proposition that if 
the punishing authority fails to specify ary - 
particular punishment to be imposed œ 
the Government servant the show cause 
notice cannot be sustained without such 
a particular punishment being specified. 
Such was not the case before this Cout. 
in Rajappa Menon’s case. The contention 
canvassed before this Cour: was that | f 
disciplinary authority specifies the penalty 
tentatively decided upon by it, it woul 
indicate that the authority. has finally 
made up its mind and, therefore, the 
notice would be bad. ‘This contention wes. 
in terms. negatived relying upon Khem 
Chand’s. case (AIR 1958 SC 800) and it 
was observed that the procedure which s 
to be followed under Art. 811 (2) of tke 
Constitution of affording a reasonabe 
opportunity includes giving of two notices, 
one at the enquiry stage. and the other 
when the competent authority. as a result 
of the enquiry tentatively determines to 
inflict a particular punishment. It is quie 
obvious that unless the disc:-plinary or tre 
competent authority arrives at some tenta- 
tive decision it-.will not be.in a positim 
to determine what particular punishmeat 
to inflict and a second show cause notice 
cannot: be. issued. without such a tentatire 


‘disqualification which may have 
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determination. This is of no assistance in 
the case under discussion. . > 

`g. It is thus incontrovertible that if 
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. any particular penalty is specified as-ten- 


tatively proposed in the second show cause 
notice the disciplinary authority after tak- 
ing into consideration the ` representation 
made by the delinquent government ser- 
vant can award that penalty or any lessor 
penalty and in so doing Art. 311 (2) will 
not be violated. In fact, this leaves open 
a discretion to the punishing authority 
which accords with reason, fair play and 
justice. . 

10, The fact situation’ in this appeal is 
that in the notice dated -February 12, 
1970, the disciplinary authority ‘stated 
that it was tentatively proposed. to impose|: 
major penalty, viz.,. removal from service. 
Original notice ıs in Hindi language. Its 
translation in English language is placed 
on record. It clearly transpires from the 
notice that the punishing authority ` ten- 
tatively proposed to impose a major 
penalty of removal from service. Ultimate- 
ly, after taking into consideration the re- 
presentation of the respondent the dis- 
civlinary authority imposed penalty of 
compulsory. retirement. In . relation to’ 
penalty of removal from service the! 
penalty of compulsory retirement inflicts ` 
less harm and,. therefore, it is a. lesser 
penalty compared to removal from ser- 
vice. Compulsory retirement results in loss’ 
of service for certain years depending 
upon the. date of compulsory retirement 
and the normal age of superannuation; 
but the terminal benefits are assured. In 
removal from service there is a further 
some 
repercussion on terminal benefits. It was 
not disputed before us that in comparison 
to removal from service compulsory re- 
tirement is a lesser penalty. Therefore, 
when in the second show (cause) notice 
major penalty of removal from service was 
tentatively proposed, it did comprehend 
within its fold everv other minor penaltv 
which can be imposed on the delinquent 
government servant. That having been 
done, no exception can be taken to it. 


‘ll. The High Court was accordingly 
in error in holding that the second show 
cause notice was invalid and -on this 
ground allowing the second appeal of the 
respondent and decreeing his suit. Accord- 
ingly this appeal will have to be allowed. 


12. The next question is, what order . 
we should make in this appeal. If the ap- 





peal is allowed, naturally the suit of the 


respondent will stand dismissed. The res- 


` 
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pondent was a Forest Guard, a petty ser- 
-vant, a in the Forest Department of 
the State. The charge against him was that 
he removed some forest wood. worth 
about Rs. 310.12p. He. has been in this 
litigation for the last 10 years. He won 
in the trial court and in the High Court. 
‘This appeal was preferred by the State for 
a decision on the question of law which 
“may affect other cases. Allowing the State 
appeal would clarify the legal position and 
that would serve the purpose of the State 
in preferring the appeal. 


18. A welfare State would hardly be 
interested in pursuing its employee serv- 
ing in the lower echelons of service as 
would inflict unbearable burden on him. 
Further, if the order made by the High 
Court is not interfered with, the respon- 
dent would have to be reinstated in ser- 
vice but by the passage of time he would 
have by now retired on superannuation 
also and accordingly he would he entitled 
to his salary for the period commencing 
from the date of his compulsory retirement 
to the date of his normal retirement on 
superannuation, Since we are exercising 
our extraordinary jurisdiction under Arti- 
cle 186 of the Constitution, we are not 


_ bound to set aside the order of the High 


Court directing reinstatement of the res- 
pondent but as he would now only be en- 
titled to his back wages, we quantity the 
same at Rs. 10,000/- and direct that the 
State shall pay the same with costs quan- 
tified at Rs. 1000/- to the respondent. 
Such an approach ‘accords with the de- 
mands of social justice. reason and fair 

` play. (see Punjab Beverages Pvt. Ltd. v. 
uresh Chand (1978) 8 SCR 870;(AIR 
1978 SC 995)). 


14. The State shall pay the amount 
herein directed to be paid within two 
months from today and the respondent 
shall be entitled to his terminal benefits 
from the date of his retirement on super- 
annuation, ` 


15. This appeal stands disposed of ac- 
cordingly. 
Appeal allowed. 
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AIR 1980 SUPREME COURT 1654 
(From: Punjab) 
V. R. KRISHNA IYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY, JJ. 
ries Appeal No. 2047 of 1973, D/- 31-7- 


Sadhu Singh and another, Appellants 
v. Dharam Dev and. others, Respondents. 

Punjab Pre-emption (Repeal) Act (11 of. 
1973), S. 3 — Decree already passed by 
trial court challenging in appeal after the 
Act was passed — Decree affirmed in ap- 
peal would fall within mischief of S. 3 
— Provision interdicts passing of a de- 
eree even in appeal. AIR 1974 SC 2068, 
Rel, on. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2068 ; 2 

IYER, J.:— The short and single point 
raised by Shri Harbans Singh, learned 
counsel appearing: for the appellants, in 
this appeal by special leave is that the 
decree for pre-emption passed against 
the appellant is unsustainable in view 
of S. 3 of the Punjab Pre-emption (Re- 
peal) Act, 1973 which reads thus: 

S..3: “Bar to pass decree in suit for 
pre-emption on and from the date of 
commencement of the Punjab Pre-emp- 
tion (Repeal) Act, 1973 no court shall 
pass a decree in any suit for, pre-emp-~ 
tion.” i 

2. The section is plain and its mean- 
ing unambiguous that there is a statutory 
mandate against passing a decree for en- 
forcement of a right of pre-emption in 
the State of Punjab. The only point here 








by the trial court, challenged in appeal 
after the Act was passed and affirmed on 
appeal would fall within the mischief of 
S. 3 while the case pends ‘in the 
Court. We think that S. 3 interdicts 
passing of a decree even in appeal. 
one thing a decree challenged in 
is reopened and the appellants’ 
is a rehearing of the whole subject mat- 
ter and when a decree is passed in ap- 
peal the first decree merges in the appel- 
late decree and it comes within the scope 
of S. 3. The decision of this Court 
Amarjit Kaur .v: Pritam Singh reported 
in AIR 1974 SC 2068, directly covers the 
situation. E ; 

3. Necessarily, we have to allow the 


-appeal and’ dismiss the suit; but‘in the 


circumstances no ‘costs. 
Appeal allowed. 
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AIR 1980. SUPREME CDURT 1655.. 
(From: 1969 Rent. C.J. 657 (Delhi) ) 
S: MURTAZA FAZAL ALI AND P. S: 

KAILASAM, Į}. . 
. Civil Appeal No. 1085 of 1970, . D/- 
10-4-1980. ae 

M/s. Parasram Harnand’ Rao, Appellant 
v. M/s. Shanti Parsad Narinder Kumar 
Jain and another, Respondents. 

(A) Civil P. C. (5 of 1908), S. IL -and 
O. 9, R. 9 — Suit by tenant for declaration 
of his status dismissed for default — Ap- 
plication for setting aside decree also re~ 
jected — Warrant of possession issued in 
pursuance of decree — Subsequent ap- 
plication under S. 25 of Delhi Rent Con- 
trol Act for recalling warrant of possession 
held was barred: by res judicata or the 
principle contained in O. 9, R., 9. ATR 1965 
SC 295, Relied on; AIR 1959 C2l 181, 
Doubted. 1969 Rent Ci 657 (Delhi), 
Reversed. - (Para 5) 


(B) Delhi Rent Control Act (59 of 1958), 
S. 14 (b) — Eviction of tenant on ground 
of subletting or assigning. Involuntary 
sale is included. 1969 Rent CJ 
Reversed. _ 


The language of S. 14 (b) is wide enough 
- pot only to include.any sub-lease but even 
an assignment or any other mode by 
which possession of the tenanted premises 
is parted. In view of the wide amplitude 
of S. 14 (b) it can be held chat it does not 
exclude even an involuntary sale. In the 
instant case it was undoubtedly a volun- 
tary sale which clearly fell within the mis- 
chief of S. 14 (1) (b) of the Act. Assuming 
that the sale by the Ofcial Liquidator 
was an involuntary sale, then it undoubt- 
. edly became an assignment as 
for by S. 14 (b) of the Act. Consequently 
the tenant was liable to be evicted. 1969 
Rent CJ 657.(Delhi), Reversed. - ; 

. : (Paras 6, 7) 


Cases Referred: Chronological Paras 
AIR 1965 SC 295 :.(1964) 6 SCR 192 5 
AIR 1959 Cal 181 , 6 


`P, R: Mridul, Sr. Advocate (Mr. O. P. 
Sharma, Advocate with him). tor Appel- 
‘lant; Mr. S. K.: Bisaria Advocate, for 

Respondent. : 


FAZAL ALI, J.:— This appeal by spe- 
cial leave is directed against a judgment 
of the Delhi High Court and arises out of 
an ea roar filed by Respondent No. 1 
who claimed to be the tenant of the ap- 
pellant, recalling the warrant of possession 
issued by the Controller in pursuance of a 
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657 (Delhi), 


provided: 
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decree dated 31-7-1961 passed against the 
lst respondent 
-2.- The case had a rather chequered 
career having passed through several 
phases. To begin with the landlord-appel- 
lant executed a lease in respect of the dis-. 
.puted premises in favour of Respondent 
No. 2 for three years as far back as 1-4- 
1942. In 1948, a suit was brought by the 
appellant for eviction of the tenant for 
non-payment of rent on the ground of 
conversion of the user of the premises. 
- The suit for possession was however dis- . 
missed but a decree dated 31-11-1948 for 
arrears of rent was passed and it was held 
that Laxmi Bank was the real tenant. Sub- 
sequently, the Bombay High Court order- 
ed the Bank to be wound up and in the 
winding up brooding: the said High 
Court appointed an Official Liquidator © 
who on 16-2-1961 sold the tenancy rights ' 
to Respondent No. 1 — S. N. Jain. is 
sale was confirmed by the High Court on 
the same date and as a result thereof re- 
spondent No. 1 took possession of the pré- 
mises on 24-2-1961. On 5-4-1961, the land- 
lord-appellant filed an application under 
the Delhi Rent Control Act for eviction 
of Laxmi ‘Bank. On 31-7-1961, a decree 
for eviction was passed in favour of the 
landlord-appellant. On 22-1-1963, Respon- . 
dent No. 1 filed a suit for a declaration 
that he was a tenant of the landlord- 
appellant. This suit was dismissed for 
non-prosecution on 5-5-1964 and an ap- 
plication to set aside the ex parte- decree 
was also dismissed and the appeal against 
that order ‘also failed. Thereafter Respon- 
dent No. 1 filed an application under Sec- 
tion 25 of Delhi Rent Control Act (here- 
inafter referred to as the Act) for recalling 
the warrant of possession issued by the 
Court in pursuance of the decree dated 
© 81-7-1961 in favour of the landlord. 

8. The present appen! - arises out of 
these proceedings. e Rent Controller 
allowed the application and recalled the 
warrant of possession by its Order dated 


. 20-12-1966. The matter was then taken 


up by the landlord in appeal to the Rent 
Control Tribunal which by its Order dated 
25-11-1968 reversed the order of the Rent 
Controller and dismissed the tenanťs ap- 
plication. A second appeal against the 
order of Tribunal was-then filed by the 
tenant to the High Court which reversed 
the order of ‘the Rent Control Tribunal 
and restored the order of the Rent Con- 
troller, hence this appeal by special 
leave. i 
4. Mr. Mridul a peame the appel- 
lant challenged before us the findings of 
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the High Court on point Nos. 1 and 3 
which are formulated at page 91 of the 
judgment of the Delhi High Court. These 
points may be extracted thus :— 


“(1) The application made by the ap- 
- pellant before the High Court under Sec- 

. tion 25 was not barred by reason of the 

dismissal of the appellant’s suit for default 

e ap oR under Order IX, Rule 9, 
. PLC, l 


(3) The transfer to the appellant by 
the Ọfficial Liquidator of the tenancy 
rights being voluntary did not come with- 
in the mischief of Section 14 (1) (b) of the 
Act. 

_ 5. {n the first place it was argued that 
so far as point No. 1 is concerned, the 
High Court was wrong in holding that 
the application of Respondent No. 1 was 
not barred by the reason of the dismissal 
of the appellant’s suit for setting aside the 
ex parte decree by the principle of rés 
judicata or Order IX, Rule 9 C. P. C. It 
was contended that even if the previous 
suit filed by respondent No. 1 for declara- 
tion of his status as a tenant was dis- 
missed for default but as the application 
for setting aside the decree also failed, 
there was an adjudication against the then 
plaintiff-respondent No. 1 and therefore 
the present suit was clearly barred by the 
principles of res judicata or Order IX 
Rule 9. At any rate there can be no escape 


from the position that the application of ` 


respondent No. 1 would be clearly barred 
by the principle contained in Order IX, 
Rule, 9, C. P. C. In case of Suraj Ratan 
Thirani v. Azamabad Tea Co. (1964) 6 
SCR 192:(AIR 1965 SC 295) this Court 
held thus : 


“We are not however impressed by the 
argument that the ban imposed by O. IX, 
R. 9 creates -merely a personal bar or 
estoppel against the particular plaintiff 
suing on the same cause of action and 
leaves the matter at large for those claim- 
ing under him. Beyond the absence in 
O. IX, R. 9 of the words referring “to 
those claiming under the plaintiff’ there 
is nothing to warrant this argument. It has 
neither principle, nor logic to commend 
iberus The rule would obviously have no 
value and the bar imposed by it would be 
` rendered meaningless if the plaintif whose 
suit was dismissed for default had only to 
transfer the property to another and the 
latter was able to agitate rights which 
his vendor was precluded by law from 
putting forward.” ` 


6. In the instant case it was, the appel- 
lant who brought the previous suit which 


PE 


A.I R. 


resulted in a ‘decree for eviction of the 
tenant on 31-7-1€61 — a date when the 
Ist respondent had already taken posses- 
sion of the premises by virtue of transfer 
made by the Official Liquidator. Thus, the 
identity of- the. subject-matter being sub- 
stantially the same, this case clearly falls 
within the ambit of the ratio in the case 
supra. On this ground alone therefore the 
appellant is entitled to succeed because 
the High Court with due respect does not 
appear to have properly construed the 
scope of Order IX. Rule 9 C. P. C. There 
is however nothing to show that respon- 
dent No. 1 was a tenant within the mean- 
ing of Rent Control Act so as to maintain 


an application under S. 25 of the Act- 


when in fact he was an unlawful sub- 
lessee. As regards point No. 8, the High 
Court relying on a ‘decision of Calcutta 
High Court in Krishna Das Nandy v. 
Bidhan Chandra Roy reported in AIR 
1959 Cal 181 has Zound that as the transfer 
in favour of respcndent No. 1 by the Offi- 
cial Liquidator was confirmed by the 
Court, the status of the tenant by respon- 
dent No. 1 was acquired by operation of 
law and therefore the transfer was an in- 
voluntary transfer and the provisions of 
Rent Control Act would not be- attracted. 


‘After a careful perusal of the Calcutta 


case, in the first place it appears that the 
section concerned has not been extracted 
and we are not in a position to know what 
was the actual language of the section of 
the Bengal Act. Secondly, in our opinion, 
the official liquidator had merely stepped 
into the shoes of Laxmi Bank which was 
the original tenant and ‘even if the official 
liquidator had transferred the. tenancy 
interest to respondent No. 1 under the 
orders of the Court it was on behalf of 
the original tenant. It was undoubtedly a 
voluntary sale which clearly fell within 
the mischief of S. 14 (1) (b) of the Delhi 
Rent Control Act Assuming that the sale 


by the Official Liquidator was an involun-} 


tary sale. then it undoubtedly became an 
assignment as provided for by S. 14 (b) of 
Delhi Rent Control Act. S. 14 (b) runs 
thus :— 


“14 (b) — that the tenant has, on or after 


the 9th day of June, 1952, sublet, assign- 


ed or otherwise parted with the possession 
of the whole or any part of the premises 
without obtaining the consent in writing 
of the landlord.” . , 

7. The language of S. 14 (b) is wide 
enough not only'to include any sub-lease 
but even an assignment or any other mode 
by which possession of the tenanted pre- 
mises is parted. In view of the wide am- 
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opinion that it does not exclude even an 
involuntary sale. For these -reasons theze- 
fore we are unable to agre2 with the vizw 
taken by the High Court. The appeal is 
accordingly allowed, the judgment - end 
decree of the High Court are set as:de 
and the plaintiffs application under S. 25 
_jof the Delhi Rent Control Act. 


. 8 Mr. Bisaria, learned counsel appear- 
ing for the respondent submitted that as 
the tenant has been in the premises fo7 a 
period of 19 years and is conducting busi- 


ness therein, he may be permitted  svffi- © 


cient time to make alternative .arrange- 
ments. Mr. Mridul appearmg for the ap- 
pellant fairly conceded that he would 
have nc objection if one years time is 
allowed to the respondent provided he 
gives an undertaking for handing over 


peaceful and vacant possession at the ex-’ 


piry of the time. We ther2fore ‘allow tme 
-to the respondent to vacate the prem ses 
on or beforé 15th April, 1981 on the con- 
dition that he files an undertaking within 
two weeks to the effect, (1) that he shall 
handover vacant. and peazeful possession 
to the landlord. on or before 15th April, 
1981; (2) that he shall not. induct any per- 
son on the premises; (8) that he shall go 
on paying the compensation for wrongful 
. use of premises equivalent to the rent 


9. The undertaking must be filed sup- 

ported by an affidavit within two weeks 

_ from today failing which the order grant- 
_ ing time shall stand revoked. 

10. There will be no crder as to costs. 

; Appeal allowed. 


AIR 1980 SUPREME COURT 1657 
l (From: Rajasthan) 
JASWANT SINGH AND P. S. 
: KAILASAM, JJ. 
` Criminal Appeal No. 253 of 1978, D/- 
24-1-1979. F 


Alam and others, Appellants v. State 
of Rajasthan, Respondent, 


Constitution of India, Art. 136 — | Ap: | 


p against conviction under. S. 2 
ajasthan Preservation of Certain Animals 
Act — No ground for nct agreeing with 
appreciation of evidence by courts below 
m- Offence committed in 1968 and zon- 
viction of accused: persons by trial court 
`- in 1970 — Conviction of accused confirm- 
“ed, but sentence of imprisonment redaced 
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-Alam v: Stato of Rajasthan 
plitude of S. 14 (b) we are clearly of the - 


.to jail. While, therefore, confirm 
‘conviction of the appellants, we reduce the 


S.C. 1657 


to. period already undergone — Fine of 
Rs. 300/- imposed in addition to Rs. 200/- 
already imposed. (Para 3) 


P. S. KAILASAM, J. :— This appeal by, 


- special leave is preferred by three. appel- 


lants Alam, Tahar and Latif against the. 
conviction and sentence imposed by the 
Big Court of Judicature of Rajasthan at 
Jodhpur in Criminal Revision -No. 859 of 


1971 for an offence under S.. 2 of the - 


Rajasthan Preservation of Certain Animals 
Act, having slaughtered a cow belonging 
to one Lala. 


2. A complaint was lodged by P. W. 1 
Brij Lal on 22nd November, 1968 at the 
Police Station Serhwa that he had learnt 


` that-the appellants had killed three or 


four cows on the Diwali day and had eaten 
the meat which was distributed amongst 
themselves. So far as the present case is 
concerned, ‘the appellants along with one 
Lala were put up for trial and the Assist- 
ant Sessions Judge accepted the evidence 
of P.W.2 Subhan and an extra-judicial 
confession spoken to by P. W. 10 and found 
the appellants guilty of the offences with 
which they were charged and sentenced 
them to two years’ R. I. and fine of Rupees 
200/- in default three months’ R. I. An 
appeal by the appellants to the learned 
Sessions Judge failed, A revision was pre- 
ferred to the High Court. The High Court 
declined to place any reliance on the evi- 
dence of P. W. 10 but acting on the evi- 
dence of P. W. 2 along with P. W. 1 Brij 
Lal who gave F. I. R., accepted the case 
of the prosecution and confirmed the con- 


‘ yviction and sentences imposed on them 


by the Trial Court. 


8. We have been taken through the 
judgment of the High Court and the rele- 
vant part of evidence in the case. We do 
not see any ground for not agreeing with 
the appreciation of the evidence by the 
courts below. The prosecution case is 
clearly made out. But taking into account 
the fact that the offence was - committed 
as long ago as November. 1968 and the 
conviction by the Trial Court was in 
1970, we do not think that we will be 
justified in sending back the appellants 
ing the 


period of imprisonment to the period 
already Leal StH and impose a fine of 
Rs. 300/- in addition to the fine of Rupees 


.200/- already imposed on them by the 
-courts below. In default of payment of 


fine, the appellants will undergo further 


oo 


imprisonment for a period of six months. . 


_ Fine to be paid within three months. — 
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With this modification of the sentence, 
the appeal is dismissed. 


Order accordingly. 


AIR 1980 SUPREME. COURT 1658 
í , (From: Karnataka) 
A. C. GUPTA AND P. S. 
’ KATLASAM, JJ. 


; Civil Appeals Nos. 2189 to 2141 


(N) of 
1969, D/- 21-9-1979. 


D. R. Krishnaswamy, Appellant v. Wes- | 


leyan Methodist Mission Trust Association 
and others etc. Respondents. 

Succession Act (89 of 1925), S. 82 — Con- 
struction of Will — Trial Courts {indin 
that Will was nenmiie Sige Court hold- 
ing Will to be fabricated without advert- 
ing to all the various aspects considered 
by trial court — View of- trial court on 
facts and circumstances of the case, found 
to be reasonable — Finding of High Court 
set aside — Decision of Karnataka High 
Court, Reversed. (Para 14) 


‘A. C. GUPTA, J.:— These three ap- 
peals arise out of a suit in which the plain- 
tiff, who happens to be the appellant in 
all these appeals, asks. for the following 
reliefs : i 

(a) a declaration that he is the owner of 
-the property in suit measuring about 27000 
square yards of land in Bangalore city 
under a Will dated July 9, 1959 executed 
by one Sripada Rao; 

(b) a declaration that the compromise 
deed dated August 26; 1959 executed by 
and between Sripada Rao, defendants 1 to 
4 and the father of defendants 5 and 6 
was null and void and that the real as well 
as the beneficial interest in the property 
in suit continued to vest in Sripada Rao; 

(c) recovery of possession of the pro- 

erty from the defendants and mesne pro- 

its, or : ; 

Alternatively, 
declaration that the property is liable to 
be attached and sold for the realisation of 
a sum of Rs. 19,850/- decreed in his fav- 
our by the Additional Civil Judge, Banga- 
lore in O. S. No. 74 of 1960 upon a pro- 
missory note stated to have been execute 
by Sripada Rao: the suit was brought by 
the present appellant aga the widow 
and three sons of Sripada Rao. 


2-8. The trial court held that the Will 
set up by the plaintiff was genuine, but 
the testator was not the owner of the pro- 
perty bequeathed as he had sold it to. the 
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the plaintiff - seeks a` 


father of defendants 5 and 6; however; 
the entire consideration not having been. 
paid the testator had beneficial interest in 
the property by way of unpaid vendor's: 
lien to which right the plaintiff had suc-. 
ceeded by virtue of the Will. The trial 
court also held that, the compromise deed,- 
(Ex. D-6) was void and that the plaintiff 
was entitled to the beneficial interest. 
which Sripada had in the property. The 
prayers for declaration of title to the dis- 
puted property and recovery of possession 
were refused, The alternative relief asked. 
for was also not granted. From the deci- 
sion of the trial court the plaintiff pre- 
ferred an appealto the High Court of 
Mysore at Bangalore against the part of 
the decree refusing some of the reliefs he 
had asked for. Appeals were also filed re- 
spectively by defendant No. 1, and de-. 
fendants Nos. 2 to 4 against the decree in 
favour of the plaintiff. The High Court 
meee J with the finding of the trial - 
court held that the Will was not genuine 
and on this view dismissed the suit. The 
High Court does not appear to have re- 
corded any finding on the other reliefs 
allowed by the trial court. Accordingly, 
the High Court allowed the two appeals 
filed by the defendants and dismissed the- 
plaintiffs appeal. 


4, Dan A a ` are the. facts. e the 
case. The disputed property originally be- 
longed to the first defendant, e Wesleyan 
Methodist Mission Trust Association. One 
pa Appaji and three others claiming to 

ave obtained the property under the Will 
of one Mary Deyaka who is said to have 
held the property on a permanent lease 
from the first deferidant, sold it to Sripada 
Rao on December 18, 1945 for Rupees 
57,000/-. The sale deed was registered on 
May 16, 1946. On May 15, 1946 a day. be- 
fore the registration of the sale deed Sri- 
pace executed a mortgage bond (Ex. D-9) 
‘or Rs, 28,000/- in favour of defendants 2 
and 8, The property offered as security 
was the land. in suit and three other pro- 
perties belonging to Sripada. The mort- 
gage deed, Ex. D-9, states that it was be- 
ing executed for raising money to pay the 
price of the land to. John Appaji and 
others. The mortgage deed was also re- 
gistered on May 16 and on the same day 
Sripada entered into an agreement (Ex. 
D-18) to sell 5557 square yards out of the 
disputed property to defendants 2 and 3 
for Rs. 16,725/-. On December 10, 1946 


„Sripada Rao executed another mortgage 


of the suit property in favour of defend- 
ant No. 4 for a consideration of Rs. 1 lac. 
On December 12, 1947 - Sripada Rao ex- 
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ecuted a sale deed (Ex. D-14) in pursarce 
of. the agreement to sell (Ex. D-13) ccn- 
veying the property to defendants 2 and 
8. The balance. of -consideration, Rupees 
14,725/- was to be adjusted against- the 
-dues under the mortgage bond (Ex. D 9). 
It appears that in the year 1949, the frst 
defendant brought a suit egainst Sripeda 
impleading the present detendanis 204 
and father of defendants 5 and 6, . ckal- 
lenging Sripada’s title to the disputed pro- 
perty alleging that Sripada’s vendors were 
only licencees and not permanent. lessees 
of the land. This suit, decreed by the t-al 
court, was -ultimately dismissed . by he 
High Court on appeal on the finding tiat 
Sripada’s vendors were permanent tenants. 
On March 18. 1951, Sripada: executel a 
sale deed (Ex. D-2) purporting to convey 
' the property in suit to the .father: of de- 
fendants 5 and 6 for-a consideration of 
Rs. 1,25,000/-. On the same day Sripada 
executed another sale deed (Ex. D-8) œn- 


veying certain other properties. inclucing - 


his residential house at Srirampuram to 
the father of defendants’ 5 and 6 for 
Rs. 25,000/-. The compromise deed (x. 


D-6) was executed ‘by and between 3ri- 


Dada Rao, defendants 1 ta 4 and fathe- of 
lefendants 5 and 6 whick ‘was. .descrized 
as “settlement of disputed .claims”.” On 
July 9, 1959, the’ Will in question is steted 
to have been executed by Sripada. Sri- 
pada died on October 18, 1959. . aa 


_5. The trial-court found: that Sripada 
Rao ‘had executed the. Will (Ex. P-2) “of 


his free will and volition when ‘he wa: in - 


.a sound state of mind”, The trial court 
came to this conclusion having considered 
the circumstances pointec ‘out.on be alt 
of ‘defendants as suspicious. ‘The will is 
in two pages. the first page contains two 
signatures of Sripada Rac at the fooċ of 
the page and the second page only one. 
Starting with preamble that the testator 
‘was in good health and his mental facul- 
ties were unimpaired, the will refer: to 
. his two sons who it:is ‘seid, lived apart 
and were of no help to him in his old age. 
It is mentioned that the plaintiff had ad- 
vanced money to him frem.time ‘to . ime 
and that the testator was bequeatnring 
the property to him'to repay the~.debt 


and also because of the friendship, love - 


and afféction he had for the plaintiff. The 
will contains a statement that Sripada had: 
not alienated the property and that if any 
dispute arose over the property, the.p ain- 
tiff was to face it. There -is another s-ate- 
ment to the effect that Sripada had made 
‘provision for his wife ‘and his unmarried 
laughter by giving them the. house in 


which he resided and certain other proper- 
ties. -` : S 
-'6.- ‘The circumstances. alleged by the 
defendants as suspicious are mainly as fol- 
lows. The ‘fact that on the first page of the 
will Sripada had signed twice and on the 
‘second page only once, was said to be'a 
suspicious feature.’ One of the attesting 
witnesses, PW-2 Venkatarao, as retired 
Manager of the Chief Engineer’s Office in 
Bangalore, has said that the first signature 
on the first page was “not perfect” be- 
cause Sripada’s hand was shaking and ‘that 
was what necessitated a second signature 
below the first. The explanation was ac- 
cepted by the trial court as reasonable 
and the Civil Judge added that “the very - 
fact that there were two signatures on the 
first ‘page....is an indication of the 
fenuineness of the will”. It may be stated 
ere that- the genuineness of the signatures 
was not questioned.. It was suggestéd to 
the plaintiff in cross-examination that he 
must have secured some blank papers 
bearing Sripada’s signatures. and used 
them to fabricate the will, The trial court. 
noted the fact that the. plaintiff had been 
helping Sripada Rao in the litigations in 
which Sripada was involved, but held that 
Sripada was -im full- possession of all his 
faculties and it was unreasonable to think 
that he would entrust blank papers con- 
taining his signatures to any person. 
7. It was contended that the will was 
wholly unnatural and many of the recitals. 
therein’ were false. The trial court point- 
ed out that Sripada had no great attach- 
ment for his sons and two of his daughters 
who were married. It is a fact that the re- 
cital that Sripada had made provision for 
his wife and the unmarried daughter by 
giving them the house in which he was 
residing at Srirampuram and certain other 
properety was untrue. It has been stated 
already that for a consideration of Rupees 
25,000/-; Sripada Rao: had sold the resi- 
dential house and.certain other properties 
at Bangalore to the father of defendants 
5 and 6. It is also‘true that except the 
ee covered by the two sale deeds 
ripada Rao had executed in favour of the 
father. of defendants 5 and 6, he had no 
other property. The trial court pointed out 
that it was not as if Sripada had bequea- 
thed by his will a valuable property to 
the plaintiff depriving his own wife and 
children.. The property was heavily en- 
cumbered as would appear from the facts 
stated above. According to the trial court 
the way Sripada juggled with the pro- ' 
perty, promptly mortgaging it with defend- 
ants 2 and 8 after having purchased the 
i : 
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property but before the sale-deed was re- 

‘gistered in order to be able to pay the 
sale-price, then selling a part of the pro- 
perty to defendants 2 and 3, later execut- 
ing another mortgage in favour of defend- 
ant 4, and afterwards conveying the pro- 
perty to the father of defendants 5 and 
6 shows that Sripada was an adventurer 
and proves that the deliberately untrue 
statements made in the will were quite 
consistent with his character. The trial 
court also pointed out another statement 
in the will which is significant in this 
connection, that the plaintiff was taking 
the property at his own risk with the 
prospect of litigation. According to the 
trial court, having regard to the kind of 
man Sripada was, the incorrect recitals in 
the will should not be considered un- 
natural. It was contended on behalf. of 
defendants 1 to 6 that the disposition 
under the will apparently discharged the 
debt that Sripada owed to the plaintiff 
and the fact that the plaintiff instituted a 
suit on the promissory note without men- 
tioning anything in the plaint of that suit 
about the will suggested that the will was 
not in existence on the day the suit was 
instituted. According to the trial court all 
that could be inferred from this circum- 
stance was that the plaintiff was an un- 
scrupulous man but having regard to the 
other circumstances it would not justify 
a finding that the will was fabricated. 


‘8. The trial court further noted that 
the two attesting witnesses were respect- 
able men who remained unshaken in the 
face of gruelling cross-examination and 
that they were “not persons who cam be 
expected to join hands. with the plaintiff 
in cooking up the will’. The trial court 
also pointed. out that Sripada’s widow and 
children who were impleaded as defend- 
ants in the suit did not appear to chal- 
lenge the genuineness of the will. This, 
according to the trial Court, meant that 
they impliedly admitted execution of the 
will by Sripada Rao. 

9. The’ High Court found ‘ that the 
will was not genuine. The very appear- 
ance of the document seemed suspicious 
to the learned Judges. This is what the 
High Court says on this aspect: 

“The size of the letters and the spac- 
ing between the lines in the two pages of 
the document vary; on the first page the 
size of the letters is small and the spac- 
ing between the lines is uniform; on the 
second page, the letters are bigger and 
the spacing between the lines is large: 
About an inch of space is left between 


the schedule of the property - bequeathed 


and the concluding part of the body of the 
will. The document has been written on 
two sheets of paper in a manner which 
discloses a deliberate attempt made to 
adjust the writing to the alleged signature 
of Sripada Rao.” ; 


10. We have examined the documents 
for ourselves. To us it did not seem that 
there was an attempt to adjust the writing 
to Sripada’s signatures which appeared on 
both sheets o pee The genuineness of 
the signatures has not been questioned; 
what is alleged is that the plaintiff 
somehow got hold of two blank sheets 
of paper signed by Sripada Rao on which 
the will was fabricated. The trial court 
had found that Sripada who was in full 
possession of his faculties was not the 
sort of man whc would leave blank 
papers bearing his signature lying about - 
making it easy for anyone to put them to 
some use ‘not intended by Sripada. The 
High Court does not appear to have con- 
sidered this aspect. — 


11. Another circumstance on which 
the High Court finds that the will was 
not genuine is the incorrect statement 
made in the will that Sripada had left his 
residential house fcr his wife and unmarri- 
ed daughter. This certainly was a false 
statement, but the High Court does not 
take note of the reasons which prompted 
the. trial court not to take the incorrect 
recitals in the will as proof of the will 
not being genuine. In our opinion, the 
view taken by the trial court was’ reason- 
able and we are inclined to agree with it. 
The other important factor-that weighed 
with the High Court related to the pro- 
missory note executed by Sripada Rao in 
favour of the appellant. According to’ the 
High Court the suit that the plaintiff 
instituted against Sripada Rao’s heirs on 
the basis of this promissory note can be ' 
explained only.‘on the hypothesis that the 
will was not in existence on March 23. ° 
1960, when that suit was filed. The: High 
Court observes that if the plaintiff had 
“accepted the legacy which was in satis- 
faction of his debt, he could not have sued 
for the debt. It is not the plaintiffs case 
that he had made the election not ‘to 
accept the legacy”. According to the trial 
court, the fact that the plaintiff “instituted 
the suit suppressing the will may be an 
indication that plaintiff may not be quite 
scrupulous” but would not “justify a find- 
ing that the will was faked”. Having con- 
sidered- the facts of the case we agree 
with the view taken by the trial court. 
The High Court was also in “considerable 
doubt about the alleged borrowings - by 
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Sripada Rao from the plaintiff” and held 
that “if the debt is. false, the reasonable 
inference is that the will $ not true.” No 
one has questioned the genuineness of -he 


promissory note executed by Sripada Eao’ 


which proves that the plaintiff did lend 
money to him. Sirpada Rao’s widow end 
sons filed written statement in the suit 
brought by the plaintiff upon the pro- 
missory note, but did not ultimately con- 
test and the suit was decreed ex pate. 
The High Court observes that they {id 
not “put up.a serious contest”, There may 
have been various reasons why the defen- 
dants in that suit failed to contest and we 
do not see how this fact can be taken as 
a circumstance against the plaintiff in the 
present suit; it can hardy be suggested 
that it was a collusive affair between the 
plaintiff and Sripada’s heirs. | 


. 1% The High Court:does not refer 

to the finding recorded by the trial ccurt 
that the two attestmg wimesses P. W3. 2 
and 8 were respectable persons and that 
it was difficult to associate them with 
fabrication of the will. . 


18. The heirs and legal representat-ves 
of Sripada’ Rao who wer2 impleaded in 
these appeals as respondents have app.ied 
before us for transposing them as appel- 
- lants. This again is an indication hat 
they do not consider the will as -fabrizat- 
ed. However, in view of the order we 
propose to make in this appeal no. order 
is necessary on this application. 


- H. It appears to us that the Eigh 
Court in holding that the will was febri- 
cated did not advert to all the  var.ous 
aspects of the matter ccnsidered by the 
trial court. The view taken by the rial 
court seems to us to be reasonable and 
we do not find any valid ground why it 
should not be accepted. The: appeals are 
allowed and the matter is remitted to the 
High Court for determination of the ather 
geons involved in the appeals pre- 
erred before it. Costs of the appeab in 
this court will abide the final result: one 


set of hearing fee. 
f Appeals allowed. 


Kishan Singh v. Financial .Commr., Haryana 


Security of Land Tenures Act (herein 


S. C. 1661 


AIR 1980 SUPREME COURT 1661 
. (From: Punjab and Haryana)* 
R. S. SARKARIA AND O. CHINNAPPA 
. REDDY, JJ. STO 
Civil Appeal No. 2258 of 1969, D/- 
28-1-1979. 
Kishan Singh, Appellant v. The Finan- 
cial Commissioner, Haryana and others, 
Respondents. l l 
(A) The Punjab Security of Land 
Tenures Act (10 of 1953), S. 24 — Punjab 
Tenancy Act (16 of 1887), S. 82 — Limita: 
tion — Application for review made three 
and half years after passing of order 
under 1953 Act — Is prima facie time 
barred. (Para 15) 
(B) Punjab Tenancy Act (16 of 1887), 
S. 82 — Review of order determining sur- 
plus area — Order passed: ex parte be- 
cause petitioner failed to attend though 
he was duly served — Order cannot be 
said to be in violation of principles of 
natural justice. (Constitution of India, 
Art. 226). 


; (Para 13) 

M/s. B. D. Sharma, Ch. Ram Sarup and 
R. A. Gupta Advocates, for Appellant; ` 
M/s. Prem Malhotra and. M. N. Shroff 
Advocates, for Respondents. . 

_ SARKARIA, J: :— This appeal by certi- 
ficate is directed against an order dated 
2-9-1968, of the High Court of Punjab 
and Haryana dismissing in limine a writ 
petition filed by the appellant, to impugn 
certain orders of the Collector, the Com- 
missioner and the Financial Commissioner 
passed in proceedings under the hi 

after 
called. the Act). l 

2 The facts are as follows: 

3. The apellant owns land .in village 
Desu Malkana. Tehsil Sirsa, District Hissar 
in the State of Harayana. 

4. In proceedings under the Punjab 
Security of Land Tenures Act (hereinafter 
referred to as the Act), the Collector, 
Surplus Area. Sirsa, on February 21, 1961, 
held that since the total holding of the ap- 
pellant did not exceed 30 standard acres, 
there was no surplus area with him. | - 

5. Subsequently, it came to the notice 


.of the Collector that the appellant was, 


in fact, holding much more than the ceil- 
ing of 60 ordinary acres fixed under Sec- 
tion 2 (2) of the Act. He, therefore, issued 
notice to the appellant, why the order be 
not reviewed. According to the recital in 
the Collector’s order, this notice was serv- 


*Civil Writ No.. 2770 of 1968, D/- 2-9- 
1968 (Punj and Har). 
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-ed on him. The appellant did not appear 
and on June 5, 1962, the Collector pro- 
ceeding ex parte against the appellant, 
reviewed his earlier order and declared 
80.80 ordinary acres equivalent to 11.37 
standard ‘acres as surplus area with the 
appellant. | 

6. About 4 or 5 years thereafter,. the 
` appellant filed an application before the 

Collector, for review of his order dated 


June 5, 1962. The Collector rejected the. 


same by a summary order dated Janu- 
ary 27, 1967. . . ok 

7. Against that order, the appellant 
went in revision before the Commissioner, 
who rejected the same by an order dated 
November 15, 1967. 


8. The appellant’s further revision be- - 


fore the Financial Commissioner met the 
same fate on April 22, 1968. 

9. On August 18, 1968, the appellant 
filed a writ petition under Articles 226 
and 227 of the Constitution, praying for 

uashi the aforesaid orders dated 

. June 5, 1962/January 1, 1967, November 
15, 1967 and April 22, 1968, of the Col- 
lector, the Commissioner and the Finan- 
cial Commissioner, respectively. The 
challenge was based on these grounds: 

(i) The order dated, June 5, 1962 was 
illegal and against the principles of 
natural justice, as` the same was. passed 
ex parte without giving any opportunity 
to the writ petitioner to be heard in the 
matter. x 

(ii) An area of more than 20 bighas_ of 


Banjar Qadim and Ghair Mumkin quality, : 


which did not fall within the definition of 
“land” in the Act, was illegally taken into 
account in determining the ‘surplus areg. 

iii) There are old tenants in continuous 
(o den possession’ over a part ot the 
total holding of the petitioner since be- 
fore the coming into force of the Act, and 
the area under such tenants had to be 
excluded from the purview of surplus pro- 
ceedings. i 

(iv) In any case, under the Act, the 
petitioner is entitled to a minimum ‘per- 
missible area’ of 30 standard acres. 

10. No copy of the petition, which is 
said to have been filed by the appellant 
_ before the Collector requesting for review 

of his order dated June 5, 1962, was filed 
before the High Court: An uncertified 
copy dated November 4, 1965 has now 
been placed before’ us at the time of 
arguments by the learned counsel for the 
appellant. a i 
11. The learned counsel for the - res- 
_pondént-State has expressed doubts about 


Kishan Singh v. Financial Commr., Haryana 


A.LR. 


the authenticity of the copy. It is pointed: 
out that this copy of the petition is dated 
November 4, 1965, while the Commis- 
sioner’s order states that the Review Peti- 


‘tion was filed before the Collector by the 


appellant in 1967. However, a copy ot the 
Collector’s order dated June 5, 1962 is on 
the’ file. At is recited therein by the Col- 
lector that Kishan Singh was duly served: 
he failed to attend; and therefore ex parte 
proceedings were taken against him. There 
is no reason to doubt the correctness of 
this recital. 


12. The definition in S. 2 (2) of the 
Act states that “permissible area” in re- 
lation to a land-owner or a tenant, means 
thirty standard acres and where such 
thirty’ standard acres on being converted 
into ordinary acres exceed sixty acres, 
such sixty acres. 


«+43. Presumably. the Collector's order 
dated August 21, 1961, whereby he held 
that there was no surplus area with the 
appellant, was passed under the mistaken 
impression that the limit of the ‘permis- 
sible area’ fixed by the Act is 30 standard 
acres; while such limit was 60 ordinary 
acres. The review was entertained by the. 
Collector to correct this mistake. On 
such review, it was found that the area 
with the appellant was 93.80 ordinary 


acres, which was 88.80 acres in excess off - | 


the permissible limit. Since the order was 
passed after service of notice on the ap- 
pellant, it cannot be said by any stretch| - 
of imagination. that there was a violation 
of the principles of natural justice. 


14. Section 24 of the Act lays down 
that the provision in regard to Appeal, 
Review and Revision under this Act shall, 
so far as may be, be the same as provid- 
ed in Sections 80, 81; 82, 83 and 84 of 
the Punjab Tenancy Act, 1887. 


15. Section 82 of the Punjab Tenancy 
Act. relates to Review. It prescribes a 
period of 90 days’ limitation from  the| 
passing of the order for making a Review 
ae This period can be enlarged 
if the applicant satisfies the Collector that 
he had sufficient cause for not making the 
application within that period. Even if the 
date on the copy of the application for 
review, now, furnished by the appellant 
is taken as a true copy of the original, 
then, also, this application for review was 
made about three and. a half years after 
the passing of that order. There is nothing 
said in this application as to why it was 
not made within the. prescribed period 
of 90 days. It was thus prima facie time- 
barred. 
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16. It was contended by the learned 
counsel for the appellant that the Collec- 
tor had no power in view of the proviso 
to Section 82 (1) of the Punjab Tenancy 
Act, which is applicable to. such a case 
to review the earlier order of 1961 which, 
probably was passed by his predecessor- 
in-office. 

17. The contention must be repelled. 
It is nowhere alleged in the writ petition 
or even in the grounds af appeal before 
this Court, that the earlier order . dated 
August 21, 1961 was not passed by the 
same person, who has pessed the later 
order dated June 5, 1962, sought to be 
reviewed. ` 

18. Learned counsel further contended 
that the impugned order dated June 5, 
1962 passed by the Collector, suffers from 
an error of law inasmuch as it has cal- 
culated the appellants’ permissible area 
after including about 20 bighas of banjar 
and ghair mumkin area in the holding of 
appellant. Such a plea, in’ general terms, 
was taken before the Commissioner also. 

19. The order dated November 15, 
1967, passed by the Commissioner, (copy 
of which is on the file) an the revision 
application filed by the appellant against 
the Collectors order dated January 27, 
1967, whereby the latter refused to review 
his order dated August 21, 1961, mentions 
that the review was sought on the ground 
that certain area which was banjar jadid 
or banjar qadin in 1953, was not exclud- 
ed from his holding in computing his 
surplus area. The Commissioner, however, 
dismissed this contention with the observa- 
tion that, according to the ruling of the 
Financial Commissioner in R. O. R. 900, 
1965-66, ta Singh etc. v. Amrik Singh; 
the rule: laid down by the High Court in 
Nemi Chand v. State, “had to be given 
effect, prospectively, and that 
already decided should rot be reopened” 
in the light of the interpretation of law 
given in the Financial Commissioners’ 
ruling. The Commissioner also noted that 
the Collector had refused to review be- 
cause the application in this respect was 
“belated”. We have alrezdy noticed that 


it was time-barred, and the Revision could - 


be rejected on this score alone. 

20. Be that as it may. it seems 
even in Revision before the Commissioner, 
the petitioner did not give the Survey 
Nowhere or particulars of the land which 
. was alleged to be banjar qadim and 
ghairmumkin rasta. He simply said that 
more than 20 acres was banjar qadin and 
ghairmumkin rasta and, es such, it did 
not come. within the definition of ‘land’ 


Tara Chand v. Zamindar Co-op. Marketing-cum-Processing Socy. 


cases’ 


that. 
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and should have been excluded from cal- 
culation. Even in this writ petition, he did 


ot give particulars of the area alleged 


to be banjar and ghairmumkin. No extract 
from the Jamabandi or Khasra’ Girdwari 
relating to the year 1953 was filed. The 
uncertificed copy now furnished by the 
appellant, which purports to be of the 
Collectors order dated January 27, 1967, 
does not show that any copy of the 
Khasra Girdawari or Jamabandi was pro- 
duced before him even at this stage. _ 


21. In the absence of any evidence on 
the record, learned counsel for the State 
does not concede that any banjar and 
ghairmumkin area (beyond 8 biswas) was 
included in the holding of the appellant 
for computing the surplus area. At best, it 
remains a disputed question of fact whe- 
ther any banjar qadim and ghairmumkin 
area, has been included in the permissible 
area of the appellant. 

22. In the absence of any authentic 
proof, such as copies of the Jamabandi 
and Khasra Girdawari of the relevant 
year, the High Court rightly dismissed the 
writ petition in limine. 

For reasons aforesaid, the appeal fails 
and is dismissed. In the circumstances of 
the case, we leave. the parties to pay and 
bear their own costs, 

Appeal dismissed. - 


AIR 1980 SUPREME COURT 1663* 
(From : Punjab and Haryana) 
V. R. KRISHNA IYER, A. D. KOSHAL 
AND O. CHINNAPPA REDDY, JJ. 
aoe Appeal No. 411 of 1980, D/- 13-3- 


_ Tara Chand, Appellant v. The Zamin- 
dar Co-operative | Marketing-cum-Pro- 
cessing Society Ltd. and- others, Respon- 
dents, f 5 

Punjab Co-operative Societies Act (25 
of 1961), S. 55 — Dispute touching busi- 
ness of a society — Competency to raise 
— A member of primary society whether 
can raise dispute touching business of 
central society of which the primary so- 
ciety is member — The member of the 
primary society not a member of the 
central society — Question as to whe- 
ther dispute can be raised left open in 
view of the compromise arrived at by the 
parties. i : 


*[Note:— No Law Point — Hence Judg- 
ment not reported.—Ed.} 
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AIR 1980 SUPREME COURT 1664 — 
: ' (From: Delhi)* . 

V. R. KRISHNA IYER AND A. P. SEN, JJ- 

icon Appeal No. 1445 of 1979, D/- 2-4- 


‘Miss Santosh Mehta, Appellant v. Om 
Parkash and others, Respondents. 


(A) Delhi Rent Control Act (59 of 1958), 
S. 15 (7) — Striking out defence — Power 
is discretionary —- Failure to pay rent 
coupled with defiance or gross negligence 
of tenant must exist — Payment of rent 
by tenant to his advocate — ‘Advocate in 
turn not depositing same in court — De- 
fence could not be struck out. C. R. 
No. 689 of 1978, D/- 17-10-1978, (Delhi) 
Reversed. 


Striking out defence of a tenant is a 
harsh extreme and having regard to the 
benign scheme of the legislation this 
drastic power is meant for use in grossly 
recalcitrant situations where a tenant is 
guilty of disregard in paying rent. That is 
why a discretion is vested, not a mandate 
imposed. Striking out a party’s defence is 
an exceptional step, not a routine visita- 
tion of a punitive extreme following upon a 
mere failure to pay rent. First of. all, there 
must be failure to pay rent which, in the 
context, indicates wilful failure, deliberate 
default or volitional non-performance. 
Secondly, the Section ‘provides no auto- 
matic weapon but prescribes a wise dis- 
cretion, inscribes no mechanical conse- 
quence but invests a power to overcome 
intransigence. Thus, if a tenant fails or 
refuses to pay or deposit rent and the 
court discerns a mood of defiance. or gross 
neglect, the tenant may forfeit his right 
to be heard in defence. It will be noted 
that S. 15 (7) is not couched in mandatory 
language. It uses the word “May”. There 
is no indication whatsoever in the Act to 
show that the exercise of the power of 
striking out of the defence under S. 15 


(7) was imperative whenever the tenant 


ailed to deposit or pay any amount as re- 
quired by S. 15. The provisions ‘contained 
in S. 15 (7) of the Act are directory and 
not mandatory. The effect of striking out 
of the defence under S. 15 (7) is that the 
tenant is deprived of the protection given 
by S. 14 and, therefore, the powers under 
8. 15 (7) must be exercised with due cir- 
cumspection. j (Paras 2 to 5) 


*C. R. No. 689 of 1978, D/- 17-10-1978 
_ (Delhi). 
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Santosh Mehta v. Om Parkash 


A. I. R. 
A.tenant who was a working woman re- 
gularly paid rent to her advocate but he 
in turn did not deposit the same in. court 
or paid to the landlord. - e l 
Held in the circumstances that it could 
not be said that she failed to pay or de- 
posit and in any view no case for punitive 
exercise of discretion to strike out the de- . 
fence had been made out. C. R. No. 689 
of 1978, D/- 17-10-1978, (Delhi) Reversed. 
' (Paras 7, 8) 
(B) Delhi Rent Control Act (59 of 1958), 
Ss. 15 (7), 25-B and 88 — Striking out de- 
fence of tenant — Order falls under S. 15 
and not under S. 25-B — Appealable under 
S. 38 — S. 25-B does not operate as bar 
— C. R. No. 689 of 1978, D/- 17-10-1978, 
(Delhi) Reversed. (Para 9) 
Cases Referred: ` Chronological Paras 
AIR 1964 SC 1317 i 5 


Mrs. Shyamala Pappu,, Sr. Advocate 
(M/s. P. H. Parekh, Rain Karan Jewala 
and Miss Vineeta Caprihan, Advocates 
with her), for Appellant; B. D. Sharma, ` 
Advocate, for Respondents. 

KRISHNA IYER, J.:— A short but im- 
teresting point affecting the validity and 
propriety of an order under S. 15 (7) of 
the Delhi Rent Control Act, 1958 (for short, 
the Act), has been raised by counsel: for 
the appellant. The decision of this ques- 
tion is of importance and we regard it as 
necessary to clarify. the position so that 
the error committed by the trial Judge may 
not be repeated. 

2. Rent Control laws are basically de- `, 
signed to protect tenants because scarcity 
of accommodation is a nightmare for those 
who own none and, if evicted, will be 
helpless. Even so, the. legislature has pro- | 
vided some grounds for eviction, and the 
Delhi law contains an extreme provision - 
for striking out altogether the defence of ` 
the tenant which means that even if he ` 
has excellent pleas to negative the land- 
lord’s claim the ccurt will not hear him. 
Obviously, this is a harsh extreme and 
having regard to the benign scheme of 
the legislation this drastic power is meant! 
for use in grossly recalcitrant  situations|.. 


- where a tenant is guilty of disregard inj ` 


paying rent. That is why a discretion is} : 
vested, not a mandate imposed. Section 15 
(7) reads thus: 
“If a tenant fails to make payment or 
deposit as required by this section, the ' 
Controller may orcer the defence against 
eviction to be struck out and proceed with 
the hearing of the application.” 


8. We-must adopt a socially informed. 
perspective while construing the provisions 
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>, 


and then it will be plain that the Con- 
troller ‘is armed with a facilitative power. 
He may or may not strike out the tenan-’s 
defence. A judicial discretion has built-in- 


self-restraint, has the schemz2. of the statute .. 


in mind, cannot ignore the conspectus of 
circumstances which are present in the 
case and has the brooding thought play- 
ing on the power that; in a Court, strik- 
ing out a party’s defence is an excep- 
tional step, not a routine visitation of a 
panitive extreme following upon a mere 
ailure to pay rent. First of all, there 
must be a.failure to pay rent which, in 
the context, indicates wilful failure, de- 
liberate default or volitional non-per- 
formance. Secondly, the section provides 
no“ automatic weapon but prescribes a 
wise discretion, inscribes no mechanical 


consequence but invests a power to over-. 


come intransigence. Thus, if a tenant 
fails or refuses to pay or deposit rent amd 
the court discerns a mood of defiance or 
gross neglect, the tenant may forfeit Lis 
right to be heard in defence. 
resort cannot be converted into the first 
resort; a punitive direction of court cannot 
be used as a booby trap to get the tenant 
out. Once this teleological interpretation 
dawns, the mist of misconception about 
matter-of-course invocation of the power. 


to strike out will vanish. Farewell to the 
realities of a given case is playing truant: 


with the duty underlying the power. 
4. There is no indication whatsoever 


in the Act to show that the exercise of the | 


pe of striking out of the defence undsr 
. 15 (7 was imperative whenever 

tenant failed to deposit or pay any amount 
as required by S. 15. The provisions coa- 
tained in S. 15 (7) of the Act are directo-y 
and not mandatory. It cannot be disputed 
that S: 15 (7) is a penal provision amd 
gives to the Controller discretionary pow=r 
in the matter of striking out of the defence, 
and that in appropriate cases, the Coa- 
troller may refuse to visit upon the tenant 


the penalty of non-payment or non-d>-. 
osit. The effect of striking out of the d2-. 


ence under S. 15 (7) is thet the tenant is 
deprived of the protection given. by S. 14 
m Marga the powers under S. 15 (7) 
of | 
circumspection. 

‘5. It will be noted that S. 15 (7) of the 

et is not couched in mandatory language. 
It uses the word ‘may’. The difference `n 
the language of S. 15 (7) with that of Se3- 
tion 18 (5) of the repealed Act is signifi- 
cant-and -indicates that in the present 
Act there is a deliberate modification of 

1980'S. C./105 X: G—10-A. 
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the. 


e Act must be exercised’ with due 
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-law in favour of the tenant. In this con- . 
nection, it-would be pertinent to refer fo 


the- observations of the Court in V. K. | 
Verma v. Radhey Shyam. AIR 1964 SC. 
1817. In that case, the Court compared. 
S. 18 (5) of the Delhi Rent Control Acct, 
1952 which laid down that on the failure’ 
of a tenant to deposit the arrears of rent 
within the prescribed time, “the court 
shall order the defence against ejectment’ 
to be struck out”, with S. 15 (7) of the 
Delhi Rent Control Act, 1958 which sub- 
stitutes ‘may’ and observed: 


“The change of the words from “The 
Court shall order the defence against eject- 
ment to be struck out” to the words “the 
Controller may order the defence against 
eviction to be struck out” is clearly de- 
liberate modification in law in favour of 
the tenant. Under the old Act the Court 
had no option but to strike out the defence 
if the failure to pay or deposit the rent is 
proved; under the new Act the Controller 
who takes the place of the Court has a 
discretion in the matter; so that in 
proper cases he may refuse to strike out 
the defence.” i 


These observations leave no doubt that 
under S. 15 (7) of the Act, it is in the 
liberal discretion. of the Rent Controller 
whether or not to strike out the defence. 
6. We stress the need for the Court to ` 
be aware of the milieu before exercise of 
this extreme power because the present 


‘case is illustrative of its erroneous use. 


7. The facts in this case cry for inter- 
vention, if one may say so. The appellant 
is a working woman who has to get to 
office and be there between 9.00 a. m. to 
5.00 p. m. Naturally, she has a difficulty 
in appearing in court for every hearing 
and so she prudently engaged an advocate 
to appear on her behalf and take proper 
steps to protect her interests. It is common 
p that all the arrears of rent had 

een paid by her by cheque or in cash to 
her advocate. It also transpires that the 
amounts received by cheque or in cash by 
the advocate were not deposited in court 
or paid to the landlord. It is further seen 
that when the tenant found that the 
amounts were not paid to the landlord by 
her advocate, she made a complaint to 
the Bar Council of Delhi and the matter 
is pending inquiry. From these circum- 
stances, we are inclined to conclude — 
indeed, that is the only reasonable conclu- 
sion in the circumstances — that the ten- 
ant has not failed to pay and, in any case, 
exercise of judicial discretion must 
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persuade the court not to strike out the de- 
fence of the tenant but give her fresh op- 
portunity to make deposit of the entire 
„arrears due. In the present case the de- 
posit has eventually been made in this 
Court when it directed such deposit to be 
made. 

8. The tenant did all she could by 
paying to the advocate the sums regularly 
but the latter betrayed her and perhaps 
helped himself. To trust one’s advocate is 
not to sin deliberately. She was innocent 
but her advocate was nocent. No -party 
can be punished because her advocate 
behaved unprofessionally. The Rent Con- 
troller should have controlled him 
self by a plain look at the eloqu- 
ent facts and not let down the help- 


less woman who in good faith believed in ~ 


the basic ethic of a noble profession. She 
did not fail to pay or deposit and, in any 
view, no case for punitive exercise of dis- 
cretion has been made out. The conclu- 
sion necessarily follows that the striking 
- lout of the defence was not legal and ‘the 
appellant should have been given an o 
portunity to contest the claim of the land- 
lord for her eviction. A sensitized judicial 
appreciation was missing. Unfortunately, 
the High Court did not closely look at this 
facet of the issue. On the other hand, the 
appeal was dismissed as not maintainable 
in view of S. 25B. 
_ 9. An order striking out the defence is 
appealable under S. 38. So this order is 
Jappealable. The reliance on S. 25B (8) to 
negative an appeal is inept because this is 
not an order under that special section but 
-lone under S. 15. Moreover, S. 25B (10) 
preserves the procedure except to the ex- 
‘|tent contra-indicated in S. 25B. Negation 
of a right of appeal follows from S. 25B 
(8) only if the order for recovery is made 
in accordance with the procedure speci- 
_ ified in this section (i. e. 25B). Here the 
dispossession. was not ordered under the 
ispecial provision in S. 25B but under 


Section 15. Nor can thè theory of merger ` 


salvage the order because the legality of 
the eviction. order depens on the legality 
of the order under S. 15 (7). Once, that 
order is found illegal what follows upon 
that cannot be sustained. : 

10. In the view we take of the effect 
of S. 15 (7) we allow the appeal in exer- 
cise of our jurisdiction under Art. 186 and 
direct the case to go back to the Rent 
Controller. Having regard to the fact that 
the landlord has not been able to make 
out his case of bona fide requirement for 
long because of the pendency of these 


proceedings, we direct the Rent Controller ==". —— 
IX/1X/E652/80/DVT 


- to dispose of the petition for eviction ex- 


Jawaharlal Nehru University v. B. S. Narwal 


A.I R. 


peditionnly and, as far as possible, within 
our months from today. 

11. Any further arrears, if accrued, will 
be paid under the directions of the Rent 
Controller on or before a date fixed by 
him. The order for eviction passed in this 
case after striking out the defence must 
fail in view of cur holding that the order 
striking out the defence itself is illegal. 
Necessarily, the orders of the Rent Con- 
troller and of the High Court must be 
and are hereby set aside. The parties will 
appear before the Rent-Controller on 16th 


. April, 1980. There will be no order as to 
costs, 


Appeal allowed. 


AIR 1980 SUPREME COURT 1666 
(From: Delhi)* 
V. R. KRISHNA IYER AND 
O. CHINNAPPA REDDY, JJ. 
Civil Appeal-No. 3115 of 1979 & Civil 
Mi Petn. No, 1926 of' 1980, D/- 4-8- 


Jawaharlal Nehru . University, Appel- 
lant v. B. S. Narwal, Respondent, 

Constitution of: India, Art, 226 — Rea- 
sonable opportunity of hearing — Edu- 
cational institution — Academic. perform- 
ance of student — Assessment by quali- 
fied and competent academic authorities 
— Question of giving opportunity of. 
hearing does not arise — No interference 
by Court except when bias or mala fides 
is alleged. Civil Writ No. 395 of 1979, 
D/. 6-8-1979 (Delhi), Reversed. 

When duly qualified and competent 
academic authorities examine and assess 
the work of a student over a period of 
time and declare his work to be unsatis- 
factory, no ‘question of a right to be 
heard can arise. The duty of an academic 
body in such a case is “to form an un- 
biased assessment of the student’s stan- 
dard of work based on the entirety of his 


-record and potential”, That is their func- 


tion, The very nature of the function of 
academic adjudication negatives any right 
to an opportunity to be heard, If the as- 
sessment by the academic body permit- 
ted the consideration of “non-academic” 
circumstances also, a right to be heard 
may ‘be implied. But if the assessment is 
confined to ‘academic performance, a 
right to be heard may not be so impli- 
ed. Of course, if there are allegations of ». 
bias or mala fides different considera- 


*Civil Writ No. 395 of 1979, D/- 6-8-1979 
(Delhi) 
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tions might prevail, but in the absence 
of allegations of bias or mala fides the 
declaration by an academic body that a 
student’s academic performance is ur- 
satisfactory, is not liable to be questior - 
ed in a’ Court on the grcund that tre 
student was not given an opportunity ef 
being heard. (Para 3) 

If a candidate for the M A. degree in 
a certain discipline fails to clear ary 
.single core course in that discipline :n 
the first three semesters, it cannot te 
said that the academic bcdy which has 
declared the academic performance of 
the candidate as unsatisfactory has acted 
arbitrarily in so declarirg. Where a 
student joined the University late ard 
missed several classes anid thus coud 
not make sufficient progress in the sub- 
ject, he could not complain that there 
were no arrangements to seach the su>- 
ject. Civil Writ No. 395 of 1979, D/- 6-3- 
1979 (Delhi), Reversed. (Paras 10, 12) 
Cases Referred : Chronological Paras 


(1973) 3 All ER 569, Herring v. Templ2- 


man 8, 9 
(1969) 2 WLR 1418: (1969) 2 All ER 9, 
R. v. Aston University Senate 9 
Mr. K. K. Venugopal, Sr. Advocate (Mr. 
H. K. Puri and Mr. S, C. Dhanda, Adv>- 
cates with him), for App=llant; Mr. A. 
K. Gupta, Advocate, for Respondent. 
O. CHINNAPPA REDDY, J. :— The 
Jawaharlal Nehru University, considered 
to be one of the prestigious academic in- 
stitutions of the country, is the appellant 
in this appeal by special leave of this 
Court under Article 136 of the Constita- 
tion. Named after the great liberal, 


humanist and democrat of the century, 


the University was established by Act 2f 
Parliament to “embody a unique syntha- 
sis of Humanities, the Scisnces & Teci- 
nology” and to “endeavour to promate 
the study of principles for which 
Jawaharlal Nehru workej during Fis 
lifetime, namely, national integraticn, 
social justice ,secularism, Cemocratic way 
of life, international understanding amd 
scientific approach to th= problems of 
society”. 

2. ‘The Court? is the supreme auti- 
ority of the University and it has the 
power to review the acts of the Execi- 
tive Council and the Academic Cound. 
The Vice Chancellor is the Principal Ex- 
ecutive and Academic Officer of the Uri- 
versity. The Executive Council is the ex- 
ecutive body of the University, in charge 
of the general management and admin- 
istration of the Univers:ty while tie 
Academic Council is the academic bocy 
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of the. University, responsible for the 
maintenance of standards of instruction, 
education and examination within the 
University. The Executive Council is em- 
powered to make ‘Statutes’ in the man- 
ner prescribed by the Jawaharlal Nehru - 
University Act and to make ‘Ordinances’ 
in the manner prescribed by the Sta- 
tutes, 


3. - Ordinances have bean duly made 
and Ordinance 13 deals with the award 
of M. A, B. A. (Honours) and B. A 
(Pass) degrees. The University offers In- 
tegrated Five-Year Programmes of stu- 
dies leading to the award of M.A. Degree 
in several Disciplines and Languages. 
Russian is one of the languages in which 
such a programme of studies is offered. 
The programme is spread. over ten 
semesters in five academic years, In the 
first two semesters, courses described as 
‘C’ level courses are given, in the next 
four semesters ‘B’ level courses are given 
and in the last four semesters ‘A’ level 
courses are given. Each 'C’ level course 
carries two credits, each ‘B’ level course 
three credits and each ‘As level course 
four credits, Paragraph 7.3 of Ordinance 
13 prescribes a minimum of 144 credits 
in the case of Social Sciences and 176 
credits in the case of languages for the 
Master of Arts Degree, out of which 
there have to be a minimum of 20 cre- 
dits from ‘C’ level courses, 60 from ‘B’ 
level courses and 64 from ‘A’ level 
courses in the case of Social Sciences 
and a minimum of 28 from 'C’ level 
courses, 84 from ‘B’ level courses and 
64 from ‘A’ level courses, in, the case of 
languages. It is\further prescribed that 
a minimum of 50% of credits but not 
more than,.75% should be in the discip- 
line in which the student is formally re- 


_gistered for the Master’s degree. It may 


be mentioned here that the courses in 
the discipline in which the student is 
formally registered are known as the 
‘core courses’ while the other courses for 
which also the student has to prescribe 
are known as ‘Tool courses’ and ‘optional 
courses’. Paragraph 7.5 prescribes that 
the courses on the basis of which a stu- 
dent earns his 'C’ level credits shall be 
at least from four disciplines, Paragraph 
7.6 provides that a student shall be re- 
quired to earn: at least a minimum. of 
ten credits from courses in Tools, Tech- 
niques and Methodology. Paragraph 8 of 
Ordinance 13 prescribes the method of 
evaluation. Sessional work is to carry 
the same weight as the semester exam- 
ination.. In each course a student is 
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graded on a ten point scale and the final 
grade point is obtained by applying -the 
-. formula, we bs . 


Where F, is’ the final grade point of the 
student. ©; is the credit of the ith 


course, G; is the grade point secured by 
the student in the ith course and n is 
the total number of courses for which 
. the student has prescribed, A student 
who fails in a course is required to re- 
peat the course or clear another course 
in lieu of the course in which he has 
failed. Paragraph 9 of the Ordinance 
prescribes the minimum standard of 
grade point requirements. Every student 
is required to maintain aminimum cumu- 
lative grade point average of 2.0 during 
the first two semesters, At the end of 
the sixth semester the cumulative grade 
point average has to be 4.0 if he is to 
further continue in the programme of 
study. If he is to be awarded the Master 
of: Arts degree he must have a minimum 
cumulative grade point average of 4.6;. 
Paragraph 11 of the Ordinance is impor- 
tant for the.purposes of this case and it 
- may: be extracted here. As it stood at 
the relevant time, it was as follows: 

“The Board of the School. on the re- 
commendation of the Centre, may re- 
move the name of a student from the 
course on the basis of unsatisfactory 
academic performance”, 


4, The respondent B./S. Narwal was 
admitted, in 1974, to the five-year inte- 
grated programme of study leading to 
Master of Arts Degree in Russian Langu- 
age at the Centre of Russian Studies in 
the Jawaharlal Nehru University. As he 
was seeking a degree in Russian Langu- 
age, the ‘core courses’ had necessarily to 
be those concerned with Russian langu- 
age, literature and translation. In the 


. first two semesters, he failed to take the - 


sessional tests in any of the ‘core courses’ 
in Russian and consequently he was not 
allowed to sit for the end semester exa- 
minations. He thus failed to clear any 
of the ‘core courses’ in the first two 
semesters. He, however, appeared for 
the examinations in the ‘tool’ and the 
‘optional courses’ in the first two semes- 
ters and prescribed for five credits in 
two courses, in the first semester and 
eight credits in three courses, in the 
‘second semester.“ In the. third. semester 
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‘the respondent requested: permision of. 
-the University to repeat the “courses of - 


the first semester so as to enable him to 
pass them. As a special case, he was 
permitted to do so, ‘but he failed in all 
the five courses in respect of which he 
sought and obtained permission to so re- 
peat, The respondent, however, passed 
(securing B+)-in an optional course for 
which he prescribed in the third semes- 
ter. At the end of the third semester the 
net result was that he had not cleared 
a single ‘core course’, 


5. The Centre of Russian Studies was 
dissatisfied with the performance of the 


` respondent and some- other students and 


at-a meeting held on January 20, 1976, 
the Centre decided to recommend to the 
Board of Studies, School of Languages, 
that seven students including the re- 
spondent should be struck off the rolls 
of the University for unsatisfactory per- 
formance. The recommendation of the 
Centre of Russian Studies was accepted 
by the authorities of the University and 
by. an office order dated January 31, 
1976, the respondent and others were re- 
moved from the rolls of the University 
for unsatisfactory performance as re~- 
commended by the Centre, oY 


6. The respondent appeared to accept. 
the decision of the University and kept 
quiet for a period of two years and six 
months, but in August, 1978, he filed a 
writ petition in the Delhi High Court - 
challenging the order removing him 
from the rolls of the University on the 
ground that the order had been made in 
violation of the principles of natural jus- 
tice. The writ petition was opposed by 
the University but when the writ peti- 
tion came for hearing on November 24, 
1978, on a query by the-Court whether 
it was feasible to readmit the respon- 
dent, the University agreed to reconsider 
the question sympathetically. Thereupon, 
the writ petition was dismissed. Pursu- 
ant to the assurance given before the 
High Court the Centre of Russian Stu- 
dies considered the' question once again 
and found itself unable to- admit the re- 


- spondent in the middle of the academic 


year. The respondent was, however, in- 
formed that his case could be consider- 
ed in the monsoon semester commencing 
from July 1979, that is, at the beginning 
of the. academic year. The respondent 
was advised to send a fresh application. 
for admission.. . em , 

7. ‘The respondent being dissatisfied 
with the. attitude of the University’ filed 


. 1980 


. a fresh writ. petition in the High Court, © 
_ once again, challenging the order remov- . 


ing him from the rolls of the. University. 
The High Court by their judgment dated 


August 6, 1979 allowed the writ petition: 


firstly on the ground that the respon- 
dent was given no opportunity to show 
cause. before action’ was taken against 
him and secondly on th ground that 


the University did not apply its mind to- 


the question whether the petitioner’s 
performance was unsatisfactory. The 
High Court quashed the order. removing: 
the respondent from the rolls of the 
University and gave the following direc- 
tions to the University: 


“(1) That the petitioner B. S. Narwal. 


should be admitted in the 7th semester 
which is the monsoon semester of 1979; 

(2) that the petitioner should be per- 
mitted to complete the ter semesters by 
the end of the academic year 1981 so as 


to qualify him to get his M. A. Degree;: 


(3) that the petitioner should be per- 
mitted to secure the required 180 cre- 


dits by the end of the academic year- 


1981 and to make up the deficiency in 
the credits he has secured so far by tak- 
ing up the contact hours, sessional tests 
and semester examinations of the appro- 


_ priate semester before the completion of 


Po 
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his 10th semester; 


` (4) that the University shall permit 


the petitioner to join the appropriate 
groups for taking up the required courses 
and make proper arrangements of ses- 


sional tests and semester examinations, 


at reasonable intervals so as not to 
crowd too many academic requirements 
at one time”, 


8. The first question foz our conside- 
ration is whether the respondent was 
entitled to an opportunity of being heard 
before action was taken removing him 
from the rolls of the University. What 
should be mentioned right at the outset 
is that this is not a case af expulsion of 
a: student pursuant to a caim, 
authorities of a University, to discipline 
the student at their discretion and the 
right of the student to freedom and jus- 
tice, The case is merely one of assess- 
ment of the ‘academic performance of a 
student which the prescrited authorities 
of the University are best qualified and 
perhaps, are least qualified 
to judge. Nor can there be any question 
of any opportunity to be heard being 
Piven, One does not hear of a claim to 
be heard when a candidate fails to qua- 
lify -at_ an. aptitude or intelligence test, 
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by the. 
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‘competent. ‘academic authorities .examine|. ~ 


and: assess the work of a student over a 


. period of time and declare his work to 


be unsatisfactory we are unable to see 
how any question of a right to be heard 
can arise. The duty of an academic body 
in such a case is ‘to form an unbiased 
assessment of the student’s standard of 
work based on the entirety of his record 
and potential’ Herring v. Templeman, 
(1973) 3 All ER 569 at p. 584, That is their 
function. The very nature of the func- 
tion of academic adjudication (if the use 
of the word adjudication is permissible 
in the context) appears to us to negative 
any right to an opportunity to be heard. 
If the assessment by the academic body 
permitted the consideration of ‘non- 
academic’ circumstances also, a right to 
be heard may be implied, But if the as- 
sessment is confined to academic per- 
formance, a right to be heard may not 
be so implied, Of course, if there are 
allegations of bias or mala fides different 
considerations might prevail, but in the 
absence of allegations of bias or mala 
fides we do not think that the declara- 
tion by an academic body. that a stu- 
dent’s academic performance is unsatis- 
factory, is liable to be questioned in a 
Court on the ground that the student 
was not given an opportunity of. being 
heard. Large and expanding, perhaps 
rightly, as the field of natural justice 
and fair dealing is, necessary and whole- 
some as ‘hearing’ an affected party even 
by academic bodies is, there are limits 
to attempt at unnatural extensions of 
the doctrine of ‘audi alteram partem’. 
Without granting absolutism to academic 
authorities even in academic matters, we 
think this case hardly calls for judicial 
intervention. 


9. The learned counsel for the re- 
spondent relied on R. v. Aston’ Univer- 
sity Senate, (1969) 2 WLR 1418: (1969) 
2 All ER 964 to contend that the exam- 
ining body of the University was bound 
to give an opportunity to a student be- 
fore requiring him to withdraw from the 
University consequent on his failure in 
the examination. Admittedly, in that 
case, the examiners took into considera- 
tion a “wide range of extraneous factors 
some of which by their very nature, for 
example, personal and family problems 
might only have been known to the stu- 
dents themselves”, Therefore, Donaldson, 
J., observed that in common fairness 
the students should have been given an 


opportunity, Even. so, Lord Parker,. GC. Ja: 
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did not appear to be convinced about 
the correctness of Donaldson, J.’s view 
and in Herring v. Templeman, ((1973) 3 
All ER 569) the Court of Appeal ex- 
pressed the view that Donaldson, J.’s 
opinion required reconsideration on 
some suitable future occasion. 


10. From the earlier narration of facts 
it would be seen that the respondent had 
not cleared ‘any of the core courses in 
the first three semesters. If a candidate 
for the M.A. degree in a certain discip- 
fine fails to clear any single core course 
in that discipline in the first three sem- 
esters, surely, no one can complain that 
the academic body which has declared 
the academic performance of the candi- 
date as unsatisfactory has acted arbitra- 
rily in so declaring. The complaint of 
the respondent, however, was that he 
was unable to clear the ‘core courses’ in 
the first two semesters because the Uni- 
versity authorities failed to provide 
teachers to take classes and this was a 
factors which the authorities of the Uni- 
versity had failed to consider and the 
authorities must, therefore, be held not 
to have applied their minds. It appears 
that in the very first semester the re- 
spondent joined the University late and 
[missed several classes, The result was 
{that while the rest of the students had 
made sufficient progress in Russian lan- 
guage the respondent who had yet to 
learn the alphabet. could not straight- 
way join the rest of the students at- 
tending the core courses, He, therefore, 
had to attend other classes in Russian 
language where Russian language was 
taught not as a ‘core subject’ but as a 
- tool or optional subject’. According to 
the respondent there was none to teach 
Russian language to his group between 
October 6, 1974 and December 6, 1974. 


Again, in the second semester, though . 


there were Russian classes from 10th 
February to 30th March, 1975, there 
were no arrangements to teach Russian 
langauge to his group after 30th March. 
The High Court appeared to attach great 
importance to the failure of the Univer- 
sity to expressly deny the respondent’s 
allegation that there were no teaching 
facilities between October 6 and Decem- 
ber 6, 1974 and again between 10th Feb- 
ruary and 30th March, 1975, True the 
University did not in express terms deny 
the allegations. But the University did 
mention the following facts in their 
counter affidavit. In paragraph 5 it was 
said s 
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“He joined the first semester on 22nd 
of August, 1974 although it started from 
Sth August 1974. So much so he was to 
be grouped together with students who 
had offered Russian as a non-core sub- 
ject and for whom the Russian classes 
happened to be starting from 1st Sept- 


-ember, Again, from 8th October; 1975 to 


20th December, 1975, he was not regular 
in attendance. Hew could the respondent 
University afford a special curriculum 
for the sake of a particular student who 
does not .avail of the regular course of 
teaching provided by the University to 
a class of students? It was no fault of 
the University if the petitioner could not 
attend the classes when they were con- 
ducted, and the petitioner should be 
blamed for his irregular attendance.” 
11. Again in paragraph 9 it was said: 
“In reply to paragraph 9, I say that 
the petitioner did not join the course on 
9th August, 1974 when the classes for 
Russian as a core subject commenced. - 
When the petitioner came on 22nd Aug- 
ust, 1974 to join the course, the students 
who had offered Russian as a core sub- 
ject and started their classes on 9th 
August, had made substantial progress. 
The petitioner, being a beginner in Rus- 
sian language, could not be accommodat- 
ed in any of thos2 groups. He had, there- 
fore, to be grouped together with stu- 
dents who had, offered Russian classes 
happened to be strating from Sept. 1.” 


12. These statements show that the 
University did run the necessary classes 
for the ‘core courses’ but the respondent 
was unable to take advantage of them 
on account of his insufficient knowledge 
of Russian, for which reason he had to 
attend classes for ‘optional’ courses in- 
stead of classes for core courses. The 
University naturally, could not run a 
special programme for an individual stu- 
dent. These statements went unnoticed 
by the High Court. We are, therefore, of 
the view that the finding of the High] . 
Court that the authorities of the Univer-| 
sity were oblivious of the circumstance 
that the University itself had failed to 
provide teaching facilities in Russian and 
therefore, must be considered not to 
have applied their minds is without fac- 
tual foundation, . 


13. We have, therefore, no option but » 


to allow the appeal and dismiss the writ 
petition filed by the respondent, We may 
add that we would not, in any case, have’ 
confirmed the directions given by the 
High Court, as they appear to involve a 


1980 


virtual rewriting of the Ordinances of 
the University. While allowing the gp- 
peal, we leave it to the University, to 


consider if the career.of the respondent - 


cannot be salvaged by admitting him n- 
to some appropriate semester in accord- 
ance with the ordinances if he chooses 
to submit an application for admission, 
There will be no order regarding cos-s. 
14. Civil Miscellaneous Petn. No, 1526 

of 1980 is dismissed, , 
Appeal allow2d; 


Petition dismiss=d,’ 


AIR 1980 SUPREME COURT 1671 
(From: Gujarat) : 
Y. V. CHANDRACHDD, C. J, 
' S. MURTAZA FAZAL ALI- 
AND A, D. KOSEAL, JJ. 

Civil Appeal No, 278 of. 1972, D/- 4-9- 
1980. 

V. B. Raju, Appellant v. 
India and others, Responđents. 

(A) High Court Judges (Conditions of 
Service) Act (28 of 1954), Sec. 15 (a) — 
Indian Independence Act [1947), S. 10 (1) 
and (2) — Expression ‘who is a member 
of the Indian Civil Service” in clause (a) 
— Not meaningless — Signifies memb=rs 
of Indian Civil Service prior to eDfor-e- 
ment of 1947 Act and were elevated to 
Bench thereafter. (Indian (Provisional 
Constitution) Order (1947)). 

It would not be correct to say that he 
expression “who is a member of “he 
Indian Civil Service” in clause (a) would 
be meaningless and wholly inapplicacle 
to any existing situation after the 15th 
August, 1947; and when an Act of Par- 
liament . uses that expression surely it 
must be given the meaning that it de- 
notes persons who were members of -he 
Indian Civil Service prior to the enforze- 
ment of the 1947 Act and were eleva-ed 
to the Bench thereafter. -. (Para 8} 

The expression “who is a member of 
the Indian Civil Service” appearing in 
cl. (a) of S. 15 cannot be just ignored as 
being inapplicable to an existing sitaa- 
tion and thus rendered oziose. What was 
meant thereby was to describe as a class 
High Court Judges who had earlier been 
members of the Indian Civil Service so 
that they could be distinguished fmm 
High Court Judges who had not been 
such members. Im this connection it is 
noteworthy that althouzh the Indian 
Civil Service ceased to function as a 
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Service of the Secretary of State for 
India after the 15th of August, 1947 
when the 1947 Act was enforced, its 
members were automatically appointed 
to corresponding posts under the Crown 
in connection with the affairs of the 
Dominion of India or of a Province by 
virtue of the provisions of sub-clause (1) 
of clause 7 of Indian (Provisional Con- 
stitution) Order, 1947, (Para 8} 


The Indian Civil Service was. not abo- 
lished in so many words and, on the 
other hand, its members were given the. 
right to continue in service on and after 
the 15th August, 1947 under the same 
conditions of service as were applicable 
to them immediately before that date. 
This is clearly made out by sub-sections 
{1) and (2) of Section 10 of the 1947 Act. 
All that sub-section (1) enacted was that 
the provisions of the Government of 
India Act, 1935 ceased to operate in re- 
Iation to appointments to the civil ser- 
vices of, and civil posts under, the 
Crown in India, by the Secretary of 
State but- sub-section (2) fully preserved 
the rights of and conditions of service 


applicable to holders of appointments al- 


ready made by the Secretary of State, 
the only difference being that in place 
of the Secretary of State the employers 
of the incumbents became the respective 
Governments concerned, (Para 8) 


(B) High Court Judges (Conditions of 
Service) Act (28 of 1954), Sec. 14, Second 
Proviso, S. 15 (a) read with Sch, L 
Part W — Constitution of India, Arts. 14, 
221 and 314, Sch. 2, Part D, Paragraph 
10 (before and after amendment by 
1956 Act) — Trichotomy in payment of 
pension to High Court Judges in the Act 
— Not violative of Arts, 14, 221 and 314 — 
Member of I.C.S. elevated to Bench — 
Not entitled to separate pension for ser- 
vice rendered before elevation, 


Second Proviso to Section 14 and Sec- 
tion 15 (a) read with Part II of Sch. 1. 
is not discriminatory and Not violative 
of Articles 14, 221 and 314 for the tri- 


-~ chotomy with regard to pension of High 


Court Judges. Consequently, a member 
of the I. C. S, elevated to the Bench after 


_ 1947 cannot claim separate pension for 


the service immediately preceding his 
elevation to the Bench, (Paras 9, 10) 


Prior to the ist November, 1956 (which 
is the date on which the 1956 Amend- 
ment Act came into force) sub-paragraph 
(4) of paragraph 10 of Part D of Sch, 2 
of the Constitution provided for pension 
of Judges of the High Court of any 
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State being. governed by the provisions 
which were applicable to such Judges 
before the commencement of the Consti- 
tution. Those provisions were, contained 
in the 1937 Order which initiated. the 
trichotomy in the matter of payments of 
pension to High Court Judges. Thus the 
Constitution itself adopted that tricho- 
tomy. Then came the 1954 Act which 
was brought on the statute book by Par- 
liament in - exercise of its - legislative 
powers under Article 221 (2) of the Con- 
stitution. The trichotomy introduced by 
the 1937 Order was repeated in the 1954 
Act, till when it had been kept alive by 
sub-paragraph (4) above mentioned. And 
that trichotomy is good not only because 
it was adopted by the Constitution till 
legislation was enacted under Article 221 
(2) thereof but also . because it was 
necessitated by reason of High Court 
Judges being drawn from three different 
sources. In so far as persons who had 
been members of the Indian Civil Ser- 
vice or of a State Judicial Service be- 
fore being appointed as High Court 
Judges are concerned, the period of ser- 
vice put in by them in such service has 
to be taken into account. On the other 
hand, High Court Judges recruited 
directly from the Bar do not have any 
prior service to their credit. All the 
High Court Judges, though holding 
equivalent posts, are thus not similarly 
situated, particularly in regard to the 
payment of pension and other. retirement 
benefits, That is why different provisions 
were considered necessary in the case of 
each of the three categories in regard to 
payment of pension, The classification so 
made is a reasonable classification based 
on intelligible differentia having a pro- 
per nexus to the object to be achieved. 

(Para 9) 


The matter. may be viewed from an- 
. other angle. The proviso added to sub- 
paragraph (1) of paragraph 10 by the 
1956 Act would fully apply to the case 
of the member of I. C. S. elevated to the 
Bench, if he had actually been in .re- 
ceipt of a pension prior to his elevation 
to the Bench. The proviso to sub-para- 


graph (1) of paragraph 10 being enforce- 
able: the trichotomy becomes fully justi- 


fiable. E 9) 


Appellant in person; Mr. M. M. Abdul 
Khader, Sr. Advocate, Mr. J. L, Nain, 
Sr. Advocate (for the State) (Miss A. Su- 
bhashini, Advocate wit ens ‘for Re- ` 
Spandan, 
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KOSHAL,. J. :— This is an. appeal, by 
certificate granted by the High Court of 
Gujarat under Article 133 (1) (c) of the 
Constitution of India and is directed 
against its judgment dated 29th June, 
1970 dismissing a petition -under Arti- 
cle 226 of the Constitution in which the 
appellant, who began his career as a 
member of the Indian Civil Service and 
was ultimately appointed a High Court 
Judge, prayed fcr the issuance of ap- 
propriate writs to ensure that he was 
granted two pensions independently of 
each other, one in relation to his service 
as a High Court Judge and the other for . 
the service rendered by him prior to his 
appointment as such. ; 


2. The facts leading to the petition 
decided by the impugned judgment are 
not in dispute and may be shortly stated. 
On the 6th October, 1932 the appellant 
was appointed by the Secretary of State 
for India to the Indian Civil Service and 


was allotted to its Bombay cadre, On the 


15th August, 1947, he was serving as a 
District Judge in the Province of Bom- 
bay and thereafter continued in service 
in accordance with the’ provisions of Sec- 
tion 10 (2) of the Indian Independence 
Act, 1947 (hereinafter referred to.as the 
1947 Act) and Article 314 of the Consti- 
tution. He was appointed Additional 
Judge of the Bombay High Court on the 
12th June, 1959 and on bifurcation of 
fhe State of Bombay on the 1st May, 
1960 became an Additional Judge of the 
High Court of Gujarat wherein he was 
made a permanent Judge on the 5th 
April, 1961 and continued to serve as 
such till 10th February, 1969 on which 
date he subimitted his resignation from 
and relinquished charge of his office. 
Through a letter dated 28th May, 1966 
addressed to the Registrar of the High 
Court of Gujarat, the Accountant Gene- 
ral, Gujarat requested the appellant to 
exércise his option in accordance with 
the proviso te Section 15 of the High 
Court Judges (Conditions of Service) Act, 
1954 (hereinafter called the 1954 Act) 
and to intimat2 whether he would 
receive his pension under Part I or 
Part II of the First Schedule to that 
Act. The stand iaken by the appellant 
was that he was not bound to exercise 
any option and that pension in relation 
fo his service as a High Court Judge 
was payable to him under Section 14 of 
the 1954 Act read with Part I of the 
said First Schedule. The Government of 
‘India not having agreed with the’ stand 
“he moved tha 
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- High Court`as stafed above and in his 
petition challenged the validity of the 
second proviso to Section 14 of the 1954 
Act as also of clause (a). of Section 15 
thereof read with Part ff of the said 
First Schedule. 

3, The relevant provisions of law may 
with advantage be noticed here, Prios to 
1947 a High Court Judge was entitlec to 
pension in accordance with paragraphs 
17, 18 and 19 of the Government of Irdia 
(High Court Judges) Order, 1937 for 
‘short the 1937 Order) promulgated by 
His Majesty in Council under the previ- 
sions of Section 221 of zhe Government 
of India Act, 1935. Those paragraphs 
classified High Court Judges for pur- 
poses of pension into three categories ac- 
cording as (1) they were members of the 
Indian Civil Service, (2) members of ter- 
vices other than Indian Civil Service or 
(3) were not drawn from any of the dvil 
services, aNd provided a different seale 
of pension for each category. 


By virtue of Section 1C (2) of the 1947 
Act, the 1937 Order continued to be in 
force right up to the commencement of 
the Constitution, Article 221 (2) of wkich 
provided, inter alia: 


“Every Judge shall be entitled to such 
allowances and to such rights in respect 
of leave of absence and pension as may 
from time to time be determined by or 
under law made by Parlament and, an- 
til so determined, to such allowances and 
rights as are specified in the Second 
Schedule.” 

Sub-paragraphs (1) and (4) of paragraph 
10 of Part D of the Second Schedule to 
the Constitution provided: 

© “(1) There shall be paid to the Jucges 
of the High Court of each State speciicd 
in Part A of the First Schedule, in re- 
spect of time spent on actual service, 
salary at the following rates per men- 
sem, that is to say :— 

The Chief Justice . 4,000 Rupees 

Any other Judge .. 3,500 Rupees” 

“(4) The rights in respect of leave of 
absence (including leave allowances) and 
pension of the Judges of the High Ccurt 
‘of any State shall be governed by the 


provisions which immediately before the_ 


commencement of this Constitut on, 
were applicable to the Judges of the 
High: Court in the corresponding Fro- 
vince.” 


The provisions relating to pension cm- 
tained in the 1937 Order thus continued 
to apply to High Court Judges till the 
20th May, .1954 when ‘the 1954 Act came 
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-into force, after having been enacted by 


Parliament in exercise of its legislative 
power under Article 221 (2) of the Con- 
stitution. Section 14 of the 1954 Act then 
stood as follows: ` 

“Subject ‘to the provisions of this Act, 
every Judge shall, on his retirement, be 
paid a pension in accordance with the 
seale and provisions in Part I of the 
First Schedule: 

“Provided that no such pension shall 
be payable to a Judge unless — 

(a) he has completed not less than 
twelve years of service for pension; or 

(b) he has attained the age of sixty-two 
years, and in the case of a Judge holding 
office on the 5th day of October, 1963, 
sixty years: or 

(c) his: retirement is medically certifi- 
ed to be necessitated by ill-health.” 

The following proviso was added to 
sub-paragraph (1) of paragraph 10 of 
Part D of the Second Schedule to the 
Constitution by the Constitution (Seventh 
Amendment) Act, 1956 (the 1956 Act, for 
brevity) with effect from the Ist Novem- 
ber, 1956: 

“Provided that if a Judge of a High 
Court at the time of his appointment is 


.in receipt of a pension (other than a dis- 


ability or wound pension) in respect of 
any previous service under the Govern- 
ment of India or any of its predecessor 
Governments or under the Government 
of a State or any of its predecessor Gov- 
ernments, his salary in respect of service 
in the High Court shall be reduced — 

(a) by the amount of that pension, and 

(b) if he has, before such appointment, 
received in lieu of a portion of the pen- 
sion due to him in respect of such pre- 
vious service the commuted value there- 
of, by the amount of that portion of the 
pension, and 

(c) if he has, before such appointment, 
received a retirement gratuity in respect. 
of such previous service, by the pension 
equivalent of that gratuity.” 

The 1956 Act also deleted sub-paragraph 
(4) above extracted, 

A second proviso was added to Sec- 
tion 14 of the 1954 Act by’Section 6 of 
the High Court Judges (Conditions of 
Service) Amendment Act, 1958 (for short 
the 1958 Act) with effect from the lst 
November, 1956 and stated: 


“Provided further that if a Judge at 


‘the time of his appointment is in receipt 


of a pension (other than a disability or 
wound pension) in respect of any: pre- 


-vious service in the Union or á- State, 


the pension payable under this -Act shall 
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be in lieu of, and not in addition to, that 
pension.” 

Section 15 of and the relevant portions 
of Parts I, II and III of the First Sche- 
dule to the 1954 Act, as amended by the 
1958 Act with effect from the 1st Nov- 
ember, 1956, may also be set out in ex- 
tenso: , i 

“15. Every Judge — 

(a) who is a member of the Indian 
Civil Service shall, on his retirement, be 
paid a pension in accordance with the 
scale and provisions in Part II of the 
First Schedule; 

(b) who is not a member of the Indian 
Civil Service. but has held any other 
pensionable Civil Post. under the Union 
or a State, shall, on his retirement, be 
paid a pension in accordance with the 

' scale and provisions in Part III of the 
First Schedule: 

“Provided that every such Judge shall 
-elect to receive the pension payable to 
him either under Part I of the First 
Schedule or, as the case may be, Part H 
or Part III of the First Schedule, and 
the pension payable to him shall be cal- 
culated accordingly.” 


“THE FIRST SCHEDULE 
PENSION OF JUDGES 
PART I 
1. The provisions of this Part apply to 
a Judge who is not a member of the 
Indian Civil Service or has not held any 
other pensionable civil post under the 
Union or a State and also apply to a 
Judge who, being a member of the 
Indian Civil Service or having held any 
other pensionable civil post under the 
Union or a State, has elected to receive 
the pension payable under this Part, . 


2. Subject to the other provisions of 
this Part, the pension payable to a Judge 
to whom this Part applies and who has 
completed not less than seven years of 
service for pension shall be the basic 
pension specified in paragraph 3 increas- 
“ed by the additional pension, if any, to 
which is entitled under paragraph 5. 

3. The basic pension to which such a 
Judge shall be entitled shall be — 

(a) for the first seven completed years 
of service for pension, Rs. 5000 per an- 
num; and 

(b) for each 
year of service for pension, 
sum of Rs, 1,000 per annum: 

“Provided that the basic pension shall 
-in no case exceed Rs. 10,000/- per an- 
num, 


subsequent completed 
a further 
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. 4, For the purpose of calculating addi- 
tional pensions, service as a Judge shall 
be classified as follows: 

Grade I. Service as Chief Justice in 
any High Court; 

Grade II. Service as any other Judge. 
in any High Court. 

5. For each completed year of service 
for pension in either of the grades men- 
tioned in ‚paragraph 4, the Judge who is 
eligible for a basic pension under this 
Part shall be encitled to the additional 


- pension specified in relation to that 


grade in the second column of the table 
annexed hereto: 

Provided that the aggregate amount of 
his basic and additional pension shall 
not exceed the amount specified in the 
third column of the said table in relation 
to the higher grade in which he has ren- 
dered service for not less than one com- 
-pleted year,” 


“TABLE 


“Service Additimal pen. Maximum ag- 
sion per annum = gregate pension 


- per annum 
2s. Rs. 
“Grade I ... 740 20,000 - 
“Grade II... 470 16,000” 
"PART II 


1. The provisions of this Part apply te 
a Judge who is a member of the Indian 
Civil Service and who has not elected to 
receive the pensicn payable under Part 1 

2, The pension payable to such a anes 
shall be— 


(a) the pension to which he is entitled 
under the ordinary rules of the Indian 
Civil Service if h2 had not been appoint- 
ed a Judge, his sarvice as a Judge being 
treated as servic2 therein for the pur- 
pose of calculatirg that pension; and 

(b) the additional pension, if any, to 
which he is entitled under paragraph 3. 

3. If such a Judge has completed not 
less than seven years of service for pen- 
sion in a High Court, he shall be en- 
titled to an additional pension in accord- 
ance with the following scale: 


Per annum — 
Rs, 


For seven completed years 


of service for pension 1,333 | 
For eight completed years 
of service for pension 1,600 
For nine completed years ‘ 

of service for pension - 1,866 
For ten completed years 

of service for pension 2,133 
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For eleven completed years 


of service for pension 2,408 
For twelve or more completed 
years of service for pension 2,666” 


“PART III 


1. The provisions of this Part apply to 
a Judge who has held any civil pensien- 
able post under the Union or a State 
(but is not a member of zhe Indian C:vil 
Service) and who has noz elected to re- 
ceive the pension payable under Part I. 

2. The pension payable to such a Judge 
shall be — 

(a) the pension to which he is entited 
under the ordinary rules of his service 
if he had not been appointed a Judge, his 
service as a Judge being treated as =r- 
vice therein for the purpose of calcuzat- 
ing that pension; and 

(b) a special additional pension of 
Rs. 500 per annum in respect of each 
completed year of service for pension 
but in no case such additional pension 
together with the additional or special 
pension, if any, to which he is entitied 
under the ordinary rules of his serv-ce, 
shall exceed Rs. 2500 per annum.” ; 

4. The contentions raised on bekalf 
of the appellant before zhe High Caurt 
were; 

A. The second proviso to Section 14 of 
the 1954 Act is violative of Articles £21, 
314 and 14 of the Constitution and is, 
therefore, void, The appellant is accord- 
ingly entitled to elect for pension under 
Part I of the First Schedule to that Act 
without being required to forego zhe 
benefit of the pension earned by kim 
prior to his elevation to she Bench. 

B, Clause (a) of Sectior. 15 of the 1354 
Act is applicable only to a Judge v'ho 
is a member of the Indian Civil Serv ce. 
That Service, however, came to an end. 
on the 15th of August, 1947 whereafter 
there was no Judge whe could be said 
to be a member of that Service. “he 
clause has, therefore, no application to 
any situation prevailing after the said” 
date. 

C. Clause (a) of Section 15 of the 1354 
Act read with Part If of the First Sce- 
dule thereto is violative of Article 14 of 
the Constitution so that in the case she 
‘second proviso to Section 14 of the 1354 
Act is. held to be good, the appellint 
would be entitled to pension under 
clause (b) of Section 15 of that Act read 
with Part ITI of the said Schedule. 

5. In regard to contention A the Hgh 
Court held that the appellant having ac- 
cepted appointment as a High Court 
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Judge in continuation of his service as a 
District Judge, he never became entitled 
to pension for the period preceding his 
elevation to the Bench so that the 
second proviso to Section 14 of the 1954 
Act never became applicable to him and 
the validity or otherwise of that proviso 
was irrelevant for the determination of 
his claim. 

Contention B was negatived by the 
High Court on the ground that the ex- 
pression "who is a member of the Indian 
Civil Service” appearing in clause (a) of 
Section 15 of the 1954 Act had to be 
given some meaning in spite of the fact 
that the Indian Civil Service had ceased 
to be alive as such after August 15, 1947 
and that the only reasonable way of 
interpreting the expression was to hold 
that it meant a person who had been a 
member of the Indian Civil Service im- 
mediately before August 15, 1947. 

The conclusions arrived at by the High 

Court as a result of the consideration it 
gave to ground C may be summarised 
thus: 
- (a) Under the Civil Service Regula- 
tions read with the 1937 Order a mem- 
ber of the Indian Civil Service who was 
promoted from the post of a District 
Judge to that of a High Court Judge 
was not entitled to pension for the 
period prior to his elevation to the 
Bench. His right to pension accrued only 
when he relinquished the office of High 
Court Judge. This position continued to 
obtain till the enforcement of the Con- 
stitution by reason of Section 10 (2) of 
the 1947 Act and after such enforcement 
by reason of the provisions of the Con- 
stitution, namely, Articles 314 and 221 
(2) read with sub-paragraph (4) of para- 
graph 10 of Part D of the Second Sche- 
dule as that sub-paragraph stood prior 
to its deletion by the 1956 Act, Thus the 
Constitution itself through its provisions 
just above mentioned provided that High 
Court Judges who had earlier been 
members of the Indian Service would 
get pension according to the formula 
contained in the 1937 Order, which was 
a formula different from the one appli- 
cable to High Court Judges who had not 
been members of any of the civil ser- 
vices, - 

(b) The 1954 Act preserved the trichot- 
omy envisaged by the 1937 Order but 
made an additional provision that if a. 
High Court Judge who had earlier been 
a member of the Indian Civil Service 
felt that it would be more beneficial to 
him to receive pension on the basis of 
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‘the provisions set out in Section 14 of 
_ the 1954 Act read with Part I of- the 
First Schedule thereto he could elect to 
do so, This additional provision was ob- 
viously introduced for the benefit of the 
erstwhile members of that Service. 

‘(c) The Constitution itself put its seal 
on the trichotomy above detailed through 
Articles 314 and 221 (2) read with para- 
graph 10 of Part D of the Second Sche- 


dule and the differentiation made by the 


Constitution itself cannot be attacked as 


discriminatory when it was adopted by, 


Parliament in the 1954 Act. 


(d) The basis of calculating pension in 
clause (a) of Section 15 of the Act read 
with Part II of the First Schedule there- 
to on the-one hand and clause (b) of 
Section 15 of that Act read with Part IIL 
of the said Schedule on the other, is 
continuity of service. Service rendered 
by a person as High Court Judge is 
tagged on with any earlier service for 
the purpose of computation of basic pen- 
sion; for, otherwise High Court Judges 
who had earlier been members of civil 
services would be deprived of the pen- 
sionary benefit in respect of their service 
rendered as such members, This was the 
reason for the trichotomy which was 
adopted not only by the 1937, Order but 
‘ also by the 1947 Act and later on by 
the Constitution as well as the 1954: Act 
for the benefit of such Judges, The dif- 
ferentiation is not only not irrational but 
is eminently desirable and is based on 
rational criteria. 

6. It was in the above premises that 
the High Court did not find any sub- 
stance in the petition dismissed by the 
impugned order, 

7. All the contentions raised before 
the High Court have been reiterated be- 
fore us but after hearing the appellant 


in person at length we see no reason at: 


all to differ from the conclusion reach- 
ed by the High Court, 


8. We may first take up contention B 
which need not detain us long. 
cardinal principle of interpretation of 
statutes that the legislature does not use 
meaningless language and’ that every 
word used by it must be presumed to 
have some meaning even though the 
phraseology employed may sometimes be 
obscure or ambiguous. The expression 
“who is a member of the Indian Civil Ser- 
vice” appearing in clause (a) of Section 
15 of the 1954 Act cannot be just ignor- 
ed as being inapplicable to an existing 
. situation and. thus 
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It is a. 


rendered otiose part thereof, or 


As pointed out. “be the. High < Court. what 


was meant was to describe as a class]. ..’ 


High Court Judges who -had earlier been 
members of the Indian Civil Service so 
that they could ke distinguished from 
High Court Judges who had not been 
such members, In this connection it. is 
noteworthy that although the . Indian 
Civil Service ceased to function as a 
Service of the Secretary of State -for 
India after the 15ta of August 1947 when! 
the 1947 Act was enforced, its members 
were automatically appointed’ to corres- 
ponding ‘posts under the Crown in con- 
Nection with the affairs of the Domi- 
nion of India or ‘of a Province by oui 
of the provisions o? sub-clause (1) of Cl. 7 

of the India (Provisional Constitution) 
oe 1947, That sub-clause - runs 

us: 


“7, (1) Subject to any general or spe- 
cial orders or arrangements affecting his 
case, any person who immediately be- 
fore the appointed day is holding any 
civil post under the Crown in connection 
with the affairs of the Governor-General 
or Governor-General in Council or of a 
Province other then Bengal or the Pun- 
jab shall, as from that day,. be deemed 
to have been duly appointed to the cor-. 
responding post under the Crown in con- 
nection with the affairs of the Dominion 
of India or, as the case may be, of the 
Province”, 


The Indian Civil Sərvice was not abolish- 


-ed-in so many werds and, on the other 


hand, its members were given the right 
to continue in service on and after the 
15th August, 1947 under the same con- 
ditions of service as were applicable to 
them immediately before that date. This 
is clearly made out the sub-sections (1) 
and (2) of Section 10 of the 1947 Act 
which are reproduzed below: 


“i The provisions of this Act keep- 
ing in force provisions of the Govern- 
ment of India Act, 1935, shall not con- 
tinue in force the provisions of that Act 
relating to appointments to the civil 
services of, and civil posts under, the 
Crown in India by the Secretary of 
State, or the provisions of that Act re- 
lating to the reservation of posts, 

“(2) Every person who — 

(a) having been appointed by the Sec- 
retary of State in Council, to a civil 
service of the Crcwn in India continues 
on and after the appointed day to serve 
undér the Government of either of the 
new Dominions or of. any.  erowanes or 
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(b) having been appoiñted: by His- 
‘Majesty before the appcinted day tc be 
a Judge of the Federal Court or of any. 
Court which is a High Court within the 
meaning of the Government of India Act, 
1935, continues on and after the appcint- 
ed day to serve as a Judge in eithec of 
the new Dominions; 
shall be entitled to receive from the 
Government of the Dominions and Pro- 
‘winces or parts which he is from tima to 
time serving or, as the case may be, 
which are served by the courts in waich 
he is from time to tima a Judge, the 
‘same conditions of service as respects 
Yemuneration, leave anc pension, and 
‘the same rights as respects disciplitary 
matters or, as the. case may be, as re- 
‘spects the tenure of his office, or rizhts 
as similar thereto as changed  circam- 
stances may permit, as that person was 
entitled to immediately before the ap- 
pointed day”, j 

All that sub-section {1) enacted was 
that the provisions of the Government 
of India Act, 1935 ceased to operate in - 
relation to appointments to the civil ser- 
vices of, and civil posts under, the Crewn. 
in India, by the Secretary of State but 
sub-section (2) fully preserved the rights 
of and conditions of service applicable to 
holders of appointments already made 
by the Secretary of State, the only dif~ 
ference being that in place of the Sec- 
retary of State the employers of the in- 
cumbents became’ the respective Gov- 
ernments concerned. In this situation it 
‘would not be correct to say that the ex- 
pression “who is a member of the Incian 
Civil Service” would be meaning_ess 
and wholly inapplicable to any exist- 
ing situation after the 15-h August, 1847; 
and when an Act of Parliament uses 
that expression surely it must be given 
the meaning that the High Court sayz it 
has, i. e., that it denotes persons who 
‘were members of the Indian Civil Ser- 
vice prior to the enforcement of the 1347. 
Act and were elevated to the Bench 
thereafter. 

9. The other contentions raised by zhe 
appellant ignore one basic reason which 
provides justification for the trichotomy 
operating right from the enforcement of 
the 1937 Order. He does not (and of 
_ course cannot) challenge that trichotony 

for the period prior to the. commenze~ 
ment of the Constitution because his eb- 
jection to it is based on discrimination 
vidlative of Article 14 thereof. But tren 
he ‘has ‘failed to realise what the Cmm- 
stitution itself enacted in -paragraph 10- 
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of its Second Schedule both before and - 
after its amendment: by the 1956 Act, 
Prior to the Ist November 1956 (which 
is the date on which the 1956. Act came 
into force) sub-paragraph (4) of the said 
paragraph -10 provided for pension of 
Judges of the High Court of any State} ‘ 
being governed by the provisions which 
were applicable to such Judges before the 
commencement of the Constitution, Those 
provisions were, as pointed out above, 
contained in the 1937 Order which in- 
itiated the trichotomy. The High Court 
was thus right in holding that the Con- 
stitution itself adopted that trichotomy. 

Then came the 1954 Act which was 
brought on the statute book by Parlia- 
ment in exercise of its legislative powers 
under Article 221 (2) of the Constitution, 
The trichotomy introduced by the 1937 
Order was repeated in the 1954 Act, till 
when it had been kept alive by stib-para- 
graph (4) above mentioned. And that 
trichotomy is good not only because it 
was adopted by the Constitution till legis- 
lation was enacted under Article 221 (2) 
thereof but also because it was neces- 
sitated by reason of High Court Judges 
being drawn from three different}. 
sources, ` A a 

In so far as persons who had been 
members of the Indian Civil Service or 
of a State Judicial Service before being 
appointed as High Court Judges are 
concerned, the period of service -put in 
by them in such service has to be taken 
into account. On the other hand, High 
Court Judges recruited directly from the 
Bar do not have any prior service to their 
credit. All the High Court Judges though 
holding equivalent posts, are thus not 
similarly situated, particularly in regard 
to the payment of pension and other 
retirement benefits, That is why dif- 
ferent provisions were considered neces- 
sary in the case of each of the three 
categories in regard to payment of pen- 
sion. The classification so made is a 
reasonable classification based on intel- 
ligible differentia having a proper nexus 
to the object to be achieved, 


‘The matter may be viewed from ano-, 
ther angle. According to the proviso ad- 
ded to sub-paragraph (1) of the said para~ 
graph 10 by the 1956 Act (which pro- 
viso we have set out above), the salary 
of a High Court Judge who “is in receipt 
of.a pension ...............0.....im respect of 
any previous service under the Govern- 
ment of India or any of its predecessor 
Governments or under the government of 
a State or any of its predecessor Govts.,| . 
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shall be reduced 
by the amount of that pension. ............ 7 
That proviso. would have fully applied 
to the case of the appellant if he had 
actually been in receipt of a pension prior 
to his elevation to the Bench. That he 
was not in receipt of any such pension 
is, however, admitted on all hands and, 
therefore, as held by the High Court, 
the second proviso to Section 14 of the 
1954 Act has no application to him. But 
then his argument is that he should be 
deemed to have been in receipt of a pen- 
sion according to his entitlement imme- 
diately before he took oath as a High 
Court Judge. Even if we assume this 
argument to be correct, his case would 
- |not improve in any manner; for, then his 
salary as a High Court Judge would 
automatically come down to less than 
Rs. 3500 which is the salary payable to 
Judges who have not been members of 
any of the civil services earlier, and the 
difference would not be merely marginal. 
It is the case of the appellant that if he 
had retired from the Indian Civil Service 
immediately prior to. the 12th June 1959 
when he was elevated to the Bench he 
would have been entitled to receive a 
pension of Rs. 13,350/- per annum or 
about Rs. 1111/- per mensem. On his 
elevation to the Bench he would in that 
case be entitled to a salary of less than 
Rs’ 2,400/- as compared to Rs. 3,500/- 
ayable to other High Court Judges who 
ad not belonged to any civil services 
earlier, This difference in salary being 
substantial is itself a good reason for 
treating the appellant and other High 
Court Judges similarly situated in a 
manner different from High Court Judges 
not so situated and the same reasoning 
would apply to High Court Judges who 
had earlier been members of civil ser- 
vices other than the Indian Civil Service. 
It is of course not the case of the appel- 
lant that the proviso to sub-paragraph (1) 
of paragraph 10 above mentioned is it- 
self not enforceable for one reason of 
the other; and if that be so, the tricho- 





tomy of which he complains becomes 
fully justifiable. ` 
10. We may make it clear, however, 


that the appellant’s plea that he must 
be held entitled to a separate pension 
for his service immediately preceding his 
elevation to the Bench cannot be accept- 
ed as correct in the face of the finding 
by the High Court that he was entitled 
to pension only after his retirement and, 
therefore, after his service as a High 
Court Judge came to an end, and that 
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_too according to the 1937 Order. The ap- 
pellant has failed to show how that find- 
ing is erroneous. In this connection it may 
be stated that it was only after the Ac- 
countant General had requested him to 
indicate his option in accordance with the 
proviso to Section 15 of the 1954 Act that 
he claimed two pensions, one in respect 
of the period prior to his elevation to 
the Bench and one for that for which he 
was a High Court Judge. At no time 
prior to that had hə claimed any pension 
for his service as a member of the Indian . 
Civil Service or any of the other civil 
services. 

11. The trichotomy originating with 
the 1937 Order and finally adopted by 
the 1954. Act having been found by us 
not to suffer from any legal or constitu- 
tional infirmity and, on the other hand, 
to have.the sanction of the Constitution 
itself, none of the three articles thereof, 
Namely, 14, 221 & 314 on which the 
appellant banks, comes to his rescue, His 
claim is accordingly held to be without 
force and the appeal is dismissed but 
with no order as to costs, 

Appeal dismissed. 
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Civil Appeals Nos. 143-147 of 1970, D/- 
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Land Acquisition Collector and another, 
Appellants v. Durga Pada Mukherjea 
and others, Respondents, 

Land Acquisition Act (1 of 1894), Sec- 
tions 4 and 6 — Acquisition of land — 
Nature and purposes of — Notification 
whether vitiated by colourable exercise 
of power — Onus is on landowners to 
prove, (1967) 71 Cal WN 499, Reversed. 

A declaration made under Section 6 of 
the Act and published in the Official 
Gazette shall be conclusive evidence that 
the land is needed for a public purpose 
and that to this rule there was only one 
exception, namely, that the declaration 
could be challenged on the ground of 
mala fide or colourable exercise of power. 
In the face of the conclusive presumption 
which the Court has to raise under sub- 
section (3) of Section 6 of the Act about 
the nature of the purpose stated in the- 
declaration being true, the onus on the 
landowners to displace the presumption 
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was very heavy indeed and the - same 
could not be said to have been discLarg- 
ed by a mere allegation in that bahalf 
which has been denied by the State 
(1967) 71 Cal WN 499, Reversed. 5 

(Paras 3, 6) 


Merely on ‘the strength of the absence 
of production of documentary evidence by 
by the State that the onus (which rested 
heavily on the shoulders of the respon-_ 
dents) to prove mala fides or colouzable 
exercise of power on the part of the 
State Government, has been discharged. 
. Even so the landowners have produced 
no material to show thet the asse-tion 
about the public purpose as stated ir the 
third notification was incorrect for the 
reason that the acquired land was not 
suitable for any industry or that no in- 
dustrial activity except zhat by the Com- 
pany had“ been undertaken in the neigh- 
bourhood of the acquired area. ; 
l , (Para 6j 
Cases Referred: Chronological ŒEaras 
AIR 1963 SC 151: (1962) 2 SCR 774 4 
AIR 1960 SC 1203 3 

Mr. D. N. Mukherjee, Advocate and 
Mr. G. S. Chatterjee, Advocate, for Ap- 
pellants; Mr. S. Balakrishnan, Advccate 
and Mr. M. K. D. Namboodiry, .Advozate, 
for Respondents; Mr. B. Sen, Sr. Aivo- 
cate (Mr. D. N. Mukherjee, Advocate 
with him), for Intervener. 

KOSHAL, J.:— By this judgment we 
shall dispose of Civil Appeals Nos. 143 
to 147 of 1970, all five of which have been 
filed by certificates granted under Arti- 
le 133 (1) (a) of the Constitution by ths 
High Court of Calcutta and are directed 
against its common judgment dated the 
17th February, 1967 accepting five Let- 
ters Patent Appeals and in reversal of 
the judgment of a learned single Judge, 
issuing a writ of mandamus directing the 
Land Acquisition Collector, Burdwan and 
the State of West Bengal to cancel or 
withdraw a. notification dated Nover-ber 
3, 1961 and another containing a declara- 
tion dated June 20, 1963 issued urder 
Sections 4 and 6 of the Land Acquisi-ion 
Act (hereinafter referred to as the Act) 
respectively. 

2. The facts leading to the litiga-ion, 
covered by the appeals before us may be 
briefly stated. On February 12, 196C a 
notification (later in this judgment caled 
the first notification) was issued by the 
Government of West Bengal under Sec- 
tion 4 of the Act stating that a piece of 
land delineated in the plan available in 
the Office of the Special Land Acqu-si- 
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tion Officer, Burdwan, as well as in that 
of the Director of M/s. Sen Raleigh In- 
dustries India Ltd. (hereinafter referred 
to as the Company) at Kanyapur in Dis- 
trict Burdwan was likely to be needed 
for a public purpose (not being a pur- 
pose of the Union), namely, for expan- 
sion of the factory of the Company and 
“for construction of quarters for its 
workers and staff and for providing other 
amenities directly connected therewith, 
such as school, playgrounds, hospitals, 
markets, police out-posts, etc., in the vil- - 
lages of Sarakdih, Nadiha, Garui, Hat- 
garuy and Panchgachhia, jurisdiction 
Lists Nos. 1, 2, 3, 42/3 and 34 respective- 
ly, Police Stations Asansol and Barabani, 
Pargana Shergarh, District Burdwan...... 
wie” at the expense of the Company. 
An area totalling 17.20 acres and belong- 
ing to the respondents was included in 
the land covered by the notification. 


The respondents preferred objections 
to the proposed acquisition under Sec- 
tion 5A of the Act to the effect that the 
land was not acquired for any public 
purpose, that the real purpose was to 
benefit the Company and that the first 
notification was a fraudulent exercise of 
the power conferred by the Act on the 
State Government, 


A fresh notification (second notification 
for short) under Section 4 of the Act was 
issued on November 3, 1961 in respect of 
land measuring 146.90 acres which was 
the same land as was covered by the first 
notification, except for a small area. The 
second notification stated that the land 
was likely “to be needed for a public pur- 
pose, not being a purpose of the Union, 
namely, for industrial development at 
Asansol in the villages of Sarakdih, Na- 
diha, Garui, Hatgaruy and Panchgachhia, 
jurisdiction Lists Nos. 1, 2, 3, 78 and 34 
respectively, Police Stations Asansol and 
Barabani, Pargana Shergarh, District 
Burdwan......... at public expense.” 

The area of 17.20 acres mentioned 
above was included in the land covered . 
by the second notification also and” the 
respondents filed objections under Sec- 
tion 5A of the Act over again contending 
that although the ostensible purpose of 
the acquisition was a public purpose, the 
land was really sought to be acquired for 
a private purpose, i e., for the benefit of 
the Company. 

The first notification was cancelled by- 
an order dated the 26th April, 1962 and, 
on the 20th June, 1963, the impugned 
notification containing the declaration 
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under Section 6 of the Act (the third 
notification for brevity) was made. About 
three months later the respondents were 
served with notices under Section 9 of 


the Act informing them that the State: 


Government was taking steps to secure 
possession of the acquired lands and that 
they could submit their claims for com- 
pensation. Further representations were 
made by the respondents in an effort to 
have the acquisition proceedings dropped 
but without success and it was then that 
each one of them filed a petition under 
Article 226 of the Constitution asking for 
the issuance of a writ which was ulti- 


mately granted to them by the impugned © 


judgment, 


3. The grounds of challenge taken in 
all the petitions were identical and were 
to the following effect: 

(a) Full particulars of the public pur- 
pose for which the land was sought to 
be acquired were not stated in the second 
and third notifications. 


(b) Both these notifications were issued . 


in colourable or mala fide exercise of the 
power conferred by the Act, 

’ Before the learned single Judge 
ground (b) was not pressed at the hear- 
ing. In relation to ground (a) he held 
that the industrial development of a par- 
ticular area was in itself a public pur- 
pose and no further details of such pur- 
pose need be given in the notifications 
issued’ under the Act. Reliance 
connection was. placed on Barkya Thakur 
v. State of Bombay, AIR 1960 SC 1203. 
It was, further observed by the learned 
single Judge that the proceedings under 
Section 5A of the Act in relation to the 
impugned notifications had not been com- 
pleted, that it would be open to the re- 
spondents to obtain further ` information 
from the State Government, that the re- 
spondents might possibly have another 


cause of action in case the supply of in- ` 


formation was refused and that the peti- 
tions under Article 226 of the Constitu- 
tion, were, therefore, premature. All 


the five petitions were in the result dis- | 


missed by the learned single Judge. 


_ 4. In the Letters Patent Appeals de- 
cided by the impugned order the argu- 
ment advanced on behalf.of the respon- 
dents before us. that the purpose of the 
acquisition as stated in the impugned’ 
notifications suffered from vagueness and 
that ‘they had in consequence been de- 
prived of the right to make effective ob- 
jections under Section 5A of the Act was 
held to be untenable.-The Division Bench 
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in this 


ALR | 
noticed that the learned single Judge“ 
had erred in assuming that the objections ` 
filed by ‘the respondents under the sec- 
tion last mentioned had not been decid- 
ed by the time of his judgment. The 
ground that the real purpose of the pro- 
posed acquisition was not a public pur- 
pose at all. but was to benefit the Com- 
pany and that the impugned notifications 
were, therefore, issued in  colourablée 
exercise of the powers conferred on the 
State Government by the Act was strong- 
ly put forward before the Division Bench ` 
and was considered by it at length. Re- 
lying upon Somawanti v. State of Pun- 
jab, (1963) 2 SCR 774: (AIR 1963 SC 151), 
it held that although a declaration made 
under Section 6 of the Act was final and . 
conclusive not only in regard to the need 
for acquisition but also in regard to the. — 
purpose being a public purpose if it was . 
so stated therein, it was open to a person 
whose land was acquired to challenge it 
on the ground of colourable exercise of 
power. The Division Bench referred -to 
the pleadings of the parties and took note 
of the fact that although the respondents 
had clearly taken up the position that the ` 
real purpose of the acquisition was not 
a public purpose but was to benefit the 
Company; the Land Acquisition Collector 
had not in his affidavit taken any speci- 
fic stand on the point but had only made 
an evasive denial of the plea put forward’ 
by the respondents and that while it was 
open to the State Government to produce 
documentary evidence showing that the 


_purpose for which the land was acquir- 


ed was a public purpose and not merely 
to benefit the Company it had failed to 
adopt that course. Refusing to hold, 
however, that there had been a colour- 
able exercise. of power on the part of the 
State Government the Division Bench 
held that. the presumption that if such 
evidence had been produced it would be 
unfavourable to the State Government 
was available to the respondents’ in the 
present case. In this connection it further. 
observed: ; 
“After all, when the proposed acquisi< 
tion is impugned as acquisition in colour- 
able exercise of power and there is a spe- ` 


‘cific allegation of the real purpose of tha 


acquistion, it is for the respondents to 
disclose, except for good reasons, the | 
relevant material or information, ta >» 
enable the Court to pronounce on the 
matter and not to maintain a’ meaningful 
silence or indulge in equivocations and . 
double standards, rely on the doctrine of | 
onus of proof and deflect the course of 
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justice. For the Court to permit this to 
be done with success, will be to stultity 
itself, abdicate its functiors and abjure 
its duties.” 

and on this finding accepted all the five 
Letters Patent Appeals. 


- § After hearing learned counsel sor 
the parties we find that the learned Judges 
of the Division Bench ser-:ously erred in 
accepting the Letters Patent Appeals in 
view of the finding arrived at by them 
that mala fides or a colourable exerc.se 
of power on the part of the State Gcv- 
ernment could not be held established. 
Not only had their attention been drawn 
to the dictum in Sornewanti’s case 
(supra) but they had in the impugred 
judgment extracted certain observaticns 
made therein by Mudholkar, J., to fhe 
effect that a declaration made under Sec- 
tion 6 of the Act and published in the 
Official Gazette shall be conclusive evi- 
dence that the land is needed for a pub- 
lic purpose and that to this rule there 
was only one exception, namely, that -he 
declaration could be chal.enged on he 
ground of mala fide or colourable exər- 
cise of power. It was thus clear that -he 
third notification had to be taken at its 
face value in so far as:the purpose vas 
concerned unless the exception was 
established. It further goes without say- 
ing that the onus of proving that the de- 
claration contained in the third notifiza~ 
tion fell within the exception would be 
on the party claiming the benefit of -he 
exception, namely, the respondents, 
While criticising the attitude of the State 
Government for not having produced he 
documentary evidence from which <he 
purpose of the acquisitior could be as- 
certained. S. K. Mukherjee. J.. who deli- 
vered the judgment on behalf of he 
Division Bench, repeatedły stated tiat 
he did not intend to say that the lend 
of the respondents was nət sought to be 
acquired for a purpose which was a pub- 
lic purpose as declared in the third ao- 
tification or that that notification was 
necessarily vitiated by any mala fides or 
colourable exercise of power. He further 
observed that according to the rules of 


evidence it was for the respondents to . 


satisfy the Court that there had been a 
colourable exercise of pover because -he 
onus of proof in that behalf was on 
them. In this situation we do not see how 
the respondents could be given any e- 
lief whatsoever. The acauisition could 
be struck down only if the declarat.on 
1980. 5. C./106 XI G—1_ 
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-stated in the third notification was 
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contained in the third notification was! 
proved to be vitiated by mala fides or 
colourable exercise of the power. On the 
other hand, if it was not established that 
such exercise of power was so vitiated, 
the declaration had to be taken at its 
word, On the findings of fact arrived at 
by the Division Bench, therefore. the 
Letters Patent Appeals merited nothing 
but dismissal. 


6. Learned counsel for the respon- 
dents urged that they were really entitl- 
ed to a finding of mala fides on the part 
of the State Government but we find 


l 


ourselves wholly unable to agree with 
him. The burden, as he concedes. was 
squarely on the respondents to prove 


colourable exercise of power. In the fact 
of the conclusive presumption which 
the Court has to raise under sub-sec. (3) 
of Section 6 of the Act about the nature 
of the purpose stated in the declaration 
being true, the onus on the respondents 
to displace the presumption was very 
heavy indeed and we do not think that 
the same could be said to have been dis- 
charged by a mere allegation in that be- 
half which has been denied by the State. 
If we accept the argument that it is for 
the State to satisfy the Court about the 
nature of the purpose for which the land 
is sought to be acquired, the whole object 
of the provision under which the con- 
clusive presumption has to be raised in 
regard to the nature of the purpose 
would be defeated. We cannot, therefore, 
hold merely on the strength of the ab- 
sence of production of documentary evi- 
dence by the State that the onus (which 
rested heavily on the shoulders of the 
respondents) to prove mala fides or 
colourable exercise of power on the part 
of the State Government, has been dis- 
charged. Even so the respondents have 
produced no material to show that the 
assertion about the public purpose as 
m- 
correct for the reason that the acquired 
land was not suitable for any industry 
or that no industrial activity except that 
by the Company had been undertaken 
in the neighbourhood of the acquired 
area. On the other hand, there is a clear 
averment to the contrary by the State 
in paragraph 1 of each of the applications 
dated August 26, 1967 for the grant of 
certificates under Article 133 of the Con- 
stitution. That averment reads: 


“That the Asansol Sub-Division within 
the District of Burdwan is a highly 
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developed industrial area having a num- 
ber of big industrial concerns, viz., The 
Indian Iron & Steel Co.. dian Alu- 
minium Corporation and sēveral colli- 
eries, etc., etc. It is within the industrial 
belt of Durgapur-Asansole area where 
besides the above mentioned industries, 
there are Hindustan Steel, Durgapur Pro- 
jects Graphite Company and a number of 
other very big industries.” i 

This averment which was supported by 
affidavit was never controverted by the 
respondents and cuts at the root of their 
plea of mala fides or colourable exercise 
of power. 

7. Mr. Balakrishnan, learned counsel 
for the respondents raised a preliminary 
point to the effect that the second noti- 
fication was void inasmuch as it had been 
issued while the first notification was still 
in force. We do not see any reason for 
entertaining the point when it was not 
raised on behalf of the respondents at 
any stage before the High Court. 

8. In the result all the five appeals 
succeed and are accepted. The impugned 
judgment is set aside and the petitions 
made by the respondents to the High 
Court are dismissed. There will, how- 
ever, be no order as to costs in any of 
the appeals, 

Appeals allowed. 
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Tara Prasad Singh ete. etc., Petitioners 
v. Union of India and others, Respondents. 

(A) Constitution of India, Art. 246, 
Seventh Schedule List I, Entry 54 — Coal 
Mines (Nationalisation) Amendment Act 
(26 of 1976) — Validity — Provisions of 
Act whether are in public interest — Ab- 
sence of preamble — Effect — Whether 
Parliament.: had- legislative competence to 
pass Act. l 

Granting that Entry 54, List I is purpo- 
sive since it qualifies the power to pass a 
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law relating to “Regulation of Mines and 
Mineral Development” by the addition of 
a restrictive clause, “to the extent to which 
such regulation and development under 
the control of the Union is declared by 
Parliament by law to be expedient in the 
public interest”, the provisions of the Na- 
tionalisation Amendment Act show that 
they are ee to serve progressively 
the purpose of Entry 54, The Nationalisa- 
tion Amendment Act“amended the Coal 
Mines: (Nationalisation) Act, 26 of 1973. 
Therefore one must primarily have regard 
to the object and purpose of that Act in 
order to find out whether the Nationalisa- 
tion Amendment Act destroys the struc- 
ture of that Act and is a mere pretence 
for acquiring new rights without provid- 
ing for payment of any amount for such 
acquisition. By S. 8 (8) (a) of the Coal 
Mines (Nationalisation) Act, 1973 which 
was introduced by the Nationalisation 
Amendment Act, no person other than 
those mentioned in cls. (i) to (iii) can carry 
on coal mining operations after April 29, 
1976, being the date on which Section 3 
of the Nationalisation Amendment Act 
came into force; by S. 8 (8) (b) all mining 
leases and sub-leases stood terminated ex- 
cept those granted before Apr. 29, 1976 in 
favour of the Central Government, a Gov- 
emment company or corporation owned, 
managed or controlled by the Central 
Government; S. 3 {3 (c) prohibits the 
granting of a lease for winning or mining 
coal in favour of any person other than 
the Government, a Government company 
or a gor ares cf the above description 
provided that a sub-lease could be grant- 
ed by these authorities to any person if the 
two conditions mentioned in the proviso 
are satisfied; and when a mining lease 
stands terminated under S. 8 (8), “it shall . 
be lawful” for the Central Government or 


the Government ey or the corpora- 


tion owned or controlled by the Central 
Government to obtain a prospecting 
licence or a mining lease in respect of the 
whole or part of the land covered by the 
mining lease which stands terminated. The 
Nationalisation Amendment Act is mani- 
festly in furtherance of the object of na- 
tionalisation mentioned in the preamble to 
the parent Act and effectuates the pur- 
pose mentioned ir Ss. 3 D and 8 (2) of 
that Act by the addition of a new sub- 


section, sub-sec. (8), which terminates all 


coal mining leases and sub-leases except 
those referred in sub-sec. (8) (b). The cir- 
cumstance that the marginal note to S. 3 


and the title of Chap. TI of the National- - 
isation Act are nct amended by the ` Na- 


; lease is 
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tionalisation Amendment Act, despite the 
additon of a new sub-section, is of little 
or no consequence. That sub-section is a 
logical extension of the scheme envisaged 
by the original sub-secs. (1) and (2) of S. 3. 
The Nationalisation Amendment Act needs 
no preamble, especially when it is backed 
up by a statement of objects and reasons. 
Generally, an amendment Act is passed 
in order to advance the purpose of the 
parent Act as reflected in the preamble to 
that Act. The fundamental object of the 
Nationalisation Act as also of the Na- 
tionalisation Amendment Act is to bring 
into existence a state of affairs which will 
be congenial for regulating mines and for 
mineral development. In regard to the 
scheduled mines, that purpose was achiev- 
ed by the means of acquis:tion. In regard 
to mines which were not included in the 
Schedule, the same purpose was achieved 
by termination of leases and sub-leases 
and by taking over the right to work the 
mines. Termination of leases, vesting of 
lease-hold properties in the State Govern- 
ments and the grant of leases to the Cen- 
tral Government or Government Com- 
panies are together the means conceived 
in order to achieve the object of national- 
isation of one of the vital material re- 
sources of the community. Even in regard 
to matters falling under the Nationalisa- 
tion Amendment Act which terminates 
existing leases and makes it lawful for the 
Central Government to obtain fresh 
leases, the obligation of S. 18 of the Mines 
and Minerals (Regulation and .- Develop- 
ment) Act of 1957 will continue to apply 
in its full rigour. S. 18 contains a statu- 
tory behest and projects a purposive legis- 
lative policy. The later Acts on the sub- 
ject of regulation of mines and mineral 
development are linked up with the policy 
enunciated in S. 18. The Nationalisation 
Amendment Act, while providing by 
S. 8 a) that “it shall be lawful” for the 
Central Governmėnt. etec., to obtain a prò- 
specting licence or a mining lease, did 
not impose an obligation on any one to 
work the mine of which the mining lease 
stood, statutorily terminated; neither the 
power to regulate mines nor the power to 
ensure mineral development in List I, 
Entry 54 postulates that no sooner is a 
mining lease terminated by the force of 
the statute, then the Central Government 
must begin to work the mine of which the 
terminated. Conservation, pro- 
specting and investigation, development 
steps and finally scientific exploitation of 


the mines and mineral is the process en- 
visaged by the Nationalisation Amend- 
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ment Act. Conservation of minerals, which 
is brought about by the termination of 
existing leases and sub-leases, is vital for 
the development of mines. A phased and 
graded programme of conservation is in 
the ultimate analysis one of the most 
satisfactory and effective means for the 
regulation of mines and the development 
of minerals. A broad and liberal approach 
to the field of legislation demarcated by 
Entry 54, List I, an objective and practi- 
cal understanding of. the provisions con- 
tained in the Nationalisation Amendment 
Act and a realistic perception of constitu- 
tional principles will point to the conclu- 
sion that the Parliament had the legisla- 
tive competence to enact the Nationalisa- 
tion Amendment Act. 


(Paras 30, 31, 88, 34, 35, 36, 37, 42) 


(B) Interpretation of Statutes — Margi- 
nal Note — Object and effect of. — 


Marginal notes to the sections of a sta- 
tute and the titles of its chapters cannot 
take away the effect of the provisions 
contained in the Act so as to render those 
provisions legislatively incompetent, if 
they are otherwise within the competence 
of the legislature to enact. One must 
principally have regard to the object of 
an Act in order to find out whether the 
exercise of the legislative power is purpo- 
sive, unless, of course, the provisions of 
the Act show that the avowed or intended 
object is a mere pretence for covering a 
veiled transgression committed by the 
legislature upon its own powers. Whether 
a particular object can be successfully 
achieved by an Act is largely a matter of 
legislative policy. (Para 34) 


(C) Coal Mines (Nationalisation) Act 
(26 of 1973), Ss. 2 (b), 3 (8) (a), 30 (2) — 
“Coal mine” — Definition does not apply 
to composite mine containing alternate 
seams of Coal and fire-clay — However 
provisions of Ss. 3 (8) (a) and 30 (2) apply 
to leases of composite mines. 


By reason of the definition of coal mine 
contained in S. 2 (b) of the Act of 1973, 
and the definition of coking coal mine in 
S. 3 (c) of the Coking Coal Mines (Na- 
tionalisation) Act 36 of 1972 which pre- 
sents a striking contrast to the definition 
in S. 2 (b), composite coal mines, that is 
to say, coal mines in which there are 
seams of coal and fireclay do not fall 
within the scope of the definition of ‘coal 
mine’ in S. 2 (b) of the Act of 1973. How- 
ever it cannot be concluded therefrom 
that the other provisions introduced into 
that Act by the Coal Mines (Nationalisa- 
tion) Amendment Act (67 of 1976) will 
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have no impact on composite leases for 
winning coal and fireclay. Provisions of 
Ss. 3 (3) (a) and 30 @) of the parent Act 
(26 of 1978) as amended by Amendment 
Act (67 of 1976) will apply of their own 
force, whether or not the lessee holds a 
composite Jease for winning coal and fire- 
clay and whether or not the mine isa 
composite mine containing alternate seams 
of coal.and fireclay. The lessees of com- 
osite mines cannot win or mine coal, the 
[esseci of such mines will, for all practi- 
cal purposes, have to nurse their deeds of 
lease without being able to exercise any 
of the rights flowing from them. They will 
be acting at their peril if they attempt to 
win fireclay. If they cannot win fireclay 
without winning coal, they cannot win 
fireclay either, even if they hold compo- 
site leases under which they are entitled 
to win coal and fireclay. Mines which 
have alternate seams of coal and fireclay 
are in a class by themselves and they ap- 
pear to be far fewer in number as com- 
pared with the coking coal mines and coal 
mines, properly so-called. The authority of 
law for the termination of the rights of 
composite lessees is the provision contain- 
ed in S. 8 (8) (a), the violation of which 
attracts the penal provisions of S. 30 (2) 
of the Nationalisation Act of 1973. The 
Parliament has deprived composite les- 
sees of their right to win fireclay because 
they cannot do so without winning coal. 
(Paras 52, 58, 54, 55) 
(D) Constitution of India, Arts. 14, 19, 
81, 31-A — Coal Mines (Nationalisation) 
Amendment Act (67 of 1976) — Validity 
— Does not violate provisions of Arts, 14, 
19 and 31 of the Constitution — S. 3 (8) 
(b) of the Act brings about mere extin- 
guishment within Art. 31-A (1) (e) and 
not acquisition — (Coal Mines (National- 
isation) Amendment. Act (1976), Sec- 
tion 3 (8) (b)). 


It cannot be said that, by the Nationa- 
lisation Amendment Act, the petitioners’ 
right to property has been acquired’ with- 
out the payment of any amount and that 
they have been unreasonably deprived of 
their right to carry on the business of 
mining. The Coal Mines (Taking Over of 
Management) Act 1978 and the Coal 
Mines (Nationalisation) Act provide for 
payment of amounts, by no means illu- 
sory, to the owners of coal mines whose 
rights were taken over. The Nationalisa- 
tion Amendment Act of 1976 by S. 8 6) (b) 
undoubtedly terminates all existing leases 
and sub-léases except those already grant- 
ed in favour of persons referred to in 


cls. (i) to (iii) of S. 3 (8) (a). Similarly, 


Tara Prasad Singh v. Union of India ` 


A. I. R. 


S. 3 (3) (a) imposes an embargo on. all fu- 
ture coal mining operations except in re- 
gard to the perscns: mentioned in cls. (i) 
to (iii). But generality of leases which are 
alleged to have remained outstanding des- 
pite the coming into force of the Manage- 
ment Act and the Nationalisation Act, 
were mostly precarious, whose holders 
could at best present the familiar alibi 
that the origin of. their rights or of those 
from whom they derived title was lost in 
antiquity. Neither in law, nor in equity 
and justice, nor under the Constitution can 
these lessees be heard to complain of the - 
termination of their lease-hold rights 
without the payment of any amount. The 
provision contained in S. 8 (8) (b) of the 
Nationalisation Amendment Act was made 
ex majore cautela so as not to leave any 
lease of a coal mine ` surviving after the 
enactment of the Management Act and 
the Nationalisation Act. There was no rea- 
sonable possibility of a lawful lease sur- 
viving the passing of those Acts; but if, 
per chance, anyone claimed that he held 
a lease, that stood terminated under Sec- 
tion 8 (8) (b). Once the real nature of the 
scheme envisaged by the Management 
Act, the Nationalisation Act and 
the Nationalisation Amendment Act 
is appreciated, it will be easy to 
see that Section 8 (8) (b) of the Na- -~ 
tionalisation Amendment Act brings about 
an extinguishment simpliciter of coal min- 
ing leases within the meaning of Arti- 
cle 81-A (1) (e) of the Constitution as it 
stood prior to the 44th Amendment. The 
legislative history leading to the termina- 
tion of coal mining leases points to one 
conclusion only that, by and large, every 
lawful interest which was acquired was 
paid for; the extinguishment of the inte- 
rest which survived or which is alleged to | 
have ‘survived the passing of the Manage- 
ment Act and the Nationalisation Act was 
provided for merely in order to ensure 
that no loophole was left in the imple- 
mentation of the scheme envisaged by 
those Acts. Persons dealt with by Sec 
tion 8 (8) (b) of the Nationalisation 
Amendment Act are differently situated 
from those who were dealt with by. the 
two earlier Acts. No violation of Art. 14 is 
therefore involved. AIR 1967 SC 856 and 
AIR 1978 SC 808, Distinguished. 

- (Paras 59, 60, 61, 62, 63, 64) 


It cannot also be said that no public | 
purpose is involved in the termination of 
the interest of the lessees and sub-lessees 
which was brought about by the Nation- 
lisation Amendment Act. The public pur- 
pose which informs that Act is the same 


` 
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which lies behind its two precursors, the 
Management Act and the Nationalisaticn 
Act. The purpose is to re-organise and re- 
structure coal mines so as to ensure the 
rational, co-ordinated and scientific deve- 
lopment and utilisation of coal resources 
consistent with the growing requiremen-s 
of the country. The Statem2nt of Objec-s 
and Reasons of the Nationalisaticn 
Amendment Act points in the same dirée- 
tion. Public purpose runs like a continu- 
ous thread through the well-knit scheme 
of the three Acts under consideration. 
(Para 65) 
The Nationalisation Amendment Act 
must receive the protection of Art. 81-A (_) 
(e) of the Constitution, that is to say, the 
Act cannot be deemed to be void’ on the 
ground that it is inconsistent with or takes 


_ away or abridges any of the rights confe~- 


red by Arts. 14, 19 and 81. (Para 69) 
Cases Referred: Chronclogical Parzs 
AIR 1978 SC 808 : (1978) 8 SCR 834: 1938 


Lab IC 612 67, €8 
AIR 1967 SC 856: (1967) 2 SCR 143 a 
AIR 1954 SC 119 : 1954 SCR 674 E8 

` AIR 1953 SC 375: 1954 SCR 1 27 


" 


AIR 1942 FC 17: (1942) FOR 17:48 Cri 


LJ 481 £7 
1939 AC 117 : (1989) 1 All ER 428, Attor- 
ney General for Alberta v. Attorney 
General for Canada - = 
1896 AC 88:73 LT 449, Toronto (City 
Municipal Corporation v. Virgo 27, 20 
1896 AC 848: 74 LT 588, Attorney Gene- 
ral for Ontario v. Attorney General for 
The Dominion 27, 40 
(1880) 5 AC 214:42 LT 546, Julius v. 
Oxford 41 


Mr. A. K. Sen and Mr. 5. C. Banerjee, 
Sr. Advocates (in W Ps. Nos. 220 and 226 
of 1977), Mr. Y. S. Chitale, Sr. Advocate 
(in W. P. No. 111 of 1977), Mr. K. X. 
Sinha, Advocate (in all W. Ps. except in 
W. Ps. Nos. 154, 178, 600, 610-611 of wy 
Mr. S.. K. Sinha, Advocate {in all W. Ps), 
Mr. Pradeep Hajela, Advocate (in W. P. 
No. 111 of 1977), M/s. S. K. Verma, A. X. 
Srivastava, M. P. Jha and C. K. Ratm- 
parkhi (in W. Ps. Nos. 154, 178, 600, 600- 
611 of 1977), M/s. B. N. Lala Surajdzo 
Singh, D. P. Mukherjee and A. K. Ganguli, 
Advocates (in W. P. No. 111 of 1977), br 
Petitioners in W. Ps. Nos 111, 150-151, 
154, 178, 610, 611, 661, 180, 270, 271, 


j 599, 220, 226, 205-210, 896-399 and 600 of 


1977; Mr. H. M. Seervai, Sr. Advocate amd 
Mr. Kamal Nayan Choubeyr, Advocate’ tin 
W. Ps. Nos. 257, 346, 355, £70 and 271 of 
1977), Mr. A. K. Srivastava. Advocate n 
W. Ps. Nos. 257, 270-271, 846. 855 and 738 


Tara’ Prasad Singh v. Union of India 


S.C. 1685 


of 1977), Mr. B. P. Singh, Advocate (in all 
W. Ps. and in W. P. No. 758 of 1977), Mr. 
Bimal Kumar Sinha, Advocate (in W.. Ps. 
Nos. 346, 855 and 270-271 of 1977) for 
Petitioners in W. Ps. Nos. 257, 571 to 574, 
608, 605, 855 and 846 of 1977; Mr. D. 


' Goburdhan, Advocate, for the Petitioners 


in W. Ps. Nos. 687, 692, 635-689, 352 and 
Respondent No. 12 of 1977, in W. Ps. 
Nos. 150-151 of 1977, Mr. A. K. Sen, Sr. 
Advocate (in all W. Ps.), Mr. S. C. Banerjee, 
Sr. Advocate (in all W. Ps.) Mr. Y. S. Chi- 
taley, Sr. Advocate (in all W. Ps. except in 
W. P. No. 154 of 1977), Mr. S. B. Sanyal, 
Sr. Advocate and Mr. A. K. Banerjee, 
Advocate (in W. P. No. 154 of 1977), Mr. 
A. K. Nag, Advocate (in all W. Ps.), for 
Petitioners in W. Ps. Nos. 626,541,548 and 
Respondent No. 15 in W. P. No. 154 of 
1977; Mr. S. V. Gupte, Attorney General 
py Ps. Nos. 257, 270 and 150 of 1977), 

. S. N. Kacker Sol. General (in W. Ps.) 
Nos. 111, 543, 178, 220 and 226 of 1977), 
Mr. U. R. Lalit, Sr. Advocate (in W. Ps. 
Nos. 403, 180_and 151 of 1977), Mr. S. P. 
Nayar, Advocate (in W. Ps. 352, 626, 220, 
226, 154, 396-398 and 638-639 of 1977) 
Mr, R. N. Sachthey, Advocate (in all W.Ps. 
and Mr. Govind Mukty, Advocate (in W.Ps. 
Nos. 150-151 of 1977), for the Res. 
Nos. 1, 9-12 in W. P. No. 111 of 1977, RR. 
1l, 7, 11 in W. Ps. Nos. 1, 8 to 12 in W. P. 
No. 154, RR. 1&7 in W. P. 178, RR. 1 &7 
in 610-611, RR. 1, 5, 6 and 8 in W. P. 661, 
RR. 1 and 7 in W. Ps. Nos. 270-271, RR. 1 
and 7 in W. P. 599, RR. 1, 8, 9-12 and 15 
in W. Ps. Nos. 571, 574, RR. 1, 8-13 and 16 
in W. P. No. 603, RR. 1, 2 and 9 in W. P. 
605, RR. 1, 2, 10, 11, 14 and 15 in W. P. 
355, RR. 1, 8-12 in W. P. 346, RR. 1, 3, 5, 
8and9in W.P. No. 626, RR. 1, 6-10 and 
14 in W. P. 541, RR. 1-5 and 9 in W. P. 
543, RR. 1, 8-12 and 15in W. P. 758, 
RR,. 1, 7 in W. P. 257, RR. 1 and 7 in 220 
and 226, RR. 1, and 8 in W. Ps. Nos. 205- 
210. RR. 1&8 in W. P. 600, RR. 1,3, 11-15 
in W. P. 403, RR. 1, 9 and 10 in W. P. 
No 180/77, Mr. Lal Narain Sinha, Sr. 
Advocate (in W. Ps. Nos. 111, 180, 403, 
270-71, 543, 178 and 257 of 1977. Mr. U. P. 
Singh, Advocate (in all W. Ps.), Mr. Sham- 
bhu Nath Jha, Advocate (in W. P.No. 111 of 
1977), and Mr. U. S. Prasad, Advocate (in 
W. P. No. 541 of 1977), for Respondents. 
Nos. 2-8 in W.Ps. Nos. 111, 2-7 in 154, 2-6 
in 178, 2-6 in 610-611; 2-4, 7 and 9 in 661; 
2-8 in 180; 2-6 and 10-12 in 270-271; 
2-6 and 10-18 in 599; 2-7 in 571-574; 2-7, 
14-15, 17-20 and 28 in 603; 2-7 in 605, 
8-8, 12, 18, 16-18 in 385; 2-6 in 687 to 692; 
2-6 in 635-637; 2-6 in 352; 2, 6, 7 and 10 


1686 S. C. 


in 626; 2, 5, 11, 18 in 541; 6-8 in 548; 2-6 
in 758 of 1977, 2-7, 18, 14 and 16 in 257; 
2-6 in 220 and 226; 2-6, 18, 14 in 205-210; 
2-7 in 600; 2-6 in 688-689; 2-4 to 10, in 403 
of 1977, Mr. P. S. Khera, Advocate (for 
No. 1), and Mr. S. K. Verma, Advocate (for 
No. 2) in W. P. No. 1, 11 of 1977 for Interve- 
ners; Mr. A.P. Chatterjee, Sr. Advocate, 
(Mr. G.S. Chatterjee, Advocate with him), 
For Res. 2 and 6 in W. Ps. 150-151 and 2 
to 6 in 396-398 of 1977; Mr. P. P. Jha, 
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CHANDRACHUD, C. J.:— This is a 
group of 61 Writ Petitions under Art. 82 
of the Constitution, challenging the vali- 
dity of the Coal Mines (Nationalisation) 
Amendment Act, 67 of 1976, on the 
ground that it is violative of the provisions 
of Arts. 14, 19 (1) (f, 19 (1) (g) and 31 of 
the Constitution, For understanding the 
basis of that challenge, it will be enough 
to refer to the broad facts of two repre- 
sentative groups of petitions. The facts of 
writ petitions 270 and 271 of 1977 are, 
by and large, typical of cases in which the 
petitioners claim to be lessees of coal 
mines, while the facts of writ petition 257 
of 1977 are typical of cases in which the 
petitioners claim to be lessees of compo- 
site mines containing alternate searns of 
coal and fireclay. Most of the facts are 
undisputed and only a few of them are ip 
controversy. 


2. In writ petitions 270 and 271 of 
1977, petitioner No. 1 claims to be the 
sole proprietor of ‘S. D. Coal Company’ 
which is engaged in coal business and coal 
mining operations. Petitioner No. 2 is said 
to be the agent of the company. Both the 
surface and underground rights in Mouza 
Bundu in the District of Hazaribagh, 
Bihar, previously belonged to the Raja of 
Ramgarh from whom or whose successors- 
in-interest, the South Karanpura Coal Co. 
Ltd. appears to have obtained a lease of 
242 Bighas of coal bearing lands in Mouza 
Bundu, called the ‘Bundu Colliery’. After 
the enactment of the Bihar Land Reforms 
Act, 20 of 1950, all. rights of tenure- 
holders, landlords and Zamindars, includ- 
ing the rights in mines and minerals, vest- 
ed in the State of Bihar but, by virtue of 
S. 10 of that Act, subsisting leases of 
mines and minerals in any estate or tenure 
became leases under the ‘State Govern- 
ment. It is alleged that on 12th June, 1975 
the South Karanpura Coal Co. Ltd. enter- 
ed into an agreement with the S. D. Coal 
Company for prospecting, developing. 
raising and selling coal from the Bundu 
Colliery and that on the strength of that 
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agreement, petitioner No. 1 was put in pos- 
session of the erire area of 242 Bighas of 
coal bearing land. The S. D. Coal Com- 
pany is stated tc have made large invest- 


ments in the colliery and to have started ~ 


paying rents and royalty to.the State of 
Bihar. The petitioners have cited various 
facts and figures in support of their con- 
tention that they have been in working 
possession of the coal mine area in ques- 
tion and that they were entitled to re- 
move nearly 30,000 tonnes of coal raised 
by them at a heavy cost. It appears that in 
a proceeding under S. 144 of the Criminal 
Procedure Code, the Sub-Divisional 
Magistrate (Sadar), Hazaribagh, had made 
the rule absolute against the South Karan- 
pura Coal Co. Lid. as well as the S. D. 
Coal Company, on the ground that the 
State Government had. taken over the 
Bundu Colliery. But, in C. R. Case 
No. 18318 (W) of 1975, the High Court of 
Calcutta is stated to have set aside the 
order of the State Government cancelling 
the lease of petitioner 1 in respect of the 
Bundu Colliery. Since that lease stands 
terminated under the Coal Mines (Na- 
tionalisation) Amendment Act 1976, the 
petitioners have filed writ petitions to 
challenge the validity of that Act. - 

3. On the factual aspect, the contention 


of the State of Bihar is that the lease of 
the Bundu Colliery which was held by 


M/s. South Karanpura Coal Co. Ltd. was - 


terminated by the Bihar Government on 
Nov. 24, 1975 on account of the violation 
of Rule 87 of the Mineral Concession 
Rules, 1960 and that, actual possession of 
the colliery was taken by the State Gov- 
ernment on Nov. 26, 1975 prior to the 
oae into force of the Amendment Act 
of 1976. 


4. In writ petition No. 257 of 1977, the 
petitioner Nirode Baran Banerjee made an 
application dated Sept. 17, 1966 for the 
grant of a mining lease in respect of fire- 
clay covering an area of 1640.60 acres of 
the Hesalong Colliery. On Sept. 19, 1966 
he made a similar application in respect 


‘of the same area, for a coal mining lease. 


These applications were deemed to have 
been rejected since the State Government 
did not pass any order thereon within the 
prescribed period. In a Revision Applica- 
tion preferred by the petitioner, the Cen- 
tral Government directed the State Gov- 
ernment to consider the petitioner’s appli- 
cation for the grant of a mining lease in 
respect of fireclay. The dispute relating to 
the petitioner's application for a coal min- 
ing Vase was brought to the Supreme 
Court, as a result of which the Central 
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Government on Apr. 1, 1972 directed tke 
State Government to grant a coal minig 
lease to the petitioner. On Oct. 17, 1973 a 
formal lease was executed Ly the State ot 
_ Bihar in favour of the petitioner in respect 
of both coal and fireclay. The lease was 
registered on Oct., 18. 

5. According to the petitioner, tLe 
Hesalong Colliery in respect of which Le 
holds the mining lease for coal and: fir2- 
clay is situated in an interior area of tLe 
hilly portion of the District of Hazaribagh 
which has its own peculiar nature, trait 
and character. The reserves of coal in tLe 
area are said to be in isolated smell 
pockets and are not sufficient for scientific 
or economical development in a œ- 
ordinated and integrated manner. The 
coal is ungraded and is not required to Ise 
transported by rail. : 

6. On the composite nature of the 
mine, the petitioner has made a speciic 
averment in para. 6 of his writ petition <0 
the following effect : 

The coal and fireclay deposits in the 
said area so mixed up that one cannot 
work either for extraction of coal or Hr 
extraction of fireclay without disturbing 
each of the said two minerals. The dep- 
sits are such that at one lay=r there is co il, 
the next layer is fireclay, the other layer 
is coal, the next layer is again fireclay and 
so on. 

In para. 15 of his writ petition the pe‘i- 
tioner has stated that in the Hesaloa 
Mines, the deposit of fireclay is sprea 
over the entire area of 1640.60 acres in 
the first layer and just benzath that, there 
in the second layar, 
so on and so forth. According to the peti- 
tioner, it is absolutely impossible to camy 
‘on mining operations in ccal without däs- 
turbing the fireclay and any such distusb- 
‘ ance an inadvertent extraction of eitker 
coal or fireclay by different lessees, if the 
composite lease is split.up, will amount to 
unauthorised mining. 


7. The'petitioner contends that he en- 
ploys about 9,000 workers, has investec a 
uge amount. for making the collie 
workable and that a large amount of ccal, 
which was lying pE and unprotected, 
was ready for despatch. Since his com- 
posite lease too was in jeopardy under the 
Amendment Act, he filed a writ petition in 
this Court to challenge the validity of the 
; Act, contending in addition that the Act is 
not applicable to composite mines hav-ng 

alternate layers of fireclay and coal. 


8. Some of the petitioners had fied 
writ petitions in the High Courts under 
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Art. 226 of the Constitution challenging 
the validity of the Amendment Act of 
1976. Rules were issued in those petitions 
and interim orders were passed under 
which the status quo was maintained on 
certain terms and conditions. After the 
passing of the 42nd Constitution Amend- 
ment Act, the High Courts became incom- 
petent to grant any relief in those peti- 
tions whereupon, writ petitions were filed 
in this Court. 


9. The petitions were argued on be- 
half of the petitioners by Shri A. K. Sen, 
Shri H. M. Seervai, Shri Y. S. Chitale, Shri 
B. K. Sinha, Shri D. Goburdhan and Shri 
A. K. Nag. The Attorney General argued 
in support of the validity of the impugned 
Act and so did the Solicitor General, ap- 
pearing on behalf of the Union of India. 
Shri Lal Narain Sinha and Shri A. P. Chat- 
terjee argued respectively on behalf of the 
State of Bihar and the State of West Ben- 
gal. Shri P. S. Khera and Shri S. K. Verma 
appeared on behalf of the interveners, 


10. Before examining the contentions 
advanced before us by the various learned 
counsel, it will be useful to trace briefly 
the history of laws bearing on the work- 
ing of mines and exploitation of minerals, 
the taking over of management and the 
nationalisation of mines and finally the 
termination of certain leases under the 
impugned Act. 

11. According to “India 1976” (Publi- 
cations Division, Ministry of Information’ 
and Broadcasting, Government of India), 
coal mining was first started at Raniganj, 
West Bengal, in 1774. Coal is an import- 
ant mineral as a source of energy and in 
India it constitutes a prime source of 
energy. On the attainment of indepen- 
dence, the importance of coal to indus- 
trial development was realised by the 
Planners and the problems of the coal in- 
dustry were identified by the Planning 
Commission in its report on the First Five 
Year Plan. The Fifth Plan provided for a 
production target of 13.5 million tonnes 
of coal by 1978-79 which amounted to an 
increase of 5.7 million tonnes from the 
level of production of 7.79 million tonnes 
at the end of the Fourth Five Year Plan. 
In 1950, after coal mining was stepped up, 
the production was 32 million tonnes. In 
1974-75 it reached a record figure of 88.4 
million tonnes. The overall reserves of 
coal, both coking and non-coking were 
estimated in 1976 at 8,095 crore tonnes. 


12, But, howsoever high the coal re- 
serves may be, they are not inexhausitible, 
which underlines the need for a planned 
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development of the natural resources. The 
reckless and unscientific methods of min- 
ing which were adopted by most of the 
colliery owners without regard to con- 
siderations of conservation of the mineral 
and safety and welfare of workers led the 
Parliament to pass various legislations on 
the subject in the light of its accumulated 
experience. The coking coal mines were 
nationalised in 1972 and the non-coking 
coal mines were nationalised in the fol- 
lowing year. The production of coal in 
the country is now almost completely 
controlled by the public sector with the 
exception of isolated pockets wherein re- 
serves are not sufficient for scientific and 
economical development and the produc- 
tion is consumed locally. The only import- 
ant mines which are not nationalised are 
the captive coking coal mines of the two 
private sector Steel Companies, coking 
coal being a vital ingredients in the pro- 
duction of Steel. 

18. The production of coal in the pub- 
lic sector is organised through three com- 
panies: the Coal Mines Authority Ltd., the 


Bharat Coking Coal Ltd. and the Singareni ` 


Collieries Company Ltd. A holding com- 
pany, Coal India Limited, was formed in 
1975 incorporating the Coal Mines, Auth- 
ority, the Bharat Coking Coal and the 
Coal Mines Planning and Design Institute 
as separate Divisions, besides other sub- 
sidiaries. 
. 14 Entry 28, List II, Schedule VII of 
the Constitution read with Art. 246 (8) 
confers legislative power on the State 
legislatures in respect of “Regulation of 
mines and mineral development” by that 
power is “subject to the provisions of 
List I with respect to regulation and deve- 
lopment under the control of the Union”. 
Entry 54, List I enables Parliament to ac- 
` quire legislative power in respect of “Re- 
gulation of mines and mineral develop- 
ment to the extent to which such regula- 
tion and development under the control of 
the Union is declared by Parliament by 
law to be expedient in the public interest”: 
Entry 24, List IE relates to “Industries 
subject to the provisions of Entries 7 and 
52- of List I”. Entry 7, List I, relates to 
Industries declared by Parliament by law 
to be necessary for the purpose of defence 
or for the prosecution of war. Entry 52, 
List I, enables Parliament to acquire 
legislative power in respect of “Industries, 
the control of which by the Union is de- 
clared by Parliament by law to be expedi- 
ent in the public interest”. 

15. The Industries (Development and 
Regulation) Act, 65 of 1951,.which came 
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into force on May, 8, 1952 contains a.de- 
claration in Section 2 that it was expedi- 
ent is the public interest that the Union 
should take under its control the indus- 
tries specified in the First Schedule. . 
Item 2 (1) of the First Schedule comprises 
‘coal, lignite, coke and their derivatives’ 
under the heading ‘Fuels’. The Act pro- 
vides for the establishment of a Central 
Advisory Council and Development Coun- 
cils, registration and licensing of industrial 
undertakings, the assumption of manage- 
ment or control of industrial undertakings 
by the Central Government, control of 
supply, distribution and price of certain 
articles, etc. 

16. The Mines Act, 85 of 1952, which 
came into force on July 1, 1952, was pass- 
ed by the Parliament in order to amend 
and consolidate the law relating to the 
regulation of labour and safety in mines. 
That Act was evidently passed in the exer- 
cise of power under Entry 55, List I, “Re- 
gulation of labour and safety in mines 
and oil fields”. 


17. The Mines and Minerals (Regula- 
tion and Development) Act, 67 of 1957, 
which came into force on June 1, 1958 
was passed in order to prods for the re- 
gulation of mines and the development of 
minerals under the control of the Union. 
S. 2 of that Act contains a declaration 
that it was expedient in the public interest 


that the Union should take under its con- . 


trol the regulation of mines and the deve- 
lopment of minerals to the extent provid- 
ed in the Act. The Act provides, inter alia, 
for general restrictions on undertaking 
prospecting and mining operations, the , 
procedure for obtaining prospecting 
licences or mining leases in respect of 
lands in which the minerals vest in the 
Government, the rule-making power. for 
regulating the grant of prospecting licences 
and mining leases, special powers of Cen- 
tral Government to undertake prospecting 
or mining operations in certain cases, and 
for development of minerals. 


18. There was a lull in legislative acti- 
vity in regard to the enactment of further 
regulatory measures for controlling mines 
and minerals. The Coking Coal Mines 
(Emergency Provisions) Ordinance, 12 of 
1971, was passed on Oct. 16, 1971. It was 
replaced by the Coking Coal Mines 
(Emergency Provisions) Act, 64 of 1971, 
which received the President's assent on 
Dec. 28, 1971 but was given retrospective ` 
operation from the date of the Ordinance. 
The Act was passed to provide for the. 
taking over, in the oe interest of the 

ing. coal mines and 
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coke oven’ plants, pending nationalisation 
of such mines and plants. By S. 3 (1), the 
management of all coking coal mines vest- 
ed in the Central Government from the 
appointed day — Oct. 17, 1971. S. 6 H 
provided that every owner of coking .co 
mine shall be given by the Central Gov- 
ernment an amount, in cash, for vesting in 
it, under S.3, the manegement of such 
mine. Such amount was to be calculated 
in accordance with the provisions of Sec- 
tion 6 (2). The Coking Coal Mines (Na- 
tionalisation) Act, 36 of 1972, was passed 
in order, inter alia, to provide for the ac- 
quisition and transfer of the right, title 
and interest of the owners of the coking 
coal mines and coke over plants. Ss. 30 
and 31 of that Act dealing respectively 
with penalties, and offences by companies 
came into force at once but the remain- 
ing provisions were deemed to have come 
into force on May 1, 1972. S.8(c) defines 
“coking coal mine” to mean — 

“A coal mine in which there exists one 
or more seams of coking zoal, whether ex- 
clusively or in addition to any seam of 
other. coal.” 


By S. 4 (1) the right, title and interest of 
the owners in relation to the coking coal 
mines specified in the First Schedule shall 
stand transferred to, and shall vest ab- 
solutely in, the Central Government, free 
from all incumbrances. By S. 4 (2), after 
the appointed day, that is May 1, 1972 if 
any other coal mine was found to contain 
coking coal, the provisions of the Coking 
Coal Mines (Emergency Provisions) Act, 
1971 were to apply to suzh mine until it 
was nationalised by an appropriate legisla- 
tion. By S. 6 (1), the Central Government 
becomes the lessee of the State Govern- 
ment where the rights of the owner under 
any mining lease granted in relation to a 
coking coal mine by the State Govern- 
ment or any other person, vest in the 
Central Government under S. 4. S. 7 (1) 
empowers the Central Government to 
direct that the right, title and interest of 
the owners in relation to coking coal mines 
or coke oven plants shall vest in a govern- 
ment company. Ss. 10 ard 11 of the Act 
provide for payment of the amounts to 
owners of the coking coal mines and coke 
oven plants for the vesting of their right, 
title and. interest in the Central Govern- 
ment. : 

18. By an Amendment Act, 56 of 1972. 
which came into force on Sept. 12, 1972, 
S. 4-A was added to the Mines and Mine- 
rals (Regulation and Development) Act, 
1957. That section provides for premature 
termination of mining leases and the grant 


Tara Prasad Singh v» Union of India 


S. C. 1689 


of fresh leases to Government companies 
or Corporations owned or controlled by 
Government. 


20. The.Coal Mines (Taking Over of 
Management) Act, 15 of 1973, which re- 
ceived the assent of the President on Mar. 
81, 1978 was given retrospective. effect _ 
from Jan. 80, 1973 except S. 8 (2) which 
came into force at once. The Act was 
passed in order “to provide for the taking 
over; in the public interest, of the manage- 
ment of coal mines, pending nationalisa- 
tion of such mines, with a view to ensur- 
ing rational and co-ordinated development 
of coal production and for promoting 
optimum utilisation of the coal resources 
consistent with the growing requirements 
of the country, and for matters connected 
therewith or incidental thereto. S. 2 (b) of 
the Act defines a “coal mine” to mean a 
mine — g 

“In which’ there exists one or more 
seams of coal.” 


Section 3 (1) provides that on and from 
the appointed day (that is, Jan. 31, 1973) 
the management of all coal mines shall 
vest in the Central Government, By Sec- 
tion 3 (2), the coal mines specified in the 
Schedule shall be deemed to be the coal 
mines the management of which shall vest 
in the Central Government under sub- 
sec. oF Under the proviso to S. 3 (2), if, 
after the appointed day, the existence of 
any other coal mine comes to the know- 
ledge of the Central Government, it shall 
by a notified order make a declaration 
about the existence of.such mine, upon 
which the management of such coal mine 
also vests in the Central Government and 
the provisions of the Act become applic- 
able thereto. S. 8 (5) casts an obligation 
on a | person in charge of the manage- 
ment of a coal mine, immediately before 
the date on which the Act received the 
assent of the President to intimate the 
Central Government wi 30 days 
from the said date the name 
and location of the mine as well 
as the name and the address of the owner, 
if the mine is not included or deemed to 
be included in the Schedule. All contracts 
providing for the management of any coal 
mine made before the appointed day be- 
tween the owner of the mine and any per- 
son in charge of the mine and any person 
in charge of the management thereof are 
to be deemed to have been terminated on 
the appointed day, under S. 4. S. 6 (1) em- 
powers the Central Government to appoint 
Custodians for the purpose of taking over 
of the management of the mines. S. 7 (1) 
provides that every owner of a coal mine ; 
‘ ea 
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shall be given by the Central Government 
an amount in cash for the vesting in it, 
under S. 3, of the management of such 
mine. S. 18 (1) (a) excludes from. the op- 
eration of the Act any coal mine owned, 
managed or controlled by the Central 
Government, or by a Government Com- 
pany or by a corporation which is owned, 
managed or controlled by the Government. 
Cl, (b) of S. 18 (1) also excludes from the 
operation of the Act a coal mine owned 
by or managed by a company engaged in 
the production of iron and steel. 

21. The Coal Mines (Nationalisation) 
Act, 26 of 1978, was given retrospective 
operation with effect from May 1, 1978 
except Ss. 30 and 81 which came into 
force at once. This Act was passed, 

“to provide for the acquisition and 
transfer of the right, title and interest of 
the owners in respect of the coal mines 
specified in the Schedule with a view to 
re-organising and reconstructing such 
‘coal mines so as to ensure the rational, 
co-ordinated and scientific development 
and utilisation of coal resources consist- 
ent with the growing requirements of the 
country, in order that the ownership and 
control of such resources are vested in the 
State and thereby so distributed as best to 
subserve the common good, and for the 
matters connected therewith or incidental 
thereto.” 


Section 2 (b) defines a coal mine in the 
same way as the corresponding provision 


of the Management Act viz, a mine “in 
which there exists one or more seams of 


coal.” S. 8 (1) provides that on the appoint- - 


- ed day (that is, May 1, 1978) the right, 
title and interest of the owners in relation 
to the coal mines specified in the Schedule 
shall stand transferred to, and shall vest 
absolutely in the Central Government free 
from all incumbrances. S. 4 (1) provides 
that where the rights of an owner under 
any mining lease granted, or deemed to 
have been granted, in relation to a coal 
mine, by a State Government or any other 
person, vest in the Central Government 
under S. 8, the Central Government shall, 
on and from the date of such vesting, be 
deemed to have become the lessee of the 
‘State Government or such other person, 
as the case may be, in relation to such 
coal mine as if a mining lease in relation 
to such coal mine had been granted to the 
Central Government. The period of such 
lease is to be the entire period for which 
the lease could have been granted by the 
Central Government or such other person 
under the Mineral Concession Rules and 
thereupon all the rights under the mining 
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lease granted to the lessee are to be deem- 
ed to have been transferred to, and vested 
in, the Central Government. By S. 4 (2), 
on the expiry of the term of any lease re- 
ferred to in sub-sec. (1), the lease, at the 
option of the Central Government, is liable 
to be renewed on the same terms and con- 
ditions on which it was held by the lessor 
for the maximum period for which it could 
be renewed under the Mineral Concession 
Rules. S. 5 (1) empowers the Central Gov- 
ernment under certain conditions to direct 
by an order in writing that the rights, 
title and interest of an owner in relation 
to a coal mine shall, instead of continuing 
to vest in the Central Government, vest 
in the Government company. Such com- 
pany, under S. 5 (2), is to be deemed to 

ave become the lessee of the coal mine 
as if the mining lease had been granted 
to it. By S. 6 (1), the property which vests 
in the Central Government or in a Gov- 
ernment company is freed and discharged 
from all, obligations and incumbrances 
affecting it. The mortgagees and other 
holders of incumbrances are required by 
S. 6 (2) to give intimation thereof to the 
Commissioner within the prescribed time. 
S. 7 (1) provides that the Central Govern- 
ment or the Government company shall 
not be liable to discharge any liability of 
the owner, agent, manager or managing 
contractor of a coal mine in respect of any 
period prior to the appointed day. Sec- 
tion 8 requires that the owner of every 
coal mine or group of coal mines specified 
in the second column of the Schedule 
shall be given by the Central Government 
in cash and in the manner specified in 
Chap. VI,. for the vesting in it under 
S. 8 of the right, title and interest of the 
owner, an amount equal to the amount 
specified against it in the corresponding 
entry in the fifth column of the Schedule. 
By S. 11 (1), the general superintendence, 
direction, control and management of the 
affairs and business of a coal mine, the 
right, title and interest of an owner in 
relation to which have vested in the Cen- 
tral Government under S. 8, shall vest in 
the Government company or in the Custo- 
dian as the case may be. For the purpose 
of disbursing the amount payable to the 
owner, the Central Government is requir- 
ed by S. 17 (1) to appoint a Commissioner 
of Payaments. By S. 18 (1), the Central 
Government shall within thirty days from 
the specified date, pay, in cash, to the 
Commissioner for. payment to the owner 
of a coal mine, an amount equal to the 
amount specified against the coal mine in 
the Schedule and also such sums as may 
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be due to the owner under S. 9. S. 26 (1) 
provides that if out of the monies paid to 
the Commissioner, any balance is ‘eft 
after meeting the liabilities of all ‘the 
secured and unsecured creditors of che 
coal mine, he shall disbuzse the same to 
the owner. 

22. The Coal Mines (Nationalisat‘on) 
Amendment Ordinance which was gpro- 
mulgated on Apr. 29, 1976 was replaced 
on May 27, 1976 by the Coal Mines (Na- 
tionalisation) Amendment Act, 67 of 1976. 
The Amendment Act consists of five :ec- 
tions by which certain amendments were 
introduced into the Principal Act, namz2ly, 
the Coal Mines (Nationalisation) Act, 26 
of 1978. The Statement of Objects and 
Reasons of the Nationalisation Amend- 
ment Act reads thus: 


“After the nationalisation of coal mines, 
a number of persons holding coal miring 
leases unauthorisedly started mining of 
coal in the most reckless and unscien-ific 
manner without regard to considerat:ons 
of conservation, safety and welfare of 
workers. Not only were they resorting to 
slaughter mining by superficial worLing 
of outcrops and thereby destroying a valu- 
able national asset and creating probl2ms 
of water-logging fires, etc. for the fu-ure 
development of the deeper deposits, their 
unsafe working also caused serious and 
fatal accidents. They were making la-ger 
profits by paying very low wages, and hy 
not providing any safety and welfare mea- 
sures. Thefts of coal from adjacent na- 
tionalised mines were also reported after 
the commencement of thzse unauthorsed 
operations which had shown an increa:ing 
trend of late. Areas where illegal and un- 
authorised operations were carried on, 
were without any assessment of rese-ves 
in regard to quality and quantity of zoal 
which could be made available after de- 
tailed exploration work was undertaken 
and results analysed. No szientific explcita- 
tion of these deposits could be unler- 
taken in the nationalised sector witLout 
these details. It was, therefore, consider- 
ed that it would not be appropriate ei-her 
to nationalise these unauthorisedlv w ork- 
ed mines after taking them over under the 
Coal Mines (Taking Over of Managem=nt) 
Act, 1973 or to get the concerned miring 
leases prematurely terminated and re- 
granted to Government Companies urder 
the Mining and Minerals (Regulation and 
Development) Act, 1957. In view of the 
policy followed by the Central Govern- 
ment that the Coal Industry is to be in 
the nationalised sector, it was decHed 
that the Coal Mines Nationalisation act, 
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1973 should be enacted to provide for 
termination of all privately held coal 
leases except those held by privately own- 
ed steel companies, so that it may be 
possible for the Central Government, 
Government company or Corporation to 
take mining leases where necessary, after 
the necessary exploration has been made 
as to the extent of the deposits of coal 
etc”, 


23. Sections 2 and 8 of the Nationalisa- 
tion Amendment Act were brought into. 
operation with effect from Apr. 29, 1976. 
By S. 2 of the Amendment Act a new sec- 
tion, S. 1-A, was introduced under sub- 
sec. (1) of which it was declared that it 
was expedient in the public interest that 
the Union should take under its control 
the regulation and development of coal 
mines to the extent provided in sub-ss. (3) 
and (4) of S.8ofthe Nationalisation Act 
and sub-sec. (2) of S. 80. By sub-sec. (2) of 
S. 1-A the declaration contained in sub- 
sec. (1) was to be in addition to and not in 
derogation of the declaration contained 
in S. 2 of the Mines and Minerals (Regula- 
tion and Development) Act, 1957. By S. 3 
of the Amendment Act a new sub-section, 
namely, sub-sec. (3), was introduced in 
S. 3 of the principal Act. Under cl. -(a) of 
the newly introduced sub-sec. (8) of S. 3, 
on and from the commencement of S. 3 of 
the Amendment Act no person other than 
(i) the Central Government or a Govern- 
ment company or a corporation owned, 
managed or controlled’ by the Central 
Government, or (ii) a person to whom a 
sub-lease, referred to in the proviso to 
cl. (c) has been granted by any such Gov- 
ernment, company or corporation, or (iii) a 
company engaged in the production of 
iron and steel, shall carry on coal mining | 
operation, in India, in any form. Under 
cl. (b) of sub-sec. (8), excepting the min- 
ing leases granted before the Amendment 
Act in favour of the Government, com- 
pany or corporation referred to in cl. (a), 
and any sub-lease granted by any such 
Government, company or corporation, all 
other mining leases and sub-leases in force 
immediately before such commencement 
shall in so far as they relate to the win- 
ning or mining of coal, stand terminated. 
Cl. (c) ofthe newly introduced sub-s. (8) 
of S. 3 provides that no lease for winning 
or mining coal shall be granted in favour 
of any person other than the Government, 
company or corporation referred to in 
el. (a). Under the proviso to cl. (c), the 
Government, the company or the corpora- 
tion to whom a lease for winning or min- 
ing coal has been granted may grant a 
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sub-lease to any person in any area if, (i) 
the reserves of coal m the area are in 
isolated small pockets or are not sufficient 
for scientific and economical development 
in a co-ordinated and integrated manner, 
and (ii) the coal produced by the sub-lessee 
will not be required to be transported 
by rail. By sub-sec. (4) of Sec. 8. where 
a mining lease stands terminated under 
sub-sec. (3), it shall be lawful for the Cen- 
tral. Government or a Government com- 
pany or corporation owned or controlled 
by the Central Government to obtain a 
prospecting licence or mining lease in re- 
spect of the whole or part of the land 
covered by the mining lease which stands 
terminated. S. 4 of the Amendment Act in- 
troduces an additional provisions in S. 30 
of the Principal Act by providing that any 
person who engages, or causes any other 
person to be engaged, in winning or min- 
ing coal from the whole or-part of any 
land in respect of which no valid prospect- 
ing licence or mining lease or sub-lease is 
in force, shall be punishable with im- 
prisonment for a term which may extend 
to two years and also with fine which may. 
extend to ten thousand rupees. S. 5 of the 
Nationalisation Amendment Act repeals 
the Coal Mines (Nationalisation) Amend- 
ment Ordinance, 1976 

24, As stated at the beginning of this 
Judgment, we are concerned in these 
writ petitions to determine the validity of 
the Coal Mines Nationalisation (Amend- 
ment) Act, 67 of 1976, to which we will 
refer as The Nationalisation Amendment 
Act. 


25. Shri Seervai, who appears on be- 
half of the petitioners in Writ Petition 
No. 257 of 1977, challenges the legisla- 
tive competence of the Parliament to 
enact the Nationalisation Amendment Act. 
Art. 246 (1) confers upon the Parliament, 
notwithstanding anything contained in 
Cls. (2) and (8) of that Article, the exclusive 
power to make laws with respect to any 
of the matters enumerated in List I of the 
Seventh Sch., called the ‘Union List’. 
Cl. (2) of Art. 246 deals with the power of 
the Parliament and the State Legislatures 
to make Jaws with respect to any of the 
matters enumerated in the Concurrent 
List, while Cl. 3 deals with the power of 
the State Legislatures to make laws wi 
respect to any of the matters enumerated 
in the State List. f 

26. The relevant entries in List I are 
.Entries 52 and 54 which read thus : 

Entry 52 :— Industries, the control of 

which by the Union is de- 
clared by Parliament by 
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law to be expedient in 
the public interest. 
Entry 54 :— Regulation of mines and 
mineral development to 
the extent to which such 
regulation and develop- 
ment under the control of 
the Union is declared by 
Parliament by law to be 
expedient in the public 
interest, 
Entry 24 of the State List reads thus: 
Entry 24 :— Industries subject to the 
provisions of Entries 7 and 
52 of List I. 
We are not concerned here with Entry 
of List I which relates to ‘Industries de- 
clared by Parliament by law to be neces- 
sary for the purpose of defence or for 
the prosecution of war’. 
Shri Seervai’s argument runs thus: 


(a) Laws made in the exercise of power 

- 54 must stand the test 
of public interest because the very reason 
for the Parliament acquiring power urider 
that entry is that it is in public interest 
that the regulation of mines and minerals 
should be under tke control of the Union. 
In other words, Entry 54 confers a legis- 
lative power which is purposive, that is 
to say, any law made in the exercise of 
the power under Entry 54 must be design 
ed to securé the regulation and develop- 
ment of coal mines in public interest or 
else it must fail. The Nationalisation 
Amendment Act is not such a law which 
Parliament can pass under Entry 54 be- 
cause, that Act nct only terminates all 
leases but it destroys the contracts of 
service of thousands of workmen, and 
indeed it destroys all other contracts and 
all securities for moneys lent without 


even so much as making a pro- 
vision for priorities for the pay- 
ment of debts. Since the Nationa- 


lisation Amendment Act terminates all 
leases, it is a complete negation of the in- 
tegrated scheme of taking over the 
management of mines, acquisition of the 
rights of lease-holders and the running of - 
the mines. 

(b) The word ‘Regulation’ in Entry 54 
does not include ‘Prohibition’. ‘Regulation’ 
should not also be confused with the ex- 
pression ‘Restrictions’ occurring in Art. 19 
(2) to (6) of the Constitution. In the very 
nature of ee there cannot be a power 
to prohibit ‘the regulation and develop- 
ment of mines and minerals’. S. 3 (4) in- 
serted by the Nationalisation Amendment 
Act imposes no obligation on the Central 
Government or any other authority to ob- 
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tain a mining lease and work the mines, 
the leases in respect of which stand ter- 
minated under the Act. The words “it 
shall be lawful” for the Central Govern- 
ment to obtain a lease ars words of dis- 
cretionary power which create no obliga- 
tion. They only enable the Central Gov- 
ernment to obtain a lease, making some- 
thing legal and possible for which there 
would otherwise be no right or authority 
to do. S. 3 (4) does not confer a power 
coupled with a duty; it merely confers a 
faculty or power. No Court can by a Writ 
or Mandamus or otherwise compel the 
Central Government to obtain a lease of 
a coal mine and to rum it under any of 
the provisions of the Nationalisation 
Amendment Act. 

(c) Where the Legislative power is dis- 
tributed among different legislative bodies, 
the Legislature may transgress its legisla- 
tive power either directly or manifestly, 
or covertly or indirectly. In the instant 
case, the exercise of power by the Parlia- 
ment is colourable because although in 
‘passing the Nationalisation Amendment 
Act it purported to act within the limits 
of its legislative power, in substance and 
in reality it transgressed that power, the 
transgression being veiled by what ap- 
pears on proper examination to be a mere 
pretence or disguise. 

(d) In order to tear off the veil or dis- 
guise and in order to get at the substance 
of the law behind the form, the court 
must examine the effect of the legislation 
and take into consideratior. its object, pur- 
pose and design. Where the legislative 
entry is purposive, like Entry 54 of the 
Union List, it is the object or purpose of 
the legislation which requires considera- 
tion. The purpose for which the Parlia- 
ment is po to acquire legislative 
power of Regulation and Development of 
mines must dictate the nature of law 
made in the exercise of that power be- 
cause public interest demands that power. 
Under the provisions of the Nationalisa- 
tion Amendment Act, not only is there no 
obligation on the Central Government to 
run a mine, but there is no obligation im- 
posed upon it even to carry out prospect- 
' ing or investigation in order to decide 
whether a particular mine should be work- 
ed at all. S. 3 (4) merely authorises the 
Central Government to apply for “a pro- 
specting licence or a mining lease in res- 
pect of the whole or part of the land 
+ covered by the mining lease which stands 
determined”. A close examination of the 
Act thus discloses that far from providin 
for regulation and development of co 
mines, it totally prohibits all mining ac- 
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tivity even if the State Government wants 
to run a mine. It does not impose pro- 
hibition as a step towards running the 
mines since there is neither any obligation 
to carry out the prospecting or investiga- 
tion nor to run the mines. 

(e) The Nationalisation Amendment Act 
runs directly counter to the whole policy 
of the Coal Mines (Nationalisation) Act 
of 1973, to acquire and run the mines. The 
Parent Act becomes a dead letter in re- 
gard to several of its provisions as a result 
of the Amendment Act, It only adopts a 
colourable device to amend the Nationa- 
lisation Act while completely negativing 
it in fact. The Act therefore lacks legis- 
lative competence and is, in the sense in- 
dicated, a colourable piece of legislation. 

(£) Art. 31A (1) (e) only lifts a restric- 
tion on the legislative competence in so 
far as violation of fundamental rights is 
concerned. The most benign motive can- 
not make a law valid if the legislative 
competence is lacking. 


27. In support of his submission that 
the provisions of the Nationalisation 
Amendment Act are not conceived in pub- 
lic interest and therefore they transgress 
the limitations of Entry 54, List I, learn- 
ed counsel relies on the circumstance that 
whereas the Coal Mines Management Act 
and the Coal Mines Nationalisation Act 
of 1973 contain elaborate preambles, the 
Amendment Act contains no preamble 
setting out the mischief to be remedied 
or the benefit to be secured, for which 
the parent Act had failed to provide. At 
first blush, it is said, it would appear that 
the preamble to the parent Act can be 
read into the Nationalisation Amendment 
Act but that is impermissible, since that 
preamble provides for acquisition and 
running of the mines and can have no ap- 
plication to an Act which provides for 


termination simpliciter of all mining 
leases. The preambles to the Manage- 
ment Act and the Nationalisation Act are 


said to be significant in that they show 
that those Acts were enacted in public 
interest with a view to rational and co- 
ordinated development of coal production 
and for promoting the optimum utilisation 
of coal production consistently with the 
growing requirements of the country. 
Learned counsel has also compared and 
contrasted the provisions of these two 
Acts with the provisions of the Nationali- 
sation Amendment Act for making good 
his point that the latter serves no public 
interest since it merely terminates all exist- 
ing leases. The contrast, it is argued, is 
also provided by S. 4A of the Mines and | 
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Minerals (Regulation and Develo 
ment) Act 1957 which, ahis 
providing for remature termina- 
tion of mining leases, requires that 
such termination has to be followed by 
the granting of a fresh mining lease so 
that the mines will continue to work. Re- 
liance is placed by counsel on the deci- 
sion of this Court „in K. 
Narayan Deo v. State of Orissa, 1954 SCR 
l at p. 2 : (AIR 1958 SC 375) to show how 
although the legislature in passing an Act 
urports to act within the limits of its 
egislative power, in substance and in 
reality it can transgress that power, the 
transgression being veiled by what. ap- 
pears on proper examination to be a mere 
pretence or disguise. Attention is then 
drawn to the decision in Attorney General 
for Alberta v. Attorney General for 
Canada, 1939 AC 117 at p. 130 as showing 
that in order to tear off the veil or dis- 
guise or in order to get at the substance 


of the law behind the form, the court can . 


examine the effect of the legislation and 
take into consideration its object, purpose 
or design. In support of the submission 
that the word regulation in Entry 54 
does not include prohibition, reliance is 
placed on the decision of the Federal 
Court in Bhola Prasad v. King Emperor, 
(1942) FCR 17 at pp. 26-27: (AIR 1942 FC 
. 17) wherein after Canta out two deci- 

sions of the Privy Council in Toronto (city) 
Municipal Corporation v. Virgo, 1896 AC 
88 and Attorney-General for Ontario v. 
Attorney-General for the Dominion 1896 
AC 348 at p. 363 in which it was held 
that ‘regulation’ did not include ‘prohibi- 
tion’, Gwyer, C. J. observed that he saw 
no reason to differ from the ‘view ex- 
pressed in: those cases. 


_ 28. The Central theme of these diverse 

points is only one: that the laws made in 
the exercise of power conterred by 
Entry 54, List I, must stand the test of 
public interest since the very reason for 
the Parliament acquiring power under 
that Entry is that it is in the public in- 
terest that the regulation of mines and 
mineral development should be under the 
control of the Union. The contention is 
that since the Nationalisation Amendment 
Act does not impose upon the Government 
the duty to run the mines which are taken 
over or even to carry out prospecting and 
investigation but simply provides for the 
termination of mining leases, the Act is 
not in public interest. What is in public 
interest is the regulation and develop- 
ment of coal mines. not total prohibition 
of their working. : 
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29. On a careful consideration of this 
argument which was made plausible in its 
presentation, we see no substance in it. 
The learned Attorney General and the 
learned Solicitor General have drawn our 
attention to various facts and circum- 
stances and to the provisions of various 
Acts including the Nationalisation Amend- 
ment Act which make it impossible to 
hold that the provisions of that Act are a 
mere facade for terminating mining leases 
without any obligation in the matter of re- 
gulation of mines and mineral develop- 
ment, 

80. Granting that Entry 54, List I is 
purposive since it qualifies the power to 
pee a law relating to “Regulation of 

ines and Mineral Development” by the 
addition of restrictive clause, “to the 
extent to which such regulation and 
development under the control of the 
Union is declared by Parliament by law 


the rovisions of the Nationalisation 
Amendment Act show that they are de- 
signed to serve progressively the purpose 
of Entry 54. 
‘81. The Naticnalisation Amendment! 
Act, as its very title shows, is an amend- 
ing Act. It amended the Coal Mines 
(Nationalisation) Act, 26 of 1978. One 
must primarily have regard to the object 
and purpose of that Act in order to find 
out whether the Nationalisation Amend- 
ment Act destroys the structure of that 
Act and is a mere pretence for acquiring 
new rights without providing for payment 
of any amount for such acquisition. 

82. The Coal Mines (Nationalisation) 


Act was passed in order to provide for 


the acquisition and transfer of the right, 
title and interest of the owners in respect 
of the Coal mines ‘specified in the Sche- 
dule to that Act. This was done with a 
view to reorganising and reconstructing 
such coal mines so as to ensure the 
rational, co-ordinated and scientific deve- 
lopment and utilisation of coal resources 
consistent with the growing requirements 
of the country. The high purpose of that 
Act was to ensure that the ownership and 
control of such resources are vested in 
the State and thereby so distributed as 
best to subserve the common good. In 
order to achieve that purpose, the Nationa- 
lisation Act provides Wy S. 8 (1) that: 


On the appointed day, the right, title 
and interest of the owners in relation to 
the coal mines specified in the Schedule 
shall stand transferred to, and shall vest 
absolutely in, the Central Government 
free from all incumbrances. 


interest”,|" 


Pa 


- 
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The appointed day is May 1, 1973. For 
the removal of doubts it was declared ky 
S. 3 (2) that: 


If, after the appointment day, the exis- 
ence of any other coal mine comes ~O 
the knowledge of the Central Governmert, 
the provisions of the Coal Mines (Takir 
Over of Management) Act, 1973, she 
until that mine is nationalised by an a2- 
propriate legislation, apply to such mires. 
By S.°4, the Centrai Government became 
the lessee of the scheduled coal minas 
while, S. 5 empowers it to transfer ts 
lease-hold rights to a Government corn- 

any. Chap. II of the Coal Mines 
Noone no) Act deals with acquisition 
of the rights of owners of coal mines, 
Chap. III with payment cf amounts to 
owners of coal mines, Chap. IV with 
management of coal mines, Chap. V leys 
down provisions relating to employees of 
coal mines, Chap. VI contains provisions 
pus the payments >f amounts to 

e made by the Commissioner of Pey- 
ments and the last Chapter, Chap. VII, 
contains miscellaneous prcvisions. 


33. We have already set out the provi- 
sions of the Nationalisaticn Amendment 
Act in extenso, a little befcre enumerating 
the various points made out by Shri Se=r- 
vai during the course of Lis argument. It 
will now be enough to say by way o: a 
summing-up of the provisions of the Ma- 
tionalisation Amendment Act that: (1) by 
S. 3 (8) (a) of the Coal Mines (Nationaliza- 
tion) Act, 1978 which was introduced by 
the Nationalisation Amendment Act, no 


. {persons other than those mentioned in 


cls. (i) to (iii) can carry on coal minmg 
operations after Apr. 29, 1976, being “he 
date on which S. 8 of the Nationalisat:on 
Amendment Act came inzo force; (2) by 
S. 8 (8) (b) all mining leases and seb- 
leases stood terminated except those grant- 
ed before Apr. 29, 1976 in favour of the 
Central Government, a Government ccm- 
pany or corporation owned, managed or 
controlled by the Central Government; (3) 
S. 8 (8) (c) prohibits the granting of a 
lease for winning or mininz coal in esas 
of any person other than the Government, 
a Government company or a corporaton 
of the above description provided tha: a 
sub-lease could be grantec by these auth- 
orities to any person if-the two conditions 
mentioned in the proviso are satisfied; end 
(4) when a mining lease stands termina-ed 
under S. 8 (8), “it shall be lawful” for he 
Central Government or the Government 
company or the corporation owned or con- 
trolled by the Central Government to 3b- 
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tain a prospecting licence ora minin 

lease in respect of the whole or part o. 

the land covered by the mining lease 
‘which stands terminated. Section 4 of the 
Nationalisation Amendment Act introduc- 
2d an additional penal provision in the 
parent Act. 

34. We are unable to appreciate the 
argument so meticulously woven that 
these provisions are a direct negation of 
the principles of the parent Act and that 
they destroy the integral scheme of taking 
over the management of mines, of acquir- 
ing the rights of lease-holders and continu- 
ing to run the mines. On the contrary, the, 
Nationalisation Amendment Act is mani-, 
festly in furtherance of the object of na-, 
tionalisation mentioned in the preamble to 
the parent Act and effectuates the purpose 
mentioned in Ss. 8 (1) and 8 (2) of that Act 
by the addition of a new sub-section, sub- 
sec. (3), which terminates all coal minin 
leases and sub-leases except those referred 
in sub-sec. ®) (b). The circumstance that 
the marginal note to S. 3 and the title of 
Chap. II of the Nationalisation Act are not 
amended by the Nationalisation Amend- 
ment Act, despite the addition of a new) 
sub-section, is of little or no consequence.; 
That sub-section is a logical extension of; 
the scheme envisaged by the original sub- 
secs. (1) and (2) of S. 8. Besides, maginal. 
notes to the sections of a statute and the 
titles of its chapters cannot take away the; 
effect of the provisions contained in the, 
Act so as to render those provisions legis-, 
latively incompetent, if they are ` other-| 
wise within the competence of the legis-' 
lature to enact. One must principally have: 
regard to the object of an Act in order to 
find out whether the exercise of the legis- 
lative power is purposive, unless, of 
course, the provisions of the Act show 
that the avowed or intended object is a 
mere pretence for covering a veiled trans- 
gression committed by the legislature 
upon its own powers. Whether a parti- 
cular object can be successfully achieved 
by an.Act, is largely a matter of legisla- 
tive policy. 


85. The Nationalisation Amendment 
Act needs no preamble, especially when it 
is backed up by a statement of objects and 
reasons. Generally, an Amendment Act is 
passed in order to advance the purpose of 
the parent Act as reflected in the preamble 
to that Act. Acquisition of coal mines, be 
it remembered, is not an end in itself but 
is only a means to an end. The fundamen- 
tal object of the Nationalisation Act as 
also of the Nationalisation Amendment 
Act is to bring into existence a state of 
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affairs which will be congenial for re- 
gulating mines and for mineral develop- 
ment. In regard to the scheduled mines, 
that purpose was achieved by the means 
of acquisition. In regard to mines which 
were not included in the Schedule, the 
same purpose was achieved by termination 
of leases and sub-leases and by taking 
over the right to work the mines. Ter- 
mination of leases, vesting of lease-hold 
properties in the State Governments, and 
the grant of leases to the Central Govern- 
ment or Government Companies are to- 
gether the means conceived in order to 
achieve the object of nationalisation of 
one of the vital material resources of the 
community, An infirmity in Shri Seervai’s 
argument is its inarticulate premise that 
mere acquisition of coal mines is the end 
of the Nationalisation Act. 


86. It is also important to bear in mind 
while we are on the purposiveness of the 
Nationalisation Amendment Act that noth- 
ing contained in the later analogous Acts 
can be construed as in derogation of the 
principle enunciated in Section 18 of the 
Mines and Minerals (Regulation and 
Development) Act, 67 of 1957, which pro- 
vides that it shall be the duty of the Cen- 
tral Government to take all such steps as 
may be necessary for the conservation and 
development of minerals in India. There- 
fore, even in regard to matters falling 
under the Nationalisation Amendment 
Act which terminates existing leases and 
makes it lawful for the Central Govern- 
ment to obtain fresh leases, the obligation 
of S. 18 of the Act of 1957 will continue 
to apply in its full rigour. As contended 
by the learned Solicitor General, S. 18 
contains a statutory behest and projects a 
purposive legislative policy. The later 
Acts on the subject of regulation of mines 
end mineral development are linked up 
with the policy enunciated in S. 18. 


37. Much was made by Mr. Seervai of 
the circumstance that the Nationalisation 
Amendment Act, while providing by Sec- 
tion 3 (4) that “it shall be lawful” for the 
Central Government, etc., to obtain a pro- 
specting licence or a mining lease, did not 
impose an obligation on any one to work 
the mine of which the mining lease stood 
statutorily terminated. No mandamus, it 
was urged, could therefore issue to com- 
pel, for example, the Central Government 
to work any particular mine. is argu- 
ment overlooks that Entry 54 refers to two 
things: (1) regulation of mines and (2) 
mineral development. It is true that the 
Entry is purposive, since the exercise of 
‘the power under Entry 54 has to be guid- 
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ed and governed by public ‘interest. But 
neither the power to regulate mines nor 
the power to ensure mineral development, 
postulates that no sooner is a mining lease 
terminated by the force of the statute, 
than the Central Government must begin 
to work the mine of which the lease is 
terminated. It is possible that after the 
Nationalisation Amendment Act came 
into force, there was a hiatus between the 
termination of existing leases and the 
granting of fresh ones. But, the Nationali- 
sation Amendment Act does not provide 
that any kind or type of mine shall not be 
developed or worked. Conservation, pro- 
specting and investigation, development 
steps and finally scientific exploitation of 
the mines and minerals is the process 
envisaged by the Nationalisation Amend- 
ment Act. It is undeniable that conserva- 
tion of minerals, which is brought about 
by the termination of existing leases and 
sub-leases, is vital for the development of 
mines. A phased and graded programme 
of conservation is in the ultimate analysis 
one of the most satisfactory and effective 
means for the regulation of mines and the 
development of minerals. i 


88. Learned counsel contended that 
the Nationalisation Amendment Act is 
destructive of the provisions of the parent 
Act. This contention is wholly unjustified. 
The destruction which the Nationalisation 
Amendment Act brings about is of the 
lease or the sub-l2ase and not of its sub- 
ject matter, namely, the mine itself. In 
terminating the lease of a house one does 
not destroy the house itself. It may be 
arguable that prohibiting the use of the 
house for any purpose whatsoever may, 
for practical purposes, amount to the de- 
struction of the house itself. But we can- 
not accept the contention that the Na- 
tionalisation Amendment Act contains pro- 
visions directed at prohibiting the working 
of mines, the lease in respect of which 
are terminated. A simple provision for 
granting sub-leases shows that the object 
of the Nationalisation Amendment Act is 
to ensure that no mine will lie idle or un- 
explored. Interregnums can usefully be 
utilised for prospecting and investigation. 
They do not lead to destruction of mines. 
In fact, it is just as well that the Amend- 


-ment Act does not require the new lessee 


to undertake an adventure, reckless and 
thoughtless, which goes by the name of 
‘scratching of mines’, which ultimately , 
results in the slaughtering of mines. 
89. Natural resources, howsoever large, | 
are not inexhaustible, which makes itim- ` 
perative to conserve them, Without a wise 
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and. planned conservation of: such re- 
sources, there can neither be a systemate 
regulation of mines nor a scientific deve- 
lopment of minerals. The importance of 
> conservation of natural resources in ary 
scheme of regulation and development of 
such resources can be seen from the fact 
that the Parliament had to passin Aug., 
1974 an Act called the Coal Mines (Con- 
servation and Development) - Act, 28 ef 
1974, in order, principally, to provide for 
the conservation of coal and development 
of coal mines. S. 4 (1) of that Act enables 
the Central Government, for the purposes 
of conservation of coal and for the deve- 
lopment of coal mines, to exercise such 
powers and take or cause to be taken such 
measures as it may be necessary or proper 
or as may be prescribed. By S. 5 (1), a 
duty is cast on the owners of coal mines 
to take such steps as may Le necessary fo 
ensure the conservation of coal and deve- 
lopment of the coal mines owned by then. 
While moving the Nationalisation Amend- 
ment Act in the Lok Sabha on May 17, 
1976, the Minister of Energy said that: 

for proper scientific werking of coal 
mines, you have to have the geological 

ata; you have to have mine plans; ycu 
have to know the size of the coal reserves, 
the quantity of coal that can be mined; 
the equality of coal etc. Far this, the d2- 
tailed exploration has to be undertaken, it 
is only after all this is done that the ez- 
perts can decide whether it will be ece- 
nomically viable and technically feasib_e 
— technical feasibility comes first and then 
economic viability — to mine the coal 
in that particular area. No scientific explo- 
ration of coal is possible from these areas 
until all the facts are wn, until im- 
vestigation is done. The nationalised sector 
cannot step in unless all this information 
is gathered. (Lok Sabha Debates, 5th 
series, Vol. 61, May 17, 1976, columrs 
91-929). > 
Measures taken for judicious preservation 
and distribution of natural resources may 
‘involve restrictions on their use and even 
prohibition, up to a degree, of the unplan- 
ned working of the repositories of such 
resources. We may in this connection refer 
usefully to a passage at paze 883 of the 
First Five Year Plan: 


“Though a mining industry has been m 
existence in this country for about half a 
century, only a comparatively small num- 

‘ber of mines are being worked in an 
efficient manner under proper technical 
guidance. Many units are too small in size 
or too poorly financed for such working. 
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Lack of a conservation policy ıs also re- 
sponsible for the present condition of the 
industry. There is large. wastage, especial- 
ly in minerals of marginal grades, as these 
are either abandoned in the mines or 
thrown away on the mine dumps. Ways 
and means must be devised for the mining 
and recovery of these low grade materials. 
Ores which it is not possible to work 
economically under normal conditions 
should be left in the mines so that they 
may be extracted at a later date without 
serious loss. The mine damp, all over the 
country have to be care n examined 
and sampled so that their valuable mine- 
ral content may be recovered by methods 
of beneficiation now available., It should 
be a rule that selective mini of hi 
grade minerals alone should not be 
undertaken and that all grades should be 
worked and wherever possible, blended 
tò produce marketable grades.” 


40. It was observed in Attorney-Gene- 
ral for Ontario (1896 AC-348) that a power 
to regulate assumes, naturally if not 
necessarily, the conservation of the thing 
which is to be made the subject of regula- 
tion. This position does not militate against 
what was observed by Lord Davey in 
Virgo (1896 AC 88) that “there is marked 
distinction to be drawn between the prohi- 
bition or prevention of a trade and the re- 
gulation or governance of it, and indeed a 
power to regulate and govern seems to 
imply the continued existence of that 
which is to be regulated or governed”. 
In the former case, the Canada Temper- > 
ance. Act, 1886 was held ultra vires the 
Dominion as it purported to repeal the 
prohibitory clauses of a Provincial Act 
but its own provisions were held valid 
when duly brought into operation in any, 
provincial area as relating to the peace, 
order, and good Government of Canada. 
In Virgo the question turned on the scope 
of power to frame by-laws and the decision 
of the Privy Council was that a statutory 
power conferred upon a municipal cor- 
poration to make by-laws for ‘regulating 
and governing’ a trade, “does not auth- 
orise the making it unlawful to carry on a 
lawful trade in a lawful manner.” It may 
be borne in mind that different considera- 
tions apply in the construction of power 
to frame by-laws but even then, the Privy 
Council qualified the above statement of 
law by adding the clause, “in the absence 
of an express power of prohibition.” 

41. In support of his submission that 
under the Nationalisation Amendment Act . 
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there is no obligation on any person or 
authority to run a mine, Shri Seervai re- 
lies on a passage in Craies on Statute Law, 
Pa Edition, page 284, to the following 
erect : : 


“Statutes passed for the purpose of en- 
. abling something to be done are usually 
expressed in permissible language, that is 
to say, it is enacted that ‘it shall be law- 
ful’, etc. or that ‘such and such a thing 
may be done’. Prima facie, these words 
import a discretion, and they must be con- 
strued as discretionary unless there be 
anything in the subject-matter to which 
they are applied, or in any other part of 
the statute, to show that they are meant 
to be imperative.” 


But the very passage, after enunciating 
this principle, refers to a decision in 
Julius v. Oxford, (1880) 5 AC 214 at 
p. 222 in which Lord Cairns said that 
though the words ‘it shall be lawful’ are 
words making that legal and possible 
which there would otherwise be no right 
or authority to do and that though those 
words confer a faculty or power, still 


“there may be something in the nature 
of the thing. empowered to be done, some- 
thing in the object for which it is to be 
done, something in the conditions under 
which it is to be done, something in the 
title of the persons for whose benefit the 
power is to be exercised, which may 
couple the power with a duty, and make 
it the duty of the person in whom the 
power is reposed to exercise that power 
when called upon to do so.” 


It seems to us clear, and we have discussed 
that aspect at length, that S. 8 (4) uses in 
enabling or permissive expression in order 
that regulation of mines and mineral deve- 
lopment may be ensured after a scientific 
prospecting, investigation and planning. It 
is doubtless that, in the language of Lord 
Cairns in Julius, there is something in the 
nature of the thing which the Nationalisa- 
tion Amendment Act empowers to be done, 
something in the object for which it is to 
be done and something in the conditions 
under which it is to be done which 
couples the power conferred by the Act 
with a duty, the duty being not to act in 
haste but with reasonable promptitude de- 
pending upon the nature of the problem 
. under investigation. An obligation to act 
does not cease to be so merely because 
there is no obligation to act in an ad hoc 
or impromptu manner. It is in the context 
of a conglomeration of these diverse con- 
siderations that one must appreciate why, 
in S. 8 (4) which was introduced by the 
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Nationalisation Amendment Act, Parlia- 
ment used the permissive expression “it 


shall be lawful”. 


42. Thus, a broad and liberal approach 
to the field of legislation demarcated by] - 
Entry 54, List I, an objective and practi- 
cal understanding of the provisions con- 
tained in the Nationalisation Amendment 
Act and a realistic I aea aa of constitu- 
tional principles will point to the conclu- 
sion that the Parliament had the legisla- 
tive competence to enact the Nationalisa 
tion Amendment Act. i 


43. The argument which we have just 
Stel abn of is ccmmon to all the matters 
before us. The ccntention to which we will 
now turn is limited in its application to 
composite mines which contain layers of 
coal and some other mineral, usually fre- 
clay. This branch of Shri Seervai’s argu- 
ment relates to the construction of the 
Coal Mines (Nationalisation) Act, 26 of 
1978, and the Nationalisation T 







Act. The argument is that leases of com 
posite mines in which there are alternat 
seams of coal and fireclay do not fall with- 
in the scope of these Acts, 


44. The pleadings in this behalf are 
full and complete in Writ Petition No. 257 


of 1977 amare by Shri Seervai and they 


are tolerably adequate in a few other peti- 
tions. It is expressly averred and not ef- 
fectively traversed in Writ Petition 257 of 
1977 that: 

the coal and fireclay deposits in the 
said area are so mixed up that one cannot 
work either for extraction of coal or for 
extraction of fireclay without disturbing . 
each of the said two minerals, The depo- ~ 
sits are such that at one layer there is coal, 
the next layer is fireclay, the other layer 
is coal, the next layer is again fireclay 
and so on. ` 
Nirode Baran Benerjee, who is the peti- 
tioner in that Writ, Petition, holds a com- 
posite lease dated Oct. 17, 1973 for mining 
coal as well as fireclay. 

45. It is urged by the leamed counsel 
that the Nationalisation Amendment Act 
terminates mining leases in respect of coal 
only and that the law terminating leases 
for mining coal cannot apply to a mine 
which contains not only coal but fireclay 
also. The totality of the submission on this 
point may be put thus: 

(a) Under Art. 31 u of the Constitution, 
no person can be deprived of his pro-* 
perty without the authority of law. Arti- 
cle 31A (1) which exempts the laws men- 
tioned in cls. (a) to (e) from invalidity 
under Arts. 14, 19 and 31 does not dis- 
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pense with the necessity of the authority 
of law for depriving a person of his pro- 
perty, because the opening words of Arti- 
cle 31A (1) are “...... no law providing 
for....” matters mentioned in cls. (a) to 
(e) shall be deemed to be void as offend- 
ing Arts. 14, 19 and 81. 

(b) The Nationalisatior Amendment 
Act confers no authority to terminate. a 
composite lease for mining coal and fire- 
clay. The right to mine fireclay is given 
to the petitioner by law anc it can only be 
taken away by law. 


(c) Though the Nationalisation Amend- 
ment Act does not in terms prohibit the 


petitioner from mining fireclay, the effect- 


of the law, in a practical business sense, is 
to prohibit the petitioner from mining 
fireclay and, therefore, the position is the 
same as though the Act had enacted the 
prohibition in express terms. The Court 
must look at the direct impact of the law 
on the right of the party, and if that im- 
pact prohibits him from exercising his 
right, the fact that there is no express 
prohibition in the Act is immaterial. 


(d) The Nationalisatior Amendment 
Act by making it punishable to mine coal, 
in substance and in a practical business 
sense, prohibits the petitioner from mining 
fireclay. For this prohibiticn the Amend- 
ment Act does not provide, and therefore, 
there is no authority of law for it. Coal 
and fireclay are two distinct minerals as 
shown by Sch. II to the Mines and Mine- 
rals (Regulation and Development) Act, 
67 of 1957 wherein Item I is coal and 


. Item 15 is fireclay. The dictionary mean- 


ings of coal and fireclay elso show that 
they are two distinct minerals. 

In support of these submissions Shri Seer- 
vai relies very strongly on the definition 
of ‘coal mine’ in S. 2 (b) of the Coal 
Mines (Nationalisation) Act, 26 of 1973, 
and the definition, by contrast, of ‘coking 
coal mine’ in S. 3 (c) of the ` Coking Co 
Mines (Nationalisation) Act, 86 of 1972. 


46. These sumbissions are met by the 
learned Attorney-General with the answer 
that if a mine has a seam of coal it is a 
coal mine within the meaning of S. 2 (b) 
of Act 26 of 1978, and thaz, for the pur- 
poses of that definition, it.makes no differ- 
ence whether the mine has seams of fire- 
clay also. The Attorney-General says fur- 
ther that the definition o? ‘coking coal 
mine’ in S. 3 (c) of Act 86 of 1972 con- 
tains words of surplusage which ought 


rather to be ignored than be allowed to’ 


to determine the scope of the definition 
contained in S. 2 (b) of Act 26 of 1978. The 
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contention, in other words, is that a coal - 
mine is a mine in which there is at least 
one seam of coal, no matter whether there 
are seams therein of fireclay or any. other 
mineral. 


47. The learned Solicitor General con- 
tends that the authority of Law extends 
to whatever is the necessary consequence 
of that which is authorised. In other 
words, authority to do a a necessarily 
includes the authority to do all other 
things which are necessary for the doing 
of that which is authorised. If law auth- 
orised the termination of coal mining 
leases, it must be taken to authorise what- 
ever is necessarily incidental to and 
consequential upon it. Therefore, com- 
posite leases cannot be excepted from the 
provisions of an Act which terminates coal 
mining leases. Section 3 (8) (a) introduc- 
ed by the Nationalisation Amendment Act, 
it is contended, prohibits persons other 
than those mentioned in cls. (i) to (iii) 
from carrying on coal mining operation 
in any form. If a person holding a compo- 
site lease can do fireclay mining with- 
out mining coal, he may do so; otherwise 
S. 3 (8) (a) is the authority of law to pre- 
vent him from mining fireclay. In other 
words, according to the learned Solicitor- . 
General, the necessary implication of law 
is that though a composite lease for mining 
coal and fireclay may remain outstanding 
after the enactment of the Nationalisation 
Amendment Act, the lessee cannot work 
it, if it involves a coal-mining operation. 


48. The point raised by Shri Seervai is 
so nicely balanced that it is as difficult to 
reject it wholly as it is to accept it wholly. 
The contrast in definitions favours him. 
The Coal Mines (Nationalisation) Act, 26 
. 1973, defines a coal mine by S. 2 (b) 

us: i 


““Coal mine” means a mine in ‘which 
there exists one or more seams of coal.” 
If this definition is considered in isola- 
tion, the learned Attorney General could 
perhaps be right in his submission that 
any mine in which there is one seam ot 
coal, at least one is a coal mine. The de- 
finition takes no account of whether there 
are seams of other minerals, and if so, 
how many, in the mine. One seam of coal 
is enough to make a mine a coal mine. 
For reasons which we will presently men- 


tion, it is not easy to stretch the defini- 


tion as far as logic may take it, for that 
will produce the result that just one seam 
of coal at the roof of a mine or at its 
base will be enough to bring a mine with- 
in the definition contained in S. 2 (b). 
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- 49. The scheme of the Coal Nationali- 
sation Acts on which Shri Seervai_ relies 
has a relevance of its own on this point. 
The Coking Coal Mines (Nationalisation) 
Act of 1972 and the Coal Mines (Nationa- 
lisation) Act of 1973 cover the whole field 
of ‘coal’ which was intended to be 
nationalised. The titles of the two Acts 
and the various provisions contained there- 
in show that what was being nationalis- 
ed owas three distinct categories 
of mines: mines containing seams of 
coking coal exclusively; mines con- 
taining seams of coking coal along 
with seams of other coal; and mines 
containing seams of other coal. Though 
Parliament had power under Act.-31A (1) 
(e) of the Constitution to terminate mining 
leases without payment of any compensa- 
tion or amount, it decided to nationalise 
coal mines on payment of amounts speci- 
fied in the Schedules to the Nationalisa- 
tion Acts of 1972 and 1973. Besides, even 
when something apart from coking coal 
mines was acquired, namely, ‘coke oven 
plants’ provision was separately made in 
Section 11 of the Nationalisation Act of 
1972, read with the 2nd Sch. for payment 
of amounts to owners of coke oven plants. 
Thus, whatever was intended to be ac 
quired was paid for. This scheme is ‘prima 
facie inconsistent with the Parliament in- 
tending to acquire lease hold rights in 
other minerals like fireclay, without the 
payment of any amount. 

50. Coupled with this is the unambi- 
uous wording of S. 8 (8) (b) and S. 3 (3) 
oF of the Nationalisation Act of 1973, 
which were introduced therein by S. 8 of 
the Nationalisation Amendment Act. Sec- 
tion 8 (8) (b) says that excepting the min- 
ing leases and sub-leases granted before 
the commencement of the Act in favour 
of or by certain bodies or authorities, all 
other mining leases and sub-leases in force 
before such commencement, — 

“Shall in so far as they relate to the 
winning or mining of coal, stand termi- 
nated”, (emphasis supplied) 

Section 3 (8) (c) provides that: 

© “no lease for winning or mining coal 
shall be granted in favour of any person 
other than the Government, company or 
corporation, referred in Cl. (ay. (emphasis 
supplied), l 

These provisions carry the scheme’ of the 

.|Nationalisation Acts to their logical con- 
clusion by emphasising that the target of 
those Acts is coal mines, pure and simple. 
What stands terminated under S. 8 (8) (b) 
is certain mining leases. and sub-leases in 








Iso far as they relate: to`the -winning or 
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mining of coal. The embargo placed by 
Section 3 (8) (c) is on the granting of 
leases for winning or mining coal to per- 
sons other than those mentioned in Sec- 
tion 8 (8) (a). 

51. Since the definition of ‘coal mine 
in S. 2 (b) of the Coal Mines (Nationalisa- 
tion) Act, 1978 has an uncertain import 
and the scheme of that Act and of the 
Coking Coal Mines (Nationalisation) Act 
1972 make it plausible that rights in mine- 
rals other than coke and coal were not 
intended to be acquired under the . two 
Nationalisation Acts. it becomes necessary 
to compare and contrast the definition of 
‘coal mine’ in S. 2 (b) of the Act of 1973 
with the definition of ‘coking coal mine’ 
in S. 8 (c) of the Coking Coal Mines 
(Nationalisation) Act ‘of 1972. S. 8 (c) of 
the latter Act-says: 

“‘coking coal mine’ means a coal mine 
in which there exists one or more seams 
of coking coal, whether exclusively or_in 


‘addition to any seam of other coal.” (em- 





phasis supplied). 

This definition justifies Shri Seervai’s argu- 
ment that whereas in regard to coking coal 
mines, the existence of any seam of other 
coal was regarded as inconsequential the 
existence of any seam of another mineral 
was not considered as inconsequential in 
regard to a coal mine. The definition of 
coal mine in S. 3 (b) of the Act of 1973 
scrupulously deleted the clause, “whether 
exclusively or in addition to” any other 
seam. The same Legislature which added 
the particular clause in the definition of 
‘coking coal mine’ in the 1972 Act, deleted 
it in the definition of ‘coal mine’ in the 
1973 Act. 

52. The position in regard to the cok- 
ing coal mines is crystal clear, namely, 
that by S. 4 (1) of the Act of 1972, the 
right, title and interest of owners in rela- 
tion to the coking coal mines specified in 
the First Schedule to the Act stood trans- 
ferred to and vested absolutely in the 
Central Government free from all incum- 
brances on the appointed day. The same 
position obtained under S. 5 of that Act 
in regard to coke oven plants specified in 
the Second Sch. But in so far as coal mines 
are concerned, we have, willy-nilly, to pro- 
ceed on the basis that by reason of the 
definition of coal mine contained in Sec- 
tion 2 (b) of the Act of 1973, and the de- 


finition of coking coal mine in S. 8 (c) off, 


the Act of 1972 which presents a striking 
contrast to the definition in S. 2 (b), com- 
posite coal mines, that is to say, coal mines 
iu. which there are seams of ‘coal - 
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and}. 
fireclay (we ‘are only concerned . witht 
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fireclay in these petitions), do not fal 

within the scope of the definition of ‘coal 

mine’ in S. 2 (b) of the Ac: of 1978. Ta 

that extent Shri Seervai’s contention must 
7 Succeed. 

$8. But what then is the sequitur? Caa 
the lessees of composite mines (like th3 
petitioners in Writ Petitions Nos. 257, 220, 
111, 600, 1180-1184, 352, 221 and 173 
af 1977) who hold composite mining leases 
for winning coal and fireclay, continua 
their mining operations unabated despits 
the provisions of the Nationalisation 
Amendment Act? We think not. It is ona 
thing to say that a composite mine 56 
outside the scope of the definition of coal 
mine in S. 2 (bp of the Nationalisation Act 
of 1973 and quite another to concluda 
therefrom that the other provisions im 

_|troduced into that Act by the Nationalisa- 
“ ition Amendment Act will have no impact 

on composite leases for winning coal an 
fireclay. S. 3 (8) (a) which was introduced 
into the parent Act by the Nationalisation 
Amendment Act provides expressly that 
on and from the commencement of S. 3 
of the Amendment ‘Act, that is, from Apr, 
29, 1976, no person other than those men 
tioned in Cls. (i) to (iii) shall 2arry on “coal 
mining operation, in India, in any form’. 
Section 4 of the Nationalisation Amend- 
ment Act which introduced sub-sec. (2) im 
S. 30 of the parent Act provides: 

“Any person who engages, or cause3 
any other person to be engaged in winn- 
ing or mining coal from the whole or par? 
of any land in respect of which no valid 
prospecting licence or mining lease or sub- 

~ lease is in force, shall be ptnishable with 
imprisonment for a term which may ex- 
tend to two years and also with fine 
which may extend to ten thousand rupees.” 
These provisions of Ss, 8 (3) (a) and 30 (J 
of the parent Act will apply of their owa 
force, whether or not the ləssee holds a 
composite lease for winning coal and fire- 
clay and whether or not the mine is a 
composite mine containing aternate seams 
of coal and fireclay. In other words, a3 
contended by the learned Solicitor Gene- 
ral, if a person holding a composite leasa 
can do fireclay mining without mining 
coal, he may do so. But if he cannot wim 

_ or mine fireclay without doing a. coal min- 
ing. operation, that is, without winning of 
mining coal, he cannot do any mining 
operation at all. If he does 30, he will be 

‘liable for the penal consequences provided 
ri in S. 80 (2) of the Naticnalisation. Act 
of 1973. 


. 54. The provision dontained in S$. 8 (2) : 
{a) totally prohibiting the. generality. ot. 
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persons from carrying on coal mining 
operation in India in any form and the 
penal provision of S. 30 (2) virtually leave 
with the lessees of composite mines the 
husk of a mining interest. That they can- 
not win or mine coal is conceded and, 
indeed, there is no escape from that posi- 
tion in view of the aforesaid provisions. 
The only surviving question then is whe- 
ther they can win or mine fireclay since 
their composite lease. is outside the scope 
of S. 2 B) of the Nationalisation Act of 
1973. The answer has to be in the negative 
on the basis of the very averments made 


by the petitioner ‘in their Writ 
Petitions. For example, the peti- 
‘tioner in Writ Petition No. 257 


of 1957 has stated in his petition, more 
particularly in paragraph 5 thereof, that 
the seams of coal and fireclay are so situat- 
ed in the mine of which he is a lessee, that 
it is not possible to mine fireclay without 
mining coal. This position was not only 
admitted but reiterated by Shri Seerval, 
both during the course of his-oral argu- 
ment and in his written brief. The conclu- 
sion is therefore inevitable that the lessees 
of composite mines will, for all practical 
poe have to nurse their deeds of 
ease without being able to exercise any 
of the rights flowing from them. On their] © 
own showing, they will be acting at their 
peril if they attempt to win fireclay. ` If 
they cannot win fireclay. without winning 
toal, they cannot win fireclay either, even 
if they hold composite leases under which 
they are entitled to win coal and fireclay. 
55. This position fortifies the argument 
of the learned Solicitor General that 
though the Parliament provided for the 
payment of amounts for acquisition of cer- 
tain interests under the- Nationalisation 
Acts of 1972 and 1978, it did not intend 
to pay any compensation or amount for 
the termination of leasehold rights in re- 
spect of composite mines. Mines which 
have alternate seams of coal and fireclay 
are in a class by themselves and they ap- 
pear to be far fewer in number as com- 
pared with the coking coal mines and coal 
mines, proverty so called. The authority 
of law for the termination of the rights of 
composite lessees is the provision contain- 
ed in S. 8 (8) (a), the violation of which 
attracts the penal provisions of S. 80 (2) of 
the Nationalisation Act of 1978. The Par- 
liament has deprived composite lessees of 
their right to win fireclay because they 
cannot do so without winning coal. The 
bier of coal by the generality of people 
in Be ibited by S. 8 (8) (a) of the Act ofi. 
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56. This is just as well, because Par- 
liament could not have intended that such 
islands of exception should swallow the 
main stream of the Nationalisation Acts. 
Obviously, no rights were intended to be 
left outstanding, once the rights in res- 
pect of coking coal mines and coal mines 
were brought to an end. 

57. The petitioners in Writ Petitions 
Nos. 257, 220, 111, 600, 1180-1134, 352, 22.1 
and 178 of 1977 hold composite mining 
leases for mining fireclay and coal. In 
these petitions we had passed the follow- 
ing order on May 5, 1978: 

‘These petitions are allowed Pie in 

that the petitioners therein shall be en- 
titled, for the duration of the unexpired 
portion of their existing leases, to carry 
on mining operations for the Bed aes of 
winning fireclay so long as, and to the ex- 
tent that, they do not carry on any coal 
mining operation or engage in winning or 
mining coal. In these Writ Petitions there 
will be no order as to costs.” 
As we have already stated, no tangible 
benefit will accrue to the petitioners from 
this order because, on their own showing, 
they cannot carry on mining operations for 
the purpose of winning fireclay without 
carrying on a coal mining operation or 
without engaging in winning or mining 
coal. That is how the matter rests. 

58. The only other argument which 
requires consideration is the one made 

rincipally by Shri A. K. Sen which, like 
Shri Seervai’s argument of Ea com- 
petence, is common to all the writ peti- 
noar Shri Sen’s argument may be stated 

us : 

(1) The Nationalisation Amendment 
Act affects, in substance, two kinds of 
transfers: the transfer of the lease-hold 
interests of the lessees in favour of the 
lessor namely the State; and the transfer 
of the mining business of the lessees in 
favour of the Central Government. Since 
these transfers amount to acquisition with- 
- in the meaning of Art. 81 (2), the Act is 
open to challenge under Arts. 14, 19 (1) 
(g) and 81 of the Constitution. 

(2) The Nationalisation Amendment 
Act is open to challenge under Art. 14 be- 
cause lessees who fall within that Act are 
patently discriminated against in compari- 
son with lessees of other mines, both cok- 
ing and non-coking, who were paid com- 
pensation when their property was taken 
over, first for management under the 
Management Acts and then under the Na- 
tionalisation Acts. . 

(3) The Nationalisation Amendment 
Act is open to challenge under Art. 19 (1) 
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g) because the prohibition against lessees 
om carrying on their business and the 
transfer of their business, in substance, 


to the Central Government or a Company ` 


is an unreasonable restriction on the 
right of the lessees to hold their leasehold 
property and to carry on their business of 
mining. 

(4) The Act is open to challenge under 

Art. 81 because no provision is made for 
the payment of any amount whatsoever to 
the lessees whose mining business is taken 
over under the Act. No public purpose is 
involved either in the termination of the 
lessees’ interest or in the acquisition of 
their business. Expropriation without pay- 
ment of any amount requires a very heavy 
public purpose. 
_ (5) Since no provision whatsoever is 
made for the payment of any amount to 
the lessees whcse leases are terminated, 
the Nationalisation Amendment Act is not 
a ‘Law’ within the meaning of Art. 81 (2) 
and therefore Art. 19 (1) (f) is attracted. 


(6) The Act is not saved from the 
challenge of Arts. 14, 19 and 31 by Arti- 


cle 31A (1) (e) Eecause that Article pro- . 


vides for extinguishment’ which does not 

amount to acquisition by the State. If ex- 

tinguishment amounting to - acquisition 

was intended to be saved under Art. 81 (1 

(e), the subject-matter dealt with by cl. (e 

yad have been included in cl. (a) of that 
dle. 


59. It shall have been noticed that the 
entire argument hinges around the pre- 
mise that, by the Nationalisation Amend- 
ment Act, the petitioners’ right to pro- 
perty has been acquired without the pay- 
ment of any amount and that they have 
been unreasonably deprived of their right 
to carry on the business of mining. A 
close and careful examination of the provi- 
sions of the Coal Mines (Nationalisation) 
Act, 1978 and of the amendments made 
to the Act by the Nationalisation Amend- 
ment Act will show that there is no sub- 
stance in either of these contentions. 

60. The Coal Mines (Nationalisation) 
Act, 1972 nationalised coal mines by pro- 
viding by S. 8 Ge that on the appointed 
day, that is on May 1, 1978, the right, 
title and interes: of the owners in relation 
to the coal mines specified in the Schedule 
shall stand transferred to, and shall vest 
absolutely in, the Central Government. 
free from all incumbrances. The Schedul-" 
ed mines, 711‘in number and situated in 
ne tie coal bearing areas, were the ones 
which were engaged openly, lawfully and 
uninterruptedly in doing coal mining busi- 
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ness. Since it was possible to ascertain ard 
verify the relevant facts pertaining -0 
these undertakings, they were taken over 
on payment of amounts mentioned in the 
Schedule to the Act which varied fron 
mine to mine depending upon the value of 
their assets, their potential and their pro- 
fitability. In the very nature of things, the 
list of mines in the Schedule could not Fe 
exhaustive because there were, and per- 
haps even now there are, unauthorised 
mines worked by person who did not pos- 
sess the semblance. of a title or right to co 
mining business. Persons falling with n 
that category cannot cite the constituticn 
as their charter to continue to indulge n 
unauthorised mining which is unscientific, 
unsystematic and detrimental to the na- 
tional interests by reason of its tendency 
to destroy the reserve of natural resources. 
But alongside these persons, there coud 
conceivably be mine operators who mey 
have been doing their business lawful_y 
but who were not easily or readily identi- 
fiable. S. 8 (2) of the Nationalisation Act, 
1973 made provision for taxing over the 
management of such mines by declaring 
for “the removal of doubts” that if, after 


-the appointed day, the existence of ary 


other coal mine comes to tne knowledge 
of the Central Government, the provisions 
of the Coal Mines (Taking Over f 
Management) Act, 1973 shall, until that 
mine is nationalised by an appropriate 
legislation, apply to such mine. Owners 3f 
mines whose mines were rot included in 
the Schedule but whose. right, title and 
interest was to vest eventually in the Cea- 
tral Government. under “m appropriate 
legislation” envisaged by S. 3 (2) of the 
Nationalisation Act were, Ly this method, 
placed on par with the owners of min3s 


‘of which the management was taken ov2r 


under the Coal Mines (Taking Over əf 
Management) Act, 1973. That Act providas 
by S. 7 LY at every owner of a coal 
mine shall be given by the Central Gow- 
ernment an amount in cash for the vers 
in it, under S. 3, of the management 3: 


such mine. By S. 7 (2), for every monch . 


during which the management of a ccal 
mine remains vested in the Central Gov- 
ernment, the amount referred to in sw- 
sec. (1) shall be computed at the rate of 
twenty paise per tonne of coal on tie 
highest monthly production of coal from 
such mine during any month in the yeers 
1969, 1970, 1971 and 1972. The two pro- 
visos to that sub-section and the other sub- 
section of Section 7 provide for other mat- 
ters relating to payment of amounts to the 
owners of coal mines of which the 
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management was taken over. The Na- 
tionalisation Amendment Act carried the 
scheme of these two Acts to its logical 
conclusion by terminating the so-called 
leases and sub-lease which might have re- 
mained outstanding . Thus, the purpose, 
attained by these Acts is (1) to vest in the 
Central Government the right of manage- 
ment of all coal mines; (2) to nationalise 
the mines mentioned in the Schedule; (3) to’ 
provide for the taking over of manage- 
ment of coal mines the existence of which 
comes to the knowledge of the Central 
Government after the appointed day and 
lastly (4) to terminate all mining leases.' 
The Management Act and the Nationalisa-| 
tion Act provide for payment of amounts,’ 
by no means illusory, to the owners of coal 
mines whose rights were taken over. In the 
normal course of human affairs, particular- 
ly business affairs, it is difficult to conceive 

at owners of coal mines who had even 
thereto would not 
bring to the notice of the Central Govern- 
ment the existence of their mines, when 
such mines were not included‘in the Sche- 
dule to the Nationalisation Act. Those who 
did not care to bring the existence of their 
mines to the knowledge of the Central 
Government even though amounts are 
payable under the Management Act ` for 
the extinguishment of the right of 
management, did not evidently possess 
even the semblance of a title to the mines. 
The claims of lessees, holding or alleged- 
ly holding under such owners, would be 
as tenuous as the title of their putative 
lessors. 


61. The Nationalisation Amendment Act 
by S. 3 (8) (b) undoubtedly terminates all! 
existing leases and sub-leases except those 
already granted.in favour of persons 
referred to in cls. (i) to (iii) of S. 3 (8) (a). 
Similarly, S. 3 (8} (a) imposes an embargo 
on all future coal mining operations ex- 
cept in regard to the persons mentioned 
in cls. (i) to (iii). But the generality of 
leases which are alleged to have remained 
outstanding despite the coming into force; 
of the Management Act and the Nationali- 
sation Act, were mostly precarieus, whose 
holders could at best present the familiar 
alibi that the origin of their rights or of 
those from whom they derived title was 
lost in antiquity. Neither in law, nor in 
equity and justice, nor under the Constitu- 
tion can these lessees be heard to complain 
of the termination of their leasehold 
rights without the payment of any amount. 
The provision contained in S. 8 (8) (b) ofj. 
the Nationalisation Amendment Act was 
made ex majore cautela so as not to leave 
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any lease-of a-coal mine surviving after the 
enactment of the Management Act and 
the Nationalisation Act: There was no rea- 
sonable possibility of a lawful lease sut- 
viving the passing of those Acts; but if, 
per chance, anyone claimed that he held a 
lease, that stood terminated under Sec- 
tion 3 (8) (b). 

62. Once the real nature of the scheme 
envisaged by the Management Act, the 
Nationalisation Act and the Nationalisa- 
tion Amendment Act is appreciated, it 
will be easy to see that S. 8 (8) (b) of the 
Nationalisation Amendment Act brings 
about an extinguishment simpliciter of 
coal mining leases within the meaning of 
Art. 81A (1) (e) of the Constitution. That 
Article, as it stood prior to the 44th 
Amendment, read thus: 


“381A. (1) Notwithstanding anything con- 
tained in Art. 13, no law providing for 
(e) the extinguishment or modification of 
any rights accruing by virtue of any agree- 
ment, lease or licence for the purpose of 
` searching for, or winning, any mineral or 
mineral. oil or the , premature termination 
or/eancellation of any such agreement, 
lease or licence, shall be deemed to be 
void on the ground that it is inconsistent 
with, or takes away or abridges any of the 
‘rights conferred by Art. 14. Art. 19 or 
Art. 31.” 


We are not concerned with the amend- 
ment introduced by the 44th Amendment 
Act which deleted the reference to 
Art. 31, since that Amendment Act came 
into force prospectively with effect from 
June 20, 1979. 


63. We are unable to accept that the 
termination of the mining leases and sub- 
leases brought about by S. 8 (8) (b) of the 
Nationalisation Amendment Act is a mere 
pretence for the acquisition of the mining 
business of the lessees and the sub-lessees. 
We have already shown how, in the con- 
text of the’ scheme of the Management 
Act, the Nationalisation Act and the Na- 
tionalisation Amendment Act, it is impossi- 


ble to hold that the true intent of the last ` 


mentioned Act was to ‘acquire’ anyone’s 
business, This would be so whether the 
word ‘acquire’ is understood in its broad 
popular sense or in the narrow technical 
sense which it has come to possess, What- 
ever rights were intended to be acquired 
were paid for by the fixation of amounts 
or by the laying down of a formula for 
ascertaining amounts payable for acquisi- 
tion. It is hard to believe that having pro- 
vided for payment of amounts for acqui- 
sition of management and ownership 
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terfuge of acquiring the mining business 
of the surviving lessees and sub-lessees by 
the device of terminating their leases and 
sub-leases. The legislative history leading ~ 
to the termination of coal-mining leases 
pone to one conclusion only that, by and 
arge, every lawful interest which was ac- 
quired was paid for; the extinguishment 
of the interest which survived or which 
is. alleged to have survived the passing of 
the Management Act and the Nationalisa- 
tion Act was provided for merely in 
order to ensure that no loophole was left 
in the implementation of the scheme en- 
visaged by those Acts. 


. 64. This will provide a short answer to- 
Shri Sen’s argument that persons whose 
leases and sub-leases are terminated with- 
out payment of any amount are discri- 
minated against in comparison with other ` 
lessees who were paid amounts when 
their property was taken over. The answer 
is that persons dealt with by S. 8 (8) (b) of 
the Nationalisation Amendment Act are 
differently situated from those who were 
dealt with by the two earlier Acts. No 
violation of Art. 14 is therefore involved. 


65. Likewise, we see no substance in 
the contention that no public purpose is|. 
involved in the termination of the inter- 
est of the lessees and sub-lessees which 
was brought about by the Nationalisation 
Amendment Act. The public purpose 
which informs that Act is the same which 
lies behind its two precursors, the Manage- 
ment Act and the Nationalisation Act. The 
purpose is to re-organise and re-structure 
coal mines so as to ensure the rational, co-| ~. 
ordinated and scientific development and 
utilisation of coal resources consistent 
with the growing requirements of the 
country. The Statement of Objects and 
Reasons of the Nationalisation Amend- 
ment Act points in the same direction. 
Public purpose runs like a continuous 
thread through the well-knit scheme of 
the three Acts under consideration. 

66. This discussion is sufficient to meet 
the contention of the petitioners that the 
interest of the lessees and sub-lessees has 
been “acquired”. under the Nationalisation 
Amendment Act by the termination of 
leases and sub-leases. But, we may exam- 
ine that contention in the light of the 
relevant Constitutional Provisions and 
principles. It was observed in Dwarkadas .. 
Shrinivas v. Sholapur Spinning & Weav- 
ing Co. Ltd. 1954 SCR 674 at Pp. 733- 
734 : (AIR 1954 SC 119) that the provisions 
of the Constitution touching -fundamental 
rights must be construed . broadly and. 
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liberally in favour of those on whom zhe 
rights have been conferred. “The form is 
unessential. It is the substance that we 
must seek”. Making every allowance in 
favour of the right to property which was 
available at the relevant time and havin 
regard to the substance of the matter en 
not merely to the form adopted for rer- 
minating the interest of the lessees and žhe 
sub-lessees, we are of the >pinion that žhe 
Nationalisation Amendment Act involves 
no acquisition of the interest of the -es- 
sees and the sub-lessees. It merely briags 
about in the language of Art. 31A (1) (e) 
“the extinguishment” of their right, if any, 
to win coal. Whichever right, title end 
interest was lawful and identifiable was 
acquired by the Management Act and žhe 
Nationalisation Act. And whichever irte- 
rest was acquired was paid for. Tenu2us 
and furtive interests which survived the 
passing of those Acts were merely exin- 
guished by the Nationalisation Amead- 
ment Act. 


67. In Ajit Singh v. State of Punjab 
(1967) 2 SCR 148: (AIR 1367 SC 856 it 
was observed by Hidayatullah, J. in he 
dissenting Lo pee which he gave on be- 
half of himself and Shelat. J., that in he 
case of extinguishment within the mean- 
ing of Art. 31A if all the rights in a pro- 
perty are extinguished the result would 
be nothing else than acquisition, because 


` no property can remain im suspense w-th- 


out the rights therein teing vested in 
some one or the other. These observations 
made by the learned Judge are not œn- 
trary to anything contained in the mejo- 
rity judgment delivered by Sikri, J., end 
naturally therefore, great reliance is plac- 
ed upon them by the petitioners. Even 
greater sustenance is drawn by the psti- 
tioners from the judgment of a 7-Judge 
Bench of- this Court in Madan Mohan 
Pathak v. Union of India (1978) 8 SZR 
834 : (AIR 1978 SC 808). In that case, a 
settlement which the Life Insurance Cor- 
poration had arrived at with its employzes 
was substantially set at naught by the 
Life Insurance Corporation (Modification 
of Settlement) Act, 1976. It was held by 
this Court that the Act was violative of 
Art. 31 (2) since it did not provide for pay- 
ment of any amount for the compulsory 
acquisition of the debts owed by the Life 
Insurance Corporation to its employees; 
that the direct effect of the impugned Act 
was to transfer ownership of the debts 
due and owing to Class IOI and Class IV 
employees in respect of arnual cash bonus 
to the Life- Insurance. Corporation; and 
that, since the Corporaticn is owned by 
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the State, the impugned Act was a law 
providing for compulsory acquisition of 
the debts by the State within the meaning 
of Art. 81 (2A). 


68. These decisions have no applica- 
tion to the instant case because the inte- 
rest of the lessees and sub-lessees which 
was brought to termination by S. 8 (8) (b) 
of the Nationalisation Amendment Act 
does not come to be vested in the State. 
The Act provides that excepting a certain 
class of leases and sub-leases, all other 
leases and sub-leases shall stand terminat- 
ed in so far as they relate to the winning 
or mining of coal. There is no provision 
in the Act by which the interest so ter- 
minated is vested in the State; Nor does 
such vesting flow as a necessary conse- 
quence of any of the provisions of the 
Act. Sub-sec. (4) of S. 3 of the Act pro- 
vides that where a mining lease stands 
terminated under sub-sec. (8), it shall be 
lawful for the Central Government or a 


- Government Company or a corporation 


owned or controlled by the Central Gov- 
ernment to obtain a. prospecting licence 
or a mining lease in respect of the whole 
or part of the land covered by the mining 
lease which stands so terminated. The 
plain intendment of the Act, which, may 
it be reiterated, is neither a pretence nor 
a facade, is that once the outstanding 
lease and sub-leases are terminated, the- 
Central Government and the other auth- 
orities will be free to apply for a mining 
lease. Any lease-hold interest which the 
Central Government, for example, may 
thus obtain does not directly or imme- 
diately flow from the termination brought 
about by S. 8 (8) (b). Another event has to 
intervene between the termination of exist- 
ing leases and the creation of new - inte- 
rests. The Central Government, etc. have 
to take a positive step for obtaining a pro- 
specting licence or a mining lease. With- 
out it, the Act would be ineffective to 
create of its own force any right or inte- 
rest in favour of the Central Government, 
a Government Company or a Corporation 
owned, managed or controlled by the Cen- 
tral Government. As observed by Sikri, J., 
in Ajit Singh (AIR 1967 SC 856) the essen- 


` tial difference between “acquisition by 


the State” on the one hand and “modifica- 
tion or extinguishment of rights” on the 
other, is that in the first case the bene- 
ficiary is the State while in the second the 
beneficiary is not the State. The Nationali- 
sation Amendment Act merely extingui- 
shes the rights of the lessees and the sub- 
lessees. It does not provide for the acqui- 
sition of those rights, directly or indirect- 
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ly, by. the State. Art. 31 (2A) will therèfore 
come into play, by which, 

“Where a law does not provide for the 
transfer of the ownership or right to pos- 
session of any property to the State or to 
a’ corporation owned or controlled by the 
State, it shall not be deemed to provide 
for the compulsory acquisition or requisi- 
tioning of property, notwithstanding that 
it deprives any person of his property.” 


The position in Madan Mohan Pathak 
(AIR 1978 SC 803) was entirely different 
because the direct effect of the impugned 
Act was to transfer ownership of the 
debts due and owing to Class III and 
Class IV employees in respect of annual 
cash bonus to the Life Insurance Corpora- 
tion; since the L. J. C. is a Corporation 
owned by the State, the impugned Act 
was held to be a law providing for com- 
pulsory acquisition of these debts by the 
pate within the meaning of cl. (2A) of 
t 81. 


69. Shri Sen’s argument on the ques- 
tion of acquisition of the rights of lessees 
and sub-lessees by the State therefore 
fails. It follows that the Nationalisation 
Amendment Act must receive the protec- 
tion of Art. 31A (1) (e) of the Constitu- 
tion, that is to say, that the Act cannot be 
deemed to be void on the ground that it 
is inconsistent with or takes away or ab- 
ridges any of the rights conferred by Arti- 
cles 14, 19 and 81. 


70. These are our reasons for the order 
passed by us on May 5, 1978 which reads 
thus : 

The stay orders passed in these Writ 
Petitions are vacated except in those Writ 
Petitions, viz., Writ Petitions Nos. 257, 
220, 111, 600, 1180-1184, 352, 221 and 178/ 
77 in which composite mining leases have 
been granted for mining both fireclay and 
coal, The stay orders in these latter peti- 
tions shall stand modified as from today 
on the lines of the order recorded below. 


All the Writ Petitions are dismissed 
with costs except Writ Petitions Nos. 257, 
220, 111, 600, 1180-1184, 852, 221 and 178/ 
77 in each of which there is a composite 
mining lease for mining fireclay and coal. 
These petitions are allowed partly in that 
the petitioners therein shall be entitled 
for the duration of the unexpired portion 
of their existing leases, to carry on mining 
operations for the purpose of win- 
ning fireclay so long as and to 
the extent that they do not carry 
on any coal mining operation or engage 
in tad or mining coal. In these writ 
petitions there wili be no order as to costs. 


New India Steel Industries v. V. D. Steel Industries 


A.LR, 


71. We have already indicated how, 
though the petitioners holding composite 
leasés were permitted to carry on mining 
operations for the purpose of winning fire- 
clay, they, according to their own show- 
ing, cannot win or mine fireclay without 
doing a coal mining operation or without 
engaging in winning or mining coal. It is 
self-evident that in attempting to win fire- 
clay, they will have to act at their own 
peril since they will run the risk of bein 
prosecuted under S. 80 (2) of the Co 
Mines (Nationalisation) Act, 1973. 

y ‘Petitions dismissed. 





ATR 1980 SUPREME COURT 1706 
R. S. SARKARIA AND P. S. 
KAILASAM, JJ. 

Civil Appeal No. 3454 of 1979 (with 
C.M.P. No. 6495 of 1980), D/- 7-5-1980. 

M/s. New India Steel Industries, Ap- 
pellant v. V. D. Steel Industries and an= 
other, Respondents. 


Constitution of India, Article 136 —- 
Special leave Revocation of — 
Mis-statement by appellant of material 
fact — Appellant misconducting himself 
by publishing a public notice under cap- 
tion “Court Notice”, thereby giving out 
publication of notice as one under orders 
of Supreme Court — Special leave 
revoked. , (Para 1) 

SARKARIA, J.:— After hearing coun- 
sel for the parties we allow C.M.P. No, 
6495 of 1980 for the revocation of Special 
Leave Petition granted as per this 
Court’s order dated 12th December, 1979, 
There are two facts which stand out, 
Firstly, the appellant had made a mis- 
statement of material fact that the pro- 
clamation of sale did not contain any 
note that the property was being sold 
subject to the mortgage charge o 
Rs. 1,65,000. In fact such a note does 
exist. Secondly, it misconducted himsel 
inasmuch as it pablished a public notice 
captioned as “Court Notice” on 12th 
April, 1980, as’ if that notice was being 
published under the orders of this Court, 
For these two reasons we 
Special Leave Petition granted earlier 
and dismiss the appeal arising out of that 
S. L. P. The stay already granted auto- 
matically stands vacated. 


Order accordingly, 
EX/HX/C341/80/SNV 
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AIR 1980 SUPREME COURT: 1707 
(From: Gujaraz)* 
S. MURTAZA FAZAL ALI; P. S. 
KAILASAM AND A. D. KOSHAL, JJ. 


Criminal Appeal No. 718 of 1979. C/- 
5-12-1979. 


Rajpur Ruda Meha and others, App2l- 
lants v. State of Gujarat, Respondent. 


Precedents —. When certain question. is 
neither raised nor argued a discussion by 
court after ‘pondering over the issue in 
depth’ would not be a binding precedent 
— Held Sita Ram v. State of U. P., AIR 
1979 SC 745 is not an authority regardiag 
scope of S. 384 of Criminal P. C. (2 of 
1974). (Constitution of India, Art.. 141) 

(Para 6) 
Referred: Chronological 


Cases Paras 


AIR 1979 SC 745 : (1979) 3 SCR 10S: 


1979 Cri LJ 659 4 
M/s. A `K. Trivedi and S. S. Khanduja 
Advocates, for Appellants. . 


. FAZAL ALL, J.:— This appeal is pre- 


ferred by the three accused in Sessicns . 


Case No. 46 of 1976 against their convic- 
tion and sentence imposed upon them by 
the High Court under the Supreme Coart 
(Enlargement of Criminal Appellate Juris- 
diction) Act, 1970. 


. 2. The three aopean were tried by 
the Sessions Judge for Sonni E offenzes 
punishable under Ss. 302/120-B/323/524 


read with Ss. 34 and 109 of the I. P. C. zor © 


committing the murder of one Karsan 
Kala on 19-1-1976. The lzarned Sessiens 
Jadge acquitted all the thrze appellants: of 
the charges levelled against them. ‘The 
State of Gujarat filed an ` appeal agaitist 
the order of Sessions Judge acquittn 
them, to the High Court of Gujarat. 
Division Bench of the High Court in Cri- 
minal Appeal No. 110/77 allowed -he 
appeal of the State and reversed the order 
of acquittal by the learned Sessions Jucge 
and convicted them for offences under 
sentenced them to m- 
prisonment for life. They were also cən- 
victed for lesser offences and sentenced to 
varying terms of imprisonment. 


3. ‘ The prosecution strongly relied on 
the evidence of three eye-witnesses Rata 
Mala, Ganesh and Ruda, Rata Mala was 
an injured eye-witness having received 
several incised injuries, The evidence- of 


Ruda was not accepted. The complainant 





‘Criminal Appeal No. 110 of 1977, D/- 
11-10-1979 (Guj,). 


AX/BX/A107/80/BSK 
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Savai Kala, the brother of the deceased 
saw the latter part of the occurrence when 
the deceased was being carried’ away by 
the accused, When Savai Kala questioned, 
the accused attacked him and he was also 
injured. The High Court in an elaborate 
judgment after thoroughly  scrutinising 
the evidence of the eye-witnesses accept- 
ed their testimony. It observed that the 
evidence of the eye-witnesses Rata Mala 
is most reliable and .trustworthy and so 
also the evidence of Ganesh. The High 
Court has referred to the circumstances 
under which the order of acquittal could 
be interfered with in the light of the vari- 
ous decisions of this Court. The High 
Court taking into consideration the reasons 
given by the Sessions Judge for not ac- 
cepting the testimony of the eye-witnesses 
found them to be totally unacceptable. 
We have been taken through the evidence 
of the material witnesses. We have no 
hesitation in agreeing with the conclusion 
arrived at by the High Court that the 
reasons given by the trial Court for acquit- 
ting the accused are totally unacceptable. 
After hearing the learned counsel and 
examining the petition of appeal and after 
going through the relevant parts of the 
judgment of the High Court and the Ses- 
sions Court, we find ‘that there are no suf- 
ficient grounds of interference. The appeal 
K E dismissed under S. 384 of the 
r. P. C. 


4. After we pronounced our judgment 
dismissing the appeal summarily under 
S. 384 of the Cr. P. C., but before signing 
the judgment, a decision of this Court — 
Sita Ram v. State of U. P. (1979) 3 SCR 
1085 : (AIR 1979 SC 745) was brought to 
our notice wherein the scope of the power 
of the Courts to dismiss an appeal sum- 
marily under S. 884 of the Cr. P. C. has 
been referred. In that case an appeal was 
preferred to this Court under S. 379 of the 
Cr. P. C., 1978 read with.S. 20 of the Sup- 
reme Court (Enlargement of Criminal Ap- 
pellate Jurisdiction) Act, 1970. The appeal 
was listed for preliminary hearing under 
Rr. 15, 19 (1) (a) of O. XXI of the Supreme 
Court Rules, 1966. The appellants filed an 
application for adducing additional 
grounds, namely, (1) the provisions under 
el. (c) of sub-rule (1) of R. 15 of O. XXI 
of the Supreme Court Rules enpowering 
the Court to dismiss the appeal summarily, 
is ultra vires being inconsistent with the 
provisions of the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdiction) 
Act, 1970; (2) the power of the Supreme 
Court to frame rules under Art. 145 of the 
Constitution cannot be extended to annul 
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the rights conferred under an ‘Act of 
Parliament and (3) An appeal under the 
’ Supreme Court (Enlargement of Criminal 
Appellate Jurisdiction) Act, 1970 cannot 
be dismissed summarily without calling 
for the records, ordering notice to the 
State and without giving reasons. When 
the petition for leave to adduce additional 
grounds came up before the Court, this 
Court ordered :— 


“The appellants have challenged the 
` constitutional validity of cl. (c) of sub- 
rule (1) of R. 15 of O. XXI of the Supreme 
Court Rules, which enables an appeal of 
the kind with which we are. concerned, to 
be placed for hearing ex parte before the 
Court for admission. In that view of the 
matter, we think that unless the question 
of the constitutional validity of the rule is 
decided, we cannot have a preliminary 
hearing of this appeal for admission. Let 
the récords, therefore, be placed before 
the Hor’ble the Chief Justice for givin 
such direction as he may deem ft an 
proper. 

5. The matter was placed before a 
‘Bench of five Judges by the Hon’ble_ the 
Chief Justice as the constitutional validity 
of cl. (c) of R. 15 (1) of O. XXI of Supreme 
Court Rules, was challenged. Along with 
the question of constitutional validity, two 
other grounds referred to earlier were also 
raised. The contention of the learned 
counsel that a right of appeal cast an 
obligation on the Court to send, for records 


of the case, to hear both the parties and . 


to make a reasoned judgment, was not 
accepted by the judgment of the Court. 
Reasons given by the Court are as 
follows :— 

“Counsel for the appellant insisted that 
an absolute right of appeal, as he describ- 
ed it, casts an inflexible obligation on the 
court to send for the record of the case, 
to hear both parties, and to make a rea- 
soned judgment. Therefore, to scuttle the 
appeal by a summary hearing on a pre- 
liminary posting, absent record, ex parte, 
and absolved from giving reasons is to be 
absolutist — a position absonant with the 
mandate of the Enlargement Act, and, in- 
deed, of the Constitution in Art. 184 (1). 
Counsel’s ipse dixit did not convince us 
but we have pondered over the issue in 
depth, being disinclined summarily to 
dismiss.” 


Regarding the power of the Court to sum- 
marily dismiss the appeal under S. 384 of 
the Cr. P. C. the submission of the learn- 
ed counsel was that the provisions of the 
Cr. P. C. are not applicable to the Sup- 


_Syed Aleem v. State of Karnataka 


ALR: ` 


reme Court which contention was not ac- 
cepted by the Court, 


6. Neither in the arpun for ad- 
ducing additional grounds or in the order 
of the Court directing the matter to be 
placed before the Constitution Bench, 
there was any reference to the validity of 
S. 884 of the Cr. P. C. Neither was it 
pleaded during the arguments that S. 384 
of the Cr. P. C. is ultra vires of the Con- 
stitution. As the question of validity o 
S. 884 of the Cr. P. C. was neither raised 
nor argued, a discussion by the Court 
after “pondering over the issue in depth 
would not be a precedent binding on the 
Courts. The decision is an authority for 
the proposition that R. 15 (1) (c) of O. XXI 
of the Supreme Court Rules should be 
read down as indicated in the decision. 

. We are satisfied for the reasons stat- 
ed above that the decision is no authority 
regarding the scope of S. 384 of the 
Cr. P. C. The order of dismissal of the ap- - 
peal summarily will stand. 


Appeal dismissed. 


AIR 1980 SUPREME COURT 1708* 
(From: Karnataka) 
R. S. SARKARIA, A. C. GUPTA AND 
P. S. KAILASAM, JJ. 
Criminal Appeal No. 299 of 1975, D/- 
24-7-1980. i ; 


Syed Aleem, Appellant v, The State of 
Karnataka, Respondent. 


Penal Code (1860), Ss. 299, 300 — Mur- 
der — Proof — Circumstantial evidence 
— Accused car driver of deceased — Ac- 
cused driving car with deceased some 
time before the incident on way to de- 
ceased’s house — Motive of murder said 
to be strained relation between the two 
because of illicit connection of accused 
with deceased’s wife — Discovery of arti- 
cles belonging to deceased and the wea- 
pon of assault at the instance of accused 
— Trial Court not accepting evidence 
and acquitting accused but High Court 
accepting and convicting accused — Held, 
that the judgment of trial court was viti- 
ated by wrong appreciation of evidence 
and’ High Court was right in accepting 
prosecution case and reversing order of 
trial court. j 





*[Note:— Case based on facts and ap- 
preciation of Evidence —- Hence judg- 
‘ment not reported.—Ed.} 


HX/HX/D912/80/MVvJ. 
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1980 Mangat Rai v. 
AIR. 1980 SUPREME COURT 1709 ; 
(From; (1979) 2 Rent LR 685 Punj & Haz) 


Y, V. CHANDRACHUD, C. J, S. MUE- 
TAZA FAZAL ALI & D. A. DESAI, JJ, 


Civil Appeal No, 3325 f 1979, . D- 
21-8-1980. 


Mangat Rai and another, Appellanzs 
v, Kidar Nath and others, Respondents 


(A) Punjab Relief of Indebtedness 
Act (7 of 1934), Section 31 — Scope — 
Deposit of arrears of rent :n court under 
Section 31 — Amounts to deposit under 
Punjab Rent Act to the credit „f 
landlord — Tenant entitled to protection 
under Proviso to Section 13 (2) of the 
E. P, Urban Rent Restriction Act 
(3 of 1949). (1979) 2 Rent LR 6%5 
(Punj & Har), Reversed; AIR 1969 SC 
1273 Overruled. (E. P. Urban Rent Re- 
striction Act (3 of 1949), Secs. 13 (2); 6 
and 19). 


Under Section 31 any person wko 
owes money is entitled ‘to deposit n 
court the money owed either in full er 
in part in the name of his creditor, It is 
manifest, therefore, that this provisim 
would apply even to a terant who owss 
money to his landlord by way of rent 
due and he can also enjoy the facility 
provided by Section 31 of the Indebted- 
ness Act. Thus where a tenant has de 
posited arrears of rent due to him in 
court under Section 31 of the Punjeb 
Relief of Indebtedness Act (7 of 1934), 
even prior to filing of eviction petition, 


” he is entitled to protection under the pre- 


viso to Section 13 (2) of tke E. P. Urban 
Rent Restriction Act (3 of 1949). (1979) 2 
Rent LR 695 (Punj & Har) Reversed; 
AIR 1969 SC 1273, Overruled. ILR (1964) 
1 Punj 626 and (1964) 66 Pun LR 7&5 
Approved, (Paras 6, 8, 13, 14, 17, 23) 


From the plain and unambiguous lan~ 
guage of Section 31 it carmot be spelt 
out that the Act applies only to a part- 
cular type of debtors and creditors be 
ween whom there was an agreement for 
payment of interest. Section 31 has been 
couched in the widest possible terms 
and the legislature has advisedly net 
used the word “debtor” in Section 31 so 
as to confine the provisions of the see- 


# tion only to the “debtor” defined in tre 


said Act and to no other, but the legiz- 
lature intended to embrace vor i 


ES 
HX/IX/E421/30/DVT . 
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fold all persons owing money including 
tenants who are in arrears. (Para .7) 


The combined effect of the provisions 
of Section 31 of the Indebtedness Act 
and the notification No. 1562 - Cr-47/9224, 
published in Punjab Gazette Extraordi- 
nary D/- 14-4-1947, by which a Senior 
Sub-Judge was to function asa Rent Con- 
troller under the Rent Act is that Sec- 
tion 31 is constituted a statutory agency 
or machinery for receiving all debts and 
paying the same to the creditors, This 
is the dominant purpose and the avowed 
object of Section 31. It thus follows as 
a logical consequence that any deposit 
made by a tenant under Section 31 would 
have to be treated as a deposit under the 
Rent Act to the credit of the landlord 
and which will be available to him for 
payment whenever he likes. (Para 11) 


Under the proviso to Section 13 (2) of 
the Rent Act, the tenant is required to 
deposit interest also in order to get pro- 
tection of the Proviso.. Hence even if it 
is presumed that Section 31 requires 
agreement for payment of interest, the 
tenant is a debtor with a sort of a sta- 
tutory agreement to pay interest and 
would therefore squarely fall within the 
definition of Section 31 of the Indebted- 
ness Act, (Para 14) 


There is absolutely no bar either under 
Section 19 or Section 6 of the Rent Act 
to receive future rent. Moreover, even 
if the tenant were to deposit future rent 
it is always open to the landlord not to 
‘withdraw the future rent but confine 
himself to taking out only the rent that 
is in arrears which will not at all vio- 
Tate any provision of the Rent Act. 


(Para 16) 


(B) E. P. Urban Rent Restriction Act 
(3 of 1949), Section 13 (2) Proviso — Ex- 
pression “first hearing” occurring in the 
proviso — Hypertechnical or literal con- 
struction should not be given — Deposit 
of rent with cost and interest before 
first date of hearing — Proviso is com- 
plied with — It cannot be said that de- 
posit must be made only on date of first 
hearing and neither before nor after that 
date. AIR 1980 SC .138 Rel: on. 

(Paras 18, 19, 20, 22, 23) 


Cases Referred: Chronological Paras 
AIR 1980 SC 138: (1980) 1 ree ca 
21 
1 sce ae tt, 


3, 4 
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AIR 1979 SC 1745 3 
AIR 1969 SC 1273: (1970) 1 SCR 66 

- 8, 4, 5, 14, 16, 17, 23 

ILR (1964) 1 Punj 626 ~ fl 

(1964) 66 Punj LR 755 12 

AIR 1956 SC 391:1956 SCR 125: 1956 

Cri LJ 781 10 


Mr. R. P. Bhatt Sr. Advocate (Mr. 
Adharsh Kumar Goel, Advocate with 
him), for Appellants; Mr. M. M. Abdul 
Khader Sr. Advocate (Mr. S. K. Bagga 
and Mrs. S. Bagga Advocates with him), 
for Respondents, 


FAZAL ALI, J.:— This appeal by 
special leave is directed against a judg- 
ment dated November 12, 1979 of the 
Punjab and Haryana High Court and 
raises a pure question of law. The facts 
of the case lie within a very narrow com- 
pass. The respondents-plaintiffs filed a 
suit for eviction of the appellants under 
Section 13 of the East Punjab Urban 
Rent Restriction Act, 1949 (hereinafter 
referred to as the ‘Rent Act’). The eject- 
ment was sought for from the shop 
B-VI, 1400 old B-IX-1736, New Ground 
Floor, situated in Saban Bazar, Ludhiana. 
The main ground on which the suit for 
eviction was filed was that the appellant 
had committed default in the payment of 
rent. 

2. The suit was resisted by the appel- 
lant mainly on the ground that he was 
not in arrears as he had deposited the 
entire rent due in the court of Senior 
Sub Judge, Ludhiana under Section 31 
of the Punjab Relief of Indebtedness 
Act, 1934, (hereinafter referred to as 
the ‘Indebtedness Act’). It was also 
averred by the defendant tenant that not 
only -the rent due was deposited but 
even future rent in. advance had also 
been deposited before the first date of 
hearing. It was also alleged by the 
- tenant that he had deposited the interest 
and cost of the suit amounting to Rs. 23/- 
which was admittedly accepted by the 
landlord under protest, Thus, the ten- 
ant-appellant claimed complete protec- 
tion under the proviso to Section 13 (2) 
of the Rent Act. The defendant also 
pleaded that the notice given to the 
appellant by the landlord was legally 
defective. 


3. The trial court held that any depo- 
sit made by the appellant under Sec- 
tion 31 of the Indebtedness Act in the 
Court of the Senior Sub Judge was not 
a valid tender and therefore the appel- 
lant could not claim any protection under 
the proviso to Section 13 (2) of the Rent 
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Act. On the question of notice, the trial 
court held that the notice was valid and 
accordingly decraed the suit for eject- 
ment. Other pleas were also taken by 
the defendant which were overruled by 
the trial court and have not been pressed 
before us. The appellant then filed an 
appeal before the District Judge, 
Ludhiana, being the appellate authority, 
under the Rent Act against the judgment 
of the trial court. The appellate au- 
thority did not go at all into the ques- 
tion as to whether or not the deposit 
of the rent due by the appellant was a 
valid tender but held that as the notice 
was not in accordance with law, the suit 
was liable to fail. He accordingly allow- 
ed the appeal, set aside the order of the 
Controller and dismissed the suit for 
ejectment. Thereafter, the landlord-re- 
spondent went up in revision to the High 
Court against the order of the appellate 
authority and the only contention raised 
before the High Court was that in view 
of the decision of this Court in V, Dhana- 
pal Chettiar v. Yesodai Ammal, AIR 1979 
SC 1745, as no notice was necessary, 
therefore the Rent Controller was wrong 
in non-suiting the plaintiff on the ground 
of invalidity of the notice. The High 
Court accordingly decreed the suit with- 
out, however, gcing into the question of 
deposit of rent so as to protest the ten- 
ant from eviction. The appéllant then 
filed an application for special leave 
which was granted and hence this appeal. 
The only point raised by the learned 
counsel for the appellant before us is 
that the appellant having deposited the 
rent before even the 
the application for ejectment after which 
the appellant deposited the sum of 
Rs. 23/- as cost and interest, he was en- 
titled to the protection of the proviso to 
Section 13 (2) of the Rent Act and the 
suit should have been dismissed on this 
ground alone. It was further argued 
that the: deposit of the rent due under 
Section 31 of the Indebtedness Act was 
a valid tender as it would, in the eye of 
law, be treated as a deposit in the court 
ofthe Rent Controller because the court 
of the Senior Sub Judge was also func- 
tioning as a Rent Controller. The coun- 
sel for the respondent, however, submitt- 
ed that the deposit made by the appellant 
cannot be held to be a valid tender as 
decided by a decision of this Court in 
Shri Vidya Prachar Trust v. Basant Ram, 
(1970) 1 SCR-66: (AIR 1969 SC 1273). The 
learned counsel further submitted thaf 
although this case was noticed by two 


respondent filed - 


r 
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` ater decisions of this Court in Sheo 


Narain v. Sher Singh, (1980) 1 SCC 125: 
(AIR 1980 SC 138) and Duli Chand v. 
Maman Chand, (1980) 1 SCC 246: (AIR 
1979 SC 1307). Yet the said case had 
been distinguished but no: overruled. 


4. Before examining the contention of 
the learned counsel for the. parties it 
may be necessary to mention the undis- 
puted facts which emerge Zrom the peti- 
tion, affidavits, annexures and counter- 
affidavits of the parties. It is not dis- 


` puted that the rent of the premises was 


N 
$ 


>, 


Rs. 35.50 per month and that the suit 
for ejectment was brought Dy the respon= 
dent for the rent which was due from 
9-7-1967 to 10-11-1967, the date when 
the application for ejectment was 
filed. Secondly, it was also not disputed 
but rather tacitly admitted :n the counter- 
affidavit filed by the respondent that a 
sum of Rs. 71/-- being the rent from 
10-7-67 to 9-9-67 was deposited by the 
apppellant on 8-8-67 under Section 31 of 
the Indebtedness Act, before the Court 
of the Senior Sub Judge. It was also 
not disputed that a sum of Rs. 106.50 
being the rent for the period from 10-9- 
67 to 9-12-67 was deposized on 7-11-67 
vide challan Annexure R-7 and R-8 for 
Rs. 71/- and Rs. 106.50 respectively, that 
is to say three days before the applica- 
tion for ejectment was filed. Finally, it 
was admitted by the respondent Kidar 
Nath that a sum of Rs, 23/-, being the 
cost and interest, was accepted by the 
landlord under protest before the first 
date of hearing and he further admitted 
that he learnt about the challans Exs. 
P-] and P-2 containing the previous 
deposit of rent due also on the first date 
of hearing when they were produced, It 
is thus manifest that the entire arrears 
of rent, interest and cost were available 
for payment to the respondent on the 
first hearing. Thus, all the essential re- 
quirements of the. provisions were com- 
plied with. The argument of the respon~ 
dent, however, only centred round the 
question as to whether or not the depo- 
sit made by the appellant could be treat- 
ed as a deposit under the Rent Control 
Act and, therefore, a valid tender to the 
landlord, That is really the crucial 
question which falls for determination in 
the instant case. The counsel for the 


. appellant has placed strong: reliance on 


two later decisions of this Court in Sheo 
Narain v, Sher Singh (AIR 1980 SC 138) 
and Duli Chand v. Mamen Chand (AIR 
1979 SC 1307) (supra), whereas the coun- 
sel for the respondent has relied on 
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Vidya Prachar Trust’s case (AIR 1969 SC 
1273) (supra). Before, however, going 
to the decisions we would like to ex- 
amine the provisions of the relevant 
Acts, It is true that there is absolutely 
no provision in the Rent Act under which 
a deposit could be made by a tenant be- 


- fore the Controller-to the credit of the 


landlord, Under Section 31 of the In- 
debtedness Act there is undoubtedly a 
specific provision for a person who owes 
money to another to deposit the amount 
in the court and once this is done, the 
interest would cease to run. The serious 
question for consideration. is as to whe- 
ther or not a deposit by the tenant under 
Section 31 of the Indebtedness Act could 
be treated as a deposit in the court of 
Rent Controller so as to enure for his 
benefit, In order to understand this 
aspect of the matter we have to ascer- 
tain the object of the Indebtedness Act 
and particularly Section 31 of the said 
Act. The main object of the Indebted- 
ness Act appears to be to give relief to 
debtors and protect them from paying 
excessive rates of interest. The Act thus 
contains provisions for setting up Debt 
Conciliation Boards. Section 7 (1) de- 
fines ‘Debt’ and clause (2) of Section 7 
defines ‘Debtor’ thus: 

“ “Debtor” means a person who owes a 
debt and — 

(i) who both earns his livelihood 
mainly by agriculture, and is either a 
land-owner, or tenant of agricultural 
land, or a servant of a land-owner, or of 
a tenant of agricultural land; or 

(ii) who earns his livelihood as a vil- 
lage menial paid in cash or kind for 
work connected with agriculture, or 
_ (iii) whose total assets do not exceed 
five thousand rupees”, 


5. In Vidya Prachar Trust case (AIR 
1969 SC 1273) (supra), Hidayatullah, 
C. J., examined some of the provisions 
of the Indebtedness Act and held that the 
Act was notintended to operate between 
landlords and tenants nor was the court 
of. Senior Sub Judge a clearing house for 
rent so as to convert it into a court of 
Rent Collector and speaking for the Court 
observed thus :— 


“The Act is not intended to operate 
between landlords and tenants; nor is 
the Court of the Senior Sub Judge creat- 
ed into a clearing house for rent........... 
There is no provision in the Urban Rent 
Restriction Act for making a deposit 
except one, and that is on the first. day 
of the hearing of the case. It could not 
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have been intended that all tenants who 
may be disinclined to pay rent to their 
landlords should be enabled fo deposit it 
in the Court of a Senior Sub-Judge mak- 
ing the Senior Sub-Judge a kind of 4 
Rent Collector for all landlords”. 

6. With due respect, in making these 
observations the attention of the learned 
Chief Justice does not appear to have 
been drawn to certain important aspects 
and facets of the true scope and purport 
of Section 31 of the Indebtedness Act or 
even to the fact that the same Sub-Judge 
before whom deposit could be made under 
Section 31 of the Indebtedness Act was 
also functioning as Rent Controller under 
the Rent Act. Section 31 runs thus: 

"31. Deposit in court:— (1) Any per- 
son who owes money may at any time 
deposit in court a sum of money in full or 
part payment to his creditor, 


(2) The court on receipt of such de- 
posit shall give notice thereof to the cre- 
ditor and shall, on his application, pay 
the sum to him. 


(3) From the date of such deposit in- 
terest shall cease to run on the sum so 
deposited,” 


7. The learned Chief Justice held 
that although the general words ‘any 
person who owes money’ may appear to 
cover the case of a tenant yet as a whole 
the Act was not meant to cover cases of 
a landlord and tenant but only such de- 
‘btors and creditors, between whom there 
was an agreement for payment of in- 
terest. We are, however, unable to agree 
with this view because from the plain 
and unambiguous language of Section 31 
it cannot be spelt out that the Act applies 
only to a particular type of debtors and 
creditors, as hinted by the learned Chief 
Justice. We have highlighted this aspect 
of the matter to show that Section 31 
has been couched in the widest possible 
terms and the legislature has advisedly 
not used the word “debtor” in Section 31 
so as-to confine the provisions of the sec- 
tion only to the ‘debtor’ defined in the 
said Act and to no other, but the legis- 
lature intended to embrace within its 
fold all persons owing money ‘including 
tenants who are in arrears. 

8. Thus, under Section 31 any per- 
son who owes money is entitled to de- 
posit in court the money owed either in 
full or in part in the name of his credi- 
tor. It is mainfest, therefore, that this 
provision would apply even to a tenant 
who owes money to his landlord by way 
of rent. due and he can also enjoy. the 
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facility provided by Section 31 of the 
Indebtedness Act, 


9. It appears that by virtue of a. noti- 
fication (No. 1562-Cr.-47/9224, published 
in the Punjab Gazette Extraordinary, 
dated 14th April 1947) all Subordinate 
Judges of First Class were appointed as 
Controllers. The notification may be ex- 
tracted thus: i 


“In pursuance of the provisions of 
clause (b) of Section 2 of the Punjab 
Urban Rent Restriction Act, 1947, the 
Governor of Punjab is pleased to appoint 
all first class Subordinate Judges in the 
Punjab to perform the functions of Con- 
trollers -under the said Act, in the Urban 
area within the limits of their existing 
civil jurisdiction.” 


10. In the instant case, it is not dis- 


puted that the Senior Sub Judge 
was a. Sub Judge First Class and 
was also functioning as a Rent 


Controller in Ludhiana which was an 
urban area, hence any deposit made in 
his court by a tenant to the credit of a 
landlord to get the protection of the Rent 
Act, would, have to be treated as a de- 
posit before the Rent Controller. After- 


all, if the Sub Judge was Rent Control~ - 


ler, the amount would have to be be- 
‘posited bya challan in the same. treasury 
which was to be operated by the Sub 
Judge who was also a Controller. By a 
Notification made under the Punjab 
Courts Act, 1918, a Sub Judge is con- 
ferred with first class, second class and 
third class powers according to the nature 
of the jurisdiction of the cases which 
they are competent to try. A Sub Judge, 
First Class exercises jurisdiction without 
any limit as to the value of the case. A 
Sub Judge, Second Class exercises juris- 
diction in cases of which the value does 
not exceed Rs. 10,000/- and a Subordinate 
Judge, HI Class exercises jurisdiction in 
cases of which the value does not exceed 
Rs, 5,000/~. This appears to be hier- 
archy of the Sub Judges under the Pun- 
jab Courts Act, 1918. This aspect of the 
matter was noticed by this Court in 
Kuldip Singh v. State of Punjab, 1956 
SCR 125: (AIR 1956 SC 391) where refer- 
ring to the nature of the Senior Sub 
Judge, the following observations were 
made: 


“The Rules and Orders of the Punjab 
reproduce a Notification of 
the High Court dated 16-5-1935, as 
amended on 23-2-1940, at page 3 of Chap- 
ter 20-B of Volume I, where it is said in 
paragraph 2— 
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‘It“is further directed the Court of 
-such Senior Subordinate Judge of the 
first class shall be deemed. to. be a Dist- 
rict Court, ete.’ 

- This appears to regard each Senior 
Subordinate Judge as a Ccurt in himself 
and not merely as the presiding officer 
of the court of the Subordinate Judge”, 

11. Thus, the combined effect of the 








iness Act and the notification by which a 
Senior Sub Judge was to function as a 
Controller 
Section 31 is constituted a statutory 
fagency or machinery for receiving all 
‘debts and paying the same to the credi- 
tors. This appears to us to be the do- 
minant purpose and the avowed object 


cal consequence that any deposit made 
-lby a tenant under Section 31 would 
ihave to be treated as a deposit under 
the Rent Act to the credit of the land- 
lord and which will be available to him 
for payment whenever he likes. That 
this is the position -has been clearly held 
by two Division Bench decisions of the 
Punjab High Court. In Mam Chand v, 


Chhotu Ram ILR (1964) 1 Punj 626 a. 


Division Bench consisting of Falshaw, 
C. J. and Grover, J. went into this very 
question in great detail and observed as 
follows :— 


“It is equally clear that a deposit 
made under Section 31 would save the 
running of interest and that the tenants 


would be entitled to take the benefit of - 


the provisions contained in Section 31 
. regarding cesser of interest from the 
“ date of payment into Court for the pur- 

poses of calculating the amounts which 

have to be deposited under the proviso 
in question to claim protection against 
eviction.: If the money deposited in 

Court under Section 31 is a good pay- 

ment for the purpose of stopping the 

running of interest it looks highly pro- 

blematical that it would cease to be a 

valid payment to the landlord of rent, 


„in a "case of the present type where 

it “has not been shown that there was 
any other account between the landlord 
and the tenant and the amount was de- 
posited: clearly towards payment of rent 
because the landlord would not accept 
the money orders which had been 
¿previously sent, if is not - possible 
tó. accept the view that nes pay- 
ment is not. being made - ioen 
landlord .om. -account.. of. - ent, 
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provisions of Section 31 of the Indebted- - 


under the Rent Act is that. 


‘of Section 31. It thus follows as a logi~. 


taken by the learned Chief Justice in| 
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may well be that the landlord is not in- 
clined to accept that payment but it is 
for that very purpose that the provision, 
namely, Section 31 of the Punjab Relief 
of Indebtedness Act, has been enacted, 


The language of Section 31 itself is clear 
that the person who owes money can de- 
posit the same in Court in full or part 
payment to his creditor. This means that 
deposit in Court is tantamount to pay- 
ment having been made to the creditor, 
Even if no such implied agency can be 
inferred, the Court is constituted as a 
statutory agent because the payment 
made to it is by fiction of law consider- 
ed to be payment made to the creditor 
by the debtor and which, in addition, is 
effective enough to stop the running of 
interest.” 

12. To the same effect is another deci- 
sion of the same High Court in Khushi 
Ram v. Shanti Rani (1964) 66 Pun LR 
755 where Dulat, J., speaking for the 
Court observed as follows :— 


“It is clear that if such deposit is not 
to be equivalent to actual payment to 
the creditor, it is certainly good and 
valid tender of the money, for it has 
been paid into Court and the creditor 
has been told through Court that the 
money has been deposited and can be 
received by the creditor at any time, In 
my opinion, therefore, there is no occa- 
sion for further ‘consideration of the 
decision of the Division Bench in Mam ` 
Chand’s case, which, if I may say so, 
adopts a perfectly reasonable and 
matter-of-fact view of the situation, I 
would therefore hold that a deposit 
made under Section 31 of the Punjab 
Relief of Indebtedness Act in respect of 
any arrears of rent must be taken in 
law to be at least a valid tender of such 
arrears. In both these cases, therefore, 
it is impossible to ignore the "fact of the 
deposit.” 


13. We find ourselves in complete 
agreement with the observations made 
by the Punjab High Court in the two 
vases referred to above which lay down! 
the correct law on the subject, 


14. In view of these circumstances 
we are unable to agree with the view 





Vidya Prachar Trusts case (AIR 1969, 
5C 1278) (supra) that the Court of Senior 
Sub Judge was not converted into a 
court of Rent Controller by the tenant 
aes ka Sub Judge was ‘actually 
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functioning as a Rent Controller by vir- 
tue of the notification, as indicated 
above. It may also be emphasised at this 
stage that the present suit was also filed 
before the Senior Sub Judge, Ludhiana 
where the deposit was made by the ap- 
pellant, 
it was transferred to some other Sub 
Judge who was also empowered to func- 
tion as a Rent Controller, Moreover, it 
is manifest that the appellant-tenant 
fully answers the description of the open- 
ing words of Section 31 of the Indebted- 
ness Act which are to the effect ‘any 
person who owes money’ and hence the 
appellant was entitled to make the de- 
posit under Section 31 which would en- 
ure for the benefit of the creditor. In 
our opinion, therefore, to-give a narrow 
meaning to the words “person who owes 
money” used in Section 31 of the In- 
debtedness Act would be to unduly re- 
‘strict the scope of. Sec. 31 which appears 
to be contrary to the intention of the 
legislature. Furthermore, under the pro- 
viso to Section 13 (2) of the Rent Act, 
the tenant was required to deposit inter- 
est also in order to get protection of the 
proviso, Hence, the tenant was a debtor 
with a sort of a statutory agreement to 
pay interest and would therefore square- 
ly fall within the definition of Sec. 31 
of the Indebtedness Act even if the 
interpretation placed by the learned 
Chief Justice on Sec.. 31 in Vidya Pra- 
_ char. Trust’s case (supra) is accepted at 
its face value, 


15. Another ground taken by the 
learned Chief Justice to hold that the 


deposit of money before the Sub Judge- 


could not be a valid tender was that un- 
der Section 19 read with Section 6 of 
the Rent Act, acceptance of future rent 
was punishable as an offence and hence 
it would be impossible to contend that 
a landlord would be required to accep? 
rent at the peril of going to jail. In this 
connection, the Chief Justice observed 
‘as follows :— 


“Further the deposit of money in tha 
present case was not only of the rent 
due but also of future rent. Under Sec- 
tion 19 read with Section 6 of the Urban 
Rent Restriction Act a landlord is liable 
to be sent to jail if he recovers advance 
rent beyond one month.” 

16. With great respect to the Hon'ble 
\Chief Justice, it seems to us that there 
is absolutely no bar either under Sec- 
\tion 19 or Section 6 of the Rent Act to 
receive future rent. Section 6 of the 
Rent Act may be extracted thus :— 
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though after the suit was filed. 


ALR. 
6, Landlord not to claim anything in 
excess of fair rent, — (1) Save as pro- 


vided in Section 5, when the Controller 
has fixed the far rent of a building or 
rented land under Section 4— 


(a) the landlcrd shall not claim or 
receive any premium or other like sum 
in addition to fair rent or any rent in 
excess of such “air rent, but the land~ 
lord may stipulate for and receive in 
advance an amount ` not exceeding one 
month’s rent; 

(b) any agreement for the payment of 

any sum in addition to rent or of rent 
in excess of such fair rent shall be null 
and void.” 
Section 6 thus merely provides that 
where a fair rent is fixed by the Con- 
troller it would not be open to the land- 
lord to receive any amount in advance 
in excess of the fair rent. Section 6 (a) 
further permits che landlord to stipulate 
and receive in advance an amount not 
exceeding one month’s rent, Clause (b) 
makes any agreement for payment of any 
sum in excess of such fair rent null and 
void. This section therefore clearly deals 
with a situation where a fair rent un- 
der Section 6 is fixed by the Controller 
on the application of the parties, Neither 
in the present case nor in Vidya Prachar 
Trust’s case (AIR 1969 SC 1273) (supra) 
was. there any a_legatlon that a fair rent 
had been fixed by the Controller, Sec- 
tion 19 is the penal section which makes 
a person punishable with imprisonment 
for a maximum period of two years if 
he violates the provisions of Section 6. 
So long as fair rent is not fixed by the 
Controller the parties are free to agree 
to payment of any rent and neither Sec- 
tion 6 nor Section 19 would be attracted 
to such a case. Moreover, even if the 
tenant were to deposit future rent it is 
always open to the landlord not to with- 
draw the future rent but confine him- 
self to taking out only the rent that is 
in arrears which will not at all violate 
any provision of the Rent Act, ` 

17. For these reasons, therefore, with 
great respect to the Hon’ble Judges who 
decided the Vidya Prachar Trust’s case 
(AIR 1969 SC 1273) (supra), we are un- 
able to agree with the view taken by 
them that a deposit by the tenant under} 
Section 31 of the Indebtedness Act was 
not a valid terder and we are of the] . 
opinion that thet case was not correctlys - 
decided and we, therefore, overrule thel. 
same, i 

18. Learned counsel for the - respon= 
dent submitted that the proviso to Sec= 
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tion 13 (2) of the Rent Act contemplates 
that the rent with cost and interest must 
be deposited on the first hearing of the 
application for ejectment either by pay- 


, ing or tendering the same to the land- 


lord on that date and neither before nor 
after that date. We are unable to place 
such a restricted or unreasonable inter-. 
pretation on the language of the proviso 
which runs thus: 

“Provided that if the enant on the 
first hearing of the application for 
ejectment after due service pays or ten- 
ders the arrears of rent and interest at 
six per cent per annum cn such arrears 
together with the cost of application as- 


sessed by the Controller, the tenant shall , 


be deemed to have duly paid or tendered 
the rent within the time aforesaid.” 


19. Like all other Rent Control Acts 
in the other States in tke country, the 
Rent Act is a piece of social legislation 
which seeks to strike a just balance be- 
tween the rights of the landlords and 
the requirements of the tenants. The Act 
prevents the landlord from taking the 
extreme step of evictirg the tenant 
merely on the ground of default in pay- 
ment of rent if the landlord is guarante- 
ed entire payment of the entire ar- 
rears of rent, cost and imterest. Thus, 
the proviso affords a real and sanctified 
‘protection to the tenant which should 
not be nullified by giving a hypertechni- 
cal or literal construction to, the langu- 


age of the proviso which instead of ad-. 


vancing the object of the Act may result 


_fin its frustration. 


20. The statutory provisions of the 
proviso which is meant to give a special 
protection to the tenant, if properly and 
meaningfully construed, lead to the in- 
escapable conclusion that the rent toge- 
ther with cost and interest, ete., should 
be paid on or before the date of the 
first hearing and once this is done, there 
would be a sufficient compliance with 
the conditions mentioned -n the proviso. 
It is not disputed.in the instant case that 
the entire rent including even the future 
rent has been deposited with the Rent 
Controller before the date of the first 
hearing, that is to say or. 8-8-1967 and 
7-11-1967, whereas the firs: date of hear- 


ing was 8-12-1967. The landlord-respon- - 


dent himself admitted that he had re- 
f ceived the interest and cost of Rs. 23/- 
on the first date of hearing. Thus, all 
the necessary conditions of the proviso 
to Section 13 (2) of the Bent Act were 
fully complied with in the instant case 
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and in that view of the matter there was 
no legal obstacle in dismissing the suit 
for ejectment. . 


21. In a recent case Sheo Narain v. 
Sher Singh (AIR 1980 SC 138) (supra) 


“this Court observed as follows :— 


“It is, therefore, manifest that in the 
instant case a deposit of the rent and 
the arrears along with interest had ac- 
tually been made before the first date of 
hearing to the knowledge of the Court 
and the Court had acknowledged the 
fact of the deposit of the amount. Again, 
on the first date of hearing, i.e., May 11, 
1967 the Rent Controller informed coun- 
sel for the applicant-respondent that a 
sum of Rs. 179.48 had been deposited, It 
is, therefore, clear that the applicant- 
respondent was apprised clearly of the 
fact that the amount in question had 
actually been deposited and was at his 
disposal and he could withdraw the 
same from the Court of the Rent Con- 
troller whenever he liked, 


There is no magical formula or any 
prescribed manner in which rent can be 
deposited by the tenant with the land- 
lord. The rent can be deposited by plac- 
ing the money in the hands of the land- 
lord which would amount to actual ten- 
der; second mode of payment is to de- 
posit the amount in the court where a 
case’ is pending in such a manner so as 
to make the amount available to the 
landlord without any hitch or hindrance 
whenever’ he wants it. Even the Act does 
not prescribe any particular mode of de- 
posit. In fact, the use of the words 
“tender or deposit” in the proviso clear- 
ly postulates that the rent can be given 
to the landlord in either of the two 
modes. It may be tendered to the land- 
lord personally or to his authorised 
agent or it may be deposited in court 
which is dealing with the case of the 
landlord to his knowledge so that the 
landlord may withdraw the deposit 
whenever he likes............ In fact, if the 
tenant deposits the rent even before the 
first date of hearing it is a solid proof 
of his bona fides in the matter and the 
legal position would be that if the rent 
is .deposited before the first date of 
hearing, it will be deemed to have been 
deposited on the date of the hearing also 
because the deposit continues to remain 
in the court on that date and the posi- 
tion would be as if the tenant has de- 
posited the rent in court for payment to 
the landlord,” 
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22. It was, however, urged by the re- 
spondent that in the case cited above, 
_ the rent was deposited after the suit for 

ejectment was filed and not before the 
suit, hence the deposit was held to be 
valid. In our opinion, this argument is, 
not tenable because once it is held that 
a deposit under Section 31 of the In- 
debtedness Act is a valid tender having 
been deposited on or before the first 
date of hearing, the exact point of time 
when the deposit is made is wholly ir- 
relevant and will not amount to non- 
compliance of the conditions of the pro- 
viso to Section 13 (2) of the Rent Act. 
In the instant case, we have also found 


that the deposit of the arrears of rent , 


had been made prior to the filing of the 
ejectment petition and the interest and 
cost were paid on the first date of hear- 
ing as admitted by the respondent. 


23. For these reasons, therefore, we 
hold that the appellant-tenant having 
complied with the conditions of the pro- 
viso to Section 13 (2) of the Rent Act, 
the High Court committed an error of 
Jaw in decreeing the plaintiffs suit for 
ejectment. The result is that the appeal 
is allowed, the order of the High Court 
js set aside and the suit of the plaintiff 
for ejectment is dismissed. In the pecu- 
liar circumstances of this case and parti~ 
cularly having regard to the fact that 
Vidya Prachar Trust’s case (AIR 1969 
SC 1273) (supra) held the field before 
this judgment rendered by us, we would 
leave the parties to bear their own costs. 

Appeal allowed, 
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Criminal Appeal No. 483 of 1979, D/- 
6-9-1979. 

Sushil Chowdh and others, Appel- 
lants v. State of Bihar, Respondent. 

(A) Penal Code (45 of 1860), S. 149 read 
with S. 326 — Conviction under — Accus- 
ed was only a member of the assembly 
which chased the deceased — No overt 
act on his part — Sentence of two years 
R. I. imposed having regard to his age. 

. (Para 2) 


*Criminal Appeal Nos. 358 and 407 of 
1978, D/- 22-3-1979 (Pat). - i 
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Sushil Chowdhary v.: State of Bihar 


A. LR. 


(B) Constitution of India, Art. 186 — 
Accused, a boy of 15 years — In absence 
of legislation like children Act in Bihar, 
Supreme Court while confirming his con- 
viction and sentence directed him to be 
placed in open prison or a prison where 
young offenders could be kept apart from 
adult offenders . (Para 3) 


M/s. B. P. Singh and L. R. Singh, Advo- 
cates, for Appellants; Mr. S. N. Jha, Advo- 
cate for Mr, U. F. Singh, Advocate, for 
Respondent. ee 


KRISHNA IYER, J.:— Leave granted 
confined to Appellants Munni Marandi 
and Babua Marardi, Leave refused so far 
as others are concerned. 


2. We have -heard the arguments of 
appellants’ counsel with specific refer- ` 
ence to Munni Marandi and Babua 


` Marandi. We have also read through the 


evidence relating to these accused per- 
sons aided by counsel for the State. The 
role attributed to Munni Marandi is that 
he was a member of the crowd which 
chased the deceased and in that sense was 
liable under S. 149 read with S. 326 
I'P. C. We canrot fault the High Court 
for the conviction rendered, but havin 
due regard to the age of the accused’ an 
to the absence of any overt act on his part, 
we consider that a sentence of two years” 
R. I. will, in the circumstances of this 
case, meet the ends of justice. _ 


3. Babua Marandi, a boy aged 15, was 
also in the crowd. In the excited chase of 
the deceased, this boy also followed and 
when the actual sword thrust was made 
by Ranjit Chaudhry, this boy held the . 
deceased. In this sense, his part is different ` 
from that of Murni Marandi. We are not, 
therefore, disposed to interfere with his 
conviction or the sentence. Nevertheless, 
it is important to remember that Babua 
Marandi was ‘aged 15 years at the time of 
the offence. It is regrettable — and this 
Court has pointed this out more than once 
— that there is no Children Act in Bihar, 
and in this International Year of the Child 
we have to emphasize that the Legislature 
is expected to do its duty by the children 
of Bihar by considering the passing of a 
measure like the Children Act which long 
ago had been circulated by the Centr. 
Government and which exists in some 
other States in the country. Be that as it 
may, we are unable to deal with Babua 
Marandi as a child for the simple reasony, 
that absence of legislation cannot be made 
up for by judicial legislation. All that we - 
can do, in the hapless circumstances of 
the-case ‘and in the helpless. situation of 
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legislative vacuum, is to direct that Babua 
Marandi be placed either in an open pmi- 
son or in a model prison or any other piš- 
son available in the State where yourg 

=~ Offenders are kept apart from the adult 
offenders. The special resson which ia- 
duces us to make this direction is that, as 
is well known, adolescents should be sepa- 
rated from adults in prison campuses, Tle 
vices are obvious and we, therefore, dire=t 
accordingly. 


j 


Order according!77, 





AIR 1980 SUPREME COURT 1717 
(From: AIR 1979 Delhi 232) 
i N. L. UNTWALIA, 
V. D. TULZAPURKAR 
AND A. P. SEN, JJ.* 


3. Civil Appeal No. 1933 of 1979, D/~ 9-5- 
1980. 


Superintendence Company of Inda 
(P.) Ltd.. Appellant v, Krishan Murga, 
Respondent. 


(A) Contract Act $ of 1872), S. 27 — 
Service contracts — Agre2ment in re- 
straint of trade — Post service negative 
covenent — Enforceability — Wont 
“leave” — Meaning. ((i) Words asd 
Phrases — Word “leave”, (ii) Specif-c 
Relief Act (1963), S. 57). i 


Company A having its head office ať 
Calcutta and a branch at New Delhi ca- 
ried on business as valuers and sur- 
veyors etc. ete A had established a re- 
putation and goodwill in ics business ty 
. + developing its own techniques for quz- 
lity testing and control and possessed 
trade secrets in the form of these tect- 
niques and clientele. On March 27, 1973, 
R was employed by A as the Branch 
Manager of its New Delhi offica, 
Clause (10) of the terms and conditiors 
of employment placed R under a posi- 
service restraint that he shall neither 
serve any other competitive firm ner 
carry on business on his awn in similer 
‘line as that of A for two years at the 
place of his last posting. The restrictioa 
contained therein would come into ope 
ration “after you (R) leave the con— 
pany”. On November 24, 1978 A term» 
nated R’s services with effect from De- 
cember 27, 1978. Thereafter R started 
his own business under the new name o2 


“(Note -— The judgments are printed ia 
_ the order in which they are given in. 
the certified copy. — iain 
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identical with or substantially 
similar to that of A. In A’s suit for dam- 
ages and permanent injunction against 
R, an ad interim was granted and con- 
firmed by a single Judge.: On appeal, the 
Division Bench reversed the order of the 
single Judge, On appeal to Supreme 
Court the enforceability of the post 
service negative covenent was at issue. 

Held (1) that the word “leave” was 
intended by the parties to refer only to 
a case where the employee had volun- 
tarily left the services of A of his own 
and since R’s services. were terminated 
by A, the restrictive covenant contained 
in clause (10) would be inapplicable and, 
therefore, not enforceable against R at. 
the instance of A. AIR 1979 Delhi 232, 
Affirmed, (Paras 10, 55, 57, 62, 64) 

According to the plain grammatical 
meaning, the word “leave” in relation to 
an: employee will normally be construed 
as meaning voluntarily leaving of the 
service by him and will not include a 
case where he is discharged or dismiss- 
ed or his services are terminated by his 
employer, Ordinarily the word “leave” 
appears to connote voluntary action. 

(Paras 10, 57) 

Per A. P. Sen, J.:— (2) that the re- 
striction contained in clause (10) of the 
agreement was obviously in restraint of 
trade and, therefore, illegal and unen- 
forceable under Section 27 of the Con- 
tract Act, AIR 1967 SC 1098, Dist. 


(Paras 23, 64) 
A contract, which has for its object a 
restraint of ‘trade, is prima facie, void. 
Section 27 of the Contract Act is general 
in terms and unless a particular contract 
can be distinctly brought within Excep- 
tion 1 there is no escape from the pro- 
hibition. There is nothing in the- word- 
ing of Section 27 to suggest that the 
principle stated therein does not apply 
when the restraint is for a limited period. 
only or is confined to a particular area, 
Such matters of partial restriction have 
effect only when the facts fall within the 
exception to the section 
(Paras 27, 28, 29, 35) 
(3) that the agreement in question was 
not a ‘goodwill of business’ type of con- 
tract and, therefore, did not fall within 
the exception. If the agreement on the 
part of R puts a restraint even though 
partial, it was void, and, therefore, the 
contract must be treated as one which 
could not be enforced. (1874) 14 Beng 
LR 76, Approved, (Para 32) _ 
‘Neither. the test of reasonableness nor 
the principle that the restraint being - 
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partial was reasonable are applicable to 
a case governed by Section 27 of the 
Contract Act, unless it falls within Ex- 
ception 1. Under Section 27 a service 
covenant extended beyond the termina- 
tion of the service is void, Case law dis- 
cussed, (Paras 52, 53) 


- (B) Interpretation of Statutes — Law 
relating to contracts — Importing of 
principles of English Law — Permissi- 
bility — English doctrine of restraint of 
trade Applicability. (Contract Act 
(1872), Pre. 27). 


Per A. P. Sen, J.:— While the Con- 
tract Act, 1872, does not profess to be a 
complete code dealing with the law re- 
lating to contracts, to the extent the Act 
deals wilh a particular subject, it is ex- 
haustive upon the same and it is not 
permissible to import the principles of 
English Law dehors the statutory pro- 
vision, unless the statute is such that it 
cannot be understood without the aid of 
the English Law. When a rule of Eng- 
lish Law receives statutory recognition 
by the Indian Legislature, it is the lan- 


guage of the Act which determines the’ 
uninfluenced by the manner in ` 


scope, 
which the analogous provision comes to 
be construed narrowly, or, otherwise 
modified, in order to bring the. construc- 
tion within the scope and limitations of 
the rule governing the English doctrine 
of restraint of trade. AIR 1954 SC 44, 
Applied, (Para 25) 


(C) Contract Act (9 of 1872), Ss. 27, 10 
— Agreement in restraint of trade — 
Construction, 


Per A. P. Sen, J.:— When a covenant 
or agreement is impeached on the 
ground that it is in restraint of trade, 
the duty of the Court is, first to inter- 
pret the covenant or agreement itself, 
and to ascertain according to the ordi- 
nary rules of construction what is the 
fair meaning of the parties. If there is 
an ambiguity it must receive a narrower 
construction than the wider. (Para 63) 
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Mr. A. K. Sen and P. P. Rao, Sr, Ad- 
vocates, (M/s. N. D. Garg, R. Venkata- 


ramani and S K. Bisaria, Advocates 
with them), for Appellant; Mr. K. K. 
Venugopal, Sr. Advocate (M/s. H. K. 


Puri and S. C. Dhanda, Advocates with 
him), for Respondent. 


V, D. TULZAPURKAR, J. (for himself 
and on behalf of N. L. Untwalia, J.): 
— This appeal et the instance of the ap- 
pellant company (origninal plaintiff) is 
directed .against an interlocutory order 
passed by the High Court in F. A. O. 
(O. S.) 86 of 1979 refusing to grant tem- 
porary injunction in a suit which is still 
pending. Principally it raises two sub- 
stantial questions: (a) whether a post- 
service restrictive covenant in restraint 
of trade as contained in clause (10) of 
the service agreement between the par- 
ties is void under Section 27 of the 
Indian Contract Act? and (b) whether 
the said restrictive covenant, assuming 
it to be valid, is on its terms enforceable 
at the instance of the appellant company 


Ead 


-against the respondent? 


2. On March 21, 1980 we dismissed 
the appeal at tke conclusion of the hear- 
ing and it was stated that our reasons 
will follow. We now proceed to give our 
reasons for the dismissal. 


3. Briefly stated the facts are these, 
The appellant company carries on busi- 
ness as valuers and surveyors, under- 
taking inspection of quality, weighment, 
analysis, sampling of merchandise and 
commodities, cargoes, industrial pro 
ducts, machinery, textiles, ete. It has 
established a reputation and goodwill in 
its business by developing its own tech- 
niques for quezlity testing -and control 
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and possesses trade secrets in the form 
of these techniques and clientele. It has 
its head office at Calcutta and a branch 
at New Delhi and employs various per- 
sons as managers and in other capad- 


«~ ties in Calcutta, New Delhi and other 


a 


t 


` 


places, On March 27, 1971 the respor- 
dent was employed by the appellant 
company as the Branch Manager of ics 
New Delhi office on terms and condi- 
tions contained in the letter of appoinix 
ment issued to him on tne same data, 
Clause (10) of the terms and conditions 
of employment placed the respondent 
under a post-service restraint that he 
shall not serve any other. competitive 
firm nor carry on business on his own 
in similar line as that of the appellant 
company for two years at the place ef 
his last posting. Since it is vital we set 
out the said clause which ran thus :— 
“10. That you will not b2 permitted to 
foin any -firm of our comretitors or run 
a business of your own ir. similar lines 
directly and/or indirectly, for a period 
of two years at the place of your last 
posting after you leave the company.” 


4. On November 24, 1978 the appel- 


lant company terminated the respor 
dent’s services with effect from Decem~ 
ber 27, 1978. Thereafter the respondert 
started his own business urder the nams 
and style of “Superintendence and Sur- 
veillance Inspectorate of India” at E-253, 
South Extension, New Delhi on lines 
identical with or substantielly similar tə 
that of the appellant company, On Apri 
19, 1979 the appellant company brought 
pa ‘suit in the Delhi High Court on its 
“original side claiming Rs. 55,000/- a3 
damages on account of the breach of th? 
aforesaid negative covenant contained im 
clause (10) and for permanent injunc~ 
tion restraining the respondent by him~ 
self, his servants, agents or otherwise, 
from carrying on the said business o7 
any other business on lines similar te 
that of the appellant company or asso- 
ciating or representing any competitors 
of the appellant company before the ex- 
piry of two years from December 27, 
1979. After filing the suit the appellant 
company sought an interim injunctior 
by way of enforcing the aforesaid nega- 
tive covenant and a single Judge of the 
Delhi High Court initially granted an ac 
interim injunction on April 29, 197 

hich was confirmed by him on May 25, 


' #1979 after hearing the respondent, The 


learned single Judge took the view that 
the negative covenant, being in partial 
restraint of trade, was reasonable inas- 
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much as it was limited both in point of 
tme (two years) as well as the area of 
Gperation (New Delhi which was hi’ last 
posting) and, therefore, was not hit by 
Section 27 of the Contract Act. He also 
took the view that the negative cove- 
nant was enforceable as the expression 
‘deave” in clause (10) was not confined 
to voluntarily leaving of the service by 
tne respondent but was wide enough to 
include termination of his services by 
the appellant company, On appeal by the 
respondent, a Division Bench of the 
Eigh Court reversed the order of the 
learned single Judge on both the points 
and that is how the two questions indi- 
cated at the commencement of this judg- 
ment arise for our determination in this 
appeal, 


5. Since in our view the appeal is 
capable of being disposed of on the 
second point we think it unnecessary to 
d2cidé or express our opinion on the 
first question which was hotly and ably 
debated at the bar by counsel on either 
side but we will indicate briefly the 
rival lines on which the arguments pro- 
ceeded. On the one hand counsel for the 
respondent tried to support the view of 
tke Division Bench by pointing out that 
in India the law on the subject was codi- 
fied by statute which was exhaustive 
and on the topic of: agreements in re- 
straint of trade and exceptions in that 
behalf the Indian Courts cannot invoke 
or derive assistance from the English 
Common Law and the exceptions deve~ 
Joped thereto by English decisions from 
time to time, that Sec. 27 of the Indian 
Contract Act was absolute in terms in 
that it did not make any distinction be- 
tween partial or general restraints and 
that unless a case was covered by the 
exception provided thereunder every re- 
straint of trade, whether partial or 
general would be void under the section, 
In this behalf reliance was placed on a 
number of decisions of various High 
Ccurts commencing from the celebrated 
decision of Sir Richard Couch, C, J. in 
Madhub ‘Chunder v, Rajcoomar Doss 
(1874) 14 Beng LR 76 where Section 27 
wes interpreted in the aforesaid manner, 
Counsel urged that a distinction between 
a negative covenant operative during the 
period of employment and one that is 
op2rative during post-service period has 
been well recognised and that all post- 
service restrictive covenants were prima 
facie void, that the only exceptions were 
these given in the statute and that the 
excepticns developed by the English 
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case law could not be invoked here, Ac- 
cording to him the test of reasonable- 
ness had been wrongly adopted by the 
learned single Judge. He pointed out 
that accepting the interpretation placed 
on Section 27 by High Court even the 
Law Commission has recommended a 
change in that by suitable legislation. He 
further pointed out that the Division 
Bench has gone a step further and after 
considering whether the instant case 
would fall within those exceptions deve- 
loped by English case law has come to 
a negative conclusion against the appel- 
lant company, 


6. On the other hand counsel for the 
appellant company contended that the 
interpretation of Section 27 as given by 
. various High Courts including Sir Ri- 
chard Couch’s decision in Madhub Chun- 
der’s case (supra) has not been so far 
considered by this Court and it required 
to be examined and considered by this 
Court especially in view of certain ob- 
servations made by this Court in Niran- 
jan Shankar Golikari’s case (1967) 2 SCR 
378: (AIR 1967 SC 1098) which warrant 
such reconsideration. Though it was a 
case dealing with negative covenant that 
was operative during the employment 
period, counsel pointed out that entire 
case law Indian as well as English was 
discussed and this Court at page 389 of 
the report observed thus: 


“The result of the above discussion is 
that considerations against restrictive 
covenants are different in cases where 
the restriction is to apply during the 


period after the termination of the con~, 


tract than those in cases where it is to 
operate during the period of the con- 
tract.” 


7. According to counsel the very fact 
that this Court has observed that consi~ 
derations qua post-service restrictions 
are different from those that are to be 
considered in cases of restrictions during 
the employment suggests that perhaps a 
rigorous test of reasonableness may have 
to be adopted in the former cases but 
there would be cases where post-service 
restrictions, if reasonable, even after ap- 
plying the rigorous tests, may be valid 
as not falling under Section 27 of the 


Act; it was, therefore, riot correct to 
say that all post-service ‘restrictions 
were void. His precise contention was 


that even a post-service restrictive cove- 
nant, if it was reasonable, qualified or 
limited in operation both in point of time 
and. area, as was the case here, does not 
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amount to any restraint of. trade at all 
within the meaning of Section 27 and 
such restrictive covenant could be justi- 
fied as being necessary and essential to 


protect ` the employer's interests, 
his trade secrets and his trade 
connections and, therefore, valid, 


As regards the argument based on codi- 
fied exceptions, counsel pointed out, that 
even the case of a restrictive covenant 
operative during the period of employ- 
ment between master and servant had 
not been provided for as. an exception 
below Section 27 but even so such re- 
strictive covenant was never regarded as 
amounting to restraint of trade under 
Section 27 mainly because it was always 
regarded as reasonable and necessary to 
protect the employer's interests, which 
shows that the statutory exceptions were 
not exhaustive. Lastly, counsel urg- | 
ed that the Law Commission’s recom- ~ 
mendation on which reliance was placed 
by respondent’s counsel would be incon- 
sequential because it proceeds on the ac- 
ceptance of the interpretation placed on 
Section 27 by various High Courts and 
he is seeking to get that interpretation 
examined and considered. by this Court, 

8. However, as we have said above, 
we do not propose to discuss or decide 
the aforesaid -question inasmuch as this 
appeal can be disposed of by deciding 
the second question that has been raised 
before us and for that purpose we shall 
proceed on the assumption that the nega- 
tive covenant contained in clause (10) of 
the service agreement is valid and not 
hit by Section 27 of the Contract Act. 
The question is whether the said restric- > 
tive covenant is on its terms enforceable 
against the respondent at the instance of 
the appellant company? 


9. We have already quoted the restric- 
tive covenant contained in cl. (10)... In 
terms the clause provides that the rest- 
riction contained therein will come into 
operation “after you (respondent) leave 
the company”. Admittedly in the in- 
stant case the respondent had not on his 
own left the company but his services 
were terminated by the appellant com- 
pany by a notice dated November 24, 
1978, with effect from December 27, 1978. 
The question is whether the phrase “after 
you leave the company” means the leav- 
ing of service by the respondent volun- 
tarily or would include even the case of» 
termination of his services by the appeal-. 
lant company. .The Division Bench of 
the High Court has taken the view that 
the word “leave” does not include tertni- - 
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- nation: of service by the employer, Coan- 


sel for the appellant company contended 
that the word “leave” cccurring in the 
phrase “after you leave the company” 
would be wide enough to include all 
cases of cessation of service, whether 
brought about by voluntary quitting on 
the part of the employee or termination 
of his services by the employer and in 
that behalf reliance was placed upon an 
English decision in Murray v. Close, 32 
LT (Old Series) 89, where it was Feld 
that an agreement restricting competi- 
tion with an employer “after leaving his 
service” would be operative on the “er- 
mination, however accomplished, of the 
service, e. g. by a dismissal without 
notice. (vide: Stroud’s Judicial Dic- 
tionary, 4th Edn., Vol. 3, page 1508, rem 
43, under the word ‘leav-ng’). 


10. In our view, the word “leave” has 
various shades of meaning depencing 
upon the context or intent with wkich 
it is used. According to the plain gram- 
matical meaning that word in rela-ion 
to an employee would normally be œn- 
strued as meaning volurtary leaving of 
the service by him and would not in- 
clude a case where he is discharged or 
dismissed or his services are termineted 
by his employer. Ordinarily the word 
“leave” appears to connote voluntary 
action. In Words & Phrases Permarent 
Edition Vol. 24 at page 499 the follew- 
ing statement of law based on an Ame- 
rican decision occurs: 


“An application for the employment 
of a streetcar conductor provided that, 
in the event of his leaving the serv-ces 
for any reason whatsoever within six 
months, the money paid zo him for work 
under instruction while on trial shculd 
be deducted from such moneys as shauld 
be due from the company on the čate 
of his “leaving”, Held, that the word 
“leaving” meant to quit or depart, m- 
plying volition on the pact of the person 
leaving, and limited the forfeiture of 
the instruction wages to a case where 
plaintiff left defendant’s employ of his 
own volition, nor was such instruction 
affected by the words, “for any reason 
whatsoever”, 
Ry. 
309. 


In our view having ‘regard to the con- 
text in which the expression “leave” 
occurs in clause (10) of the service agr2e- 
ment and reading it along with all -hẹ 
other terms of employment it seems to 


Co, 147 N. Y. S. 177, 178, 85° Misc, 


us clear that in the instant case <he 
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word “leave”:. was intended by. the par- 
fies to refer only to a case where the 
employee has voluntarily left the servi- 
ces of the appellant company of his own, 
and since here the respondent’s services 
were terminated by the appellant com- 
pany the restrictive covenant contained 
in clause (10) would be inapplicable and, 
therefore, not enforeable against the re- 
spondent at the instance of the appel- 
Tant company. Counsel for the appellant 
company urged that our construction 
would lead to putting a premium upon 
a dishonest employee who by his own 
misdemeanour and misbehaviour may 
invite termination of his services. All 
that we can say is that the appellant 
company should have taken care to use 
appropriate language while incorporat- 
ing such restrictive covenant so as to 
include every case of cessation of employ- 
ment arising from any reason whatsoever 
and not used the expression “leave,” 
which normally is synonymous to the 
expression “quit” and indicates voluntary 
act on the part of the employee, 


11. In the result the appeal is dis- 
missed with no order as to costs, 


A. P. SEN, J.:— I regret that my 
learned brethern propose to express 
No opinion on the question on which, in 
my view, the appeal turns. The question 
is whether a negative covenant which 
restricts the right of the employee, after 
the conclusion of the term of service, or 
the termination of the employment for 
other reasons, to engage in any business 
similar to or competitive with that of 
the employer, is in restraint of trade and, 
therefore, void under Section 27 of the 
Contract Act, 1872. I have no doubt in 
my mind that the appeal cannot be de= 
cided without deciding this question, 


12-13. This appeal on certificate from a 
Judgment of the Delhi High Court, re- 
lates to a covenant in restraint of trade 
contained in an agreement between the 
appellant company and the respondent 
in circumstances which I will explain, 
The appellant company carries on the 
business of valuer, surveyor, inspection 
of quality, weighment, analysis, sampl- 
ing of merchandise and commodities, 
cargoes, industrial ‘products, machinery, 
textiles, ete. It has its head office at 
Calcutta with a branch at New Delhi. 
On or about March 27, 1971, the respon- 
dent. who is a surveyor and valuer was 
employed by the appellant as the Branch 


. Manager of its New Delhi Office,” One 
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of the terms and conditions of the em- 
ployment was that the respondent would 
not serve elsewhere or enter into any 
business for a period of 2 years after leav- 
ing the service. The term is contained in 
clause 10 of the agreement which reads: 
10. That you will not be permitted to 
join any firm of our Competitors or run 
a business of your own in similar lines 
directly and/or indirectly, for a period 
` of two years at the place of your last 
posting after you leave the Company, 


14. The appellant terminated the ser- 
vices of the respondent by its letter 
dated December 27, 1978. Thereafter 
‘the respondent started a business of his 
own under the name and style of "Sup- 
erindendence and Surveillance Inspec- 
torate of India” at E-22, South Exten- 
sion, New Delhi on lines identical with 
and substantially similar to that of the 
appellant. On April 19, 1979, the ap- 
' pellant commenced a suit in the Delhi 
High Court in its original side claiming 
Rs. 55,000/- as damages on account of 
breach of the covenant and for per- 
manent injunction to restrain the re- 
spondent by himself, his servants or 
agents or otherwise from carrying on 
the said business or any other business 
on lines similar to that of the appellant or 
associating or representing any Compe- 
titors of the appellant before the expiry 
of two years from December 27, 1979. 


15. A Single Judge of the Delhi High 
Court adopting the test, of reasonable~ 
ness, held that under Section 27 of the 
Contract Act to determine whether the 
agreement is void, one has to see whe- 
ther the restraint is reasonable; and if 
so, the negative covenant can be enforc- 
ed as enjoined by illustrations (c) and 
(d) to Section 57 of the Specific Relief 
Act, 1963. “He held that Clause 10 of 
the agreement is not unreasonable, be- 
cause the area of restraint is restricted 
to New Delhi, the place of last posting 
of the respondent and is not unlimited, 
being limited to a period of two years 
from the date he left the service. He 
went on to say that negative covenant in 
a contract of employment has always 
been enforced, if it is in the protection 
of the employer, and referred to Niran- 
jan Shankar Golikari v. Century Spin- 
ning & Mfg. Co, Ltd., (1967) 2 SCR 378: 
(AIR 1967 SC 1098). He further held 
that the negative covenant was operative 
as the word “leave” in clause 10 was 
wide enough te include termination of 
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service. He, accordingly, by his order 
dated May 25, 1979, made the earlier ex 
parte ad interim injunction granted by 
him on April 24, 1979, absolute but re- 
stricted its operation to New Delhi and 
for the period ending 27th December, 
1980 or till the decision of suit, which- 
ever is earlier. 


‘16. On appeal by the respondent, a 
Division Bench of the High Court revers- 
ed the order of the learned Single Judge 
holding that negative covenant operating 
beyond the period of employment was 
in restraint of trade and, therefore, void 
under Section 27 of the Contract Act. 


17. Four questions arise in this appeals 
1. Whether Clause 10 of the agreement 
was in restraint of trade; and if so, be- 
ing partial was valid and enforceable 
being reasonable? 2. Whether accord- 
ing to the test of reasonableness laid 
down by Lord Macnaghten in Norden= 
felt v. Maxim Nordenfelt Guns & Am~ 
munition Co. Ltd, 1894 AC 535, an in- 
junction to enforce the negative cove- 
nant can be granted under illustrations 
(c) and (d) to Section 57 of the Specific 
Relief Act, 1963, despite Section 27 of 
the Contract Act, 1872? 3. Whether, and 
to what extent, the provisions of Sec, 27 
of the Contract Act are subject to the 
common law doctrine of restraint of 
trade? 4. Whether the word “leave” 
in Clause 10 of the agreement between 
the parties makes the negative covenant 
operative only when a servant voluntarily 
leaves his employment, or, applies even 
in a case of termination of his services 
by an order of dismissal or termination 
of his services? ` 

18. Agreements of service, containing 
a negative covenant preventing the em- 
ployee from working elsewhere during 


` the term covered by the agreement, are 


not void under Section 27 of the Con- 
tract Act, on the ground that they are 
in restraint of trade. Such agreements 
are enforceable, The reason is obvious, 
The doctrine of restraint of trade never 
applies during the continuance of a con~ 
tract of employment; it applies only 
when the contract comes to an end, 
While during ‘the period of employment, 
the Courts undoubtedly would not grant 
any specific performance of a contract 
of personal service, nevertheless Sec- 


`- tion 57 of the Specific Relief Act clearly 


provides for the grant of an injunction 
to restrain the breach of such a cove- 
nant, as it is not in restraint of, but in 
furtherance of trade, 
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' 19. In Niranjan Shankar Golikaci’s 
case, (AIR 1967 SC’ 108) (supra) this 
Court drew a distinction between a re- 
striction in a contract of employm=nt 
which is operative during the period of 
employment and one which is to operate 
after the termination cf employment, 
After referring'to certain English cases 
where such distinction had been drawn, 
the Court observed: 

“A similar distinction has also ben 
drawn by Courts in India and a restreint 
by which a person binds himself during 
the term of his agreement directly or 
indirectly not to take service with any 
other employer or be engaged by a third 
party has been held not to be void and 
not against Section 27 of the Contract 
Act”. ’ 

20. It referred to with approval the 
decision in Brahmaputra Tea Co, Ltd v. 
Scarth, ILR (1885) 11 Cal, 545, 
the condition under which the ccve- 
nantee was partially restrained from ccm- 
peting after the term of his engagement 
with his former employer, was held to 
be bad but the condition by which he 
bound himself during the term of his 
agreement not, directly or indirectly 
to compete with his employer was Feld 
good, and observed: 


“At page 550 of the report the Ccurt 
observed that an agreement of service 
by which a person binds himself during 


‘the term of the agreem2nt not to take 
direcly,” 


service with any one else, or 
or indirectly take part in promote or aid 
any business in direct competition vith 
that of his employer was not hit by Sec- 
tion 27”, 

The Court further observed : 

“An agreement to serve a person 2X- 
clusively for a definite tərm is a lawful 
agreement, ‘and it is difficult to see Low 
that can be. unlawful which is essential 
to its fulfilment, and to the due protec- 
tion of.the , interests of the employer, 
while the agreement is ir: force”. 


21. The Court also approved of the 
several Indian decisions where an agnee~ 
ment of service contained both a positive 
covenant viz., that the employee ‘shall 
devote his whole-time ettention to the 
service of the employers and also a 1e- 
gative covenant preventirg the employee 
from working elsewhere during the term 
of the agreement, and tne High Courts 
have enforced such a negative covenant 
during the term of employment having 
regard to illustrations (c) and (d) to Sec- 
fion 57 of the Specific Relief Act which, 
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in terms, recognised such contracts and 
the existence of negative covenants there- 
in, and stated that the contention that 
the existence of such a negative covenant 
in a service agreement made the agree- 
ment void on the ground that it was in 
restraint of trade and contrary to Sec- 
tion 27 of the Contract Act had no vali- 
dity. 

22. In conclusion, the Court observed: 

“The result of the above discussion is 
that considerations against restrictive 
covenants are different in cases where 
the restriction is to apply during the 
period after the termination of the 
contract than those in cases where it is 
to operate during the period of the con- 
tract. Negative covenants operative 
during the period of the contract of 
employment when the employee is bound 
to serve his employer exclusively are 
generally not regarded as restraint of 
trade and therefore do not fall under 
Section 27 of the Contract Act, A nega- 


tive covenant that the employee would 

















- not engage himself in a trade or busi- 


ness or would not get himself employed 
by any other master for whom he would 
perform similar or substantially similar 
duties is not therefore a restraint of’ 
trade unless the contract as aforesaid is 
unconscionable or excessively harsh or 
unreasonable or one sided”. 


(Emphasis supplied) 

23. The decision in Niranjan Shankar 
Golikari’s case (AIR 1967 SC 1098) 
(supra) is therefore of little assistance to 
the appellant. It is not seeking to en- 
force the negative covenant during the 
term of employment of the respondent 
but after the termination of his services. 
The restriction contained in clause 10 
of the agreement is obviously in restraint 
of trade and, therefore, illegal and un- 
enforceable under Section 27 of the Con-! . 
tract Act. 


24, In- support of the appeal, learned 
counsel for the appellant has, in sub- 
stance, advanced a twofold contention. 
It is submitted,. firstly, upon the common 
law doctrine of restraint of trade that 
though the covenant is in restraint of 
trade, it satisfies the ‘test of reasonable- 
ness’, as laid down by Lord Macnaghten 
in Nordenfelt v. Maxim Nordenfelt Guns 
& Ammunition Co. Ltd. (1894 AC 535) 
(supra), and is, therefore, enforceable 
despite Section 27 of the Contract Act, 
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1872, and, secondly, that the word 
“leave” in clause 10 of the agreement 
is wide enough to make the covenant 
operative even on the termination of em- 
ployment i. e., it includes the case of dis- 
missal. We are afraid, the contentions 
are wholly devoid of substance, 

25. While the Contract Act, 1872, does 
not profess to be a complete code deal- 
ing with the law relating to contracts, 
we emphasize that to the extent the Act 
deals with a particular subject, it is ex- 
haustive upon the same and it is not per- 
missible to import the principles of Eng- 
lish Law dehors the statutory provi~ 
sion, unless the statute is such that it 
cannot be understood without the aid of 
the English Law. The provisions of 
Section 27 of the Act were lifted from 
Hom. David D, Field’s Draft Code for 
New York based upon the old English 
doctrine of restraint of trade, as prevail- 
ling in ancient times. When a rule of 
English Law receives statutory recogni- 
tion by the Indian Legislature, it is the 
language of the Act which determines 
the scope, uninfluenced by the manner 


in which the analogous provision comes . 


to be construed narrowly, or, otherwise 
modified, in order to bring the construc~ 
tion within the scope and limitations of 
the rule governing the English doctrine 
of restraint of trade. . 
26. It has often been pointed out by 
the Privy Council and this 
where there is positive enactment of 
Indian Legislature the proper course is 
to examine the language of the statute 
and ascertain its proper meaning unin- 
fluenced by any consideration derived 
from the previous state of the law — or 
the English Law upon which it may be 
_founded. In Satyabrata Ghosh v. Mugnee 
Ram Bangor, 1954 SCR 310: (AIR 1954 
SC 44) Mukherjee, J., while dealing with 
the doctrine of frustration of contract 
observed that the Courts in India are to 
be strictly governed by the provisions 
of Section 56 of the Contract Act and 
Not to be influenced by the prevailing 
concepts of the English Law, as it has 
passed through various stages of develop- 
ment since the enactment of the Contract 
Act and the principles enunciated in the 
various decided cases are not easy to 
‘reconcile. What he says of the doctrine 
of frustration under Section 56 of the 
Contract Act, is equally true of the do- 
ctrine of restraint of trade under Sec- 
tion 27 of the Act, 
27. Now, so far as the present case is 
concerned, the law is to.be found in Sec- 
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tion 27 of the Contract Act, 1872 which 
reads: j . 

"27. Agreement in restraint of trade 
void — Every agreement by which any 
one is restrained ‘rom exercising a law- 
ful profession, trade or business of any 
kind is to that extent void. 


Exception 1:— One who sells the good- 

will of a business may agree with the 
buyer to refrain rom carrying on a 
similar business, within specified local 
limits, so long as the buyer or any other 
person deriving title to the goodwill from 
him, carries on a like business therein; 
provided that such limits appear to the 
Court reasonable, regard being had to 
the nature of the business”, 
The section is general in terms, and de- 
clares all agreements in restraint void 
pro tanto, except in the case specified in 
the exception. 

28. The question whether an agree- 
ment is void under Section 27 must be 
decided upon the wording of that sec- 
tion. There is nothing in the wording 
of Section 27.to suggest that the principle 
stated therein does not apply when the 
restraint is for a limited period only or 
is confined to a particular area. Such 
matters of partial restriction have effect 
only when the facts fall within the ex~ 
ception to the section. i 

29. A contract, which has for its ob- 

ject a restraint of trade, is prima facie, ; 
void. Section 27 of the Contract Act is 
general in terms and unless a particular 
contract can be distinctly brought within 
Exception 1 there is no escape from the 
prohibition. We have nothing to do! 
with the policy of such a law. All we have 
to do is to také the words of the Con~ 
tract Act and put upon them the meaning 
which they appear plainly to bear, This 
view of the section was expressed by Sir 
Richard Couch C.J., in the celebrated 
judgment in Madhub Chunder v. Raj- 
coomar Doss (1874) 14 Beng LR 76 at 
pp. 85-86, laying down that whether the 
restraint was general or partial, unqualix 
fied or qualified, if it was in the nature 
of a restraint of trade, it was void. 
- 30. The observations of Sir Richard 
Couch, C. J., in Madhub Chunder v, Raj-= 
coomar Doss, (supra) which have become 
the locus classicus were these; 

“The words “restrained from exercising 
a lawful profession, trade or Dbusiness™ 
do not mean an absolute restriction, and 
are intended to apply to a partial restric- 
tion, a restriction limited to some parti- 
cular .place, otherwise the first exception. 
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would have been unnecsssary, More- 
over, in the: following section (S. 28) 
the legislative authority when it interds 
to. speak of an absolute restraint and mot 
a partial one, has introduced the werd 
‘absolutely’ ......the use cf this word in 
Section 28 supports the view that in 
Section 27 it was intended to prevent not 
merely a total restraint from carrying 
on trade or business, but a partial one, 
We have nothing to do with the poLcy 
of such a law. All we kave to do is to 
take the words of the Contract Act, md 
put upon them the meaning which they 
appear plainly to bear”, 

31. The test laid down by Sir Richard 
Couch, C. J., in Madhub Chunder v. Raj- 
Commar Doss, (1874-14 Begn LR 76) 
(supra), has stood the test of time and 
has invariably. been follcwed by all ihe 
High Courts in India. 

32. The agreement in question is aot 
a ‘goodwill of business’ type of contract 
and, therefore, does not fall within the 
exception. If the agreement on the part 
of the respondent puts a restraint even 
though partial, it was vid, and, there- 
fore, the contract must b2 treated as one 
which cannot be enforced. 

33. It is, however, argued that the -est 
of the validity of a restraint, whether 
general or partial, is dependent on its 
reasonableness. It is poirted out that the 
distinction drawn by Lord Macclesfeld 
in Mitchel v. Reynolds {1711) 1 P Wms 
181, between general and partial r=st~ 
raint, was removed by the House of 
Lords in Nordenfelt v. Maxim. Norden- 
felt Guns and Ammunition Co., 1894 AC 
535) (supra). According to the judgment 
of Lord Macnaghten in Nordenfelt’s 
ease, the validity in either case was re= 
asonableness with reference to par- 
ticular circumstances. It is urged that 
all covenants in restraint of trade par- 
tial as well as general are prima facie 
void and they cannot be enforced, acecrd- 
ing to the test laid down by Lord Mac- 


naghten in Nordenfelt’s case and accept- ` 


ed by the House of Lords in Masor v. 
Provident Clothing and Supply Co. Ltd. 
1913 AC 724, unless the test of reasma= 
bleness is testified. It is also urged ~hat 
while an employer is not entitled to pro- 
tect himself against competition per se 
on the part of an emplcyee 
after the employment has ceased, 
.he is entitled to protection of his proprie- 
tary interest viz., his trade secrets, if 
any, and a business connection, 
_ 34. The test of reasorableness 
now governs the 


which 
-common law doctrine 
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of restraint of trade has been stated in 
Chitty on Contracts, 23rd Edn, Vol I, 
p. 867: 


“While all restraint of trade to which 
the doctrine applied are prima facie un- 
enforceable, all, whether partial or 
total, are enforceable, if reasonable.” 


35. A contract in restraint of trade is 
one by which a party restricts his future 
liberty to carry on. his trade, business or 
profession in such manner and with such 
persons as he chooses. A contract of this 
class is prima facie void, but it becomes 
binding upon proof that the restriction 
is justifiable in the circumstances as be- 
ing reasonable from the point of view 
of the parties themselves and also of the 
community, 


36. In Elizabethan days, all agreements 
in restraint of trade, whether general or 
restrictive to a particular area, were held 
to be bad; but a distinction came to be 
taken between covenant in general re- 
straint of trade, and those where the re- 
straints. were only partial, 


37. According to the test laid down 
by Parker, C. J., (later Earl of Maccles- 
field) in Mitchel v. Reynolds, (1711-1 P 
Wms 181) (supra), the general restraint 
was one which covered an indefinite 
area, and was, as a rule held bad, while 
a partial restraint was valid if reasonable, 
the onus being upon the covenantor to 
show it to be unreasonable, 


38. There is no higher authority upon 
this subject than Tindal, C. J., who had 
to do much with moulding of the law 
on this subject and bringing it into har- 
mony with the needs of the changing 
times. In Horner v. Graves, (1831), 7 
Bing. 735, Tindal, C. J., said: 


“The law upon this subject (i e. re- 
straint of trade) has been laid down 
with so much authority and precision by 
Parker, C. J., in giving the judgment of 
the Court of B, R. (King’s Bench) in the 
case of Mitchel v. Reynolds which has 
been the leading case on the subject 
from that time to the present, that little 
more remains than to apply the principle 
of that case to the present. Now the 
rule laid down by the court in-that case 
is that voluntary restraints, by agree- 
ment between the parties, if they am- 
ount to- a general restraint of trading 
by either party, are void, whether with 


.or without consideration, but particular 


restraints of trading, 
good and adequate 


-if made upon a 
consideration, so as 


- to be a proper and useful contract, that is 
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so as it is a reasonable restraint only, 
are good”. 


Later on he goes on to observe: 


“Parker, C. J., says,: a restraint to 
carry onatrade throughout the kingdom 
must be void; a restraint to carry it on 
within a particular place is good, which 
are rather instances and examples than 
limits of the application of the rule, which 
can only be at least what is a reasona- 
ble restraint with reference to the par- 
ticular cases”, 


By degrees, the common law doctrine 
of restraint of trade, has been progressi- 
vely expanded and the legal principles 
applied and developed so as to suit the 
exigencies of the times, with the growth 


of trade and commerce, rapid industriali-- 


sation and improved means of 
munication, 


39. In Nordenfelt v. Maxim Norden- 
felt Gun & Ammunition Co. Ltd., (1894 
AC 535) (supra), Lord Macnaghten held 
that the only true test in all cases, whe- 
ther of partial or general restraint, was 
the test proposed by Tindal, C. J.: What 
is a reasonable restraint with reference 
to a particular case? Thereby he denied 
that general and partial restraints fall 
into distinct categories. A partial rest- 
raint in his opinion was not prima facie 
valid. It was on the same footing as a 
general restraint i. e. prima facie void, 
but valid, if reasonable. 


40. In Mason v. Provident Clothing 
and Supply Co. Ltd. (1913 AC - 724) 
(supra), the House of Lords held that 
Lord Macnaghten’s proposition was a 
correct statement of the modern law. The 
House of Lords in this case developed 
the law in two respects: First, it held 
that all covenants in restraint of trade, 
partial as well as general. prima facie 
void and that they ‘cannot be enforced 
unless the test of reasonableness as pro- 
pounded by Lord Macnaghten is satisfied. 
Secondly, it made a sharp distinction, 
stressed as long ago as 1869 by James, 
L. J., in Leather Cloth Co. v. Lorsont 
(1869) LR 9 Eq 345, between contracts 
of service and contracts for the sale of a 
business. 


41. In Herbert Morris Ltd. v, Saxelby 
(1916-114 LT 618) the House of Lords 
held that a master cannot protect him- 
self from competition by an ex-servant 
or his new employer. He cannot stipu- 
late freedom from competition, But he 
can protect his trade secrets or his con~ 
fidential information. 


com- 
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42. The ‘test of reasonableness’ evolv~ 
ed in common law after the decision of 
Lord Macnaghten, in Nordenfelt’s casa 
(1894 AC 535) (supra) and re-affirmed by 
the two decisions in Meason v. Provident 
Clothing & Supply Co, Ltd (1913 
AC 724) and Herbert Morris Ltd. v. Sa- 
xelby, (1961-114 LT 618) (supra) is that 
such covenants are prima facie, void and 
the onus rests upon the covenantee to 
prove that the restraint is reasonable. 
In Nordenfelt’s case, Lord Macnaghten 
also adverted to the distinction between 
covenant entered by the seller of the 
business on the one hand and the coven- 
ant by the emplovee on the other. 

43. Framers of Section 833-of Field’s 
Draft Code for New York designed some 
hundred and twenty-five years ago, ex- 
pressed the intention to replace the com= 
mon law stating that “contracts in rest- 
raint of trade have been allowed by mo- 
dern decisions to a very dangerous extent” 
and they proceeded to draft the provision 
with the deliberate intention of narrawing 
the lane. The provision was never ap- 
plied to New York, but found its way 
into the Contract Act, 1872 as Section 27, 
Several sections of the Field’s Code were 
enacted in the Act. The Code was ana- 
thema to Sir Frederik Pollock who in 
his preface to Pollock and Mulla’s Indian 
Contract Act, P. 5, described the Code 
as ‘the evil genius of the Act, the worst 
principles of codification ever produced’, 
and advocated that ‘whenever the Act 
was revised everything taken from the 
Code should be struck out’. 


44. It must be remembered that the 
test of reasonablesess comes from the 
judgment of Lord Macnaghten in Nor- 
denfelt’s case (1894 AC 535) the House 
of Lords in 1894 In 1862, however, 
when the Field provision was drafted, it 
was not easy to foresee that the common 
law would shortly discard the distinc- 
tion drawn by Lord Macclesfield in Mit- 
chel v. Reynolds (1711) 1 P Wms 181) 
in 1711, between general and partial re- 
straints. A general restraint was one 
which covered er indefinite area, and 
was, as a rule, held bad, while a partial 
restraint was valid, if reasonable, the 
onus being upon the covenantor to show 
it to be unreasonable. This was a mere 
rule of thumb, but was stubbornly ad- 
hered to by as great.a common lawyer 
as Bowen, L. J., as late as 1893, when 
the Nordenfelt’s case was in the Court 
of Appeals: (1893) 1 Ch 630. 

45. Be that as it may, in Field’s draft, 
as early as 1862, are clearly expressed 


1980 


two principles: that govern the modern 
common law today, but were unknown 
to it at that stage, and were not un- 
equivocally stated until 1916, first that 
restrictive covenants are prima facie in- 
valid, and secondly between master and 
servant covenants on the one hand and 
vendor and purchaser cowenants on the 
other, there is a great gulf fixed. The 
onus of proving reasonableness under 
Exception 1, was placed on the cove- 
nantee, while the common law at the 
time placed it upon the covenantor to 
show unreasonableness, 

46. Sir Frederick Pollock's criticism* 
of the substantive part of Section 27 was 
that it laid down too rigid a rule of in- 
validity, not merely for general but also 
for partial restraints, and of the excep- 
tions that they were too narrow, being 
based upon an idea of the common law, 
now outmoded, that a restraint must be 
confined within local lim:ts, His views 
on the main body of the section may be 
illustrated by two quotations: 

“The law of India... is tied down 
by the language of the. section to the 
principle, now exploded in England, of 
a hard and fast rule qual=fied by strictly 
limited exceptions......... 

“To escape the prohibition. it is not en- 
ough to show that the restraint created 
by an agreement is partial, and general.” 

47. Two passages from his comments 
on Exception 1 may also be cited: 

“The extension of modern commerce 
and means of communication has dis~ 
placed the old doctrine fhat the opera< 
tion of agreements of this kind must be 
confined within a definite neighbour- 
hood.: But the Anglo Indian law has 
stereotyped that doctrine in a narrower 
form than even the old authorities would 
justify.” ` i 

“Meanwhile the common law has, on 
the contrary, been widening; the old fix- 
ed rules as to limits of space have been 
broken down, and the court has only to 
consider in every case of a restrictive 
agreement whether . the restriction is 


‘réasonable in reference <o the interests. 


of the parties concerned and reasonable 
` in reference to the interests of the pub- 
lic.” 

48. Reverting to the judgment of Sir 
Richard Couch in Madhtb Chunder v, 
Rajcoomar Doss, ((1874) 14 Beng LR 76) 
(supra), we find that that eminent Judge 
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does away with the distinction observed 
in English cases following upon Mitchel 
v. Reynolds, ( (1711) 1 P Wms 181) (supra) 
between partial and total restraints of 
trade, and makes all contracts falling 
within the terms of section void, unless 
they fall within the exceptions, As al- 
ready stated, that decision has always 
been followed, 


49, In Shaikh Kalu v.. Ram Saran 


Bhagat, (1908) 13 Cal WN 388 Mookerjee 


and Carnduff, JJ., referred to the history 
of the legislation on the subject and ob- 
served that the framers of the Act deli- 
berately reproduced Section 833 of 
Field’s Code with the full knowledge 
that the effect would be to lay down a 
rule much narrower than what was re- 
cognised at the time by the common law, 


. while the rules of the common law, on 


the other hand, had since been consider- 


.ably widened and developed, on entirely 


new lines. They held that the wider 
construction put upon Section 27 by Sir 
Richard Couch in Madhub Chunder’ v. 
Raj Coomar Doss, (supra), is’ plainly 
justified by the language used, and that 
the section had abolished the distinction 
between partial and total restraints of 
trade and said: 
_ “The result is that the rule as embodi- 
ed in Section 27 of the Indian Contract 
Act presents an almost startling dissimi- 
larity to the most modern phase of the 
English rule on the subject.” 
They went on to observe: N 
“As observed, however, by Sir Richard 
Couch in the case to which we have re- 
ferred, we have nothing to do with the 
policy of the law, specially as the Legi- 
slature has deliberately left the proviv 
sion in Section 27, in its’ original form, 
though other provisions of the Contract 
Act have from time to time been amend- 
ed. The inference would be almost ir- 
resistible under these circumstances, that 
the Courts have rightly ascertained the 
intention of the Legislature. The silence 
of the Legislature in a case of this de- 
scription is almost as emphatic as an ex- 
press recognition of the construction 
which has been judicially put upon the 
statute during many years past, In this 
view of the matter, if we adopt the con- 
struction of Sec, 27 of the Indian Con- 
tract Act as first suggested by Sir Ri- 
chard Couch and subsequently affirmed 
in the cases to which we have referred, , 








the plain language of the section the 
agreement in this case must be pro- 
‘ nounced to be void.” (Emphasis supplied) 

50. The Law Commission, in its Thir- 
teenth Report, has recommended that 
Section 27 of the Act should be suitably 
amended to allow such restrictions and 
all contracts in restraint of trade, gene- 
ral or partial, as were reasonable, in the 
interest of the parties as well as of the 
public, That, however, involves a ques- 
tion of policy and that is a matter for 
Parliament to decide. The duty of the 
Court is to interpret the section accord~ 
ing to its plain language, 

51. The question for consideration -is 
whether, assuming that the wider con- 
struction placed by Sir Richard Couch in 
Madhub Chunder v. Rajcoomar Doss, 
((1874) 14 Beng LR 76) (supra), to have 
been the law, at the time of enactment, 
it has since become obsolete. A law does 
not cease to be operative because it is 
an anachronism or because it is anti- 
quated or because the reason why it ori- 
ginally became the law, would be no 
reason for the introduction of much a 
law at the present time. 


52. Neither the test of abena 
nor the principle that the restraint 
being partial was resonable is applica- 
ble to a case governed by Section 27 of 
the Contract Act, unless it falls within 
Exception 1. We, therefore, feel that no 
useful purpose will be served in discuss- 
ing the several English Decisions cited at 
the Bar. 

53. Under Section 27 of the Contract 
Act, a service covenant extended beyond 
the termination of the service is void. 
Not a single Indian Decision has been 
brought to our notice where an injunc- 
tion has been.granted against an em- 
ployee after the termination of his em- 
ployment. 


54, There remains the question whe- 
ther the word ‘leave’ in clause 10 of 
the agreement is wide enough to make 
the negative covenant operative on the 
termination of employment. We may for 
convenience of reference, reproduce that 
covenant below :— 


“10, that you will not be permitted -to 
join any firm of our competitors or run 
business of our own in similar lines 
directly and/or indirectly for a period of 


2 years at the place of your last posting 


after you leave the Company.” 


55. On a true construction of Cl. 10 
of the agreement, the negative covenant 
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- interest of the employer, 
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not to serve elsewhere or enter into a 
competitive business does not, in my 
view, arise when the employee does not 
leave the services but is dismissed from 
service. Wrongful dismissal is a repudia- 
tion of contract of service which relieves 
the employee of the restrictive covenant: 
General Billposting Co. v, Atkinson 1909 
AC 118. 

56. It is, however, urged that the 
word ‘leave’ must, in the context in 
which it appears, be construed to mean 
as operative on the termination of em- 
ployment. Our attention is drawn to 
Stroud’s Judicial Dictionary, 4th Edn., 
Vol, II, Pr. 13 p. 1503. There is reference 
to Murray v. Close, 32 LT (Old Series) 
89. An agreement restricting competition 
with an employer “after leaving his ser- 
vice’ was held to be operative on the 
termination, however, accomplished, of 
the service, e. g, by a dismissal without 
notice. ° 

57. The word ‘leave’ has various 
shades of meaning depending upon the 
context or intent with which it is used. 
According to the plain meaning, the 
word ‘leave’ in relation to an employee, 
should be construed to mean where he 
“voluntarily” leaves i.e. of his own voli- 
tion and does not include a case of dis- 
missal. The word ‘leave’ appears to con- 
note voluntary action, and is synonymous 
with the word ‘quit’. It does not refer 
to the expulsion of an employee by the 
act of his employer without his consent 
and against his remonstrance. That is a 
meaning in consonance with justice and 
fair play. It is also. the ordinary plain 
meaning of the word ‘leave’, In Shorter 
Oxford English Dictionary, 3rd Ed. 
Vol, I, page 1192, the following meaning 
is given :— 

‘fo depart from, quit, relinquish, to 
quit the service of a person.” 

58. The drafting of a negative cove~ 
nant in a contract of employment is 
often a matter of great difficulty. In the 
employment cases so far discussed, the 
issue has been as to the validity of the 
covenant operating after the end of the 
period of service. Restrictions on compe- 
tition during that period are normally 


` valid, and indeed may be implied by law 


by virtue of the servant’s duty of fide~ 
lity. In such cases the restriction is gene- 
rally reasonable, having regard to the 
and does not 
cause any undue hardship to the em- 
ployee, who. will receive a wage or 


‘salary for the period in question, But if 


the covenant is to operate after the ter- 
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mination of services, or it is too widely 
worded, the Court may refuse to enforce 
. it. 
59. It is well settled that employee 
covenants should be carefully scrutiris- 


ed because there is inequality of bar- 


gaining power between the parties; in- 
deed no bargaining power may occur 3e- 
cause the employee is presented witk a 
standard form of contract to accept or 
reject.. At the time of the agreement, zhe 
employee may have given little thought 
to the restriction. because of his eagsr- 
ness for a job; such contracts “tempt 
improvident persons, for the sake of pre- 
sent gain, to deprive themselves of -he 
power to make future acquisitions, end 
expose them to impositicn and oppr2s- 
sion, n 

60. There exists a diference in he 
nature of the interests sought to be pro- 
tected in the case of an employee end 


: ¿of a purchaser and, therefore, as a pesi- ` 


tive rule of law, the extent of restraint 
permissible in the two types of cases is 
different. The essential line of distinc- 
- tion is that the purchaser is entitled to 
_ protect himself against competition on 
_the part of his vendor, while the em- 
ployer is not entitled to: protect.on 
against mere competition on the part of 
his servant, In addition -thereto, a -e- 
strictive covenant ancillary to a contract 
of employment is likely to affect -he 
employee’s means or procuring a_liveli- 
hood for ‘himself and his family to a 
greater degree than that of a seller, who 
usually receives ample consideration for 
the sale of the goodwill of his business. 

61. The distinction rests upon a swb- 
stantial basis, since, in the former class 
of contracts we deal with the sale of 
commodities, and in the latter class with 
the performance of personal service al- 
together different in substance; and he 
Social and economic implications are 
vastly different. 

62. The Courts, therefore, view with 
disfavour a restrictive covenant by an 
employee not to engage in a business 
similar to or competitive with that of 
the employer after the termination of 
his contract of employment. 

63. The true rule of construction is 
that when .a covenant oz agreement is 
impeached on the ground that it is in 
restraint of trade, the duty of the Court 
is, first to interpret the covenant or 
agreement itself, and to ascertain ac- 
cording to the ordinary rules of con- 
struction what is the fair meaning of aie 
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parties, If there is an ambiguity it must 
receive a narrower construction than 
the wider. In Mills v. Dunham, (1891) 1), 
Ch 576, Kay, L. J., observed: 

“If there is any ambiguity in a stipu- 


‘lation between employer and employed 


imposing a restriction on the latter, it 
ought to receive the narrower construc- 
tion- rather than the wider — the em- 
ployed ought to have the benefit of the 
doubt, It would not be following out that 
principle correctly to give the stipula- 
tion a wide construction so as to make 
it illegal and thus set the employed free 
from all restraint. It is also a settled 
canon of construction that where a 
clause is ambiguous a construction which 
will make it valid is to be preferred to 
one which will make it void.” 

64. The restraint may not be greater 
than necessary to protect the employer, 
nor unduly harsh and oppressive to the 
employee. I would, therefore, for my 
part, even if the word ‘leave’ contained 
in clause 10 of the agreement is suscep- 
tible of another construction as heing 
operative on termination, however, ac- 
complished of the service e.g, by dismis- 
sal without notice, would, having regard 
to the provisions of Section 27 of the 
Contract Act, 1872, try to preserve the 
covenant in clause 10 by giving to it a 
restrictive meaning, as implying volition 
ie. where the employee resigns or 
voluntarily leaves the services. The re- 
striction. being too wide, and violative of 


Section 27 of the Contract Act, must be 


subjected to a narrower construction. 
65. In the result, the appeal must fail 
and is dismissed but there shall be no 
order as to costs. 
Appeal dismissed. 
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Criminal Appeal No. 22 of 1974, D/- 
24-1-1979. 
' Adikanda Samal, Appellant v. Madha- 


‘bananda Nayak, Respondent. 


Penal Code (1860), S. 498 — On facts 
held it was inherently improbable that 
accused who was first cousin of the 
woman would harbour evil designs 
against her. 
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Criminal Appeal No. 156 of 1980, D/- 
8-5-1980. 

Fuzlunbi, Appellant v. K. Khader Vali 
and another, Respondents. 

Criminal P. C. (2 of 1974), S. 127 (3) (b) 
— Payment of Mehr under Mahomedan 
Law — Whether and when releases hus- 
band from his liability under S. 125 -~ 
AIR 1979 Ker 116 (FB), Overruled; (1989) 
1 APLJ (HC) 264, Reversed. 


Even by harmonising payments under 
personal and customary laws with the 
obligations under Ss. 125 to 127 of the 
Cr. P. C., the conclusion is clear that the 
liquidated sum paid at the time of divorce 
must be a reasonable and act an illusory 
amount and will release the quondam 
husband from the continuing hability, 
only if the sum paid is realistically suffi- 
cient to maintain the ex-wife and salvage 
her from destitution. The payment of an 
amount, customary or other, contemplat- 
ed by’ the measure must inset the intent 
of preventing destitution and providing a 
sum which is more or less the present 
worth of the monthly maintenance al- 
lowances the divorcee may need until 
death or remarriage overtakes her. The 
policy of the law abhors neglected wives 
and destitute divorcees and S. 127 (8) (b) 
takes care to avoid double payment’ one 
under custom at the time of divorce and 
another under S. 125. A farthing is no 
substitute for a fortune nor naive con- 
sent equivalent to intelligent acceptance. 

(Paras 18, 19) 


The quintessence of mehar, whether it 
is prompt or deferred, is clearly not a 
contemplated quantification of a sum of 
money in lieu of maintenance upon 
divorce. Indeed, dower focuses on mari- 
tal happiness and is an incident of con- 
nubial joy. Divorce is farthest from the 
thought of the bride and the bridegroom 
when mehar is promised. Moreover, dower 
may be prompt and is payable during 
marriage ‘and cannot, therefore, be a re- 
compense for divorce too distant and un- 
pleasant for the bride and bridegroom to 
envision on the nuptial bed. The langu- 
age of S. 127 (8) (b) appears to suggest 
that payment of the sum and the divorce 
should be essentially parts of the same 
transaction so as to make one the con- 
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sideration for the other. Such customary 
divorces on payment of a sum of money 
among the so-called lower castes are not 
uncommon. At any rate the payment of 
money contemplatzd by S. 127 (8) (b) 
should be so linked with the divorce as 
to become payable only in the event ot 
the divorce. Mehar as understood in 
Mohammadan Law cannot, under any cir- 
cumstances, be considered as consideration 
for divorce or a payment made in lieu of 
loss of connubial relationship. AIR 1979 
SC 362, Rel. on; AIR 1979 Ker 116 (FB), 
Overruled; (1980) 1 APLJ (HC) 264, Re- 
versed. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1979 SC 362:(1979) 2 SCC 316: 

1979 Cri LJ 151 1, 2, 4, 7, 8, 9, 11 
AIR 1979 Ker 116 (FB) ll 


(1977) 18 Guj LR 133 12 
1976 Ker LT 87 1 
(1906) ILR 30 Bom 587 20 
(1886) ILR 8 All 149 (FB) 16 


Mr. A. Subba Rao, Advocate, for Ap- 
pellant; Mr. G. Nerasimhlu Advocate, for 
Respondent No. 1. 


KRISHNA IYER, J.:— The last judi- 
cial lap of the journey to gender justice 
made by Fuzlunbi, a married woman just 
past 80 years and talaged into destitution, 
constitutes the compassionate core of this 
case. The saga of Fuzlunbi, who had 
earlier secured an order for maintenance 
in her favour under S. 125 Cr. P. C. which 
was cancelled under Sec. 127 (8) (b) 
Cr. P. C., by three courts, tier upon tier 
in the vertical system, by concurrent mis- 
interpretation of the relevant provision, 
constitutes the kernel of her legal gri- 
evance. If her plea has substance, social 
justice has been jzttisoned by judicial 
process and a just and lawful claim due 
to a woman ‘in distress has been denied 
heartlessly and lawlessly. We say ‘Heart- 
lessly’, because no senisitive judge with 
empathy for the weaker sex could have 
callously cancelled an order for a month- 
ly allowance already made in her favour, 
as has been done rere. We say ‘lawlessly’ 
because no disciplined judge bound by 
the decision of this Court which lays 
down the law for the nation under Arti- 
cle 141 of the Constitution could have 
defied the crystal clear ruling of this 
court in Bai Tahira v. Ali Hussain Fissalli 
Chothia (1979) 2 SCC 316: (AIR 1979 SC 
862) by the disingenuous process of dis- 
tinguishing the decision. We are suprised 
by this process of getting round the rule 
in Bai Tahira’s case (Gupte) by the artful 
art of concocting a distinction without a 
diference. The Sessions Court and the 
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High Court, who had before them the 
pronouncement of the Supreme Ccurt, 
chopped legal logic to circumvent it. 
Reading their ‘reasoning’ we are left to 
exclaim how the high Bench argued icself 
out of Bai Tahira’s case by discovering 
the strange difference. l 


` 9. “‘Twixt Tweedledum and Twzed- 
ledee”. The discipline of law, the due 
process of law and the rule of law be- 
come mere claptrap if judges bound to 
obey precedent choose to disobey on un- 
tenable alibi. And, behind it all is the un- 
heeded wail of Fuzlunbi’s womanhood for 
the karuna and samata-o the law and we 
are conscientized into reversing the judg- 
ment under appeal in terms express. ex- 
plicit and mandatory so that mascrline 
injustice may not crucify the weaker sex. 
Small wonder that many a divorcee, be- 
guiled by Arts. 14 and 15 and the, ceci- 
sion in Bai Tahira’s case. may- well ex- 
claim, “How long, O Lord, how long!” - 


8. The brief facts which have led ‘to 
this appeal are that -Fuz.unbi, the appel- 
lant, married Khader Vali, the respondent, 
in 1966 and during their conjugal life, a 
son, Kader Basha, was born to them. The 
husband, an Additional Accountant im the 
State Bank of India, apparently drawing 


a salary well above Rs. 1,000/-, discard- ` 


ed the wife and the child, and the tor- 
mented woman, talaged out of the zon- 
jugal home, sought shelter in her par2nts’ 
abode. Driven bv destitution. she prayed 
for maintenance allowance for herself and 
her son under S. 125, Gr. P.C. and the 
Magistrate granted payment of a morthly 
sum of Rs. 250/- to the wife and Rs. B50/- 
to the child. The husbard challenged the 
award in the High Court where the un- 
justified neglect was upheld but the qian- 
tum of maintenance of the child was re- 
duced to Rs. 100/- per mensem. 


4, The respondent-husband resorted to 
the unilateral technique cf talaq, and ten- 
dered the magnificent sum of Rs. 500/- 
by way of mehar and Ks. 750/- towards 
maintenance for the pericd of iddat, hope- 
ful thereby, of extricating himself “rom 
the obligation to maintsin the appelant. 
-The Additional First Class Magis-rate 
vacated the grant of maintenance on the. 
score of divorce coupled with discharge of 
mahar and iddat dues. This order was 
unsuccessfully challenged in the Sessions 
Court. The desperate appellant reached 
the High Court and invoked its jurizdic- 
tion under S. 482, Cr. >. C. A Div.sion 
Bench of that Court, hcwever, dismissed 
the revision petition and Fuzlunbi has 


- 
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landed up in this court and banks 
upon the application of the rule in Bai 
Tabira’s case (AIR 1979 SC 362) (supra). 
5. The facts are clear, the talaq has 
snapped’ the marital tie. the flimsy mahar 
has been tendered together with the three 
months’ iddat dues and the dovorcee re- 
mains neglected. The question is whether 
Section 127 (8) (b) of the Code has been 
complied with or the vinculum, juris 
created by the order under S. 125 con- 
tinues despite the make-believe ritual of 
miniscule mahar which merely stultifies 
S. 127 (8) (b), Cr. P. C. and hardly fulfils it. 
The matter is no longer res integra. No 
one in his senses can contend that the 
mahar of Rs. 500/- will yield income 
sufficient to maintain a woman even if 
she wére to live on city pavements! What 
is the intendment of S. 127 (8) (b)P What 
is ‘the scheme of relief for driftwood and 
destitute wives and divorcees discarded 
bv heartless husbands? What is the pur- 
ose of providing absolution from the ob- 
gation to-pay continued maintenance by 
lumpsum liquidation? What, in short is 
the text and texture of the provision, if 
read in the light of the mischief to be 
avoided, the justice to be advanced? The 
conscience of social justice, the cornerstone 
of our Constitution will be violated and 
the soul of the scheme of Chapter IX of 


-the Code, a secular safeguard of British 


Indian vintage against the outrage of 
jetsam women and floatsam children, will 
be defiled if judicial interpretation sabo- 
tages the true. meaning and reduces a be- 
nign protection into a damp squib. The 
holistic art ot statutorv construction is 
not the pettifogging craft of lexical and 
literal reading of the text woefully keep- 
ing alive the moribund’ mores of a bygone 
age but, in the felicitous diction of Car- 
dozo, ‘the task of a translator’ the reading 
of algae and symbols given from without 
(by those) who have absorbed the spirit, 
have filled themselves with a love of the 
language they must read’. Lord Dennmg’s 
great tribute to the task of a judge is 
never barred by the law of limitation 
Foreword by Denning, M. R. to Supreme 
Court of India by Rajeev Dhavan. 


Many of the Judges of England have 
said that they do not make law. Thev 
only interpret it. This is an illusion which 
they have fostered. But it is a notion 
which is now being discarded everywhere. 
Every new decision — on every new situa- 
tion—is. a development on the law. Law 
does not stand still. It moves continually. 
Once this is recognised, then the task of 
the Judge is put on a higher plane. He 
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must consciously seek to niould the law 


so as to serve the needs of the time. He- 


must not be a mere mechanic, a mere 
working mason, laying brick on brick, 
without thought to the overall 
design. He must be an architect 
— thinking of the structure as a whole— 
building for society a system 
which is strong, durable and just. It is on 
his work that civilised society itself de- 
pends. 


6. We lay so much emphasis on the 
functional sensitization of a judge lest 
what is absurd may be fobbed as obvious 
by judicial semanticisation. 


7. We need not labour the point be- 
cause this court has already interpreted 
S. 127 (8) (b) in Bai Tahira (AIR 1979 SC 
862) and no judge in India, except a lar- 
ger bench of the Supreme Court without 
a departure from judicial discipline can 
whittle down, wish away or be unbound 


by the ratio thereof. The language used- 
is unmistakable, the logic at play is irre-. 


sistible, the conclusion reached is ines- 
capable, the application of the law as ex- 
pounded there is an easy task. And yet, 
the Division Bench, if we may with res- 
pect say so, has, by the fine art ot skirt- 
ing the real reasoning laid down ‘Unlaw 
in the face of the law in Bai Tahira which 
is hardly a service and surely a mischief, 
unintended by the Court may be, but em- 
barrassing to the subordinate judiciary. 


8. There is no warrant whatever for 
the High Court to reduce to a husk a de- 
cision of this court by its doctrinal gloss. 
The learned judges observe, to our baffle- 
ment— 


“The decision in Bai Tahira v. Ali 
Hussain Fissalli (supra) is to be confined 
only to the facts of that case. It falls to 
be distinguished for the following reasons: 
(i) the compromise of 1962 referred to 
therein was construed as not affecting the 
rights of a Muslim divorced wife in seek- 
ing to recover maintenance under Sec. 125 
Cr. P. C., (ii) what was considered to 
have been paid to the Muslim divorced 
wife was only the Mahr amount and not 
the maintenance amount payable for the 
Iddat period, (iii) The Mehr amount 
paid revealed a rate of interest which for 
a person residing in Bombay was held to 
be wholly inadequate to do duty for 
maintenance allowance, (iv) there was 
nothing in that case to show that_ the 
amount of Rs. 180/- paid towards Iddat 


represented the payment of a sufficient . 


maintenance amount for the three months 


period of Iddat' and, (y) the’ husband. in - 
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Sec; 127 (8) (b) Cr. P. C 

9. Let us quote a few passages’ from 
this Court’s ruling in Bai Tahira (1979) 2 
SCC 316 at pp. 322-23 : (AIR : 1979 SC 
362) to express the untenability of the 
excuse not to follow the binding ratio. 

Nor can Section 127 rescue the respon- 
dent from his obligation, payment of 
mehar money, as a customary discharge, 
is within the cognizance of that provision. 
But what was the amount of mehar? 
Rs. 5,000/-, interest from which could 
not keep the woman’s body and soul 
together for a day, even in that city where 
40% of the population are reported to live 
on pavements, unless she. was readv to 
sell her body and give up her soul! The 
point must be clearly understood that the 
scheme of the complex of provisions m 
Chapter IX has a social purpose. Ill used 
wives’ and desperate divorcees shall not 
be driven to material and moral derelic+ 


‘tion to seek sanctuary in the streets. This 


traumatic horror animates the amplitude ` 
of Section 127, Where the husband, by 

customary payment at the time of divorce, 

has adequately provided for the divorcee, 
a subsequent series of recurrent doles is 
contra-indicated and the husband liberat- 
ed. This is the teleological interpretation. 

the sociological decoding of the text of 
Sec. 127. The key-note thought is ade- 

acy of payment which will take reason- 
able care of her maintenance. 


The payment of illusory amounts by 
way of customary or personal law re- 
quirement will be considered in the re- 

uction of maintenance rate but cannot 
annihilate the rate unless it is a reasonable 
substitute. The legal sanctity of the pays 
ment is.certified by the fulfilment of the 
social obligation, not by a ritual exercise 
rooted in custom. No construction’ which 
leads to frustration of the statutory pro- 
ject can ‘secure validation if the Court is 
to pay true homage to the Constitution. 
The only just construction of the section 
is that Parliament intended divorcees 
should not derive a double benefit. If the 
first payment by way of mehar or ordain- 
ed by custom has a reasonable relation 
to the object and is a capitalised sub- 
stitute for the order under S. 125 — not 
mathematically but fairly — then Sec. 127 
(8) (b) subserves tke goal and relieves the 
obliger, not pro. tanto but wholly. The 
purpose of the payment ‘under any cus- 
tomary or personal law’ must be to ob- 
viate destitution of the divorcee and -to 

rovide. her with wherewithal.to maintain 
horace: ‘The whole scheme of S. 127 .(8).(b) - 
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is manifestly to recognise the substitute. . 


maintenance arrangement by lump sum so 
paid and is potential as provision for 
maintenance; to interpret otherwise is to 
stultify the project. Law is dynamic and 
its meaning cannot be pedantic but pur- . 
poseful. e proposition, therefore, is 
that no husband can claim under Sec. 127 
(8) (b) absolution from his obligation 
under Section 125 towards a divorced 
wife except on proof of payment of a sum 
stipulated by customary or personal law 
whose quantum is more or less sufficient 
to do duty for maintenance allowance. 


10. Glanville Williams in his “Leam- 
ing the Law” (pp. 77-78) gives one of the 
reasons persuading judges to distinguish 
precedents as: 


“that the earlier decisior is altogether 
unpalatable to the court in the later case, 
so that the latter court wishes to interpret 
it as narrowly as possible.” The same 
learned author notes that some judges 
may 


“in extreme and unusual circumstances, 
be aptto seize on almost any factual diffe- 
rence between this previous case and the 
case before him in order to arrive at a 
different decision. Some precedents are 
continually left on the shelf in this way, 
as a wag observed, they become very 
“distinguished”. The limit of the process is 
reached when a judge says that the pre- 
cedent is an authority only ‘on its actual 
facts.” 


We need hardly say that thase devices are 
not permissible for the High Courts when 
decisions of the Supreme Court are’ cited 
before them not merely because of the 
jurisprudence of precedents, but because 
of the imperatives of Art. 141. 


1l. We have been painstakingly drawn 
into many rulings of the High Courts but 
none except this one has had the advan- 
tage of the pronouncement in Bai Tahira 
(AIR 1979 SC 862). A Division Bench of 
the Kerala High Court—a ruling which 
perhaps advances the purpose more than 
the Full Bench decision which overruled 
it — dwelt on S. 127 3) (t) of the Code. 
Khalid, J. speaking for the court observed, 
and rightly if we may say so with respect, 
Kunhi Moyin v. Pathumma, 1976 Ker LT 
87- at p. 96. ; 

This section provides that the ` Magis- 
trate shall cancel the order for mainten- 
ance if any sum under any customary or 
personal law applicable to the parties is 
paid on divorce. This section may be pres- 

: sed into -service by. some ingenious -hus- 
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bands to defeat the provisions contained . 
in Section 125. We would like to make it 
clear that Section 127 (8) (b) refers. not to 
maintenance during. the period of iddat 
or payment of dower. Unfortunately, 
place of dower'is now occupied by dowry, 
payable by the girl’s parents, which till 
1-6-1961 was paid in public and thereafter 
in private; thanks to the Dowry Prohibi- 
tion Act, 1961. It is therefore not a sum 
of money which under the personal law 
is payable on divorce as expressed in 
Section 127 (3) (b). On the other hand, 
what is impliedly covered by this clause 
is such sums of money as alimony or 
compensation made payable on  dissolu- 
tion of the marriage under customary or 
personal law codified or uncodified, or 
such amount agreed upon at the time of 
marriage to be paid at the time of divarce; 
the wife agreeing not to claim mainten- 
ance or any other amount. We thought it 
necessary to clarify this position lest there 
be any doubt regarding the scope of Sec- 
tion 127 (8) (b), for, at the first blush, it 
might appear that, it takes away by one 
hand what is given under ‘S. 125 by the 
other hand. This is not so. 


While, in our view, the Full Bench deci- 
sion in Kamalakshi v. Sankaran AIR 1979 
Ker 116 in so far as it does not insist on 
an adequate sum which will yield a re- 
curring income to maintain the divorcee 
in future, is bad law and the Division 
Bench, in so far as it excuses the husband 
if he pays a sum which the ignorant wife 
at the time of marriage has agreed upon 


to relinquish maintenance after divorce, 
does not go far enough. 
12. A Division Bench of the Gujarat 


High Court Hajuben Suleman v. Ibrahim 
Gandabhai (1977) 18 Guj LR 183 at 
pp. 187-189, has sought, even by literal 
construction, to reach the conclusion that 
unless the divorcee voluntarily accepts a 
sum in lieu of future maintenance she is 
still entitled to her claim and S. 127 (8): 
(b) will not dissolve the liability of the 
usband. The Judges argue: ; 


“We are concerned with the interpreta- 
tion of sub-sec. (3) of Sec. 127, more par- 
ticularly clause (b) thereof. Evidently, this 
provision which seeks to confer power on 
the court to cancel an order of monthly 
allowance passed by it in certain specified 
contingencies, has to be confined strictly 
within the narrow limits laid down by 
sub-sec. (3). This is because the provision 
for maintenance of wives, whether marri- 
ed or divorced, who are unable to main- 
tain themselves“is“a social welfare measure . 
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applicable to all people irrespective of 
caste, creed, community or nationality. 
With the aforesaid background, we will 
now proceed to examine the provisions of 
sub-sec. (8) of Sec. 127. A bare reading of 
Clauses (a), (b) and (c) of that provision 
shows that three fact situations have 
been contemplated by the Legislature in 
which the Magistrate is given the power 
to cancel the order for monthly allow- 
ance. These fact situations are shown by 
the words (1) has remarried in Cl. (a), (2 
has received in Cls. (b) and (c) and (8) ha 
voluntarily surrendered in Cl. (c). Cls. (a) 
and (c) of the said provision do not pos- 
tulate any difficulty because they con- 
template the fact situation brought about 
by a voluntary and irrevocable act on 
the part of the divorced wife. Thus, 
Clause (a) contemplates the act of the 
wife in getting remarried and Cl. (c) con- 
templates the act of the wife in obtaining 
divorce from her husband and surrender- 
ing her rights to maintenance after 
divorce. Both these eventualities, as ob- 
served earlier, are brought about by a 
voluntary and irrevocable act on the part 
of the wife. If this is the obvious position 
to be kept in mind with regard to the 
scope an content of Cls. (a) and (c) of 
sub-sec. (8) of Sec. 127, we see no reason 
why we should adopt a different standard 
in oo the scope and content of 
l. (b). 


XX XX 
soph od it is clear that one of the even- 
tualities conferring jurisdiction on’ the 
Magistrate to cancel an order of monthly 
allowance can come into existence only 
on doing of a voluntary act by the wife 
of actually accepting the amount offered 
as contemplated by Cl. (b), It is to be 
noted that the Legislature has not us 
words indicating mere offer by the hus- 
band of the amount contemplated by 
Cl. (b) as sufficient to bring into existence 
the fact situation contemplated or bring 
into existence the eventuality on which 
the power of the Magistrate to cancel the 
order of maintenance is based. It appears 
that the Legislature has advisedly used 
the words “has received” in order to in- 
dicate and at the same time restrict the 
power of cancelling the order of monthly 
allowance to cases where the wife by a 
voluntary act on her part of receiving 
the amount contemplated by Cl. (b) brings 
about the eventuality contemplated for 
exercise of the said power....We, there- 
fore, hold that in order to exercise power 
conferred by Clause (b) of sub-sec. (8) of 
Section 127, it has to be found as a fact 
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that the wife has done a voluntary act of 
receiving the whole sum contemplated to 
be payable by Cl. (b). If the wife shows 
her unwillingness to receive the amount 
tendered, the provisions of Cl. (b) are not 
applicable.” 

18. Even the literal and the purposive 
approaches may sometimes concur, once 
we grasp the sozial dynamics of interpre- 
tation, will serve the cause of truth and 
justice. We are reminded of Lord Denn- 
ing’s fascinating reference in his “The Dis- 
cipline of the Law” to Portia’s plea for 
the pound of flesh but not a drop of 
blood! The traditional English view is 
yielding to the pressure of the modern 
European view (which is also the 
American view) expressed by Denning in 
delightful diction as The Discipline of 
Law, Lord Denning, pp. 20-21. 

‘the schematic and teleological’ method 
of interpretation. It is not really so alarm- 
ing as it sounds. All it means is that the 
ju ges do not go by the literal meaning 
of the words or by the grammatical struc- 
ture of the sentence. They go by the 
design of purpose which lies behind it. 
When they come upon a situation which 
is to their minds within the spirit 
— but not the letter of the 
legislation, they solve the problem by 
looking at the design and purpose of the 
legislature—at the effect which it was 
sought to achieve. They then interpret the 
legislation so as to produce the unasha- 
medly, without hesitation. They ask 
simply: What is the sensible way of deal- 
ing with this situation so as to give effect 
to the presumed purpose of the legisla- 
tionP They lay down the law accordingly. 
If you study the decisions of the Euro- 
pean Court, you will see that they do it 


ed- every day. To our eyes—shortsighted by 


tradition — it is legislation, pure and 
simple. But, to their eyes, it is fulfilling 
the true role of the courts. They are giv- 
ing effect to what the legislature intend- 
ed, or may be presumed to have intended. 
I see nothing wrong in this. Quite the 
contrary. 

14. Another angle to the subject of 
mahr and its impact on eee for main- 
tenance after divorce may be briefly con- 
sidered. Khalid, J. of the Kerala High 
Court in two cases has taken the view that 
S. 125 and S. 127, Cr. P. C. are concep- 
tually unconnected with payment of mahr 
and cannot bail out a Muslim: husband 
from his statutory obligation under Sec- 
tion 125. We are aware of the criticism of 
this conceptual Civorce between mahr and 
post-divorce maintenance by Dr. Tahir 


+ 
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Mahmood in his recent book on the 
‘Muslim Law of India’ (see p. 133) where 
the learned author prefers to retain tke. 
nexus between mahr and maintenance but 
has this to say: : 


In a recent case the Supreme Court has 
held that the sum paid under personal 
law — referred to in Cl. (b) of Sec. 1&7 
(3) of the Code — should be “more or 
ess sufficient to do duty for maintenance 
allowance”; if it is not so it can be com- 
sidered by the court for the reduction of 
the maintenance rate but 2annot annili- 
late that rate. This, indeed, is a liberal 
ruling and conforms to the spirit of Isla- 
mic law on the subject. 


‘15. Aside from this controversy, we 
may look perspicaciously at the legal con- 
notation of ‘dower’ and the impact of Ès 
payment on divorcees’ claim for main- 
tenance. We must first remember that 
Section 125-127 is a secular code deki- 
berately designed to prctect destitu-e 
women, who are victims of neglect dur- 
ing marriage and after divcrce. It is roat- 
ae in the State’s responsibility for tke 
welfare of. the weaker sections of women 
and children and is not corfined to mem-. 
bers of one religion or region, but tke 
whole community of womanhood. Second- 
ly we must realise that Muslim law shows 
its reverence for the wife in the institu- 
tion of Maher owon. Tt is `neither 
dowry nor price for marriaze. 

ky 


As explained in an old judgment 
Justice Syed Mahmood, maher is “not tke 
exchange or consideration- ziven by tke 
man to the woman, but an effect of the 
contract imposed by law on the husband 
as a token of respect for its subject: the 
women.” Giving a correct appraisal of 
the concept of maher, the Privy Council 
once described it as “an essential inci- 
dent to the status of marriage.” On ar- 
other occasion it explained that maher wes 
a ‘legal responsibility’ of the husband. 
These judicial observations evidence a 
correct understanding of the Islamic legel 
concept of maher. Dr. Tahir Mahmood 
“The Muslim Law of India’ p. 71. 


Baillie in his Digest of Mohammaden law 
says: 


‘Dower is not the exchange or cor- 
sideration given by the man to the woman 
for entering into the contract; but an ef- 
fect of the contract, imposed by the law 
on the husband as a token :n respect, for 
its respect, the woman....-. Dower be- 
ing, as already mentioned, cpposed to th 
usufruct of the woman’s person, the right 
to either is not completed without the 
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other. Hence on the one hand, dower is 
said to be confirmed and made binding 
on the husband by consummation. or by ` 
its substitute, a valid retirement, or by 
death, which by terminating the marriage, 
puts an end to all the contingencies to 
which it is exposed; and on the other 
hand the woman becomes entitled to it 
as soon as she has surrendered her per- 
son. 


16. Justice Mahmood has described the 
nature of Mehar in Abdul Kadir v. 
Salima, (1886) ILR 8 All 149 at pp. 157- 
158) (FB). According to him: 


“Dower, under the Muhammadan Law, 
is the sum of money or other property 
promised by the husband to be paid or 
delivered to the wife in consideration of 
the marriage, and even where no dower 
is expressly fixed or mentioned at the 
marriage ceremony, the law confers the 
right of dower upon the wife as a neces- 
sary effect of marriage. To use the lan- 
gauage of the Hedaya, ‘the payment of 
dower is enjoined by the law merely as 
a token of respect for its subject (the 
woman), wherefore the mention of it is 
not absolutely essential to the validity of 
a marriage; and, for the same reason, a 
marriage is also valid, although the man 
were to engage in the contract on the spe- 
cial condition that there should be no 
dower’ (Hamiltons Hedaya by 
Grady, p. 44). Even after the marriage 
the dower may be increased by the hus- 
band during coverture...... In this ‘sense 
and in no other can dower under the 
Muhammadan Law be regarded as the 
consideration for the connubial inter- 
course, and if the authors of the Arabic 
Text-books of Muhammadan Law have 
compared it to price in the contract of 
sale, it is simply because marriage is a 
civil contract under that law...... Such 
being the nature of the dower, the rules 
whic poemon its payment are necessarily 
affected by the position of a married 
woman under the Muhammadan Law. 
Under that law marriage does not make 
her Property the property of . the hus- 
band, nor does coverture impose any dis- 
ability upon her as to freedom of contract. 
The marriage contract is easily dissoluble, 
and the freedom of divorce and the rule 
of polygamy place a power in the hands 
of the husband which the law-giver in- 
tended to restrain by rendering the rules 
as to payments of dower stringent upon 
the husband. No limit as to the amount 
of dower has been imposed, and it may 
either be prompt, that is, immediately 
payable upon demand, or deferred, that 
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is payable upon..the -dissolution of mar- 
riage, whether by death or divorce. The 
dower may also be partly prompt and 
partly deferred; but when at the time of 
the marriage ceremony no specification in 
this respect is made, the whole dower is 
presumed to be prompt and due on de- 
mand.” | a ; 

In Tyabji’s Muslim Law (4th Edn.) it is 
stated: 

“Mehar is ‘an essential incident to the 
status of marriage. Regarded as a con- 
sideration for the marriage it is in theory 
payable before consummation; but the 
law allows its division in two parts, one of 
which is called ‘prompt’ payable before 
the wife can be called upon to enter the 
conjugal domicile, the other ‘defer- 
red’ payable on the dissolution of the 
contract by the death of either of the 
parties or by divorce. When the Kabin- 
nama does not specify the portion that is 
prompt and that which is deferred, evi- 
dence may be given of the custom or 
usage of wife’s family.” 


- 17. The quintessence of mehar whe- 
ther it is prompt or deferred is clearly 
inot a contemplated quantification of a 
sum of money in lieu of maintenance 
upon divorce. Indeed, dower focuses on 
marital happiness and is an incident of 
connubial joy. Divorce is farthest from 
the thought of the bride and the bride- 
groom when mehar is promised: More- 
over, dower may be prompt and is pay- 
able during marriage and cannot, there- 
fore, be a recompense for divorce too dis- 
itant and unpleasant for the bride and 
‘bridegroom to envision on the nuptial 
bed. Maybe, somehow the masculine ob- 
session of jurisprudence linked up this 
promise or payment as a consolidated 
equivalent of maintenance after divorce. 
Maybe, some legislatures might have 
taken it in that light, but the law is to be 
red r ws ve enacted. The language of 

. 127 (8 appears to suggest that pay- 
ment of the an and the ares anid 
be essentially parts of the same transac- 
tion so as to make one the consideration 
for the other. Such customary divorce on 
payment of a sum of money among the so 
called lower castes are not uncommon. At 
any rate the payment of money con- 
templated by S. 127 (8) (b) shouldbe so 





linked. with the divorce'as to become pay- 


able only in the event of the divorce. 
Mehar‘ as `` understood in Mohammadan 
Law cannot, under any circumstances be 


considered as consideration for divorce or: . 


a payment made-in lieu of loss of connu- 


bial relationship." Under S. 127 (8) (b) of. 
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the Cr. P. C., an order for -maintenance 
may be cancelled if the. Magistrate is 
_Satisfied that the woman has been divorc- 
ed by her husband and that she has re- 
ceived, whether before or after the said 
order, the whole >f the sum which, under 
any customary or personal law applicable 
to the parties was payable on such 
divorce, i f 


18. -We are, therefore, inclined to the 
view that even by harmonising payments 
under. personal and customary laws with 
the obligations under Ss. 125 to 127 of 
the Cr. P. C., the conclusion is clear that 
the liquidated sum paid at the time of 
divorce must be a reasonable and not an 
illusory amount and will release the quon- 
dam husband from the continuing liabi- 
lity, only if the sum paid is realistically 
sufficient to mamtain the ex-wife and 
salvage her from destitution which is the 
anathema of the law. This perspective of 
social justice alone does justice to the 
complex of provisions from .§. 125 to 
S. 127 of the Criminal Procedure Code. 


19. We may sum up and declare the 
law foolproof fashion: 


(1) Section 127 (8) (b) has a setting, 
scheme and a purpose and no falaq o 
the popoe different from the sense is 
permissible in statutory construction. 


(2) The payment of an amount, cus- 
tomary or other, contemplated by the 
measure must inset the intent of prevent- 
ing destitution and providing a sum which 
is more or less the present worth of the 
monthly maintenance allowances the 
divorcee may need until death or re- 
marriage overtake her. The policy of the 
law abhors neglected wives and destitute 
divorcees and S. 127 (8) (b) takes care ‘to 
avoid double parment, one under custom 
pt ee time of divorce and another under 


(8) Whatever the facts of a particular 
case, the Code, by enacting Ss. 125 to 127, 
charges the court with the humane obliga- 
tion of enforcing maintenance or its just 
equivalent to ill-used wives and castaway 
ex-wives, only if the woman has received 
voluntarily a sum, at the time of divorce, 
sufficient to keep her going according to 
the circumstances of the parties. 


(4) Neither ersonal law nor other 
salvationary ` plea will hold against the 
‘policy of public law pervading S. 127 (8) 
(b) as much as it does S. 125. So a farth- 
ing is.no substitute for a fortune nor naive 
consent equivalent to intelligent accept- 
ance. - ae po ca ee aA 
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- (6) Here the mehar paid is Rs. &0/- 
and the income therefrom may well be 
- Rs. 5/- a month, too ludicrous to mertion 
as maintenance. The amount earlier 
awarded is the minimum. f 

20. Before we bid farewell to Fazlanbi 
it is necessary to mention that Chief Jus- 
tice Beharul Islam, in an elaborate jadg- 
ment replete with quotes from the Holy 

Quoran, has exposed the error of early 
English authors and judges who dealt 
with talaq in Muslim Law as good sven 
if pronounced at whim or in tantum, 
and argued against the diehard view of 
Batchelor, J. ((1906) ILR 30 Bom 537 
(539)) that this view “s good in law, 
though bad in theology’. Maybe, wher the 

oint directly arises, the question will 
have to be considered by this court, but 
enough unto the day the evil thereof and 
we do not express our opinion on this 
question as it does not call for a decision 
in the present case. 


21, We allow the appeal. 
~ - Appeal allowed. 





AIR 1980 SUPREME COURT 1737 
(From: Bom>ay) - 
-§. MURTAZA FAZAL ALI AND 
A. D. KOSHAL,, JJ. 


Criminal Appeal No. 104 of 1978, D/- 
17-1-1979. i 

Dadamiya and: another, Appellan-s v. 
State of Maharashtra, Respondent. 


(A) Penal Code (45 of 1860), S. lal — 
Prevention of Corruption Act (2 of 1347), 
S. 5 — Conviction under — Finding by 
lower Courts that offence is proved be- 
yond reasonable doubt — Supreme Court 
did not interfere in appeal by special leave. 
(Constitution of India, Art. 186). . 

(Para 2) 

(B) Penal Code (45 of 1860), - S. 161 — 
Prevention of Corruption Act (2 of 1347), 
S. 5 — Offence under.— Sentence — Im- 
prisonment of one year awarded — No 
necessity to impose fine.. (Para 3) 
’ FAZAL ALI, J.:— In this appeal by 
special leave the appellant No. 1 has been 
convicted under S. 161 of the Indian P=nal 
Code and S. 5 of the Prevention of Cor- 
ruption Act and sentenced to one year's 
rigorous. imprisonment and a fine of 
Rs. 800/-. Rasulbi, the second appel aut, 


Dacamiya v. ‘Stete of Maharashtra © 


. himse 


W 


S.C. 1737 - 


'S.-201 I. P. C. and sentenced to imprison- 
ment till the rising of the Court. >- - 


_ 2. The facts relating to the prosecution 
of the appellants. have been detailed in 
the judgment of the High Court and the 
Special Judge and it is not necessary for 
us to repeat the same all over again. Both 
the courts below after careful considera- 
tion and detailed marshalling of the evi- 
dence found that the prosecution case 
against the appellants has been proved 
beyond reasonable doubt. The defence of 
the appellant was that he had not taken 
the bribe but the money was planted on 
him. The courts below have rejected the 
defence of the appellant and have pointed 
out that there was no reason for the police 
or the complainant to falsely implicate 
the nppallann, Mr. Anwar Ahmed in sup- 
port of his appeal submitted a number of 
arguments based on the evidence and the 
facts of the case which were advanced 
‘before the High Court and rejected. We 
are not in a position to accept these argu- 
ments in this Court as they appear to us 
to be wholly untenable. For instance it 
was argoad that the appelant did not 
receive the money which was 
paid to his wife. The High Court has 
rightly pointed out that there is over- 
elming evidence to prove that the 
money was paid to Rasulbi as desired . by 
the appellant and she tried to destroy the 
currency notes, 


3. It was next contended that Art. 14 
is a patrol book showing the tour pro- 
me of the first appellant, showed 
that he was to leave for some other place 
from 25-5-69 to 28-5-69 but this does not 
pos a complete alibi for Dadamiya. 
e document has no authenticity as it is 
written by Dadamiya in his own writing 
and does not exclude the possibility of his 
returning to P. S. Wani on 28-5-69 to re- 
ceive the bribe offered. This circumstance 
therefore is of no assistance to the first 
appellant. As regards the question of sen- 
tence since the appellant has been award- 


- ed a sentence of one year it is not neces- 


sary to impose a sentence of fine. We, 
therefore, while maintaining. the convic- 
tion and the sentence of imprisonment, ‘set 
aside the sentence of fine. With this modi- 
fication the appeal is dismissed. 


Appeal dismissed. 


who is the wife of the first appellant, has ` 


been convicted under S. 165-A I. P. C. and: 
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AIR 1980 SUPREME COURT 1738 
(From: Orissa) 
R. S. SARKARIA AND D. A. DESAI, JJ. 
Criminal Appeal No. 201 of 1975, D/- 
16-8-1979. 


Rabi Chandra Padhan - and others, 
Appellants v. State of Orissa, Respondent. 


(A) Evidence Act (1 of 1872), S. 32 — 
Dying declaration — Absence of names 
of eye witnesses would not by itself in- 
troduce an infirmity in dying declaration. 

(Para 9) 


(B) Evidence Act (1 of 1872), S. 32 — 
Recording of dying declaration — It 
should preferably be in question and ans- 
wer form. (Para 10) 


Cases Referred: Chronological Paras 
AIR 1965 SC 939 : (1965) 2 Cri LJ 81 10 


DESAI, J.:— This appeal under Sec- 
tion 2A of the Supreme Court (Enlarge- 
ment of Criminal Jurisdiction) Act, arises 
from a trial held by the learned Addi- 
tional Sessions Judge, Cuttack against the 
present six appellants and two others in 
which they were charged for committing 
the murder of one Lakshman Kumar Das 
and thereby committing an offence under 
S. 802 read with S. 34, Indian Penal Code 
or in the alternative under S. 802 read 
with S. 149 Indian Penal Code. 


2. Prosecution case is a very simple 


one. There was some litigation between’ 


deceased Lakshman Kumar Das on one 
hand and the appellants on the other and 
the relations between them were embit- 
tered. On 4th April, 1971 in the early 
hours of the morning deceased went out 
in the open place to ease himself. He was 
sitting behind a ridge in the land belong- 
ing to one Raghu Padhan. At that time 
accused 2 Rabi Chandra Padhan approach- 
ed him and gave him a blow with a bam- 
boo stick on his right thigh. Deceased 
Lakshman Kumar Das tried to escape. At 
that time the other accused came over 
there. Accused 5 was armed with a Katua 
and other accused were armed with bam- 
boo sticks. All the accused belaboured 
the deceased. The deceased raised an 
alarm. which attracted the attention of 
P. W. 1 Chakradhar Muduli, P. W. 2 
Kanhai Muduli and P. W. 3 Rajan Muduli. 
A large crowd collected there and on 
seeing them the accused` ran away. De- 
ceased Lakshman Kumar Das was placed 
on a cot described as Khatia and was 
taken to Banki Police- Station where first 
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information report. Ext. 9 on the informa- 
tion given by deceased Lakshman Kumar 
Das himself was recorded. He was then 
taken to the hospital nearby. On an inti- 
mation being sent to the local Magistrate, 
P. W. 9 Prasana Kumar Patnaik, Addl. > 
Tahsildar Banki, went to the hospital and 
recorded the dying declaration Ext. 4 of 
the deceased. The deceased succumbed 
to his injuries on 5th April, 1971. The ac- 
cused were arrested and charge-sheeted 
for the aforementioned offences. 


8. Before the learned Addl. Sessions 
Judge the prosecution led evidence of 
three witnesses, P. W. 1 Chakradhar 
Muduli, P. W. 2, Kanhai Muduli and 
P. W. 3, Rajan Muduli and the dying 
declarations oral as well as written made. 
by the deceased Lakshman Kumar Das. 
The learned Addl. Sessions Judge was not 
impressed with the testimony of the eye- 
witnesses because in his view the occur- 
rence took place much before day break 
and. therefore, eye-witesses could not 
have been present to witness the occur- 
rence. He was also not satisfied that the 
two dying declarations Ext. 9 also treated 
as first information report and Ext. 4 re- 
corded by P. W. 9 Prasana Kumar Patnaik 
Addl. Tahsildar, Benki, narrated a truth- 
ful version of the occurrence. In this view 
of the matter the trial Court acquitted all 
the accused observing that the charge 
was not brought home to them. 


4. The State of Orissa preferred an 
appeal to the High Court of Orissa 
against the acquittal of the accused. The 
High Court reversed the findings of the 
trial Court holding that the dying de- 
clarations narrated a truthful version of 
the occurrence and were an acceptable 
piece of evidence on which a conviction 
can be founded even in the absence of 
any independent corroboration. However, 
as the deceased had not named accused 1 
in Ext. 9 and had also not named accus- 
ed 8 in Ext. 4 they were given benefit of 
doubt. The High Court also observed that 
there is no justification for discarding the 
evidence of the eye-witnesses. In accord- 
ance with these findings the High Court 
set aside the acquittal of original accus- 
ed 2to7 and convicted them for commit- 
ting an offence under S. 302 read with 
S. 34, I. P. C. and sentenced each of them to 
suffer rigorous imprisonment for life. The 
appeal by the State of Orissa against the 
acquittal of original accused 1 and 8 was 
dismissed and their acquittal was affirmed. 
Hence this appeal by original accused 2 
to 7. 


r 
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5. Mr. R. L. Kohli, learned counsel 
who appeared for the appellants, urged 
that the two written dying declaraions 
Exts. 9 and 11 in that order do not -pre- 
sent a correct and truthful version of the 
occurrence in as much as there is varia- 
tion with reference to participation oZ ac- 
cused 1 and 8 and that the deceased hav- 
ing number of litigations between him 
and the accused, would be motivat- 
ed to include as many inmate: of 
the family of the accused as possible 
to wreak vengeance. At any rate. it was 
urged that certain circumstances diszlos- 
ed in the evidence would affirmat-vely 
show that the occurrence must have tiken 
place much before the morning twiight 
and a simultaneous attack by a number 
of persons would make :t impossible for 
the deceased to indentfy his assaiants 
and presumably the deceased was draw- 
ing upon his imagination aided by his Feel- 
ing of enmity towards tke accused in_im- 
plicating large number of persons rom 
the family of the accused. It was u-ged 
that presence of eye-witnesses is utcerly 
unnatural and there are serious discrepan- 
cies between the evidence of eye-wit- 
nesses and, therefore, it would-be hazard- 
ous to rely upon their testimony. It was 
also contended that if the view of evi- 
dence taken by the learred trial Judge is 
reasonable ad probable on the evidənce 
led before him, it would be improper for 
the High Court to interfere with the carder 
of acquittal on the only ground that an- 
other view of occurrence is possible on the 
evidence in the case. Ih other worcs, it 
was said that unless the High Court came 
to an affirmative conclus:on that the view 
taken by the learned trial Judge is ut-erly 
unreasonable and against the weight of 
evidence, interference by the High Court 
with the order of acquitzal is unjustified. 

6. We may first examme the two dying 
declarations Ext. 9 (treated as F. _. R. 
also) recorded by P. W. 18 Bamadeb 
Swain, Officer-in-charge of Banki Police 
Station when deceased was brought to 
the police station at about 9 a. m. on 4th 
April, 1971, and Ext. 4 recorded by 
P. W. 9 Prasana Kuma: Patnaik Addi. 
Tahsildar, Banki, on the same day arcund 
11-15 a. m. 


7. It is well settled by a catena of 
‘decisions of this Court that if after search- 
ing scrutiny the Court is satisfied that the 
dying declaration represents a _ truthful} 
version of the occurrenee in which the 
deceased received injuries which led to 
his death then even in the absence of any 
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independent corroboration a conviction 
can be founded thereon. 


. 8. The first dying declaration Ext. 9 is 
a fairly detailed dying declaration. In 
this dying declaration deceased has nam- 
ed original accused 2 to 8 as his assail- 
ants. He has also referred to the place 
where the incident occurred as also wea- 
pons with which he was attacked and 
beaten, and the motive which prompted 
the accused to belabour him. 


9. Mr. Kohli contended that this dying 
declaration suffers from three serious in- 
firmities. It was urged that accused 1 is 
not-named as one of the assailants in it 
and secondly that even though deceased 
had suffered as many as 21 injuries no 
blood was found at the scene of occur- 
rence and thirdly the names of the wit- 
nesses who claim to be eye-witnesses have 
not been mentioned in the declaration. It 
was also pointed out that the name of 
Kanhai Muduli mentioned in Ext. 9 as 
witness to the occurrence has not been 
examined because P. W. 2 who was exa- 
mined was not Kanhai Muduli referred to 
in Ext. 9. We are not impressed by the 
submission. The offence was registered 
on Ext. 9 itself, it-being treated as F. I. R., 
and the names on 7 accused are disclosed 
therein. The eye-witnesses have referred 
to the presence of original accused 1 as 
8th accused. If the evidence of eye-wit- 
nesses is to be discarded as urged by Mr 
Kohli, then that evidence could not be 
urged in support of the alleged infirmity 
in Ext. 9. Similarly, absence of blood at, 
the scene of occurrence ceases to be of 
any importance in view of the nature of 
injuries suffered by the deceased. The 
weapons used were hard and blunt wea- 
pons, namely stick and katus. The deceas- 
ed has not suffered any incised wound. ` 
Undoubtedly, as many as 6 lacerated 
wounds were found on the person of the 
deceased when examined by P. W. 4 Dr. 
Z. N. Begum but no suggestion was made 
in the cross-examination of P. W. 4 Dr. 
Z. N. Begum that there must have been 
such profuse bleeding that even if deceas- 
ed had put on clothes blood should have 
trickled to the ground or blood should 
have heen traced along the path he crawl: 
ed over from where P was first attack- 
ed to where he was further belaboured. 
Therefore, no importance can be attached 
to the absence of blood at the scene of 
occurrence nor would it introduce any 
infirmity in the dying declaration. Similar- 
ly, absence of names of eye-witnesses in 
the dying declaration would not by itself 
introduce an infirmity. in the dying de- 
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claration. However, it may. be pointed out . 


that the name of P. W. 2 is mentioned in 
the dying declaration. In this connection 
it was urged that Kanhai Muduli referred 
to in the dying declaration is not P. W. 2 
but he is some other person and that an 
imposter has been brought before the 
Court assuming the name of Kanhai 
. Muduli. P. W. 2 has stated in his evidence 
that he is also known as Sanai Muduli. 
P. W. 2 Kanhai, Sanai Muduli 
son of P. W. 3 Rajan Muduli and Rajan 
Muduli has stated that P, W, 2 is his son. 
P. W. 2 Kanhai Muduli was cross-examin- 
ed with reference to his name in the 
voters’ list where he is mentioned as Sana- 
tan Muduli. This is hardly sufficient to 
condemn P. W. 2 as an imposter because 
vagaries of electoral roll are not un- 
known. Therefore, it cannot be said that 
someone who is named as an eye-witness 
in Ext. 9 has been deliberately dropped 
and an imposter has been brought in 
his place as P. W. 2. There is one more 
criticism of the dying declaration to which 
we would refer soon after specific infirmi- 
ties pointed out with reference to the 
Ai dying declaration Ext. 4 are exam- 
ined. 


10. The second dying declaration 
Ext. 4 was recorded by P. W. 9 Prasana 
Kumar Patnaik, Addl. Tahsildar at about 
11-15 a. m. on 4th April, 1971. It is a short 
cryptic statement. In Ext. 4 the deceased 
has stated that at 5.80 in the morning he 
was easing himself when some one gave 
him a heavy blow. He then stated that 
accused 2 Rabi Chandra Padhan gave him 
a blow on his thigh with a bamboo lathi 
and then accused 8, 4, 5, 6 and 7 attack- 
ed and beat him. Now, when a Magistrate 
records a dying declaration, preferably 
it should be in question and answer form. 
That has unfortunately not been done. In 
fact, there is no proper questioning to 
elicit full information. But even here ac- 
cused 2 to 7 are mentioned by the deceas~ 
ed as his assailants. The time of the oc- 
currence is mentioned. It was contended 
that the scene of occurrence is not dis- 
closed and that the name of accused 8 is 
omitted. Undoubtedly, 8 accused were put 
on trial for committing murder 
deceased. In Ext. 9 the first dying de- 
claration, the presence of accused 1 is not 
mentioned and the name of accused 8 is 
omitted in the second dying declaration 
Ext. 4. After referring to the decision in 
Thurukanni Pompiah v. State of Mysore, 
AIR 1965 SC 989: ((1965) 2 Cri LJ 31) 
it was urged that where a record of the 


dying declaration -if it is: more..than one»: . 


is the. 


of the - 
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is not :consistent it would introduce an 
infirmity in the dying’ declaration. In that 
case in the first dying declaration names 
of two assailants were mentioned but in 
the subsequent dying declaration an im-- 
provement was made that the assailants 
were 4 in number. After rejecting- the 
evidence of eye-witnesses this Court ob- 
served that as the improvement would 
introduce a serious infirmity it would be 
unsafe to place implicit reliance on such 
a dying declaration. The decision pro- 
ceeds on the facts of the case. Moreover, 
where the deceased in a later dying de- 
claration implicates more persons as his 
assailants than on the earlier occasion 
when his memory must be quite fresh, 
the court is put to caution that the de- 
ceased may have been prompted to im- 
plicate some innocent persons or is draw- 
ing on his imagination or is using the 
occasion to wreak vengeance on some 
persons. But here reverse is the position. 
Tn fact, when his memory was very fresh 
the deceased implicated accused 2 to 8 
in Ext. 9 but did not refer to the presence 
of accused 8 in his second dying decla- 
ration. Such a situation cannot be put on 
par with one that was before this Court 
in Thurukanni Pompiah’s case AIR 1965 
SC 939. In this case there is not the slight- 
est suggestion that there was someone 
who would prompt the deceased. On the 
contrary, even though the deceased was 
taken on a cot to the police station which 
would imply that some persons must have 
lifted the cot and some others must have 
‘accompanied all the way to the police sta- 
tion, none appears to. have interposed to 
rompt the deceased. The High Court ` 
Ba found that the nearest relation of the 
his brother who was no- 
where in the picture because he was far 
away. In this background the omission of 
name of accused 1 from dying declaration 
Ext. 9 and that of both accused 1 and 8 
in dying declaration Ext. 4 would in our 
opinion, not detract from the credibility - 
of the dying declarations. At best the. 
Court would be put to caution about 
participation of accused 1 and 8 in the 
occurrence. They have been on this ac- 
count acquitted by both the Courts. 


11. It was also urged that the deceas- 
ed must not have been able to identify 
the assailants inasmuch as Jooking to cer- 
tain circumstances elicited in evidence 
the incident must have occurred before 
the day break or even before the morning 
twilight and, therefore, it would be un-’ 
wise ‘to place reliance on the dying de~ 
-elaration. It: was :pointed: out ‘that the -de-: 


deceased is 
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ceased reachéd the police station accord- 


ing to the investigating off:cer P. W. 18 on ` 


4th April, 1971 at 9 a. m. After dying de- 
claration Ext. 9° was recorded at the 
police station the deceased was taken to 
Banki Hospital where 


evidence of P. W. 5 Dr. Anirudha 


Acharya the deceased arrived at 9 a. m. It. 


was also pointed out that according to 
P.W. 18 Bamadeb Swain he took half an 
hour in recording dying declaration 
Ext. 9 and then the deceased was sent to 
hospital. This would imply that the de- 
ceased must have arrivec at the police 
station at least around 8-30 a. m. It was 
further pointed out that this incident oc- 
curred at Village Pasania which accord- 
ing to P. W. 138 Bamadeb Swain, the in- 
vestigating officer, is at a distance of 
20 Km. from Banki Police Station. It was 
contended that if deceased was taken all 
the way in a cot lifted by village people, 
from Pasania to Banki Police Station and 
covered a distance of 20 Em. they would 
at least require more than four to 4.80 
hours and, therefore, the incident must 
have occurred much before 4 a. m. be- 
cause after the incident some time must 


have been spent in making arrangements - 


to collect people to bring a cot and to 

ut the deceased onthe cot and then take 

im all the way to Banki Police Station. 
ane, it was urged that the inci- 
dent must have occurred when it must be 
dark and neither the deceased nor the 
eye-witnesses could have identified the 
assailants undoubtedly, aczording to in- 
vestigating officer P. W. 15. Village Pasa- 
nia is shown to be at a distance of 20 Km. 
from Banki police station. The witnesses 
who accompanied the deceased have stat- 
ed that they had to cover a distance of 
about six miles which means about 10 Km. 
for reaching Banki police station from 
village Pasania. The question is whether 
this distance of 20 Km. spoken to by 
P. W. 18 is the distance along the known 
road or as the crow flies. H may be that 
the witnesses had taken the deceased by 
the shorter route and not along the vehi- 
cular traffic road. It is equally true that 
P. W. 18 asserts that the deceased arrived 
. at Banki police station at 9a.m. and Dr. 
Anirudha Acharya asserts that the de- 
ceased arrived at the hospital at -9 a. m. 
Somewhere some error is committed but 
the deceased himself has stated both in 
Ext. 9 and Ext. 4 that he had gone out 
for easing at 5-30 a. m. Village people are 
known to go to ease themselves at an 


open place and ordinarily it would be in 


„the early. morning. Therefore, the consist-. 


Rabi: Chandra v.'State -of Orissa: -- 


eccording to the 
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ent ` version in the two dying declarations - 


can be accepted’ as representing the correct 


- time subject, of course, to the assessment 


about time‘ by the rustic villagers. The- 
evidence with regard to the distance is 
rather not very clear and, therefore, on 


- such an uncertain evidence it would not 


be wise to reject the dying declaration. 
12. We have minutely examined the 
infirmities in the two dying declarations 
as pointed out by Mr. Kohli and we are 
not impressed by any of them. The High 
Court has also examined those infirmities 
and has rejected them. We are in agree- 
ment with the High Court that after close 
and searching scrutiny the dying declara- 
tions represent a truthful version of the 
occurrence and, therefore, they would 


` afford a reliable basis for founding a con- 


viction thereon. 

18. The learned Addl. Sessions Judge 
rejected the dying declarations on 
grounds which are wholly untenable. The 
trial Court rejected the evidence of eye- 
witnesses as unworthy of belief and there- 
after picked up some of the statements 
made by these witnesses to find fault with 
the dying declarations. This would not be 
a correct approach to determine the credi- 
bility and reliability of the dying declara- 
tions. This approach of the trial Court is 
improper and, therefore, the High Court 
was justified in differing from the same. 


14, The High Court was also of the 
opinion that there was no justification for 
Giscarding the evidence of eye-witnesses 
P. Ws. 1 to 8 about the occurrence at 
least on the ground on which the ‘trial 
Court has discarded their evidence be- 
cause that ground is not tenable. Now, 
undoubtedly we.would have examined the 
evidence of these eye-witnesses a little 
more in detail, however, we would re- 
frain from. doing so because it is not 
necessary to do so in the facts of this case. 
Secondly it can be broadly stated that the 
view of the evidence of the eye-witnesses 
taken by the learned trial Judge can be a 
possible view and cannot be discarded 
as wholly unreasonable though we should 
point out that some of the reasons that 
weighed with the learned trial Judge for 
discarding the evidence are far from con- 
vincing. The most important aspect that 
influences the decision of the learned ‘trial 
Judge for rejecting eye-witnesses’ account 
was that if the deceased was taken in a 
cot over a distance of 20 Km. and yet if 
they reached the police station at 9 a, m. 
the incident must have occurred much 
‘before the morning twilight or: during the > 
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‘dark hours and, therefore, neither the de- 
ceased nor the eye-witnesses were in a 
position to identify the assailants of the 
deceased. This view of the learned trial 
Judge is utterly unreasonable and un- 
tenable and in reaching this conclusion 
surmises were drawn from incomplete 
evidence which would not be permissible. 
On this point we are in agreement’ with 
the High Court that the incident must 
have occurred around 5-80 a. m. on 4th 
July, 1971. In the absence of evidence to 
the contrary the almanac would show 
that there would be enough morning 
twilight at 5-80 a.m. and this is borne 
out by a very natural circumstance that 
the deceased had gone out to ease him- 
self. It is, therefore. not necessary to 
probe the evidence of the eye-witnesses 
any further and we would leave it as it is. 
However, once we accept the dying de- 
clarations as narrating a truthful version 
of the occurrence the charge is brought 
home to the present appellants and their 
conviction must be confirmed. 


15. Accordingly, this appeal fails and 
is dismissed. Accused 8 Ganesar Padhan 
and accused 7 Nilamani Padhan have 
been released on bail. Their bail bonds 
are cancelled. | They must surrender to 
serve out the sentence. 

Appeal dismissed. 


AIR 1980 SUPREME COURT 1742 
(From: Madras) 
R. S. SARKARIA, P. N. SHINGHAL AND 
O. CHINNAPPA REDDY, JJ. 


Criminal Appeal No. 2 of 1973, D/- 
24-7-1979. 


Mohd. Kunhi, Appellant v. Mohd. Koya 
and others, Respondents. 


Income-tax Act (48 of 1961), S. 182 (5) 
— Seizure of large sum from the person 
of accused by Police — Criminal pro- 
ceeding subsequently dropped — Appli- 
cation under S. 182 by I. T. O. request- 
ing payment of amount to him as it re- 
presented undisclosed income of accused 
— 1. T. O. held could only retain amount 
sufficient to satisfy the income-tax asses- 
sed and was bound to return balance — 
Return of balance with admissible in- 
terest under Act ordered. (Para 2) 

CHINNAPPA REDDY, J. :— Moham- 
mad Koya was searched on suspicion by 
the Railway Police when he alighted at 
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the Madras Central Station on 29th Janu- 
ary, 1970 by the West Coast Express. A 
sum of rupees one lakh in currency notes 
of 100 rupee denomination was seized from 
his person. Mohd. Koya was arrested and 
produced before the Second Presidency 
Magistrate, Madras, who remanded him 
to custody. After investigation, the Ins- 
pector, Railway Police Madras Central, 
reported to the Magistrate that no cog- 
nizable offence was disclosed against 
Mohd. Koya and the proceedings may, 
therefore, be dropped. Mohd. Kunhi filed 
a petition before the Presidency Magis- 
trate claiming that the money belonged 
to him and that he had entrusted Moham- 
med Koya with the money for being paid 
to a constituent at Bombay. Mohammed 
Koya also supported the petition filed by 
Mohammed Kunhi. Meanwhile Vth In- 
come-tax Officer, V Madras, having been 
duly authorised by the Commissioner of 
Income-tax, Madras, Kerala and Bombay, 
filed an application betore the Presidency 
Magistrate praying that the amount mav 
be paid to him under Section 132 of the 
Income-tax Act as the amount represent- 
ed the undisclosed income of Mohammed 
Koya. The learned Presidency Magistrate 
rejected the application of Mohammed 
Kunhi and allowed that of the Income-tax 
Officer. A Criminal Revision Petition filed 
by Mohammed Kunhi in the High Court 
of Madras was dismissed by Maharajan J., 
on 13th October, 1972. The present ap- 
peal has been filed by Mohammed Kunhi 
on a certificate granted by the High Court 
of Madras under Article 134 (1) (c) of the 
Constitution. It was brought to the notice 
of Maharajan J., at the time of the dis- 
posal of the Criminal Revision petition, 
that Mohammed Koya from whom the 
currency notes were seized had subse- 
quently been assessed to pay Income-tax 
of Rs. 62,375/- and a penalty of Rupees 
50,000/-. It is now brought to our notice 
and it is not disputed oy the learned 
Counsel for the respondents, that the 
order imposing the penalty has been set 
aside on appeal. The present prayer of 
Mohammed Kunhi is for a return of the 
amount in excess of the income-tax asses- 
sed on Mohammed Koya. The question of 
law to decide for which the certificate was 
granted. by the Madras High Court has 
not now been pressed before us. 


- We do not see how the request of 
the appellant that the amount in excess 
of the tax assessed on Mohammed Koya 
should be returned to him can be refused. 
Mohammed Koya has no objection to this 
course and the learned Counsel appearing 
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for Mohammed Koya has stated so 5e-. 


fore us. Under Section 182 (5) of the In- 
come-tax Act the Income-tax Officer can 
only retain the amount sufficient to sa“is- 
fy the demand and is bound to release 
the balance. We, therefore. direct he 
third respondent Income-tax Officer to 
return to the appellant Mohammed Kuahi 
` Ithe amount in excess of the Income—ax 
assessed on Mohammed Xoya together 


with such interest as may be admissible. 


under the provisions of the Income-ax 
Act. The appeal is dismissed subject to 
this direction. i 

Appeal dismiss=d. 


AIR 1980 SUPREME COURT 174 
(from: Allahabad) 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
Criminal Appeals Nos. 175 and 176 of 
1972, D/- 27-8-1979. 
Mohanlal Hargovind Dass, Appellant 
v. Ram Narain aod obers; Respondents 


State of U. P. Appellant v. Ram Narain 
and others, Respondents. ` . 

Constitution of India Art. 186 — £p- 
peal by special leave agaimst acquittal of 
accused under S. 395, I. P. C. — Inter- 
ference by Supreme Cour: 

The High Court in appeal against csn- 
viction of the accused under S. 395 I. P. C. 
had aquitted the accused on the ground 
that the prosecution had not proved the 
case beyond reasonable doubt. 


Held, that as the prosecution case was 


fraught with inherent imp-obabilities and 
as it could not be said that the view taken 


by the High Court was not reasonably. 


possible or that the judgment of the Heh 
Court was in any way perverse, the Sup- 


reme Court would not interfere merely 


because it might have taken a different 
view on the evidence. (Para 5) 


FAZAL ALI, J.:— These appeals by 
special leave are directed against the 
judgment and order of -he Allahabad 
High Court acquitting the respondents 
Ram Narain, Ram Piarey and Ram Achal 
of the offence under S. 335 I. P. C. of 
which they were convicted by the Səs- 
sions Judge. 


2. A detailed narrative of the prosecu- 
tion story has been given in the judgment 
of the Sessions Judge and the High 
Court and it is not necessary for us te 
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repeat the same all over again. Briefly put 
the allegation of the prosecution is that 
the Allahabad office of the Factory, a 
branch of which was situated in village 
Kareha had to disburse some payments 
to the contractors at Kareha in the Dis- 
trict of Allahabad, which is about 25 te 
80 miles away. Apart from Kareha there 
were other branches also where certain 
payments had also to be made. For this 
purpose on 1-11-1966, the Head Office at 
Allahabad sent a jeep carrying the driver 
Madho Ram P. W. 12 and the Account- 
ant of the Factory Ramesh Chandra. 
P. W. 5, with a sum of Rupees 
70,000/- out of which Rs. 7,000 was 
to be disbursed at the Kareha, Rupees 
11,000/- to be disbursed at Karma and 
other branches near about that place. The 
remaining amount of Rs. 52,000/- was to 
be paid to the other branches situated 
across the Ganges, It appears from the 
evidence of Ramesh Chandra at p. 44 of 
the paper book that other branches on 
the trans-Ganga where the money was te 
be disbursed did not lie on the way to 
Kareha but the jeep had to retum to 
Allahabad for going to these villages for 
disbursing the amount. This fact is 
rather important because it introduced an 
element of an inherent improbability in 
the prosecution story. It is stated that 
when the jeep reached village Kareha, it 
was surrounded by the accused persons 
and one of the accused viz. Ram Narain 
snatched the bag from the hand of Ramesh 
Chandra and whipped out a pistol in 
order to scare away the crowd.. Thereafter. 
the dacoits left on a horse back. The 
tyres of the jeep had been punctured: be- 
fore the dacoity took place. 

8. The respondents pleaded innocence 
and denied their participation in the 
dacoity. 


4. The learned Sessions Judge after 
considering the evidence came to the con- 
clusion that the prosecution case was 
proved against the three respondents and 
convicted them as indicated above. There- 
after the accused respondents Ram 
Narain, Ram Piare and Ram Achal filed 
an appeal before the. High Court of 
Allahabad against their conviction and 
the sentences imposed on them. The High 
Court after hearing the appeals, found 
that the prosecution case was not proved 
and accordingly acquitted the aforesaid 
respondents. Thereafter both the State 
as well as the complainant, filed applica- 
tion for special leave to appeal in this 
Court and after obtaining special leave 
the appeals have been placed before us. 


1744 S: C. 


5. We have gone through the judg- 
ment of the High Court and we find that 
the prosecution case is fraught with in- 
herent improbabilities and it is difficult 
to accept that a dacoity of the kind sug- 
gested by the prosecution could ever take 


place. One of the important grounds 
taken by the High Court was that the 
accused Ram Narain was a ve respect- 


able person being in the employment of 
the factory and also a landlord of the 
premises where the factory was situated 
and was also a Sarpanch. In the circum- 
stances, it would be difficult to believe 
that the Respondent Ram Narain would 
commit a daylight dacoity in the same 
village where the factory was situated at 


a distance of only 25 to 80 paces from- 


the factory itself so as to be identified at 
the spot. We are of the opinion that there 
is great substance in the argument of the 
High Court. Apart from this, there are 
other circumstances which militate against 
the prosecution version. According to the 
evidence of P. W. 5, Ramesh Chandra, it 
is clear that Kareha and the other 
branches where the money was to be dis- 
bursed. are situated on two different sides 
of Allahabad. In this connection, the wit- 
ness stated thus:— 


“After giving the amount to both the 
branches which are at Jamunapar one has 
to go Gangapar. after coming back to 
Allahabad. Similarly from the branches 
which are at Gangapar, one has to go 
to Jamunapar er coming back to 
Allahabad.” 


In view of the evidence of this witness, 
the position is that the party in the Jeep 
would have first to go to Kareha and 
Karma and then come back to Allahabad 
and thereafter proceed to the other vil- 
lages where the branches on the trans- 
Ganges side were situated, In these cir- 
cumstances. it would have been more 
practicable first to disburse the amount 
of Rs. 18,000/- at Kareha and Karma and 
after the Jeep returned to Allahabad, the 
balance of Rs. 52,000/- would have been 
iven to P. W. 5 for disbursement to: the 
Branches situated in other villages across 
the Ganges. There was neither any oc- 
casion nor any necessity to send such a 
huge amount of Rs. 70,000/- and that too 
without obtaining any armed escort or 
sending some more people duly armed te 
protect against any untoward incident 
Nothing of this sort was -done. In these 
circumstances. therefore, a serious doubt 
arises regarding the manner in which thé 
incident is alleged to have taken place. 
Mr. Uniyal. appearing for the State sub- 
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mitted. that the reasons given by -the 
High Court for -rejecting the evidence of 
witnesses are not weli grounded. It is 
true that we may not be in a position to 
agree with some of the reasons given by 
the High Court but on a general survey 
of the prosecution case and perusal of 
the evidence, we are not in a position lo 
hold that the view taken by the High 
Court was not reasonably possible, . 91 
that the judgment of the High Court was 
in any way perverse. It may be that on 
the evidence we might have taken a 
different view but that does not justify 
the reversal of the order of the High 
Court. For the reasons given above, we 
find no merit in the- appeals which are 
accordingly dismissed. 


Appeals dismissed. 


AIR 1980 SUPREME COURT 1744 
R. S. SARKARIA AND R. S. 
PATHAK, JJ. 


Writ Petns. Nos. 434-435 of 1980, D/- 
1-8-1980. 


Ganga Ramchand Bharvani, Petitioner 
v. Under-Secretary to the Govt. of 
Maharashtra and others, Respondents. 


(A) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 3 (1) — Constitution 
of India Art. 22 (5) — Detention under 
Section 3 (1) — Grounds — Basic facts 
and materials have to be communicated. 


The constitutional imperatives enacted 
in Art. 22 (5) of the Constitution are two- 
fold: (i) the detaining authority must, as 
soon as may be, that is, as soon as practi- 
cable after the detention, communicate to 
the detenu the grounds on which the 
order has been made, and (ii) the detain- 
ing authority must afford the detenu the 
earliest opportunity of making a repre- 
sentation against the detention order. In 
the context, ‘grounds’ does not merely 
mean a recital or reproduction of a 
ground of satisfaction of the authority in 
the language of Section 8; nor is its con- 
notation restricted to a bare statement of 
conclusion of fact. “Nothing less than all 
the basic facts and materials which in- 
fluenced the detaining authority in making 


the order of detention must be commu- 


nicated to the detenu. The mere tact that 
the ‘grounds of detention served on the 
detenu are elaborate, does not’ absolve 
the detaining authority from its constitu- 
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tional responsibility to supply all the basic 
facts and materials relied upon in the 
grounds to the detenu. AIR 1975 SC 550, 
Foll. (Para 16) 

In the instant case the detenu had ask- 
ed for statements of witnesses and other 
documents but the detzining authority, 
without applying its mind to the nature 
of the documents, the ccpies of which 
were asked for by the detenu. mechanj- 
cally refused as desired by the Collector, 


to supply the copies of all the documents. 


Indeed, it was on receiving a direction 
from the Central Government that the 
copies were supplied. On account of this 
chill indifference and arbitrary retusal, 
the detenu, who had apptied for copies 
could get the same only after more than 
one month. Thus, there was unreasonable 
delay of more than a morth in supplying 
the copies to the detenu, of the material 
that had been relied upon or reterred to 
in the “grounds” of detention. There: was 
thus an infraction: of the constitutional 
imperative that in addition to the supply 
of the grounds of detention, all the basic 
material relied upon or referred: to in 
those “grounds” must be supplied to the 
detenu with reasonable expedition to en- 
able him to make a full and effective re- 
presentation at the earliest. Of course, 
what is “reasonable expedition” is a ques- 
tion of fact depending upon the circum- 
stances of the particular case. In the pecu- 
liar facts of the instant case, it must be 
~ held that the delay of more than a month, 


in supplying the copies of the basic 
materials and, documents to the detenu 
had vitiated the detention. (Para 19) 


(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 3 (1) — Detention 
under — Grounds — Representation made 
by detenu for supply of 2opies of state- 
ments of witness and documents — Re- 
jection — Representation considered by 
Adviser to Governor of Maharashtra dur- 
ing President’s Rule in State — Held 
that the Adviser was cometent to deal 
with and reject representation. (Maharash- 
tra Rule of Business frarsed under Arti- 
cle 166 of the Constitution:. (Para 11) 
Cases Referred: Chronological > Paras 
AIR 1975 SC 550: (1975) 2. SCR 882: 
- 1975 Cri LJ 446 16 


- Mr. Ram Jethmalani Sr. Advocate (M/s. 
H. Jagtiani, S. K. Dhingra and L. P. 
Daulat, Advocates . with kim), for . Peti- 
M.- N. Phadke Sr. Advocat 
(Mr. M. N.:Shrof, Advocate. with him), 
=.. 1980.8. €./110 -XI : G=5 ` > -> 
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for Respondent (State); Mr. Abdul Kadar 
Sr. Advocate (Miss A. ` Subhashini, Ad 
vocate with him), for Respondent (Union 
of India). ; 

SARKARIA, J. :— This’ judgment deals 
with two writ petitions for the issue of 
a writ of habeas corpus, which were al- 
lowed by us by a short Order, dated 
April 23, 1980. f 

2. In Writ Petition 434 of 1980, the 
detenu is one Indru Ramchand Bharvani, 
while in Writ Petition 435 of 1980, the 
detenu is Indru’s father, Ram Chand Bhar- 
vani. The two detenús Indru and Ram 
Chand. along with others, are carrying 
on business is diamonds and precious 
stones in partnership under the style of 
“M/s. Gems Impex Corporation”. 85, New 
Marine Lines, Bombay, since 1971. 

8. On November 16, 1979, the Cus- 
toms Officers at Bombay raided the pre- 
mises of the said firm and in the course 
of the raid, seized diamonds and pearls 
worth about Rs. 55 lakhs and also, some 
jewellery and Rs. 1,40,000/- in Indian 
currency and two gold sovereign coins. On 
the following day, the Customs raided 
the residential premises of the son, Indru, 
and seized two cameras and three wrist 
watches worth about Rs. 1.50 lakhs. 


4. The detenus were arrested on 
November 28, 1979 and interrogated.. Dur- 
ing interrogation, the detenus claimed 
that the gems and other articles seized 
were not smuggled goods but were local 
materials, locally acquired. They also 
gave the names of four persons trom 
whom these gems had been acquired. - 
Both the father and the son were arrest- 
ed and were produced before a Magis- 
trate. They were released on heavy bail 
subject to the condition that they would 
attend daily before the Customs Officers 
and co-operate in the investigation. This 
condition was later on relaxed. 

5. On February 16, 1980, an order of 
detention, dated Febru 15, 1980, pur- 
porting to have been made under S. 3 (1) 
of the Conservation. of Foreign Exchange 
and Prevention of Smuggling Activities 
Act, 1974 (for. short, called COFEPOSA) 
by the State Government was served on 
the detenus. This order was authenticated 
by the Under-Secretary te the State Gov- 
ernment. The grounds of detention were 
also served on’ the detenus along with 
Ta order of detention of February 16, 
980. 


6 On February 18, 1980, the wife of 


the. detenu. Ram Chand, addressed a. 
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letter to the first respondent (Under- 
Secretary to the Government of Maha- 
rashtra), requesting him to furnish the 
detenus with the material relied upon by- 
the detaining authority in the grounds of 
detention. On March 25, 1980, detenu re- 
ceived a letter, dated March 14, 1980. 
from the State Government. declining the 
request for supply of copies to the detenu. 
Prior to that on March 12, 1980, the 
detenus moved this Court by petitions 
under Art. 82 of the Constitution, for the 
issue of a writ of habeas corpus. 


7. On March 11, 1980, the detenu had 
also sent a petition through the Central 
Government, complaining of the. non- 
supply of copies of the necessary docu- 
ments, They also made, by that petition, 
such representations as they could, pray- 
ing for revocation of the order of their 
detention. On April 8, 1980, the Central 
Government wrote to the detenus that 
their request for revocation had been 
rejected. The Central Government, how- 
ever, advised the State Government to 
furnish the detenus with the copies of the 
required documents. As a result on April 
8, 1980 copies were received by the de- 
tenus from the State Government under 
fen covering letter, dated March 81, 

980. 


8. On March 24, 1980, the detenu also 
made a representation to the State Gov- 
ernment which, according to the informa- 
tion furnished at the Bar by Mr. Phadke 
appearing ‘for respondent 1, was declined. 


9. Shri Ram Jethmalani, appearing for 
the detenus, challenges the detention 
mainly on these grounds: i 

(1) The order of detention, purporting 
to have been signed by Shri Salvi, Secre- 
tary in the Home Department, to the Gov- 
ernment of Maharashtra, is void because 
the concerned Minister of the State Gov- 
ernment never, in fact, passed any such 
order and under the rules of business 
framed by the. Governor under Art. 166 
of the Constitution, Shri Salvi had no 
authority to pass the order of detention. 


(2) The detaining authority never ap- 
lied its mind to the earlier statements of 
our persons from whom the detenus 
. Claimed to have acquired the gems in 
question, and in which they had on the 


basis of documentary evidence support- . 


ed the contention of the detenus. Further, 
there was no evidence of smuggling in 
this case at all and the detaining auth- 
ority committed illegality inasmuch as it 
relied on presumption under S. 128 of the 
Customs Act. The use of this presumption 
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was not available to the detaining auth- 
ority in the exercise of its jurisdiction 
under COFEPOSA. This shows that there 
was total non-application of mind on the 
part of the detaining authority. 

(8) The detenus made a written re- 
quest to the detaining authority on Feb- 
ruary 18, 1980 for supply of the copies ot 
the statements and documents relied upon 
in the grounds of detention, to enable 
them to make an effective representation. 
The detaining authority, however. callous- 
ly and deliberately refused to supply the 
copies and conveyed rejection of this re- 
quest by a letter, dated February 14, 1980. 
which, in fact, was received by the de- 
tenus on March 25, 1980. It was on the 
direction of the Central Government that 
the State Government supplied the copies 
of some of the statements to the detenus 
on April 8, 1980. The detenu had a con- 
stitutional right to be afforded a fair and 
full opportunity of maaie an ettective 
representation against his detention. The 
refusal and the belated supply of these 
copies had violated that right of the 
detenu. Even now, copies of the earliest 
statements of the four persons, as is ap- 
p from their statements, have not 

een supplied to the detenus. On account 
of this delay, the detention is vitiated. 

(4) The detenu’s representation, dated 
March 11,-1980, made to the Central Gov- 
ernment for revocation of the detention 
under Section 11 of the COFEPOSA has 
been wrongly rejected by an unauthoris- - 
ed person. Under the Rules of Business, 
only the Revenue Minister of the Union 
Government was authorised to deal with 
and reject that representation. But it 
seems that the representation was never 
put up before the Minister. 
` (5) The representation, dated March 24, 
1980, made by the detenus to the detain- 
ing authority is now reported to have 
been rejected on April 8, 1980. But the 

uestion still remains as to who passed 
the order of rejection. If this representa- 
tion was rejected by.a person other than 
the Minister who alone was competent to 
do so, under the Maharashtra Rules of 
Business framed under Article 166 of the 
Constitution, then such rejection would 
be illegal. - 

10. As regards (1), Shri Phadke. ap- 
pearing for the respondent-State, has 
submitted for the perusal of the Court 
the original record from which it is ap- 
parent that the matter was put up by the 


Secretary, Shri P. C. Salvi to the Minister 


concerned and the order of detention 
was, in fact, passed by the Minister. The 
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first contention is, therefcre, devoid of 
merit. 


ll. Similarly, it is clear from the office 
records that the representation. dated 
March 24, 1980, of the detenus was cen- 
sidered by the Adviser to the Govermor 
of Maharashtra, the Staze then beng 
under the President’s rule. The Ad- 
viser was competent under the Rules of 
Business framed under Article 166 to d2al 
with and reject such representations. V/e. 
therefore, do not find any force in Cen- 
tention (5) either. y 

12. Indeed, Shri Jethmalani has cen- 
centrated mainly on Contəntion (8). 


18. In reply to this contention, Sari 
Phadke submits that the grounds of deten- 
tion were as elaborate as possible, that 
the substance of the statements of wh-ch 
copies were asked for by the detenus, kad 
been incorporated in those ‘grounds 
which were served on the detenus, that 
in such a situation, the “ground? served 
on the detenu, were more than sutticient 
to enable him to make an effective re- 
presentation. It is contended that under 
the Constitution, the detenu has got a 
right to be furnished cnly with the 
Gond of detention, that is, conclusions 

rawn from facts and not matters ot detail 
or any other matter which is not re- 
ferred to or relied upon ia the grourds 
of detention. This, according to Sari 
Phadke, was one of the reasons that im- 
pelled the State Governamənt to refuse 
the supply of the copies to the detemu. 
The second reason, acccrding to the 
counsel was that the supply of the further 
information would have exposed the in- 
formants to bodily harm at the hands of 
the agents of the detenus, that the mater 
being still under investigation, the cis- 
closure at that stage of the information 
would have adversely affected the investi- 
gation and harmed public interest. 


14. Let us at the outset be very clear 
about the precise factual position. The 
request for copies was made by the 
detenus on February 18, 1980. After a 
delay of more than three weeks, this <e- 
quest was rejected by the State Gove-n- 
ment and that rejection was communicat- 
ed to the detenu, by letter dated Manch 
14, 1980. This letter was received by the 
detenu only on March %, 1980. Thais 
delay in transit also, was unusual and n- 
ordinate. On March 27, 1930, the Cental 
Government advised the State Gavern- 
ment to supply the copies. Thereupon. it 
seems, that within three days the copes 
were put in a course of communication to 
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the detenus by the State Government 
under their covering letter, dated March 
81, 1980, and were actually received by 
the detenus on April 8, 1980. The very 
fact that soon after the directions of the 
Central Government copies were ready 
and despatched to the detenus within 
three days thereof shows that there was 
no physical difficulty in preparing and 
supplying the copies to the detenus, with 
the promptitude. 

15. To justify the refusal to supply the 
copies the stand taken by the State Gov- 
ernment in the affidavit filed on their 
behalf by Shri P. C. Salvi, Secretary to 
the Government, Home Department, is 
as follows: 

“(a) Looking at the exhaustive grounds 
furnished to the detenu and also the fact - 
that the four persons named therein had 
denied before the Customs Officers that 
they sold the diamonds in question or 
gave them on ‘fhangad’ basis was com- 
municated to the detenu it was not neces- 
sary to furnish dny copies of statements 
and documents to the detenu to enable 
him to make an effective representation 
against his detention. 

(b) After the application on behalf of 

the detenu dated 18-2-1980 was received, 
a communication dated 27-2-1980 was 
received from the Collector ot Customs 
(Preventive), Bombay. This letter clearly 
suggested that copies should not be given 
— Annexure “A”, 
Annexure “A” to the affidavit is a letter, 
dated February 27, 1980, from the Collec- 
tor of Customs, Bombay, addressed to the 
Secretary to the Government of Maha- 
rashtra, Home Department, in reply to 
the latter’s letter, dated February 19, 
1980. In Para 2 of this letter, the Collec- 
tor has stated: 

“In the case in which the captioned 
detenus are involved, investigations to 
unearth the conspiracy and find out the 
other persons involved in it, are in pro- 
gress. It appears from the material under 
seizure ‘that the case has wide ramifica- 
tions, which need to be investigated from 
various angles. Hence, furnishing copies 
of the -statements and documents at this 
stage would be detrimental to the investi- 
gation in progress from prosecution point 
of view and might even endanger the 
life of such of those witnesses who have 
either deposed against the detenus or 
provided clues. Under these circumstan- 
ces, furnishing of copies of statements and 
documents relied upon. in the grounds for 
detaining the aforesaid accused at this 
stage, would not be in public interest. 
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However, we have no objection for fur- 
nishing copies of the panchanamas”. 

In this affidavit, Shri Salvi has not stated 
that he had personally applied his mind 
to what the Collector had said in hbis 
letter. dated February 27, 1980, nor has 
he affirmed that he had intimated to the 
detenu that the copies had been refused 
in exercise of the discretion under Arti- 
cle 22 (5) of the Constitution, on the 
ground that the disclosure of that informa- 


tion was, in the opinion, of the Govern- ° 


ment, not in the public interest. 


16. It is well settled that “the con- 
stitutional imperatives enacted in Art. 22 
(5) of the Constitution are twofold: (i) 
the detaining authority must, as soon as 
may be, that is, as soon .as practicable 
after the detention, communicate to the 
detenu the grounds on which the order 
has been made, and (ii) the detaining au- 
thority must afford the detenu the earliest 
opportunity of making a representation 
against the detention order. In the con- 
text, ‘grounds’ does not merely mean 4 
recital or reproduction of a ground of 
satisfaction of the authority in the lan- 
guage of Section 8, nor is its connotation 
restricted to a bare statement of conclu- 
sion of fact. “Nothing less than all the 
basic facts and materials which influenc- 
ed the detaining authority in making the 
order of detention must be communicat- 
ed to the detenu”. This is the ratio of 
the decision in Khudiram Das v. The 
State of West Bengal, (1975) 2 SCR 882: 
AIR 1975 SC 550), to which one of us 
Sarkaria, J.) was a party. This. principle 
was enunciated after an exhaustive survey 
of the authorities by Bhagwati, J. who 
delivered the opinion of the Court. It is, 
therefore, not necessary to burden this 
judgment by noticing all the other deci- 
sions which were examined: in that case. 
The mere fact that the grounds of deten- 
ion served on the detenu are elaborate, 
does not absolve the detaining authority 
from its constitutional responsibility to 
supply all the basic facts and materials 
relied upon in the grounds to the detenu. 
In the instant case, the grounds contain 
only the substance of the statements, 
while the detenu had asked for copies of 
the full text of those statements. It is sub- 
mitted by the learned counsel for the 
petitioner that in the absence of the full 
texts of these statements which had been 
referred to and ‘relied upon in the 
‘grounds of detention’, the detenus could 
not make ‘an effective representation and 





there is ‘disobedience: of: the ‘sécond’-con- ` 
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stitational imperative pointed out in + 
Khudiram’s case. There is merit in‘ this- 
submission. a 

17. The second reason for non-supply 
of the copies given by Shri Salvi, it may 
be recalled, is that the Collector had said 
that the supply of the copies at that 


stage would be detrimental to the investi- 
gation and public interest. This “so-call- 
ed” reason also was unsustainable in law. 


Shri Salvi does not appear to have appli- 
ed his mind to the question whether or 


not the supply of these copies would be 
injurious to public interest. He appears 
to have mechanically endorsed what had 
been written to kim by the Collector in 
his letter, dated February 27,-1980. The 
detenu had asked for copies of three 
kinds of documents, (a) His own state- 
ments which, according to the grounds 
of detention were inconsistent and 
contradictory to each other. (b) Copies of 
the statements of his father. who is the 
detenu in Writ Petition No. 485/80. These 
statements, also, according to the grounds 
of. detention, were mutually inconsistent. 
(c) The full texts of the statements made 
y the four persons, whose names, parti» 
culars and substance of their statements 
slag mentioned in the grounds of deten- 

on. f 

18. As regards the first two catego- 
ries of statements the substance of which 
was already in the knowledge of the de- 
ponents, no Pi ve of their disclosure 
being harmful to the public interest could 
arise. Nor could the supply of the full 
text of these statements, by any stretch 
of imagination, be said to be such that it 
might endanger the lives of the depon- 
ents. Regarding category (c), the sub- 
stance of the statements of the four per- 
Sons mentioned in the grounds of deten- 
tion had already been disclosed to the 
detenus. It was, therefore, not reasonably 
possible to say that the disclosure of the 
full texts of their statements would en: 
danger their safety or harm public inm- 
terest. In the copies of the statements of 
those persons. which was ultimately sup- 
plied to the detenus, after undue delay 
on the direction of the Central Govern- 
ment, there is a reference to the earlier 
statements of these four persons in which 
they had on the basis of-some account 
hooks and documents, supported the con- 
tention of the detenus that the latter 
had acquired the gems in question from 
those persons: The statements supplied to 
the detenus are their: subsequent state- 
ments in which they have ‘completely 


‘gesiled “from” their -earlier “statements. It 
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is obvious that the supply of the .earl=r. 


statements which were entirely in favoar 
of the detenus and the full texts of whieh 
; have been withheld, coulé not, by amy 


reckoning, expose those persons to . amy. 


harm or danger at the hands of the agerts 
or partisans of the detenus. 


19. Be that as it may, if any part of 
the statements of those witnesses had +o 
be withheld in public interest, the appro- 
priate authority could, after due applica- 
tion of its own mind, make an ord=r 
under Clause (5) of Art. 22 of the Coi- 
stitution, withholding the supply of those 
portions of statements after satistying -t 
self that their disclosure would be agairst 
the public interest. In the instant case, 
the detaining authority, wkhout applyiag 
its mind to the nature of zhe documen:s. 
‘ the copies of which were asked for by 
the detenus, mechanically refused as de- 
sired by the Collector, to supply the 
copies of-all the documents. Indeed. it was 
on receiving a direction from the Central 
Government that the copies were suppli- 
ed. On account of this chill indifferenze 
and arbitrary refusal, the detenu, who 
had applied for copies or. February 3B, 
1980, could get the same only on March 
27, 1980, i. e., after more than one month. 
Thus, there was unreasonable delay of 
more than a month in supplying the 
copies to the detenus, of the material that 
had been relied upon or referred to in tie 
“grounds” of detention. There was this 
an infraction of the constitutional im- 
perative that in addition te the supply pf 
the grounds of detention, all the basic 
material relied upon or referred to in 
those “grounds” must be supplied to the 
detenu with reasonable exdedition to en 


able him to make a full and effective »- 
presentation at the earlies:.. Of course, 
what is “reasonable expedizion” is a ques- 
tion of fact depending upon the circum- 
stances of the particular case. In the pear- 
liar facts of the instant case, we are of 
opinion that the delay of more than a 
month, in supplying the copies of the 
basic materials and documents to the ce- 
tenus has vitiated the detention. 





20. It was on this short ground, we 
by. our Order, dated April 28, 1980, had 
flowed the writ petitions and directed 
the release of the detenus. 


Orcer accordingly. 


' Kiran.v. Anand. Pratap Singh ...- . |: 
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(From: Allahabad} 
R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. 

Criminal Appeal No. 236 of 1980, D/- 
26-3-1980. i 

Kumari Kiran, Appellant v. Anand Pra- 
tap Singh and another, Respondents. 

Constitution of India, Arts. 226, 136 — 
Habeas Corpus — Order by High Court 
to produce a girl aged 18/19 years before 
it — Appeal against — Girl making state- 
ment before Supreme Court that respon- 
dent is. threatening to kill her — High 
Court order ‘to produce her before it 
quashed, Decision of Allahabad High 
Court, Reversed. (Para 2) 

SAR J. :— Kiran Singh, daugh- 
ter of Shri Anand Pratap Singh, appeared 
before this court on 10th March, 1980 and 
made the following statement: 


“Kiran Singh, daughter of Shri Anand 


.Pratap Singh, now residing at Baraundha 


on S. A. My age is 18/19 years. I was 
studying in C. M. P. Degree College at 
Allahabad. I am very seared of this boy 
who is threatening me to go with him. He 
says, if you refuse to be my companion I 
will shoot you and throw bomb to destroy 
you and your parents and brothers. He 
gave this threat by a letter and he had 
also orally threatened so when I was at 
Allahabad. His friend Bimal Roy is resid- 
ing as a tenant of my father’s house at 4, 
Minto Park, Allahabad. The respondent 
Akhil often says that if I go with him he 
will get the house at 4, Minto Park. This 
was his plan which he had hatched in 
concert with Bimal Roy and others. Akhil 
had disclosed this plan to me while in- 
ducing me to go with him. I never 
married Akhil or chose him as my life 
partner.” 


The statement was read over to her, and 
admitted as correct by her. 


2. In view of the statement, we grant 
special leave and quash the High Court’s 
order directing the parents to produce 
Kiran Singh before the High Court and 
the subsequent. orders issuing coercive 
process for her production. Taking into 
consideration her statement made before 
this Court, the High Court may’ dispose 
of the Habeas Corpus Petition pending 
before it, in such manner as it deems fit. 

3.: The appeal is disposed of accord- 
ingly. 





Appeal allowed. 


ae as 
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AIR 1980 SUPREME COURT 1750 
(From: Madhya Pradesh) 
A. C. GUPTA AND P. S. KAILASAM, JJ. 


Criminal Appeal No. 108 of 1975, D/- 
80-7-1980. 


Bhagwan and another, Appellants v. 


State of Madhya Pradesh, Respondent. 


Evidence Act (1 of 1872), S. 8 — Evi- 
dence — Appreciation of — Material wit- 
ness examined by police long after the 
occurrence — Defence version of occur- 
rence rejected by trial court and High 
Court without any material to substantiate 
such rejection — Supreme Court in appeal 
acquitted the accused — Judgment of 
Madhya Pradesh High Court Reversed. 
. (Constitution of India, Art. 136). 

(Para 5) 


GUPTA, J.:— The two appellants be- 
fore us were convicted by the trial court 
of offences under S. 307 read with S. 84 
I. P.C. and S. 888 read with S. 34 
I. P. C. and each of them was sentenced 
to six years and four years rigorous im- 
prisonment respectively urider the afore- 
said two charges. On appeal the High 
Court affirmed the order of conviction 
and the sentences passed on the accused- 
appellants. The prosecution case is that 
on 16th October, 1972 at about 2-30 a. m. 
P. W. 1 and P. W. 9 P agun Singh and 
Maharaja Singh), police constables on 
duty, saw a truck loaded with fuel wood 
passing through the town Bagh towards 
Kukshi. P. W. 5 Latif, cleaner of the truck, 
and appellant Yaqoob were in the same 
truck. The truck belonged to the other 
appellant Bhagwan. Suspecting that the 
fuel was being illicitly taken away, the 
two constables stopped the truck and ask- 
ed for the permit. Latif was then sent to 
summon appellant Bhagwan who is said 
to be the owner of the truck. The con- 
stables asked the driver of the truck to 
turn the truck and take it to the police 
station. As there was’ no sufficient space 
for turning the truck, constable Bhagwan 


Singh (P. W. 1) asked the driver to take 
the truck ahead and bring it back and 
requested constable Maharaja Singh 


(P. W. 9) to sit in the truck. After pro- 
ceeding some distance the truck stopped. 
Appellants, Bhagwan -and Yaqoob, who 
had been following the truck came up, 
Yaqoob opened the left side window of 
the truck and Bhagwan dragged out 
Maharaja Singh. Yaqoob then hit him 
with dn iron ‘tam? and Bhagwan belabour- 
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pery However, 
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ed him with a stick. Maharaja Singh fell 
down unconscious and the truck was 
driven away. Bhagwan Singh waited for 
some time for the truck and when it did 
not return, he proceeded towards the bus 
stand where on the road he found Maha- 
raja Singh with bleeding injuries on _ his 
person. Bhagwan Singh found appellant 
Yaqoob standing there and took him to 
the police station and lodged the F. I. R. 
(Ex. P. 1). Maharaja Singh was then re- 
moved to the Public Health Centre, Bagh, 
where he was examined by P. W., 4 Dr. 
Sharma. The defence version is that when 
constable Bhagwan Singh asked the driver 
to take the truck to the police station, 
constable “Maharaja Singh was standing 
on the footboard of the truck and after 
it proceeded some distance, he was hit by 


another truck coming from the opposite . 


side, as a result of which he fell down 
and sustained injuries, 


2. The prosecution case rests on the 
evidence of P. Ws. 1,5 and 9. P. W. 1 
constable Bhagwan Singh lodged the 
F. I. R. The story that appellants Bhag- 
wan and Yaqoob followed the truck when 
it was bats taken to the Police Station 
does not find a place in the F. I. R., and 
P. W. 1 is not able to explain why. The 
F. I. R. also does not mention the name 
of appellant Yaqoob at all. It appears 
that P. W. 5, the cleaner of the truck, was 
examined nearly 1% months after the 
date of the incident. According to this 
witness he was kept confined by the 
police for about two days before they 
took his statement and it was argued be- 
fore the trial ccurt as also before the 
High Court that he gave his evidence 
under duress. The High Court has de- 
clined to accept the story that P. W. 5 
had been kept under detention. The fact 
however remains that Latif was examined 
on 25-11-1972 and there is no explanation 


_why he could not be examined earlier. 


8. Apart from Latif, P. W. 9 Maha- 
raja Singh was the only witness of the 
assault on himself. He was also examined 
on 25-11-1972 kut in his case the ex- 
planation is that he could not be examined 


. earlier because af his state of health. In 


his statement to the police P. W. 9 did 
not mention what he stated before the 
Court that a paan Yaqoob assaulted 
him with a knife and appellant Bhagwan 
assaulted with a ‘tami’. The reason tor the 
omission es to him was that -at 
that time his mind was not working pro- 
he does not say when 


is mind started functioning properly 


and when exactly the memory ot the 


s 
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incident came flooding back to him to €- 
able him to narrate the story in such de- 
tail before the court. The explanation that 
the mind was not working properly dass 
not also seem to be correct. P. W. 10 Sw- 
Inspector Suraj Prakash Sharma who we- 
corded Maharaja Singh’s s-atement states 
in his evidence: 

“The statement which Maharaja Sinsh 
gave was given by him wih full under- 
standing. He did not give t in unbalarc- 
ed condition of mind. His statement 
Ex. D. 8 is written in the same way in 
which he gave it.” .- 


4. The defence version finds suppcrt 
from the evidence of P. W. 4 Dr. Sadaskiv- 
Sharma who says referring to the injures 
sustained by P. W.9: __ 

“If two vehicles are passing each other 
and the injured happens to come in kæ- 
tween the two. the person would be pres- 
sed and will fall down and roll, in tkat 
case all the injuries are possible simul- 
taneously.” ; ; 

5. It thus appears that both the tral 
court and the High Court either ignored 
ithe aspects of the case discussed above 
or sought to explain away some of them, 
though there was no material to sustain 
the explanation. We think it unsafe amd 
unreasonable to rest the ccnviction of the 
accused on such evidence. We according- 
ly allow the appeal and set aside the can- 
viction of the appellants and the senten- 
ces passed on them. The bail bonds fwr- 
nished by them are discharged. 


Appeal allowed. 


AIR 1980 SUPREME COURT 1751 
S. MURTAZA FAZAL ALI, J. 


Writ Petu. No. 631 of 1980, D/- 23-5- 
1980. 


Smt. Raziya Umar Bakski, Petitioner v. 
Union of India and others, Respondents. 

(A) Conservation of Foreign Exchanze 
and Prevention of Smuggling Activites 
Act (52 of 1974), S. 11 — Bight of detemu 
to have his representation considered by 
Central Govt. — Duty of detaining auth- 
ority to send representatien to Cental 
Govt. eee 

Section 11 confers a _ constitutioral 
right on the detenu to heve his repre- 
sentation considered by the Central Gov- 
emment. It is true that the Central Gov- 
ernment has a discretion to revoke or 
confirm the detention but the detenu has 
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undoubtedly a right that his representa- 
tion should be considered by the Central 
Government for whatever worth it is. The 
mere fact that the detenu had sent a copv 
to the Central Government does not ab- 
solve the detaining authority trom the 
statutory duty of Torwarding the repre- 
sentation of the detenu to the Central 
Government. (Para 6) 
(B) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 3 — Grounds couched 
in language not known to detenu — Duty 
of authority to explain them to detenu. 


The service of the ground of detention 
on the detenu is a very precious constitu- 
tional right and where the grounds are 
couched in a language which is not known 
to the detenu, unless the contents of the 
grounds are fully explained and. translated 
to the detenu, it will tantamount to not 
serving the grounds of detention to the 
detenu and. would thus vitiate the deten- 
tion ex-facie. In cases where the detain- 
ing authority is satisfied that the grounds 
are couched in a language which is not 
known to the detenu, it must see to it 
that the grounds are explained to the de- 
tenu, a translated script is given to him 
and the grounds bear some sort of a certi- 
ficate to show that the grounds have been 
explained to the detenu in the language 
which he understands. A bare statement 
at the stage when Habeas Corpus petition 
is filed in the court by the detaining auth- 
ority that these formalities were observed 
would be of no consequence particularly 
when it is not supported by any docu- 
ment or by any affidavit of the person 
who had done the job of explaining or 
Rel. on. 
(Paras 8, 5) 

(C) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (52 of 1974), S. 3 — Affadavit in sup- 
port of statement of detaining authority 
that grounds couched in language not 
known to detenu were explained to him 
in language known to him — Such affi- 
davit stating that they were explained by 
one police inspector — No affidavit by 
latter — Affidavit on behalf of detaining 
authority not admissible in evidence. 

(Para 3) 
Cases Referred: Chronological Paras 
AIR 1969 SC 48: (1969) 1 SCR 227 : 1969 

Cri LJ 274 4 

Mr. Ram Jethamalani, Mr. M. M. 
Lodha and Mr. Harjinder Singh, Advo- 
cates, for Petitioner; M/s. R. B. Datar, 
R. N. Sachthey and M. N. Shroff, Advo- 
cates, for Respondents. 
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FAZAL ALI, J. (Vacation . Judge) : — 
The detenu was detained under sub- 
section (1) of Section 3 of The Conserva- 
tion of Foreign Exchange and Prevention 
of Smuggling Activities Act (in short 
.COFEPOSA) by the Government ot eae 
rat by its order dated January 30, 1980. 
The order was passed by Mr. P. M. Shah, 
Deputy Secretary to the Government of 
Gujarat who authenticated the said order 
on behalf of the State Government. The 
detenu while making a representation to 
the State Government also prayed for 
- supply of documents to him in order to 


make a more effective representation. 


These documents however were supplied 
on March 27, 1980 although the order of 
detention was itself confirmed on March 
21, 1980. In the representation sent to the 
Government, the detenu had made a spe- 
cific prayer that his representation should 
be forwarded to the Central Government 
for being considered. 


2. In support of the rule, Mr. Ram 
Jethamalani, counsel appearing for the 
detenu raised two points before this 
Court. In the first place it was submitted 
that the counsel on behalf of the detenu 
has expressly pleaded that the grounds 
of detention were couched in English, a 
language which the detenu did not under- 
stand at all and these grounds were not 
explained to him. A specific ground on 
this aspect of the matter has been taken 
in ground No. XIII at page 21 of the 
petition which may be extracted thus :— 


. “That the detenu does not know Eng- 


lish. The grounds of detention and the 
order of detention were in English. No 
vernacular translation of the grounds was 
given nor they were explained to the de- 
tenu in a language known to him.”. 


3. This allegation seems to have- been 
denied by the respondents in para. 14 of 
the affidavit of Mr. P. M. Shah, on behalf 
ot the detaining authority, where he stat- 
ed that the’ grounds were explained to 
the detenu in the language known to 
him. It was averred in para. 5 that one 
‘Mr. A. K. Sharma, Police Inspector, 
C. I. D. (Crime Branch), Ahmedabad had 
explained to the: detenu the order of de- 
tention and the grounds communicated 
to him on January 80, 1980. This affidavit, 
in my opinion, is wholly inadmissible in 
evidence. If it was a fact that Mr. Sharma 
had personally’ explained the grounds to 
the detenu then the respondents ` should 
have filed an affidavit of Mr. Sharma 
himself to show that he had actually. -ex- 
-plained the’ contents of the’ grounds. to 
- the ‘detenu by translating the same in the 
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vit is forthcoming. No contempor- 
aneous record has been produced to show 
that Mr. Sharma had actually explained 
or translated the grounds to the detenu. 
The service of the ground of detention 
on the detenu is a very precious constitu- 
tional right and where the grounds are 
couched in a language which is not known 
to the detenu, unless the contents of the 


grounds are filly explained and translated!’ 


to the detenu, it will tantamount to not 
serving the grounds of detention to the 
detenu and would thus vitiate the deten- 
tion ex facie, ` 


4. In case of Hadibandhu- Das .v. 
District Magistrate, Cuttack, (1969) 1 SCR 
227 : (AIR 1969 SC 
held that merely oral explanation of an 
order without supplying him a transla- 
tion in a script or language which the 
detenu understood amounted to a denial 
of right of being communicated the 
grounds. In the instant case, it is not even 
alleged in the affidavit of Mr. Shah that 
any translation or translated script of the 
grounds was furnished to the detenu. 


5. In this view of the matter, the de- 
tention becomes invalid on this ground 
alone. I would however like to observe 
that in cases where the detaining auth- 
ority is. satisfied that the grounds ` are 
couched in a language which is not known 
to the detenu, it must see to it that-the 
grounds are -explained to the detenu, a 
translated script is given to him and the 
grounds bear some sort of a certificate ta 
show that the grounds have been explain- 
ed to the detenu in the language which 
he understands. A bare denial at the 
stage when Habeas Corpus petition is 
filed in the court by the detaining auth- 
ority that these formalities were observed 
would be of no consequence particularly 
when it is not supported by any docu- 
ment or by any idavit of the person 


‘who had done the job of’explaining or 


translation, We have pointed out in seve- 
ral cases that the courts frown on deten- 
tion without trial and insist on the strict 
compliance of the constitutional safe- 
uards enshrined in Article 22 (5) to the 
etter of the law, because a non-compli- 
ance of these safeguards would itself be 
sufficient to vitiate the order of deten- 
tion. Despite our repeated observations, 
unfortunately, however the. detaining 
authority continues to pass orders of de- 


` tention in a casual or cavalier fashion with 
‘the result that the courts are. compelled 


to release. the’ detenus, We hope and 


A.IL.R. 


Ingunge which he understood.. No such, . 
-affida’ 


48), it was clearly - 


i 
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trust that in future the detaining aath- 
orities should fully apply their mind: sə as 
to result in a strict complance of the eon- 
stitutional . safeguards contained in the 
Constitution, more part:cularly because 
the liberty of the subject is in peril. 


6. Another ground taken by Mr. Ram 
Jethmalani in support of the rule is that 
although the detenu had made a specific 
prayer in his representation to the State 
Government that his representation 
should be forwarded to the Central Gov- 
ernment for consideration under 5ec- 
tion 11 of the Act, yet the detaining aith- 
ority did not choose to forward the re- 
presentation, to the Central Government 
at all. This position is admitted and the 
defence taken is that as the detenu had 
himself sent a copy to the Central Govern- 
ment, the detaining authority did not 
think it necessary to forward the repre- 
sentation to the Central Government. This 
defence is wholly unacceptable. Sec- 
tion 11 of the Act confers a constitutbnal 
right on the detenu to have his repre- 
sentation considered by she Central Gov- 
ernment. It is true that zhe Central Gov- 
ernment has a discretion to revoke or 
confirm the detention but the detenu has 
undoubtedly a right tha: his representa- 
tion should be considered by the Central 
‘Government for whatever worth it is. The 
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the 


7. For these reasons therefore I am 
satisfied that the continued detention of 
the detenu in this case is legally invalid. 
I therefore allow this application and 
cary that the detenu b2 released fcrth- 
with. f 


8. As the detenu has now been trans- 
ferred to Bhavnagar, the order be sert to 
the jailor at Bhavnagar. 

Application allowed. 


AIR 1980 SUPREME COURT 1753 
(From: Karnetaka) i 


S. MURTAZA FAZAL ALI AND 
_ ` A. D. KOSHAL, JJ. ` 
Criminal Appeal No, 54 of 1975. D/- 
29-7-1980. ; i 
Nagappa Dondiba Kalal, Appellant v. 
State of Karnataka, Respondent... 
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-dence as. it stands, there is 


. the deceased or even with any 
` the dccused may have committed on the 
© deceased or having robbed her of -her 
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- Penal Code (45 of 1860), Ss. 411, 302, 
394 — Offences under — Proof — Re- 
covery of ornaments of deceased at the 
instance of accused — Deceased last seen 
wearing those’ ornaments — Inference 
that accused must have murdered de- 
ceased cannot be drawn in absence of 
any evidence to connect him with murder 
— Onus lies on prosecution to prove its 
case — Accused liable to be convicted 
under S. 411 and not under S. 302 or Sec- 
tion 394 — Decision of Karnataka High 
Court, Reversed. (Evidence Act (1872), 
Ss. 114, 101 to 104). (Paras 3, 4) 


FAZAL ALI, J.:— The appellant has 


_been convicted by the High Court under 


Section 302 to life imprisonment and 
under Section 394 to five years rigorous 
imprisonment. The appellant was acquit- 
ted by the Sessions Judge of the charges 
framed against him’ but in an appeal fil- 
ed by the State before the High Court, 
the acquittal was set aside and the appel- 
lant was convicted as mentioned above. 


2. The conviction of the appellant 
rests entirely on circumstantial evidence 
consisting of the recovery of some gold 
P at the instance of the appel- 
ant, 


3. We have gone through the judg- 
ment of the High Court and we find our- 
selves in complete agreement with the 
reasons given by the High’ Court for 
holding that the identity of the orna- 
ments recovered at the instance óf the 
appellant which belonged to the deceas- 
ed Pashyabi had been fully established. 
It was also proved that she had been 
wearing these .ornaments when she left 
the house on the night of 10-4-1973. The 
recoveries were made on 13-4-1973 that 
is to say within three days of the. occur- 
rence. P. Ws..7, 8, 16 and 17 who are 
close relations of the deceased and who. 
had full opportunity to see her wearing 
these ornaments and have identified the 
ornaments, Their evidence is further 
corroborated by two goldsmiths P. Ws. 9 


-and 10 who had prepared those orna-. 


ments. In these circumstances, therefore, 
the High: Court was fully justified in 
acting on the evidence of these witnesses 
and in rejecting the argument of the 
accused that as no .test identification 
parade was held, the identity could not 
be established. Taking, however, the evi- 
nothing to 
connect the appellant with the murder of 
assault 
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ornaments. At the utmost as the orna- 
ments have been proved to be_ stolen 
property received by the appellant know- 
ing that they were stolen property, the 
accused can thus be convicted on the 
basis of presumption under Section 114 
of the Evidence Act and under Sec. 411 
of Indian Penal Code as a receiver of 
stolen property knowing the same to be 
stolen. 

4. Counsel ‘appearing for the State 
submitted that as the accused had given 
no explanation, therefore, the inference 
should be drawn that he must have mur- 
dered the deceased. We are, however, 
unable to draw any such inference. It is 
for the prosecution to prove its case 
affirmatively and it cannot gain any 
strength from the conduct of the accused 
in remaining silent. In these circum- 
stances, we do not find any evidence to 
support the conviction of the appellant 
under Section 302 or under Section 394 
but having regard to the evidence led by 
the prosecution, a case under Section 411 
of LP.C. has been clearly made out. We 
therefore, allow this appeal to this ex- 
tent that the appellant is acquitted of 
the charges under Sections 302 and 394 

- but is convicted of the minor offence of 
Section 411, LP.C. and sentenced to three 
years’ rigorous imprisonment and a fine 
of Rs. 5,000 (Rupees five thousand only) 
in default one year’s rigorous imprison- 
ment. : 

Appeal partly allowed, 


AIR 1980 SUPREME COURT 1754 
(From: Rajasthan)* 
Y. V. CHANDRACHUD, C. J; 
S. MURTAZA FAZAL ALI ~ 
AND A. D. KOSHAL, JJ. 
Civil Appeal No. 219 of 1970, D/- 29-8- 
1980 


Madan Lal, Appellant v. Mst. Gopi and 
another, Respondents, 

(A) Civil P. C. (5 of 1908), Ss. 100 and 
101 — Second appeal — Concurrent find- 
ing of fact — Interference by High Court 
— Principles. 

Though whether a person was in a fit 
state of mind to execute the adoption is 
a question of fact, where both courts 
below ignored the weight of prepon- 
derating circumstances and allowed their 
judgments to be influenced by inconse- 
Se gee seh E ee A 


*Second Appeal No. 569 of 1965, 2 30-4- 
1969 (Raj). 
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quential matters, ‘the High Court would 
be justified in reappreciating the evi- 
dence and in coming to its own inde- 
pendent conclusions. (Para 2) 

(B) Hindu Law — Adoption — Validity. 

The deed of adoption contained a bald 
assertion that the adopter had taken the 
adoptee in adoption. But, significantly, 
the deed did not mention the year, the 
date or the place of adoption. It did not 
either mention, as adoption deeds gene- 
rally mention, the names of persons who 
were present at the time of adoption. In 
fact, there wasno evidence whatsoever to 
show when and where the adoption took 
place and even whether the necessary 
ceremonies were p2rformed. Further, the 
evidence of the doctor examined by the 
adoptee threw cloud on the mental capa- 
city of the adopter, 

Held, the deed of adoption was invalid 
as the 'adopter could not be said to be in 
a fit state of mind to execute the adop- 
tion. (Para 7) 

Mr. S. M. Jain, Sr. Advocate (M/s. 
S. K. Jain and Indra Makwana, Advocates 
with him), for App2llant; Mr. R. K. Garg, 
Sr. Advocate (Mr. V. J. Francis and Su- 
shil K. Jain, Advocates with him), for Re- 
spondents. 


CHANDRACHUD, C. J:— A deed of 
adoption is alleged to have been execut- 
ed by one Mansaram on August 10, 1944, 
stating that he had adopted the appel- 
lant, Madan Lal. A suit to challenge that 
deed was dismissed by the trial Court, 
The learned District Judge, Jodhpur, 
confirmed the judgment of the trial Court 
but in Second Appeal No. 569 of 1965, a 
learned single Judge of the Rajasthan 
High Court set aside the judgment of the 
Courts below and decreed the suit. By 
this appeal by special leave, the defen- 
dant questions the correctness of the High 
Court’s judgment dated April 30, 1969. 

2. The principal point of controversy 
involved in the suit was whether Mansa- 


‘ram was in a fit state of mind when he 


executed the deed of adoption. This, sub- 
Stantially, is a question of fact but we 
find that the trial Court and the District 
Court wholly ignored the weight of pre- 
ponderating circumstances on the record 
and allowed their judgments to be influ- 
enced by inconsequential matters. The 
High Court was, therefore, justified in 
reappreciating the evidence and in com- 
ing to its own independent conclusion on 
the basis of that evidence. 

3. Earlier, Mansaram had allegedly 
executed another deed of adoption in 
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favour of the appellant Madan Lal but 
the Registrar refused to register that ceed 
by his order Exhibit 2 dated January 29, 
1949 on the ground that Mansaram, who 
presented the deed for registration, ap- 
peared to him to be a luratic. The macter 
was remanded by the Mahakma Kha: to 
the Registrar with a direction that Man- 
saram be recalled and the question whe- 
ther the deed should be registered deced 
afresh. The Registrar thereupon examin- 
ed Mansaram and passed an order Exhi- 
bit 3 dated July 14, 194), stating -hat 
Mansaram, no doubt, appeared to be a 
little better but that, while at one time 
he talked like a sane man, he would, on 
occasions, fall into a reverie and was 
completely lost to the world. The Regis- 
trar noted that Mansaram was unable to 
understand the simplest questions put to 
him, that he took an unreasonably ng 
time to answer those questions and: gave 
wholly incorrect answers to elementary 
auestions like whom he had adopted and 
whether he himself was married or un- 
married. The Registrar, therefore, re- 
affirmed his pre-remand view and refused 
‘to register the deed. 


4. A suit was then brcught by the ap- 
pellant on September 11 1940 for the 
compulsory registration of the aforezaid 
deed of adoption. The Court of Joint Eot- 
wal (No. 2), in which the suit was fied, 
was. concededly, a regular Civil Cour- of 
competent jurisdiction ai the relevant 
time. A written statement was filed in 
that suit by one Shri Raj Narain, Acvo- 
cate. on behalf of Mansaram admit-ing 
the appellant's claim that he was valdly 
adopted by Mansaram. The authority of 
that admission having bzen challenged, 
the learned Chief Justice of the Figh 
Court, sitting in revision, made an onder 
Exhibit 15 dated August 16. 1941, staing 
that the matter did not appear to nim 
‘to be “absolutely. clear” He observed 
that Mansaram claimed to be an M. A in 
English though, in fact, he did not uncer- 
stand a simple sentence in English. The 


learned Chief Justice, therefore, examin- ~ 


ed the matter further and made an order 
Exhibit 18 dated December 4, 1941, di- 
recting that an issue be framed on the 
question whether Mansaram was of 
sound mind and was capable of protect- 
ing his own interest in tha suit. After the 
remand, the learned Joint Kotwal re- 
corded the statement of Mansaram on 
December 14, 1943. That statement is at 
Exhibit 5. Mansaram’s wit and wiscom 
is reflected in a part of that statem=nt 
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wherein he said that he was 65 years of 
age and that his mother was about 50 
years old. When the fundamental absur- 
dity of this hypothesis was pointed out 
to him, he made a feeble attempt to cor- 
rect himself by saying that his mother 
may be of 70 years of age. In fact, the 
record of the evidence given by Mansa- 
ram before the Joint Kotwal shows that 
he gave, at one time, an impression that 
his mother was alive and was living with 
‘him although, admittedly, she had died 
long since. In the circumstances, the 
Joint Kotwal passed an order on Janu- 
ary 4, 1944 (which was the only order 
to pass) that he had no hesitation in 
holding that Mansaram was not of sound 
“mind and was incapable of protecting his 
interest in the suit. The learned Judge 
formed the impression, which he record- 
ed in the proceedings, that. Mansaram 
was tutored to make certain statements 
on the questions arising in the suit and 
-that he looked like a ‘frightened animal.” 


5. The deed of adoption dated Aug- 
ust 10, 1944, which is impugned in the 
present suit, contains a bald assertion 
that Mansaram had taken the appellant 
Madan Lal in adoption. But, significant- 
ly, the deed does not mention the year, 
the date or the place of adoption. It does 
not either mention, as- adoption deeds 
generally mention, the names of persons 
who were present at the time of adop- 
tion. In fact, on the record of this case 
there is no evidence whatsoever to show 
when and where the adoption took place 
and even whether the - necessary cere- 
monies were performed. We cannot ac- 
cept the submission, though strongly 
pressed upon us by Shri Sobhagmal Jain 
who appears on behalf of the appellant, 
that what the plaintiff had challenged in 
the suit was the validity of the deed of 
adoption and not the factum of adoption. 
On a broad and careful reading of the 
plaint we are left in no doubt that the 
real drift of the plaint is that Mansaram 
was not in a fit state of mind at the rele- 
vant time, that no adoption could “have 
taken place in fact and that, therefore, 
the deed of adoption cannot confer on 
the appellant the rights of an adopted 
son. 


6. Relying on the evidence of Som- 
datt D. W. 2, Shri Raj Narain D. W. 6, a 
lawyer, Moolraj D. W. 9 and Dr. Umrao- 
mal, D. W. 10, Shri Sobhagmal Jain 
argues that Mansaram was in a fit state 
of mind when he executed the impugned 
deed. We are unable to accept this sub- 
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mission. Indeed, the halting evidence .of 
Dr. Umraomal itself throws a cloud on 
the mental capacity of Mansaram .and 
renders it improbable that he could per- 
form or authorise the performance of the 
act of adoption or that he could have 
executed the deed of adoption with an 
understanding mind. His mental faculties 
were evidently too enfeebled to enable 
him to enter into a transaction which in 
law has a religious-cum-spiritual signi- 
ficance and which, in a worldly way, af- 
fects valuable rights to property. The 
High Court has examined every facet of 
the evidence with great care and we are 
in agreement with the learned Judge 
that Mansaram was not in a fit state of 
mind when he executed the deed of adop- 
tion. He could not have, possibly, under- 
_ stood the nature and consequences of 
what he was doing. i 

7. In the result, the appeal fails and 
is dismissed but there will be no order 
as to costs. f 

8. May we add that this judgment, 
properly understood, will not be a char- 
ter for interference by the High Courts 
with findings of facts recorded by the 
final Court of facts. The situation, here, 
was of an exceptional character where 
evidence which was incapable of sup- 
porting more than one conclusion was 
considered as justifying a conclusion 
which no reasonable tribunal could 
rationally reach. i 
Appeal dismissed. 


AIR 1980 SUPREME COURT 1756 
(From: Kerala)* 
R. S. PATHAK AND O. CHINNAPPA 
REDDY, JJ. 

Civil Appeal No. 140 of 1979, D/- 30-7- 
1980. 

K. K. Krishnan, Appellant v. M. K, 
Vijaya Raghavan, Respondent. 

Kerala Buildings (Lease and Rent Con- 
trol) Act (11 of 1965), S. 11 (4) (i) — Sub- 
letting of premises without consent of 
landlord or in absence of right to do so 
under lease deed — Tenant can be evict- 
ed under S. 11 (4) (i) — Rights. under 
S. 108 (j) of T. P. Act is no defence — 
(Transfer of Property Act (1882), Sec- 
tion 108 (j)). ` 

Read plainly and without gloss, S. 11 
(4) (i), simply and clearly, means that'a 


*C. R. P. No. 3450 of 1978, D/- 8-12-1978 
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tenant may be evicted on the ground’ of 
subletting unless such subletting is per- 
mitted by a term of the lease -itself or by 
subsequent consent of the landlord. What 
is necessary is an application of the mind 
and the resulting consensus between the 
landlord and the tenant. The clause ‘f 
the lease does not confer on him any 
right to do so” was not there -in S. 11 (4) 
(i) the position would be unarguable that 
S. 108 (j) of T. P. Act would offer no pro- 
tection. But, addition of the clause did 


. not improve matters for the tenant.. It 
‘only clarified matters to this extent that 


the right to sublet could be conferred on 
the tenant either at the time of the lease 
or subsequently, but it had to be confer- 
red: it could not be claimed unilaterally 
by the tenant. (Para 6) 

‘A little thought over the reason for 
S. 11 (4) (i) will also throw some light. 
Quite obviously, the legislature thought 
that the tenant whose tenancy was well 
secured and protected by the rights con- 
ferred by the Rert Act should alone be 
entitled to such security and protection 
and that the tenart should not be allow- 
ed to profit by the protection given to 
him by subletting the premises and ex- 
tending the protection to others beside 
himself, unless the landlord by his act 
agreed to such a course. Where the land- 
lord had himself agreed that the tenant 
could sublet, the question would not 
arise. Therefore, S. 11 (4) (i) provides 
that subletting shall be a ground for 
eviction but not if it was by agreement 
of the landlord. (Para 6) 

Further, not all the rights conferred on 
landlord and tenant by S. 108 and other 
provisions of the Transfer of Property 
Act have been left intact by the various 
State Rent Acts and that if'a State Rent 
Act makes provision for eviction on cer- 
tain specified grounds, eviction cannot be 
resisted on the basis of rights conferred 
by the Transfer of Property Act. Sec- 
tion 108 (j) of the Transfer of Property 
Act stands displaced by S. 11 (4) (i) of 
the Act and is no defence to an action 
for eviction based on S. 11 (4) (i). AIR 
1979 SC: 1745, Foll (Para 8) 
Cases Referred: Chronological Paras 
ATR 1979 SC 1745 7 

Mr. Govindan Nair, Sr. Advocate, Mr. 
Sardar Bahadur Saharya, Mr. Vishnu 
Bahadur Saharya and Mrs. Baby Krish- 
nan, Advocates, for Appellant; Mr. T. S. 
Krishnamurthy Iyer, Mr. A. S,. Nambiyar 


and Mr. P. Parmeswaran, Advocates, - for 
` Respondent. E Ea O Ue sts ag tes 


r 


~ 


1980 . 


. CHINNAPPA REDDY, J.:— The re- 
spondent-landlord filed a petition for 
eviction of the appellant-tenant from he 
premises in dispute under S.-11 (4) (i) of 
the Kerala Buildings (Lease and Rent 
Control) Act, No. II of 1965, on he 
ground that the appellant had sublet she 
premises without the consent of the lamd- 
lord. The petition had a chequered 
career but finally the Rent Controller 
ordered eviction by his order dated Jaly 
31, 1974. The order of the Rent Control- 
ler was confirmed, successively by zhe 
Subordinate Judge, the District Judge 
and the High Court. The tenant has now 
preferred this appeal by special leave of 
this Court under Art. 136 of the Consti- 
tution. - 

2. Sbri Govindan Nair, learned com- 
sel, for the appellant submitted taat 
under S. 108 (j) of the Transfer of P-o- 
perty Act, 1882, it was a term of every 
lease that the lessee might sub-leasé zhe 
whole or any part of his interest in she 
property and, therefore, unless the lease 
expressly prohibited the lessee from s1b- 
letting the whole or part of the premices, 
the landlord could not have recourse to 
S. 11 (4) (i) of the Kerala Buildiags 
(Lease and Rent Control) Act. 

3. In order to appreciate the submis- 
sion of Shri Govindan Neir, we may set 
out the relevant statutory provisicns. 
S. 108 (j) of the Transfer of Property 
Act, 1882, is as follows: 

“108. In the absence of a contract or 
local usage to the contrary, the lessor 
and the lessee of the immovable pro- 
perty, as against one another, respective- 
ly, possess the rights and are subject to 
the liabilities mentioned in the rues 
next following, or such of them as are 
applicable to the property leased: 

`(A) Rights and liabilities of the lessor 
_ (a) to (c) xx xx XX 

(B) Rights and liabilities of the less2e 

(d) to (i) xx i XX xx 

(j) the lessee may transfer absolutely 
or by way of mortgage or sub-lease the 
whole or any part of his interest in the 
property, and any transferee of such in- 
terest or part may again transfer it. The 
lessee shall not, by reason only of sach 
transfer, cease to be subject to any of 
the liabilities attaching to the lease; 

XX XX xx im 

4, 5. 11 of the Kerala Buildings (Lease 
and Rent Control) Act Na II of 1965, to 
the extent that it is relevant is as zol- 
lows: 


“ir (1). Notwithstanding anything to 
the contrary contained-in any, other Law.. 
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whether in execution 
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or contract a tenant shall not be evicted. 
of a decree or 
otherwise, except in accordance with. the 
provisions of this Act: 
Provided that ... aes ee aes 
Provided further that ... a ees 
(2) and (3) xx . xx XX 
(4) A landlord may apply to the Rent 
Control Court for an order directing the 
tenant to put the landlord in possession 
of the building: j 


(i) if the tenant after the commence- 
ment of this Act, without the consent of 
the landlord, transfers his right under 
the lease or sublets the entire building 
or any portion thereof if the lease does 
not confer on him any right to do so.” 


5. The submission of Shri Govindan 
Nair was that if the lease did not ex- 
pressly prohibit subletting, the provision 
in S. 108 (j) of the Transfer of Property 
Act which enabled a lessee to sub-lease 
the whole or any part of his interest in 
the property had necessarily to be read 
into every lease as one of its terms, and 
so read, it followed that the lease con- 
ferred on the tenant the right to sublet 
“the entire building or any portion there- 
of” so as to disentitle the landlord from 
seeking eviction of the tenant under Sec- 
tion 11 (4) (i) of the Kerala Act. We are 
unable to agree with this submission. 

6. Read plainly and without gloss, 
Section 11 (4), (i), simply and clearly, 
means that a tenant may be evicted on 
the ground of subletting unless such sub- 
letting is permitted by aterm of the 
lease itself or by subsequent consent of 
the landlord. What ‘is necessary. is an 
application of the mind and the resulting 
consensus between the landlord and the 
tenant. If the clause “if the lease- does 
not confer on him any right to do so” 
was not there in S. 11 (4) (i) the position 
would be unarguable that S. 108 (j) 
would offer no protection. That much 
was also conceded by Shri Govindan 
Nair. In our opinion, the addition of the 
clause did not improve matters for the 
tenant. It only clarified matters to this 
extent that the right to sublet could bel 
conferred on the tenant either at the time 
of the lease or subsequently, but it had 
to be conferred: it could not be claimed 
unilaterally by the tenant. To interpret! 
S. 11 (4) (i) in the manner suggested by 
Shri Govindan Nair would: be to rewrite 
the provision as follows: “if the tenant... 
AE ‘without the consent of the land- 
lord, transfers his right under the lease . 


_or sublets the.entire. building or: any por- 
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tion thereof, though prohibited by the 
lease from doing so”. That, we are not 
called upon to do. A little thought over 
the reason for S. 11 (4) (i) will also 
throw some light. Quite obviously, the 
legislature thought that the tenant whose 
tenancy was well secured and protected 
by the rights conferred by the Buildings 
(Lease and Rent Control) Act should 
alone be entitled to such security and 
protection and that the tenant should not 
be allowed to profit by the protection 
given to him by subletting the premises 
and extending the protection to others 
beside himself, unless the landlord by 
his act agreed to such a course. Where 
the landlord had himself agreed that the 
tenant could sublet, the question would 
` [not arise. Therefore, S. 11:.(4) (i) provides 
that subletting shall be a ground for evic- 
tion but not if it was by agreement of 
the landlord. 


7. In V. Dhanspal Chettiar v. Yesodai 
Ammal, AIR 1979 SC 1745 at pp. 1747, 
1748 a Bench of Seven Judges ‘of this 
Court had to consider the question whe- 
ther notice under S. 106 of the Transfer 
of Property Act determining the lease 
was necessary before a landlord could 
move the Rent Controller or other ap- 
propriate authority for the eviction of 
the tenant under the various State Rent 
Acts. The Court held that it was not 
necessary and Untwalia, J., speaking for 
the Court, said: 


“Section 108 deals with the rights and 
liabilities of lessors and lessees. Many 
State Rent Acts have brought about con- 
siderable changes in the rights and liabi- 
lities of a lessor and a lessee, largely in 


favour of the latter, although not wholly. 


The topic of Transfer of Property other 
than agricultural land is covered by 
Entry 6 of List III in the Seventh Sche- 
dule to the Constitution. The subject be- 
ing in the concurrent list, many State 
Rent Acts have by necessary implication 
and many of them by starting certain 
provisions with a non obstante clause 
have done away with the law engrafted 
in S. 108 of the Transfer of Property Act 
except in regard to any matter which is 
not provided for in the State Act either 
expressly or by necessary implication.” 
Later, he said: 

“But when under the various 
Rent Acts, either: in one language or the 
other, it has been provided that a tenant 
can be evicted on the grounds mentioned 
in certain sections of the said Acts, then 
how does the question of determination 
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of a tenancy by notice arise? If the State 
Rent Act requires the giving of a parti- 


‘cular type of notice in order to get a 


particular kind of relief, such a notice 
will have to be given. Or, it may be, that 
a landlord will be well advised by way 
of abundant precaution and in order to 
lend additional support to his case, to 
give a notice to his tenant intimating 
that he intended to file a suit against him 
for his eviction on the ground mentioned 
in the notice. But that is not to say that 
such a notice is compulsory or obligatory 
or that it must fulfil all the technical 
requirements of Section 106 of the Trans- 
fer of Property Act.” 

8. It is clear from what has been said 
that not all the rights conferred on land- 
lord and tenant by S. 108 and other pro- 
visions of the Transfer of Property Act 
have been left intact by the various 
State Rent Acts and that if a State Rent 
Act makes provision for eviction on cer- 
tain specified grounds, eviction cannot be 
resisted on the basis of rights conferred 
by the Transfer of Property Act. Sec- 
tion 108 (j) of the Transfer of Property 
Act stands displaced by S. 11 (4) (i) of 
the Kerala Buildings (Lease and Rent 
Control) Act and is no defence to an ac- 
tion for eviction based on S. 11 (4) (i). 

9. We are satisfied that the appeal is 
without merit and is accordingly dismiss- 
ed with costs. 

Appeal dismissed, 
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AIR 1980 SUPREME COURT 1759. 
(From: (1967) 2 Mys LJ 311 (Mys)) 
A. C. GUPTA AND P. N: SHINGHAL, JJ. 

Civil Appeals Nos. 345 to 348 of 1969, 
D/- 29-7-1980. 

Shrishailagouda and others, etc, Ap- 
pellants v. Gurusangappa Ramasangappa 
Desai and another, Respondents. 

(A) Constitution of India, Art. 133 (1) 
— Appeal under — New point — Point 
not argued before High Court — Appel- 
lant cannot be allowed to raise it before 
Supreme Court. (Para 6) 

(B) Bombay Paragana and Kulkarni 
Watans (Abolition) Act (60 of 1950), S. 4 
— Rejection of application of watandar 
under S. 10 of Hereditary Offices Act ~ 
Cannot be a ground fer rejection of 
watandar’s application for re-grant under 
S. 4 — (Bombay Hereditary Offices Act 
(3 of 1874), S. 10). (1967) 2 Mys LJ 311, 


Affirmed. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1964 SC 326: (1964) 2 SCR 48 3 


AIR 1937 Bom 465: 39 Bom LR 851 5,6 

Mr. R. B. Datar, Advocate, for Appel- 
lants; M/s. S. S. Javalim, Mukul Mudgal 
and Vineet Kumar, Advocates, for Re- 
spondent No. 1. 


GUPTA, J.:— These four appeals by 
certificate are directed against an order 
dated July 20, 1967 of the High Court of 
Mysore at Bangalore allowing four writ 
petitions made by the firs: respondent þe- 
fore us (hereinafter called the respon- 
dent), By the impugned order 
the High Court reversed the decision of 
the Mysore Revenue Appellate Tribu- 
nal and restored the order passed by the 
Assistant Commissioner under Section 4 
of the Bombay Paragana and Kulkarni 
Watans (Abolition) Act, 1950 (hereinafter 
referred to as the 1950 Act). The assistant 
Commissioner’s order directing regrant of 
a watan land to the respondent had been 
affirmed by the other authorities under 
the 1950 Act before the Revenue Tribu- 
nal set it aside. The four ‘writ petitions 
relate to different parcels of the said 
watan land. 


2. The relevant facts which have been 
found or admitted are as follows. The 
lands in question are pargana watan 
lands. “Paragana watan” has been defin- 
ed in Section 2 (e) of the 1950 Act to 
mean “a watan appertaining to the office 
of a hereditary District (Paragana) Offi- 
cer in respect of which a commutation © 
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settlement has been effected...... ” The 
watan in question was originally acquir- 
ed in the 17th century by an ancestor of 
the respondent during the reign of the 
Adilshahi Kings of Bijapur in recognition 
of the services rendered by him. Except 
the Revenue Tribunal, the other auth- 
orities under the 1950 Act, namely, the 
Assistant Commissioner, the Deputy Com- 
missioner and the Divisional Commis- 
sioner found that the grant was of the 
soil and not of the royal share of the 
revenue. The respondent’s ancestor con- 
tinued to enjoy the watan property 
through the years and perform the duties 
of the office of watandar in spite of poli- 
tical changes in the country. After the 
death of the then holder of the Watan in 
1851, Government challenged the right 
of his son Bhimrao to the privileges of 
the Watan. An inquiry into the rights of 
Bhimrao’ was started under the Bombay 
1852 (known as 
Inam Act), Ultimately, in 1863 a settle- 
ment was reached between the British 
Government and Bhimrao. The terms of 
the settlement were similar to those of 
the other settlements arrived at between 
the British Government ‘and various 
other watandars under which the British 
Goverriment relieved the watandars of 
the liability to perform the services at- 
tached to their offices in consideration 
of a fixed annual sum charged upon the 
watan lands. This is commonly known as 
the Gordon Settlement, because it was 
entered into by a committee of which 
Mr. Gordon as Collector was Chairman, 
acting on behalf of the Government. The 
settlement was apparently made under 
Section 15 of the Bombay Hereditary 
Offices Act (Act III of 1874), commonly 
known as the Watan Act. The relevant 
part of Section 15 of this Act is as fol- 
lows: 


“The Collector may, with the consent 
of the holder of a watan, given in writ- 
ing, relieve him and his heirs and succes- 
sors in perpetuity of their liability to 
perform service upon such conditions, 
whether consistent with the provisions of 
this Act or not, as may be agreed upon 
by the Collector and such holder, 


Every settlement made or - confirmed 
under this section shall be binding upon 
both Government and the holder of the 
watan and his heirs and successors.” 
Following the settlement, a Sanad was 
issued by the British Government to re- 
spondent’s ancestor Bhimrao in 1872. The 
Sanad is in the standard form of a Gor- 
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don Sanad and says. that the lands . and - 


cash allowances shall .be continued in 
lineal 
generation on condition that the persons 
in enjoyment and their heirs shall be 
obedient to the British Government and 
set faithfully and honestly and shall go 
on paying to Government permanently 
every year the amount as mentioned in 
the Sanad. 

3. The effect of commutation of ser- 
‘vice on watan property has been con- 
sidered by this Court in the Collector of 
South Satara v. Laxman Mahadev Desh- 
pande, (1964) 2 SCR 48: (AIR 1964 SC 
326). After referring to the definitions of 
“watan property” and “hereditary off- 
ces” in Section 3 of the Watan Act this 
Court observed: 

“It is clear that the watan property, 
if any, the hereditary office, and the 
tights and privileges attached thereto, 
together constitute a watan and heredi- 
tary office does not lose its character 
merely because the service originally ap- 
pertaining to the office has ceased to be 
demanded. Commutation of service does 
not, therefore, in the absence of an ex- 
press agreement to that effect alter the 
tenure of the land held as watan. By 
agreement the State, for consideration, 
say agree to relieve the holder of the 
office and his successors of the duties to 
perform the service for purposes of 
which the grant was made, but the office 
and the grant continue, subject to the 
terms of the settlement under Section 15 
of the Bombay Hereditary Offices Act, 
1874.” 

3-A. It is necessary to state a few more 
facts touching the watan lands in ques- 
tion. In- 1874. some of- these lands were 
auction-sold in execution of a money 
decree obtained by the ancestors of the 
appellants against the respondent’s an- 
cestors. Ultimately in 1912 a compromise 
decree was passed concluding the dis- 
~ pute between the parties in terms of 
which the decree holders were allowed 
to be in possession of these lands during 
the lifetime of .Bhimrao and his adopted 
son Ramsomappa. The présent respondent 
is Ramsomappa’s-son. Bhimrao died in 
1918 and Ramsomappa in 1944. After 
Ramsomappa’s death the appellants ceas- 
ed to have any right to continue in pos- 
session of the lands. Section 5 of the 
- Bombay Hereditary Offices’ . Act, 
(Watan Act) also prohibits a watandar to. 
alienate ‘his watan property- -beyond - his 
lifetime. to any- person nee a watandar, of 
the same watan. 


a Shrishailagouda v. Gurusangappa’ 


succession from, generation to` 


1874 - 
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'& The 1950 Act abolished the para- 
ganas and kulkarni watans from the date 
the Act came into force. Under Section 3 
(3) of this Act all watan land was re- 
sumed and was made subject to the pay- 
ment of land revenue subject to the pro- 
visions of Section 4. Section 4 (1) pro- 
vides: 

“A watan land resumed under the pro- 
visions of this Act shall...... be regranted 
to the holder of the watan to which it. 
appertained, on payment of the occu- 
pancy price equal to twelve times’ of the 
amount of full assessment of such land 
and the holder shall-be deemed to 
be an occupant within the meaning of the 
Code (Bombay Land Revenue Code, 1879) 
in respect of such land and shall pri- 
marily be liable to pay land revenue to 
State Government...... 

The appellants and the aiad both 
applied to the prescribed authority for 
regrant of the aforesaid watan lands to 
them under Section 4 of the Act. The 
Assistant Commissioner, Jamkhandi, held 
that the respondent was the holder of the 
watan and as such was entitled to an 
order of regrant. On appeal preferred by 
the appellants the Deputy Commissioner, 


Bijapur, affirmed the order of the Assist-, . 


ant Commissioner. The Divisional Com- 
missioner, Belgaum, dismissed the appeal 
against the order of the: Deputy Commis- 
sioner filed by the appellants. The My-- 
sore Revenue Appellate Tribunal, Bel- 
gaum Bench, allowed the revision ‘appli- 
cation made by the appellants setting 
aside the order of regrant in favour ‘of 
the respondent. The High Court of My- 
Sore.at Bangalore allowed the writ peti- 
tions made by the respondent challeng- 
ing the order of the Revenue Tribunal 
and restored the order of regrant in his 
favour. 


5. On the facts found by the auth- 
orities under the 1950 Act except the Re- 
venue Tribunal, the respondent would be 
clearly entitled to the watan lands being 
regranted to him under Section 4 of the 
Act. All the authorities including the 
Revenue Tribunal held that the appel- 


lants were strangers to the watan and 


therefore could not ask for an order 
under ‘Section 4 in their favour, the ap- 
pellants not having challenged this find- 
ing it has become final. The Revenue 
Tribunal, however, was of the view that 
under the sanad issued in favour of the 
resporident’s ancestor what was granted . 


' was only the royal share of the revenue, 
‘it was not a- grant of ‘the soil, and . that 


A 
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as such the lands in question could not 
be regranted to the respondent under 
Section 4. The facts stated earlier make 
it clear that the sanad was granted on 
the basis that there was a watan and that 
the respondent’s ancestor Bhimrao to 
whom the Sanad was granted was the 
holder of the watan. The Sanad of 3872 
granted only the right to hold the wetan 
lands free from full assessment. The 
view taken by the Revenue Tribunal ap- 
pears to be based on a judgment of the 
Bombay High Court, Ramsomappa Bhim- 
rao Desai v. The Secretary of State for 


Shrishailagouca v. 


India in Council, 39 Bon. LR 851: (AIR ` 


1937 Bom 465), disposing of an appeal 
that arose from a suit irstituted in ™29 
by the respondent’s father Ramsomaspa 
against the Secretary of State for Irdia 
in Council in 1929. According to the Tri- 
bunal the Bombay High Court had teld 
in that case that the grart to the respon- 
dent’s ancestor did not include the right 
to the soil. It may be necessary here to 
state a few facts upon which Ramsem- 
appa’s suit was instituted. Bhimrao to 
whom the Sanad was given adopted 
Ramasomappa in 1909. After Bhimrao’s 
death in 1910, Government refused to 
recognise Ramasomappa’s adoption. Hé 
then applied to Government for the grant 
of ex-post facto sanction to his adopfion 
by Bhimrao and, alternatively, praved 
that in case the sanction was not given, 
then the watan might be resumed by the 
levy of full assessment on the lands and 
he should not be evicted therefrom. Both 
these requests were turned down and the 


_ Government passed orders for resuming 


possession of the lands. Ramasoma Dpa 
then brought the suit against the Secre- 
tary of State for a declaration that zhe 
orders passed by Government for re- 
sumption of possession of the watan lands 
were illegal. The trial ccurt having cis- 
missed the suit Ramasomappa came up 
in appeal to the Bombay High Court. he 
question whether the original grant to 
the respondent’s ancestor was of the soil. 
or it was only a right to the royal share 
of the revenue did not erise for cen- 
sideration in Ramsomappa v. Secretary 
of State (supra). The Bombay High Co art 
allowed Ramsomappa’s appeal holdng 
that the Sanad of 1872 did not purport 
to be a grant of the right to occupy the 
soil, it had only reference to and wa: a 
grant of the right to hold the lands free 
from full assessment, and that. if any of 
the conditions of the. grart, namely, fhe 
condition of remaining faithful to Gcv- 
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ernment or the condition of paying a fix- 
ed duty was broken, then Government 
was only entitled to claim full assessment 
on the lands but any right of occupation 
which the holder of the watan possessed 
apart from the Sanad would remain un- 
touched. The Tribunal’s reading of the 
judgment in Ramsomappa’s case does 
not therefore, seem to be correct. The 
judgment under appeal before us points 
out that the decision in Ramsomappa v. 
Secretary of State (supra) has no bear- 
ing on the issue involved in the instant 
case, 
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6. Counsel for the appellants also reli- 
ed on the decision in 39 Bom LR 851: 


` (AIR 1937 Bom 465) in support of the 


appeal but,. for the reasons stated above, 
we do not think Ramsomappa’s case at 
all helps him. The only other ground 
urged was that an application made on 
behalf of the respondent in 1947 (when 
he was a minor) under Section 10 of the 
Bombay Hereditary Offices Act (Act III 
of 1874) having been rejected, the respon- 
dent’s right to a regrant of the watan 
lands was extinguished. Section 10 em- 
powered the Collector to issue a certifi- 
cate on the basis of which the respon- 
dent could bring an action against the 
appellants for recovery of possession of 
the lands. The point was argued before 
the Deputy Commissioner in the present 
proceedings who held that the rejection 
of the application did not take away the 
right of the watandar to ask for a re- ` 
grant of the watan lands under Section 4 
of the 1950 Act. From the judgment of 
the High Court it does not appear the 
point was argued there, and normally the 
appellants should not be allowed to take 
the point in this Court. In any case it 
seems to us clear that the rejection of the 
application under Section 10 of the Bom- 
bay- Hereditary Offices Act, 1874 is not 
a matter relevant to the issue whether 
the respondent is entitled to a regrant of 
the watan lands under Section 4 of the 
1950 Act. 


7. The appeals are 
costs; one hearing fee. 


dismissed with 


Appeals dismissed. 
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AIR 1989 SUPREME COURT 1762 
Y. V. CHANDRACHUD, C. J. 


P. N. BHAGWATI; V. R. KRISHNA 
IYER; V. D. TULZAPURKAR AND 
A. P. SEN, JJ. 


Writ Petn. No. 1543 and Civil Appeal 
No. 1379 of 1977, Writ Petns. Nos. 838, 
2360-2363 of 1978 and S. L. P. (C) Nos. 
1927 of 1979 and 2333 and 2530 of 1978 
and S. L. P. (C) No. 2529 of 1978 and 
W. P. No. 228 of 1979, D/- 9-5-1980. 


Ambika Prasad Mishra, Petitioner v. 
State of U. P. and others, Respondents. 

(A) Constitution of India, Art. 141 — 
Reconsideration of binding precedent — 
When permissible. 


Every new discovery or argumentative 
novelty cannot undo or compel recon- 
sideration of a binding precedent. It is 
fundamental that the nation’s constitu- 
tion is not kept in constant uncertainty 
by judicial review every season because 
it paralyses, by perennial suspense, all 
legislative and administrative action on 
vital issues deterred by the brooding 
threat of forensic blow-up. This, if per- 
mitted, may well be a kind of judicial 
destabilisation of State action too danger- 
ous to be indulged in save where na- 
tional crisis of great moment to the life, 
liberty and safety of this country and 
its millions are at stake, or the basic di- 
rection of the nation itself is in peril of a 
shake-up. (Para 5) 


It is wise to remember that fatal flaws 
silenced by earlier rulings cannot survive 
after death because a decision does not 
lose its authority “merely because it was 
badly argued, inadequately considered 
and fallaciously reasoned”. (Para 6) 


(B) Uttar Pradesh Imposition of Ceil- 
ing on Land Holdings Act (1 of 1961), 
S. 1 — Constitutional validity of Act — 
Maneka Gandhi’s case cannot be pressed 
into service to contend that loss of per- 
‘sonal liberty results when State takes 
away property — Absence of mention of 
Art. 21 in Art. 31A of the Constitution 
ean be of no help. (Constitution of India, 
Arts. 19, 21, 31A). AIR 1978 SC 597, Re- 
ferred. (Para 12) 


(C) Uttar Pradesh Imposition of Ceiling 
on Land Holdings Act (1 of 1961), S. 5 
(6) — Invalidation of alienations after 
prescribed date — Is not arbitrary or 
over-inclusive and thus violative of Arti- 
cle 19 or Art. 14 of Constitution. (Con- 
stitution of India, Arts. 14, 19). 
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It is perfectly open to the legislature, 
as ancillary to its main policy to prevent 
activities which defeat the statutory pur- 
pose, to provide for invalidation of such 
actions. When the alienations are invali- 
dated because they are made after a sta- 
tutory date fixed with a purpose, ` there 
is sense in this prəhibition. Otherwise, all 
the lands would kave been transferred 
and little would have been left by way 
of surplus. (Para 13) 

There is nothing morally wrong or con- 
stitutionally anathematic in such an em- 
bargo. Article 19 (1) (f) is not absolute 
in operation and is subject, under Arti- 
cle 19 (6), to reasonable restrictions such 
as the one contained in S. 5 (6). 

3 (Para 17) 

(D) Uttar Pradesh Imposition of Ceiling 
on Land Holdings Act (1 of 1961), S. 5 
(6) — Exemption of transfers made in 
good faith and for adequate considera- 
tion — ‘Adequate consideration’ is not 
an arbitrary test — ‘Good faith’ is not 
over-inclusive and unrelated to objects 
and purposes of the Act. (Constitution of 
India, Art. 14). (Paras 14, 15) 


(E) Uttar Pradesh Imposition of Ceiling 
on Land Holdings Act (i of 1961), S. 5 
(6) — Provision is not violative of second 
proviso to Art. 31A — It is fair and valid. 
(Constitution of India, Art, 31A). 

: (Para 14) 


(F) Uttar Pradesh Imposition of Ceiling 
on Land Holdings Act (1 of 1961), S. 5 
(3) — Not ultra vires Art, 14 of Consti- 
tution on ground of sex discrimination, 
(Constitution of India, Art. 14). 


S. 5 (3) does not confer any property 
on an adult son nor withdraw any .pro« 
perty from an adult daughter. That pro- 
vision shows a concession to a tenure» 
holder who has propertyless adult sons 
by allowing him to keep two more hec- 
tares per such son. The propertyless son 
gets no right to a cent of land on this. 
score but the father is permitted to keep 
some more of his own for feeding this 
extra mouth, If an unmarried daughter 
has her own land, this legislation does 
not deprive her any more than a simi- 
larly situated unmarried son. Both are 
regarded as tenure-holders. The singular 
grievance of a chronic spinster vis-a-vis 
a similar bachelor may be that the father 
is allowed by S. 5 (8) to hold an extra 
two hectares only if the unmarried major 
is a son. Neither the daughter nor the 
son gets any lanc in consequence and a 
normal parent will look after an unmar- 
ried daughter with an equal eye. Legal 
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injury can arise only if the daughter's 
property is taken away while the son’s 
is retained or the daughter gets no share 
while the son gets one. The legislation 
has not done either. So, no tangible dis- 
crimination can be spun cut. (Para 26) 

(G) Uttar Pradesh Impesition of Ceiling 
on Land Holdings Act: (1 of 1961), S. 5 
(2) — Continuance of lamd reform _ pro- 
ceedings when consolidation proceedings 
pending — Is not unjust or arbitrary — 
Ceiling proceedings need not he stayed. 
1976 All LJ 522, Approved. (Para 34) 

(H) Uttar Pradesh Impcsition of Ceiling 
on Land Holdings Act (1 of 1961), Ss. 3, 
6 — Bringing into force a statutory pro- 
vision — Fixation of date. 

It is true that neither the legislature 
nor the Government as its delegate can 
fix fanciful dates for effectuation of pro- 
visions affecting the rights of citizens. 
Even so, a larger latitude is allowed to 
the State to notify the date on which a 
particular provision may come into effect. 
Many imponderables may weigh with the 
State in choosing the date and when 
challenge is made years later, the factors 
which induced the choice of such dates 
may be buried under the debris of time. 
Parties cannot take advantage. of this 
handicap and  audacicusly challenge 
every date of coming intc force of every 
provision as capriciously picked out. 


(Para 35) 
Cases Referred: Chronological Paras 
AIR 1978 SC 597: (1978) 1 SCC 248 12 
1976 All LJ 522: 1975 RD 366 34 
AIR 1974 SC 1920: (1974, 1 SCR 253: 
1975 All LJ 131 . 84 
AIR 1974 Punj & Har 162 (FB) 29 
AIR 1973 SC 1461: 1973 Supp SCR 1 
- 5,6 
AIR 1973 SC .2734: (1974. 1 SCR 671 
5, 6 


AIR 1972 SC 2301: (1973) 1 SCR 356 5 
AIR 1967 SC 1643: (1967: 2 SCR 762: 
1967 All LJ 813 5 
AIR 1965 SC 632: (1965) 1 SCR- 82 6 
AIR 1952 SC 252 3, 5 
(1944) 321 US 649: 88 L Ed 987, Smith v. 
Allwright 5 
Mr. M. S. Gupta, Advocate (in W. Ps. 
Nos. 1542, 1543, 838 and C. A. 1379. of 
1977). i 
Mr. Arvind Kumar, Mrs. Lakshmi Ar- 


vind and Mr. Prakash Gupta, Advocates ` 


(in S. L. Ps. Nos. 1727, 2333 and 2530 of 
1978). 

- Mr. P. R. Mridul, Sr. Advocate, Mr. 
R K. Jain and Mr. Sukumar Sahu, Advo- 
vates (in W. Ps. Nos. 2360-63 of 1978). 


Ambika Prasad v. State of U. P. 
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KRISHNA IYER, J.:— This judgment 
deals with a flood of cases from Uttar 
Pradesh relating to limitation on agricul- 
tural land holdings, and specifically dis- 
poses of the writ petitions, civil appeals 
and petitions for special leave listed 
below. 


2. The pervasive theme of this litiga- 
tive stream is not anti-land-reform as 
such but the discriminatory flaws in the 
relevant legislation which make it ‘un- 
law’ from the constitutional angle. 


3. The march of the Indian nation to 
the Promised Land of Social Justice is 
conditioned by the pace of the process of 
agrarian reform. This central fact of our 
country’s progress has made land distri- 
bution and its inalienable ally, the ceiling 
on land holding, the cynosure of legisla- 
tive attention. And when litigative con- 
frontation with large holders has imperil- 
led the implementation of this vital 
developmental strategy, Parliament, in 
exercise of its constituent power, 
has sought to  pre-empt, effec- 
tively . and protect impregnably 
such statutory measures by enact- 
ing Art. 31A as the very first amendment 
in the very first year after the Constitu- 
tion came into force. Consequent on the 
Constitution (First Amendment) Act, 
1951, this court repelled the challenges 
to land reform laws as violative of 
fundamental rights in State. of Bihar v. 
Kameshwar Singh, AIR 1952 SC 252 but 
the constant struggle between agrarian 
reform legislation and never-say-die liti- 
gation has led to a situation where every 
such enactment has been inevitably ac- 
companied by countless writ petitions 
assailing its vires despite Art. 31A, not 
to speak of the more extensive Chinese 
walls like Arts, 31B, 31C and 31D. The 
forensic landscape is ‘cluttered up in this 
court with appeals and writ petitions and 
petitions for leave to appeal, the common 
feature of each of which is a challenge 
to the validity of one or other of the 
State laws imposing ceiling on land hold- 
ing in an inegalitarian milieu of the land- 
ed few and the landless many. Of course, 
the court is bound to judge the attack on 
the legislative projects for acquisition and 
distribution, on their constitutional 
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merits and we proceed to essay the- task 
with special reference to the Uttar Pra- 
desh Imposition of- Ceiling on Land Hold- 
ings Act, 1960 (abbreviated hereafter as 
the Act). Several counsel have argued and 
plural objections have been urged but 
we will grapple with only. those conten- 
tions which have been seriously pressed 
and omit others which have either been 
only formally mentioned or left to lie 
in silent peace, or but feebly articulated, 
In this judgment, we side-step the big- 
ger issue of the vires of -the constitu- 
tional amendments in Arts. 31A, 31B and 
31C as they are dealt with in other cases 
disposed of recently.* Indeed, the history 
of land reform, in its legislative dimen- 
sion has been a perennial race between 
judicial pronouncements and constitu- 
tional amendments. 


4. The anatomy of the Act must be 
Scanned as a preliminary exercise so that 
the constitutional infirmities alleged may 
be appreciated in the proper setting. The 
long title gives the primary purpose of 
the Act as imposition of ceiling on land 
holdings in Uttar Pradesh and the Pre- 
amble amplifies it further. All this is 
tersely spelt out in the Statement of Ob- 
jects and Reasons which runs thus: 


“With a view to provide for more 
equitable distribution of land by making 
the same available to the extent possible. 
to landless agricultural labourers and to 
provide for cultivation on co-operative. 
basis and to conserve part of the avail- 
able resources in land so as to increase 
the production and up reserve stock of 
foodgrains against lean years by carry- 
ing on cultivation on scientific lines in 
State-owned farms, it is expedient to im- 
pose ceiling on existing large land hold- 
ings. It is necessary to provide some land 
to the village communities for their com- 
mon needs, such as establishment of fuel 
and fodder reserves. The Bill is, therefore, 
being introduced to promote the economic 
interest of the weaker section of com- 
munity and to subserve the eommon 
good.” 


5. Thus we get the statutory perspec- 
tive of agrarian reform and so, the con- 
stitutionality of the Act has to be tested 
on the touchstone of Art. 31A which is 
the relevant protective armour for land 
reform laws. Even here. we must statė 
that while we do refer to the range of 
constitutional immunity Art. 31A confers 
on agrarian reform measures we do not 
rest our decision on that provision. Inde- 
pendently of Art. 31A, the- impugned 
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legislation can withstand _ constitutional 
invasion and so the further challenge te 
Art. 31A itself is of no consequence. The 
comprehensive vocabulary of that pur- 
poseful provision obviously catches with~ 
in its protective net the present Act and, 
broadly speaking, the antiseptic effect of 
that Article is sufficient to immunise the 
Act against invalidation to the extent 
stated therein..Ths extreme argument 
that Art. 31A itsel? is void as violative of 
the basic structure of the Constitution 
has been negatived by my learned 
brother, Bhagwati, J. in a kindred group 
of cases of Andhra Pradesh. The amulet 
of Art. 31A is, therefore, potent, so far 
as it goes, but. beyond its ambit it is still 
possible, as counsel have endeavoured, to 
spin out some sound argument to nullify 
one section or the other. Surely, the 
legislature cannot run amok in the blind . 
belief that Art. 31A is omnipotent. We 
will examine the alleged infirmities in 
due course. It is significant that even 
apart from the many decisions upholding 
Art. 31A, Golak Nath’s case (1967) 2 
SCR 762: (AIR 1967 SC 1648) decided by 
a Bench of 11 Judges, while holding that 
the Constitution ‘First Amendment) Act 
exceeded the constituent power still cate- 
gorically declared that the said amend- 
ment and a few other like amendments 
would be held gocd based on the doctrine 


.of prospective overruling. The result, for 


our purpose, is that even Golak Nath’s 
case has held Art. 31A valid. The note 
struck by later cases reversing Golak 
Nath does not militate against the vires 
of Art. 31A. Suffice it to say that in the 
Kesavananda Bharti’s case, 1973 Supp 
SCR 1: (AIR 1973 SC 1461) Art. 31A was 
challenged as beyond the amendatory 
power of Parliament and, therefore, in- 
valid. But, after listening to the mara- 
thon erudition from eminent counsel, a 
13 Judge Bench of this Court upheld the 
vires of Article 381A in unequivocal 
terms. That decision binds, on the simple 
score of stare decisis and the constitu- 
tional ground of Art. 141. Every new dis- 
covery or argumentative novelty cannot 
undo or compe] reconsideration of a bind- 
ing precedent. In this view, other sub- 
missions sparkling with creative inge- 
nuity and presented with high-pressure 
advocacy, cannot persuade us to re-open 
what was laid down for the guidance of 
the nation as a solemn proposition by the 
epic fundamental rights case. From 
Kameshwar Singh, ATR 1952 SC 252 and 
Golak Nath (1967) through Kesavananda 
(1973) and: Kannen Devan, (1973):1 SCR. 


va 
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356: (AIR 1972 SC 2301) to Gwalior Ea- 
yons, (1974) 1 SCR 671: (AIR "1973 3€ 
2734) and after Art. 31A has stood juti- 
cial scrutiny although, as stated earlier, 
we do not base the conclusion on Arti- 
cle 31A. Even so, it is fundamental that 
the nation’s Constitution is not kept in 
constant uncertainty by judicial review 
every season because it paralyses, by 
perennial suspense, all legislative and ad- 
ministrative action on vital issues deter- 
red by the brooding threat of forersic 
blow-up. This, if permitted, may well be 
a kind of judicial destabilisation of State 
action too dangerous to be indulged in 
save where national crisis of great mao- 
ment-to the life, liberty and safety of 
this country and its millions are at staze, 
or the basic direction of the nation it=1f 
is in peril of a shake-up. It is surely 
wrong to prove Justice Roberts of he 
United States Supreme Ccurt right wien 
he said: Smith v. Allwright, (1944) s2I 
US 649, 669 and 670— -o 


“The reason for my concern is that the 
instant decision, overruling that annouac- 
ed about nine years ago, tends to bring 
adjudications of this trikunal into «he 
same class as a restricted railroad ticket 
good for this day and train only..... a 
It is regrettable that in am era marked 
by doubt and confusion, an era whese 
greatest need is steadfastness of thought 
and purpose, this Court which has been 
looked to as exhibiting consistency in 
adjudication, and a steadiness which 
would hold the balance even in the fece 


of temporary ebbs and flows of opinion, - 


should now itself become the breeder of 


` fresh doubt and confusior. in the public 


mind as to the stability of our instiu- 
tions.” ne “ee eT 

6. It is wise to remember that faal 
flaws silenced by earlier rulings canmot 
survive after death because a decision 
does not lose its authority “merely We- 
cause it was badly argued, inadequately 
considered and fallaciously reasoned” 
(Salmond ‘Jurisprudence’ p. 215 (lith 
edition)). And none of these misfortumes 
can be imputed to Bharti’s case (AIR 
1973 SC 1461) (supra). For these reasons, 
we proceed to consider the contenticns 
of counsel on the clear assumption tkat 
Art. 31A is good. Its sweep is wide and 
indubitably embraces legislation on land 
ceiling. Long years ago, in Ranjit v. 


State, (1965) 1 SCR 82: (AIR 1965 3C 
632), a Constitution Bench, speaking 


through Hidayatullah, J., dwelt on the 
wide amplitude of Art. 3:A, referred to 
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Precedents -of this Court on agrarian: re- 
form vis-a-vis Art. 31 A, and concluded 
that equitable distribution of lands, an- 
nihilation of monopoly of ownership by 
imposition of ceiling and regeneration of 
the rural economy by diverse planning 
and strategies are covered by the armour 
of Art. 31A. We may quote a part: 


“The scheme of rural development to- 
day envisages not only equitable distri- 
bution of land so that there is no undue 
imbalance in society resulting in a land- 
less class on the one hand and a concen- 
tration of land in the hands of a few on 
the other, but envisages also the raising 
of economic standards and bettering rural 
health and social conditions. Provisions 


‘for the assignment of lands to Village 


Panchayat for the use of the general 
community, or for hospitals, schools, 
manure pits, tanning grounds etc. which 
enure for the benefit of rural popu- 
lation must be considered to be an essen- 
tial part of the redistribution of holdings 
and open lands to which no objection is 
apparently taken. If agrarian reforms are 
to succeed, mere distribution of lands 
to the landless is not enough, There must 
be a proper planning of rural economy 
and conditions and a body like the Vil- 
lage Panchayat is best designed to pro- 
mote rural welfare than individual 
owners of small portions of lands. Fur- 
ther the Village Panchayat is an auth- 
ority for purposes of Part III as was con- 
ceded before us and it has the protection 
of Art. 31A because of. this character 
even if the taking over of shamlat deh 
amounts to acquisition......... The setting 
of a body .of agricultural artisans (such 
as the village carpenter, the village 
blacksmith, the village tanner, farrier, 
wheelwright, barber, washerman etc.) is 
a part of rural planning and can be com~ 


._prehended in a scheme of agrarian re- 


forms. It is a trite saying that India lives 
in villages and a scheme to make vil- 
lages self-sufficient cannot but be regard- 
ed as part of the larger reforms which 
consolidation of holdings, fixing of ceil- 
ing on lands, distribution of surplus lands 
and utilising of vacant and waste lands 
contemplate: at pp. 94-95.” 

This view has been reinforced by the 
later pronouncement of a Constitution 
Bench in the Gwalior Rayan case, (1974) 
1 SCR 671: (AIR 1973 SC 2734) empha- 
tically expressing support for’the con- 
ceptual sweep of agrarian reform vis-a- 


_vis Art. 31A. The proposition, therefore, 


is invulnerable that Art. 31A repulses alk 
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invasion on “ceiling legislation” (armed 
with Arts. 14, 19 and 31). 

T. The professed goal of the _ legisla- 
tion is to maximise surplus lands for 


working out distributive justice and rural 
development, with special reference to 
giving full opportunities to the agrarian 
masses to become a major rural resource 
of the nation. How to maximise surplus 
lands? By imposition of severe ceiling on 
ownership of land holdings consistently 
with the pragmatics of rural economies 
and the people’s way of life. The per- 
vasive, pivotal concepts are, therefore, 
ceilings on holdings and surrender of sur- 
plus land. The working unit with refer- 
ence to which the legal ceiling is set is 
the realistic family. So, the flexible con- 
cept of ‘family’ also becomes a central 
object of legislative definition. Having 
regard to the diversity of family units 
among the various communities making 
up Indian society and having the object 
of the legislation as the guiding principle 
the statute under consideration has given 
a vidble and realistic definition of 
‘family’, with provision for some vari- 
_ables and special situations. The machin- 
erv for implementing the statute is also 
set up with adjudicative powers, includ- 
ing appeals. Compensation, without in- 
vidious discrimination, has to be paid, ac- 
cording to the scheme, when surplus land 
is taken away and for the determination 
and payment of such compensation a 
whole chapter is devoted. The disposal of 
lands secured as surplus is, perhaps, the 
culmination of the legislative project, and 
so, Chap. 4 stipulates the manner of dis- 
posal and settlement of surplus land. 
Thus, we have the definitional provision 
in Chap. 1, followed by imposition of 
“ceilings” with ancillary provisions for 
exemption. The judicial machinery for 
enforcement and the provisions for pre- 
emption of manipulation and prevention 
of fraud on the statute, the assessment 
of compensation and its payment and the 
like have also been enacted in Chaps. 2 
and 3. A miscellaneous chapter deals 
with a variety of factors, including of- 
fences and penalties, mode of hearing 
and appellate powers and kindred mat- 
ters. Inevitably, such a progressive legis- 
lation runs drastically contrary to the 
feudal ethos of the landed gentry and 
the investment instincts of the nouveau 
riche and green revolutionists. Therefore, 
the holders who are hurt by the provi- 
sions of the Act have chosen to challenge 
their vires and they must succeed if the 
ground is good. Since the legislature has 
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plenary power tc the extent conferred 
by the Constitution, the attack has to be 
based, and, indeed, has been, on consti- 
tutional infirmities which, if sound, must 
shoot down the act. By way of aside, 
one might query whether agrarian re- 
form, with all tke fanfare and trumpet, 
has seriously taken off the ground or is 
still in the hanger? Anyway, the court 
can only pronource, the Executive must 
execute. 

8. We will now proceed to formulate 
the points which, according to counsel, 
are fatal to the ‘egislation and proceed 
to scan them in cue course. 

9. Various miniscule matters have 
been raised in the plethora of cases 
largely founded on some real or fancied 
inequity, inequality, legislative arbitrari- 
ness or sense f injustice. Speaking 
generally and with a view to set the re- 


cord straight, injustice is conditioned by 


the governing social philosophy, the pre- 
vailing economic approach and, para- 
mountly, by the constitutional para- © 
meters which bind the court and the 
community. 


10. The Indiar Constitution is a radi- 
cal document, a caarter for socio-politico- 
economic change and geared to the goals 
spelt out in the Objectives Resolution 
which commits the nation to a drive to- 
wards ‘an egalitarian society, a note 
struck more articulately by the adjective 
‘socialist’ to our Republic introduced by 
a recent Amendment and survives after 
Parliament, differently composed, had 
altered the 42nd Amendment. This back- 
drop suggests thet agrarian legislation, 
organised as egal_tarian therapy, must be 
judged, not meticulously for every indi- 
vidual injury but by the larger standards 
of abolition of frndamental inequalities, 
frustration of basic social fairness and 
shocking unconsc:onableness. This process 
involves detrimemt to vested interests. 
The perfect art >f plucking the goose 
with the least scuealing is not a human 
gift. A’social surzery, supervised by law, 
minimises, not el_minates, individual hurt 
while promoting community welfare. 
The court, in its interpretative role, can 
neither be pachydermic nor hyperreac- 
tive when landholders, here and there, 
lament about los: land. We will examine 
the contentions from this perspective, 
without reference to Arts. 31B, C and D. 
Justice Cardozo nas a message for us 
when he says: Cardozo ‘Selected Writ- 
ings’ p. 159.— 

“Law and obecience to law are facts 
confirmed everyday to us all in our ex- 
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perience of life. If the result of a defini- 
tion is to make them seem: to he illusions, 
so much. the worse for the definition: we 
must enlarge it till it is broad enough to 
answer to realities.” f 

11.. Shri Mridul, who 
ments, mounted a thre2-point 


led the’ argu- 
attack. 


Art. 31A (1) (ii) was the target of an ob-_ 


scure submission which counsel, with 
characteristic fairness, did not press at a 
later stage. Linked up w-th it was the 
queer nexus between Art. 21 and the 
right to property, deprivetion of which 
was contended to be ar unreasonable 
procedure somehow falling within the 
lethal spell of Art. 21. 


12. Proprietary personality was in- 
tegral to personal liberty and a mayhem 
inflicted on a man’s property was an 
amputation of his personal liberty. 
Therefore, land reform law, if unreason- 
able, violates Art. 21 as expansively con- 
strued in Maneka Gandhi, (1978) 1 SCC 
248: (AIR 1978 SC 597). The dichotomy 
between personal liberty, in Art. 21, and 
proprietary status, in Arts. 31 and 19 is 
plain, whatever philosophical justifica- 
tion or pragmatic, realisaton it may pos- 
sess in political or jurist theory. May- 

‘be, a penniless proletarian, is unfree in 
his movements and has nothing to lose 
except his chains. But we are in another 
domain of constitutional jurisprudence. 
Of course, counsel’s resort to Art. 21 is 
prompted by the absence of mention of 
Art. 21 in Art. 31A and the illusory hope 
of inflating Maneka Gandhi to impart a 

. healing touch to those whose property 
is taken by feigning loss of personal 
liberty when the State taxes only pro- 
perty. Maneka Gandhi is no universal 
nostrum or cure-all, when all other argu- 
ments fail! 


13. The last point which had a quaint 
moral flavour was that transfers of land- 
ed property, although executed after the 
dates specified in the Act were unreason- 
ably invalidated by the Act even when 
there was no “mens rea” vis-a-vis the 
Ceiling Law on the part o- the transferor 
and this was violative of Art. 19 (1) (£) 
and of Art. 14 as arbitrary. A facet of 
over-inclusiveness which breaches Arti- 
cle 14 was also urged. It is perfectly open 
to the legislature, as ancillary to its main 
policy to prevent activities which defeat 
the statutory purpose, to provide for in- 
validation of such actions. When the 
alienations are invalidated because they 
are made after a statutory date fixed 
with a purpose, there is sense in this 
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the lands 
little 
would have been left by way of surplus. 
Let us read the text of S. 5 (6) which is 
alleged to be bad being over-inclusive or 
otherwise anomalous. The argument, 
rather hard to follow and too subtle for 
the pragmatic of agrarian law, may be 
clearer when the provision is unfurled. 
5. 5 (6) runs thus: 

“In determining the ceiling area ap- 
plicable to a tenure-holder, any transfer 
of land made after the twenty-fourth 
day of Jan. 1971, which but for the trans- 
fer would have been declared surplus 
land under this Act, shall be ignored and 
not taken into account: 

Provided that nothing in this sub-sec- 
tion shall apply to: 

(a) a transfer in favour of any person 
(including Government) referred to in 
sub-see. (2); 

(b) a transfer proved to the 


prohibition. Otherwise, all 


satisfac- 


.tion of the prescribed authority to be in . 


good faith and for adequate considera- 
tion and under an irrevocable instrument 
not being a benami transaction or for 
immediate or deferred benefit of the 
of the 
family.” 

14. There is no blanket ban here but 
only qualified invalidation of certain sin- 
ister assignments etc. Counsel weaves 
gossamer webs which break. on mere 
judicial touch when he argues that trans- 
fer ‘in good faith and for adequate con- 
sideration’ have been unconstitutionally 
exempted. The bizarre submission is that 
‘adequate consideration’ is an arbitrary 
test. We reject it without more discus- 
sion. The second limb of the submission 
is that while S. 5 (6) directs the auth- 
ority to ignore certain transfers it does 
not void it. The further spin-off adroitly 
presented by counsel is that the provision 
violates the second proviso to Art. 31A. 
It is a little too baffling to follow and we 
dismiss the submission as hollow. The 
provision in S. 5 (6), when read in the 
light of the Provisos, is fair and valid. 

15. Counsel’s further argument is 
to quote his own words that “the im- 
pugned provisions do not establish a rea- 
sonable procedure” because: 

“The expression ‘in good faith’ is over- 
inclusive and takes within its sweep 
situations which are not only very dif- 
ferent but which may not have any nexus 
or legitimate relationship with the ob- 
jects and purposes of the ceiling law......” 
We are hardly impressed by it and find 
no substance in it, 
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16. There is no question of morality 
or constitutionality even if the clause 
may be a little overdrawn. On the con- 
trary, it is legislative folly not to pre- 
serve, by appropriate preventives and 
enacted contraceptives, the ‘surplus’ re- 
servoir of land without seepage or spill- 
over. It is legal engineering, not moral 
abandonment, Indeed, the higher moral- 
ity or social legitimacy of the law re- 
quires a wise legislature to proscribe 
transfers, lest the surplus pool be drain- 
ed off by a rush of transactions. Maybe, 
individual hardship may happen, very 
sad in some instances. But every great 
cause claims human martyrs! Poor con- 
solation for the victim but yet a neces- 
sary step if the large owners are not to 
play the vanishing trick or resort to 
manipulated alienations! After all, this 
ban comes into force only on a well-re- 


cognised date, not from an arbitrarily 
retro-active past. 
17. We cannot discover . anything 


which is morally wrong or constitutional- 
ly anathematic in such an embargo. 
Article 19 (1) ($) is not absolute in op- 
eration and is subject, under Art. 19 (6), 


to reasonable restrictions such as the one 


contained in S. 5 (6). We do not think 
there is merit in the triple submissions 
spun out by Shri Mridul. 

18. Even on the merits, the transfers 
have been rightly ignored, the vendees 
who are the grandsons have been held 
to be not bhona fide transferees for 
adequate consideration; and the findings 
are of fact and concurrent. We overrule 
the grounds of grievance as unsustain- 
able. In sum, without reliance on Arti- 
cle 31A, Shri Mridul’s contentions can be 
dismissed as without merit. 


19. We will now consider the mini- 
arguments of the other counsel—some of 
them do merit serious consideration by 
the court—and even where direct reljef 
does not flow from the judicial process, 
State action to avoid anomalies may well 
be called for in the light of genuine 
hardships. 


20. Shri Veda Vyas, appearing in W. P. 
No. 228 of 1979 and S. L. P. No. 2599 of 
1978, pleaded powerfully for gender’ jus- 
tice and sex equity because, according to 
his reading, the Act had a built-in 
masculine bias in the definition of ‘family 
unit’ and allocation of ceiling on hold- 
‘ings, and therefore, perpetrated uncon- 
stitutional discrimination. Indeed, his case 
illustrated the anti-woman stance of the 
statute, he claimed. The submission is 


Ambika Prasad v. State of U. P. 


A.I. R. 


simple, the inference is inevitable but 
the invalidation Goes not follow even if 
Art. 31A is not pressed into service to 
Silence Art. 14. 


21. We will farmulate the objections 
and examine thei- merits from the con- 
stitutional perspective. Maybe, there is 
force in the broad generalisation that, 
notwithstanding ell the boasts about the 
legendary glory of Indian womanhood in 
the days of yore and the equal status 
and even martial valour of heroines in 
Indian history, our culture has suffered 
a traumatic distortion, not merely due to 
feudalism and medievalism, but also due 
to British imperialism. Indeed, the Free- 
dom Struggle leé by Mahatma Gandhi, 
the story of social reforms inspired by 
spiritual leaders Ake Swami Vivekananda 
and engineered by a galaxy of great 
Indians like Raja Rammohan Roy, Swami 
Dayananda Saraswati and Maharishi 
Karve and the brave chapter of partici- 
pation in the Indzpendence Movement by 
hundreds and thcusands of woman-pat- 
riots who flung eside their unfree status 
and rose in revolt to overthrow the 
foreign yoke, brought back to Indian wo- 
manhood its lustrous ‘status of equal 
partnership with Indian manhood when 
the country decided to shape its destiny 
and enacted a Constitution in that be- 
half. Our legal culture and corpus juris, 
partly a heritage of the past, do contain 
strands of discrimination to set right 
which a commiss:on elaborately conduct- 
ed enquiries and made a valuable report 
to the Central Government. Shri Veda 
Vyas may be right in making sweeping 
submissions only to this limited extent 
but when we reach the concrete statutory 
situation and tacxle the specific provi- 
mites in the Act, his argument misses the 
mark, 


22. A better appreciation of his con- 
tention must be preceded by excerption 
of two definitions and consideration of 
the concepts they embody. S. 3 (7) de- 
fines ‘family’ thus: 


‘family’ in relation to a tenure-holder, 

means himself or herself and his wife or 
her husband, as the case may be (other 
than a judicially separated wife or hus- 
band), minor sors and minor daughters 
(other than marr-ed daughters); 
This definition is incomplete without con- ` 
textually reading S. 5 (3) and so we quote. 
the provision wh:ch, in the view of Shri 
Veda Vyas, enwcmbs the vice of discri- 
mination .against women. S. 5 (3) (a) and 
(b) and Explanation: 
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S. 5 (3).. Subject to tke provisions of 
sub-sections (4), (5), (6) and (7) the ceil- 
ing area for purposes of sub-section (1) 
shall be— 

(a) in the case of a tenure-holder Fav- 
ing a family of not more than five məm- 
bers, 7.30 hectares of irrigated land {in- 


cluding land held -by other members of- 


his family) plus two additional hectares 
of irrigated land or such additional End 
which together with the land held by aim 
aggregates to two hectares, for each of 
his adult sons, who are either not th2m- 
Selves tenure-holders or who hold less 
than two hectares of irrigated land, sub- 
ject to a maximum of six hectares of 
such additional land; 


(b) in the case of a tenure-holder Lav- 
ing family of more than five -memters, 
7.30 hectares of irrigated land (including 
land held by other members of his 
family), besides, each of the members 
exceeding five and for each of: his adult 
sons who are not themselves tenare- 
holders or who hold less than two hesta- 
res of irrigated land, twc additional hec- 
tares of irrigated land or such additienal 
land which together with the land held 
by such adult son aggrégates to two hec- 
tares, subject to a maximum of six iec- 
tares of such additional land. 

Explanation; The expression ‘adult son’ 
in cls. (a) and (b) includ2s an adult son 
who is dead and has left surviving be- 
hind him minor sons or minor daughters 
(other than married daughters) who are 
not themselves tenure-holders or who 
hold land .less than two hectares of rri- 
gated land. 

23. The anti-female kink is paten: in 
that the very definition of family dis- 
closes prejudice against the weaker sex 
by excluding adult daughters without 


providing for any additicn to the ceiling 
on their account. In the case of an adult 
son, S. 5 (3) (a) of the Act provides for 
the addition of two hectares of irrigated 
land for each of his (tenure holder’s) sons 
where the family has a strength of Jess 
than five. S. 5 (3) (b) similarly provides 
for. two additional hectares of irrigated 
land for each of his (tenure hold=r’s) 
adult sons where the strength of the 
family is more than 5. It must be rem2m- 





bered that this addition is on account of 7 


the fact that there are edult sons, even 
though they are not tentire holders or 
hold less than two hectares or none. This 
privilege of adding to the total exent 
that the family of a terure holder may 
keep is denied to an adult daughter, even 
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though unmarried, and, therefore, depen- 
dent on the famil; y, for that a ‘married 
son stands on a different footing from a 
married daughter, what justice is there 
in berring a dependent unmarried 
daughter in the cold? Assuming, without 
admitting, Shri Veda Vyas further urges 
that having regard to the Child Marriage 
Restraint Act, 1929 and the increasing 
prevalence of unmarried adult daughters 
in families these days, the discrimination 
is not theoretical but real because no 
minor girl can now marry. 


24. Another similar invidious provi- 
sion is the definition of tenure-holder. 
Ceiling on holdings is fixed with refer- 
ence to tenure-holders, 

25. We wonder whether the Commis- 
sion on the Status of Women or the Cen- 
tral Government or the State Govern- 
ments have considered this aspect of sex 
discrimination in most land reforms laws, 
but undoubtedly the State should be fair 
especially to the weaker sex. Adult 
damsels should not be left in distress by 
progressive legislations geared to land 
veforms. This criticism may have bearing 
on the ethos of the community and the 
attitude of the legislators, but we are 
concerned with the constitutionality of 
the provision. Maybe, in this age of nu- 
clear families and sex equal human 
rights it is illiberal and contrary to the 
zeitgeist to hark back to history’s dark 
pages nostalgically and disguise it as the 
Indian way of life with a view to deprive 
women of their undeniable half. Arts. 14 
and 15 and the humane spirit of the Pre- 
amble rebel against the de facto denial 
of proprietary personhood of woman- 
hood. But this legal sentiment and jural 
value must not run riot and destroy pro- 
visions which do not discriminate be- 
tween man and woman qua man and 
woman but merely organise a scheme 
where life’s realism is legislatively prag- 
matised. Such a scheme may marginally 
affect gender justice but does not abridge, 
even a wee-bit, the rights of women. If 
land-holding and ceiling thereon are 
organised with the paramount purpose of 
maximising surpluses without maiming 
women’s ownership no submission to de- 
stroy this measure can be permitted using 
sex discrimination as a means to sabot- 
age what is socially desirable. No wo- 
man’s property is taken away any . more 


. than a man’s property. 


26. Section 5 (3) reduces daughters or 
wives to the status of stooges. It forbids 
excessive holdings having regard to rural 
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realities of agricultural life. ‘Family’ is 
defined because it is taken as the unit for 
holding land—a fact of extant societal 
life which cannot be wished away. This 
is only a tool of social engineering -in 
working out the scheme of setting limits 
to ownership. S. 5 (3) does not confer 
any property on an adult son nor with- 
draw any property from an adult daugh- 
ter. That provision shows a concession 
to a tenure-holder who has propertyless 
adult sons by allowing him to keep two 
more hectares per such son, The pro- 
pertyless son gets no right to a cent of 
land on this score but the father is per- 
mitted to keep some more of his own for 
feeding this extra mouth. If an unmarri- 
ed daughter has her own land, this legis- 
lation does not deprive her any more 
than a similarly situated unmarried son. 
Both are regarded as tenure-holders. The 
Singular grievance of a chronic spinster 
vis-a-vis a similar bachelor may be that 
the father is allowed by S. 5 (3) to hold. 
an extra two hectares only if the un- 
married major is a son. Neither the 
daughter nor the son gets any land in 
consequence and a normal parent will 
look after an unmarried daughter with 
an equal eye. Legal injury can arise 
only if the daughter’s property is taken 
away while the. son’s is retained or the 
daughter gets no share while the son gets 
one. The legislation has not done either. 
So, no tangible discrimination can be 
fpun out. Maybe, the legislature could 
have allowed the tenure-holder to keep 
another two hectares of his on the basis 
of the existence of an unmarried adult 
daughter. It may have grounds rooted in 
rural realities to do so, The court may 
sympathise but cannot dictate that the 
landholder may keep more land because 
he has adult unmarried daughters. That 
would be judicial legislation beyond per- 
missible process. 

27. The same perspicacious analysis 
salvages the provision regarding a wife. 
True, S. 3 (17) makes the husband 
tenure-holder even when the wife is the 
owner. So long as the land is within the 
sanctioned limit it is retained as before 
without affecting ownership or enjoy- 
ment. But where it is in excess, the com- 
pensation for the wife’s land, if taken 
away as surplus, is paid to her under 
Chapter HI. And even in the choice of 
land, to declare surplus, the law, in Sec- 
tion 12A, has taken meticulous care to 
protect the wife. The husband being 
treated as tenure-holder even when the 
wife is the owner is a legislative device 
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for simplifying procedural dealings. 
When all is said and done, married wo- 


` men in our villages do need their hus~ 


band’s services and speak through them 
in public places, except, hopefully in the 
secret ballot expressing their independent 
political choice. Some of us may not be 
happy with the masculine flavour of this 
law but it is difficult to hold that rights 


of women are unequally treated, and 50, 
the war for equal gender status has to 
be waged elsewhere. Ideologically speak- 
ing, the legal system, true to the spirit 
of the Preamble and Art. 14, must en- 
title the Indian women to be equal in 
dignity, property and personality, with 
man. It is wrong if the land reforms law 


. denudes woman of her property. If such 


be the provision, it may be unconstitu- 
tional because we cannot expect that 
“home is the girl's prison and the wo- 
man’s work-house”. But it is not. 


28. It must be said in fairness, that 
the legislature must act on hard realities, 
not. on glittering ideals which fail to 
work. Nor can large land-holders be 
allowed to outwit socially imperative 
land distribution by putting female dis- 
crimination as a mask. There is no merit 
in these submissions of Sri Veda Vyas. 

29. In the view we have taken, we 
need not discuss the soundness of the 
reasoning in the ruling in Sucha Singh 
v. State, AIR 1974 Punj & Har 162 at 
p. 171 (FB). The High Court was right, if 
we may say so with respect in its justi- 
fication of the section when it observed: 

The subject of legislation is the per- 
son owning or holding land and not his 
or her children. 

Section 5 provides for the measure of 
permissible area that a person with one 
or more adult sors will be allowed to 
select out of the area owned or held by: 
him and his children, whether male or 
female, have not been given any right to 
make a selection for himself or herself. 
It cannot, therefore, be said that this 
section makes a discrimination between 
a son and a daughter in respect of his 
or her permissible area on the ground of 
sex alone. The legislature is the best 
Judge to decide how much area should ` 
be left as permiss:-ble area with each 
owner or holder o? land. In so far as no 
distinction betweer. a male and a female 
holder or owner cf the land has been 
made in respect of the permissible area 
in any given circumstances, there is no 
violation of Art. 15 of the Constitution. 
This section does not provide for any 


‘; , Act). In general terms, 
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succession to the land; it only provides 
for the measure of the permissible area 
to be retained by every nolder or owner 
of the land out of the area held or own- 
ed by him or her on the appointed day 
on the basis of the number of adult sons 
he or she has. It is for the’ legislature 
to prescribe the measure of permissble 
area and no exception can be taken be- 
cause only adult sons have been tazen 
into consideration. 


30. Shri Veda Vyas objected to the 
further observations of Tuli, J.: 

It is evident that discinction between 

an adult son and an adult daughter has 
been made not only on thé ground of sex 
but also for the reason that a dauglter 
has to go to another family after ‘her 
marriage in due course, marriage being 
anormal custom whick is universally 
practised. This is an institution of gene- 
ral prevalence which is the foundacion 
of organised and civilised societies and 
communities, 
Qur rapidly changing times, when women 
after long domestic servizude, seek self- 
expression, cannot forge new legal dis- 
abilities and call it legislative wiscom. 
But, without assent or dissent, we may 
pass by these observations because no 
property right of women is taken ‘away, 
and discrimination, if any, is not infict- 
ed on rights, but sentiments. Shri Arvind 
Kumar, who followed, aso made some 
persuasive points and seeming dents ‘in 
the legislation when read in the ligkt of 
the U. P. Consolidation cf Holdings Act, 
1953 (hereinafter called the Consolidetion 
the . submission 
turned on the operation of the law relat- 
ing to consolidation of holdings. 


81. It is a great pity that a benign 
agrarian concept—abolition of fragmenta- 
tion and promotion of consolidation of 
agricultural holdings—has proved in prac- 
tice to be a litigative treachery | and open- 
ed up other vices. The >rovision for ap- 
peals and revisions and the inevitable 
temptation of the vanquished to invoke 
Art. 226 and Art. 136 of the Constitı tion 
has paved the protracted way for im- 
provident layout on speculative 
tion. More farmers are cultivating’ liti- 
gation than land, thanks to the multi- 
docket procedure in the concerned law. 
Even so, we see no forze in  coursel’s 
contention which we mey now state. 


32. The thrust of his argument, amit- 
ting subsidiary submissions which we 
will take up presently, & that so lorg as 
consolidation proceedings under the 


Ambika Prasad, v. State of U. P. 


liciga-. 


S. C. 1771 
sister statute (U. P. Consolidation of 


Holdings Act, 1953) are under way, two 
consequences follow: Firstly, all other 
legal proceedings including the ceiling 


proceedings must abate. A notification un- 
der S. 4 of the Consolidation Act has been 
issued in regard to many areas in the 
State. Consolidation has been completed 
in most places but is still pending in 
some places. Counsel’s argument is that 
once a notification under S. 4 has been 
issued. S. 5 (2) (a) operates. This latter 
provision states that 


every proceeding for the correction of 
records and every suit and proceeding 
in respect of declaration of rights or in- 
terest in any land lying in the area, or 
for declaration or adjudication of any 
other right in regard to which proceed- 
ings can or ought to be taken under this 
Act, pending before any court or auth- 
ority whether of the first instance or of 
appeal, reference of revision, shall, on 
an order being passed in that behalf by 
the court or authority before whom such 
suit or proceeding is pending stand 
abated: ; 


Provided that no such order shall be 
passed without giving to the parties 
notice by post or in any other manner 
and after giving them an opportunity of 
being heard: 


` Provided further that on the issue of a 
notification under sub-sec. (1) of S. 6 in 
respect of the said area or part thereof, 
every such order in relation to the land. 
lying in such area or part as the case 
may be, shall stand vacated; 

Thus the ceiling proceeding has abated 
and surplus land cannot be taken from 
him. This plea has .only meretricious 
attraction and superficial plausibility as 
we will presently see. 


33. The whole scheme of consolida- 
tion of holdings is to restructure agra- 
rian landscape of U. P. so as to promote 
better farming and economic holdings 
by. eliminating fragmentation and orga- 
nising consolidation. No one is deprived 
of his land. What happens is, his scatter- 
ed bits are taken away and in lieu there- 
of a continuous conglomeration equal in 
value is allotted subject to minimal de- 
duction for community use and better 
enjoyment. Once this central idea is 
grasped, the grievance voiced by the peti- 
tioner becomes chimerical. Counsel com- 
plains that the tenure-holder will not be 
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able to choose his land when consolida- 
tion proceedings are in an on-going stage. 
True, whatever land belongs to him at 
that time, may or may not belong to him 
after the consolidation proceedings are 
completed. Alternative allotments may be 
made and so the choice that he may 
make before the prescribed authority for 
the purpose of surrendering surplus 
lands and preserving ‘permissible hold- 
ing’ may have only tentative value. But 
this factor does not seriously prejudice 
the holder. While he chooses the best at 
the given time the Consolidation Officer 
will give him its equivalent when a new 
plot is given to him in the place of the 
old. There is no diminution in the quan- 
tum of land and quality of land since 
the object of consolidation is not depriva- 
tion but mere substitution of scattered 
pieces with a consolidated plot. The 
tenure-holder may well exercise his 
option before the prescribed officer and 
` if, later, the Consolidation Officer takes 
away these lands, he will allot a real 
equivalent thereof to the tenure-holder 
elsewhere. There is no reduction or 
damage or other prejudice by this pro- 
cess of statutory exchange. 

34. Chapter III of the Consolidation 
Act provides, in great detail, for equity 
and equality, compensation and other 
benefits when, finalising the consolidation 
scheme. S. 19 (1) (b) ensures that 

“the valuation of plots allotted to a 
tenure-holder subject to deductions, if 
any, made on account of contributions to 
public purposes under this Act is equal 
to the valuation of plots originally held 
by him: 

Provided that, except with the permis- 
sion of the Director of Consolidation, the 
area of the holding or holdings allotted 
to a tenure-holder shall not differ from 
the area of his original holding or hold- 
ings by more than twenty-five per cent 
of the latter.” 

When land is contributed for public pur- 
poses compensation is paid in that behalf, 
and in the event of illegal or unjust 
orders passed, appellate and  revisory 
remedies are also provided. On such ex- 
change or transfer taking place, pursuant 
to the finalisation of the consolidation 
scheme, the holding, up to the ceiling 
available to the tenure-holder, will be 
converted into the new allotment under 
the consolidation scheme. Thus, we see 
no basic injustice nor gross arbitrariness 
in the continuance of, the land reforms 
proceedings even when consolidation 
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proceedings are under way. ‘We are ` not 
at all impressed with counsel’s citation of 
the ruling in Agricultural & Industrial 
Syndicate Ltd. v. State of U. P., (1974) 
1 SCR 253: (AIR 1974 SC 1920), parti- 
cularly because there has been a: signifi- 
cant amendment to S. 5 -subsequent 
thereto. The law as it stood then was 
laid down by this Court in the above 
ease; but precisely because of that deci- 
sion an Explanation has been added to 
5 of the Consolidation Act which reads 
thus: 


Explanation:— For the purposes of 

sub-sec. (2) a proceeding under the Uttar 
Pradesh Imposition of Ceiling on Land 
Holdings Act, 1960 or an uncontested 
proceeding under Ss.-134 to 137 of the 
U. P. Zamindari Abolition and Land Re- 
forms Act, 1950, shall not be deemed to 
be a proceeding in respect of declaration 
of rights or interest, in any land. 
The view of the Allahabad High Court 
in Kshetrapal Singh v. State of U. P. 
1975 RD 366 is correct, and in effect 
negatives the submission of Shri Arvind 
Kumar that there should be a stay of 
ceiling proceedings pending completion 
of consolidation proceedings. The head 
note in Kshetrapal Singh’s case (supra) 
brings out the ratio and for brevity’s 
sake, we quote it; 


By adding the Explanation after sub- 
sec. (2) of Section 5 of the Act a legal 
fiction has been created. What is other- 
wise a proceeding in respect of declara- 
tion of rights or interest in any land is 
deemed not to be sich a proceeding. That 
is the clear legislative intent behind the 
Explanation. Ordinarily an Explanation 
is intended to explain the scopé of the. 
main section and is not expected to en- 
large or narrow down its scope but 
where the legislative intent clearly and 
unambiguously indicates an intention to 
do so, effect must be given to the legisla~ 
tive intent notwithstanding the fact that 
the legislature named that provision as 
an Explanation, 


35. A feeble submission was made 
that there was time-wise arbitrariness 
vitiating the statut2 in that various pro- 


visions in the Act were brought into 
force on random dates without any 
rhyme or reason, thus violating, from 


the temporary angle, Art. 14. It is true 
that neither the legislature nor the Gov- 
ernment as its delegate can fix fanciful| 
dates for effectuation of provisions af-[_ 
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fecting the rights of citizens. Even so; 
a larger latitude is allowed to the Sate 
to notify the date on which a particular 
provision may come into effect. Many 
imponderables may weigh with the S-ate 
in choosing the date and when challenge 
is made years later, the factors wkich 
induced the choice of such dates may be 
buried under the debris of time. Parties 
cannot take advantage of this handicap 
and audaciously challeng2 every date of 
coming into force of every. provision as 
capriciously picked out. In the present 
case, S. 6 (1) (g) has been brought nto 
force on 8-6-73, S. 6 (3) on 10-10-75, Sec- 
tion 3 (4) on 15-8-72, S. 16 on 1-7-73 and 
S. 6 (1) (e) on 24-1-71. This last date 
which was perhaps the one which gave 
the learned Advocate General some 
puzzlement was chosen because on -hat 
date the election manifesto of the Con- 
gress Party in all the States 
a revised agrarian policy and that party 
was in power at the Union level and. in 
most of the States. Although a mere 
election manifesto cannot- be the tasis 
for fixation of a date, here the signific- 
ance is depeer in that it was virtvally 
the announcement of th2 political sov- 
ernment of its pledge to the people ihat 
the agrarian policy would be revised. ac- 
cordingly. The other dates mentioned 
above do not create any problem being 
rationally related to the date of a pre- 
ceding Ordinance or the date of irtro- 
duction of the bill. The details are not 
necessary, except to encumber this jadg- 
ment. We would emphasise that the rief 
of the State when meet:ng constitutional 
challenges on the ground of arbitrarmess 
must be a complete coverage, including 
an explanation for the date of enferce- 
ment of the provision impugned. Court 
and counsel cannot dig up material= to 
explain fossil dates when long years 
later an enterprising Iftigant choos2s to 
challenge. ` 


36. A few other minor infirmities 
were faintly mentioned but not arzued 
at all or seriously. Such as, for instance, 
the contention that S. 38B of the Act 
which understandably excludes res judi- 
cata is challenged as violative of the 
basic structure of the Constitution 
otherwise exceeds legislative competence. 
We do not think there is need to dilate 
on every little point articulated by one 
or other of the numercus advocates who 
justify their Writ Petit.ons or civil ap- 
“peals by formal expression of futile sub- 
missions, - . n ei 
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. 37. We dismiss all the appeals and all 
the. writ petitions and all the special 
leave petitions with costs one set in all, 

Ordered accordingly, 
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Maimoona Khatun and another, Appel- 
lants v. State of U. P. and another, Re- 
spondents. 3 

Limitation Act (36 of 1963), Art. 7 — 
Limitation Act (1908), Art. 102 — “When 


. the wages accrue due” — Re-instatement 


of employee — Claim to arrears of salary 
— Starting point of limitation — S. A. No. 
1631 of 1963, dated 11-2-1969 (AIL), Re- 
versed. 


In cases where an employee is dismiss- 
ed or removed from service and is re- 
instated either by the appointing autho- 
rity or by virtue of the order of dismissal 
or removal being set aside by a Civil 
Court, the starting point of limitation 
under Art. 102 of the Limitation Act of 
1908 would be not the date of the order 
of dismissal or removal but the date 
when the right actually accrues, that is 
to say, the date of the reinstatement by 
the appointing authority where no suit is 
filed or the date of the decree where ‘a 
suit is filed and decreed. If the Court- 
takes the view that the right to sue for 
the arrears of salary accrues from the 
date when the salary would have been 
payable but for the order of dismissal 
and not from the date when the order of 
dismissal is set aside by the civil court, it 
will cause gross and substantial injustice 
to the employee concerned who having 
been found by a court of law to have 
been wrongly dismissed and who in the 
eye of law would have been deemed to 
be in service would still be deprived for 
no fault of his, of the arrears of his 
salary beyond three years of the suit 
which, in spite of his best efforts he could 
not have claimed, until the order of dis- 
missal was declared to be void. Such a 
course would in fact place the Govern- 
ment employees in a strange predicament 
and give an undeserving benefit to the 
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employers who by wrongfully dismissing 
the employees would be left only with 
responsibility of paying them for a period 
of three years prior to the suit and swal- 
low the entire arrears beyond this period 
without any legal or moral justification. 
S, A. No. 1631 of 1963, dated 11-2-1969 
(AIL), Reversed. AIR 1963 Mad 425, ILR 
(1968) Bom 1024, Approved. AIR 1977 SC 
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Mr. S. S. Hussain, Advocate, for Ap- 
pellants; Mr. G. N. Dikshit. Sr. Advocate, 
(Mr. O. P. Rana. Advocate with him), for 
Respondents. 


FAZAL ALI, J. :— This appeal by spe- 
cial leave is directed against a judgment 
and decree dated February 11, 1969 pass- 
ed by the Allahabad High Court modify- 
ing the decree passed by the lower Ap- 
pellate Court and decreeing the plaintiffs 
claim for arrears of salary, etc. for a 
-period of three years from the date of 
the suit adding two months to this period. 
The facts of the case lie within a narrow 
compass and may be summarised thus. 


2, Zamirul Hassan (hereinafter refer- 
red to as the ‘employee’) was employed 
as a tubewell technician in the Irrigation 
Department of U. P. Government (herein- 
after referred to as the ‘Government’). In 
the year 1954, Zamirul Hassan was posted 
at Lucknow and was drawing a salary of 
Rs. 110/- per month plus Rs. 30/- as Dear- 
ness Allowance. He was granted medical 
leave from 15th February, 1954 to 24th 
April, 1954 after which he applied for ex- 
tension of his leave which was, however, 
refused, Accordingly the employee re- 
ported for duty on 20th April, 1954 but 
he was not given charge of office on that 
‘date. Instead the employee was served 
with notice dated 27th March, 1954 termi- 
nating his services with immediate effect 
on the ground that he had reached the 
age of superannuation. The employee 
challenged the validity of the 
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notice through a representation given tu 
the Chief Engineer, Irrigation Depart- 
ment, contending that as he was below 99 
years of age, he could not be superanuat- 
ed. Ultimately, the Superintending Engr- 
neer upheld the contention of the em- 
ployee by his order dated 3lst December, 
1955 and ordered his reinstatement direct- 
ing that the intervening period may be 
treated as leave admissible to him. The 
employee was then nosted at Mathura on 
the 15th of Februery 1956. On January 7, 
1957, however, the employee suddenly 
fell il] at Budaun and died on January 12, 
1957. Even in spite of his reinstatement 
the employee did not receive his salary 
from 15th February, 1954 to 14th Febru- 
ary, 1956 amounting to Rs. 3360/- as also 
from 1-1-1957 to 12-1-1957 which 
amounted to Rs. £3/-. Thus, the total 
amount which was claimed to be due to 
the employee up to the time of his death 
came to Rs. 3413/- which remained un- 
paid. On the death of the employee, his 
widow, the resent appellant, along with 
her daughters, obtained a succession certi- 
ficate and made a claim to the respon- 
dent-Government. Despite the claim the 
arrears of the salary of the employee 
were not paid and hence the present 
plaintiffs after giving notice, under Sec- 
tion 80 of the Code of Civil Procedure, to 
the Government brought the present suit 
for recovery of Rs. 3035-5-0. The Civil 
Judge held that the suit was not barred 
by time and decreed the suit. Thereafter, 
the Government went up in appeal to Ap- 
pellate Court which confirmed the judg- 
ment and decree oz the trial court. The 
Anpellate court, however, directed the 
plaintiff to produce a succession certi- 
ficate from the District Judge before re- 
ceiving the amount. Having lost in the 
courts below, the Government filed a 
second appeal in the High Court and con- 
tended that the ord2r dated December 31, 
1955 was a valid one and the direction 
that the intervening period may be treat- 
ed as leave was in accordance with law 
and hence the plaintiff could not claim 
the amount during this period. The High 
Court overruled the plea taken by the 
Government on this point, It was then 
contended before the High Court that the 
suit was barred by limitation under Arti- 
cle 102 of the Indian Limitation Act (Act 
IX of 1908), as it then stood. The central 
dispute between the parties in the High 
Court was as to what should be the start- 
ing point of limitation in this particular 
case. According to the appellant, the 
starting point of limitation would be the 
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date when the employee was reinstated 
and restored to service and therefore he 
was entitled to the entire salary which 
became due. The stand taken by the Gov- 
ernment was that the period of limitafion 
was to be computed not from the date of 
his reinstatement but from the date wren 
the salary became due and therefore the 
claim for salary which was due for any 
period beyond three years of the filing of 
the suit was barred by limitation. The 
High Court partially accepted this argu- 
ment and held that the suit was un- 
doubtedly barred for any claim preferred 
by the plaintiff beyond three years from 
the date of the filing of the suit except 
for a further period of two months f-om 
the date of the institution of the suit. The 
High Court accordingly allowed the ap- 
peal and modified the decree of the courts 
below. We might menticn here that the 
trial court decreed the plaintiffs suit 
after coming to a clear finding that the 
employee, Zamirul Hassan, should tave 
been treated to be on duty during the en- 
tire period because he was illegally >re- 
vented from doing his duty. As a logical 
conclusion of this finding, the trial curt 
also held that the emplayee was ent=tled 
to his pay at the rate cleimed by him for 
the period mentioned in she plaint. It was 
further held by the trial court that on 
the representation of the employee,- his 
services were fully restored and he was 
‘therefore entitled to his full salary. The 
Appellate Court and the High Court affir- 
med this finding of fact given by the :rial 
court, Thus, the admitted position before 
us appears to be that the employee nav- 
ing been reinstated would be deemed to 
have continued in service right from the 
date when he was superannuated to the 
date when he died as the Department it- 
self reinstated and restored his service. 
There was thus no 
Superintending Engineer to have given a 
direction that the period of his sussen- 
sion would be treated as leave. The trial 
court kad held that the suit was not tarr- 
ed by limitation for any part of the daim 
of the plaintiff. The High Court, however, 
differed only on this limited question of 
law. 


3. We have heard learned counse: for 
the parties and although we find tha- the 
question is not free from diffculty, the 
decisions of this Court show that the 
view taken by the High Court is legally 
erroneous. The High Court mainly relied 
on a decision of this Court in Madhav 
Laxman Vaikunthe v. State of Mysore; 
(1962) 1 SCR 886: (AIR 1962 SC 8) as also 


Maimoona Khatun v. State of U. P. 


justification for the. 
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a previous decision of the Federal Court 
in Punjab Province v. Tara Chand, 1947 
FC 89: (AIR 1947 FC 23). 

4. Article 102 (now Article 7 of the 
Limitation Act, 1963) may be extracted 
thus: 

“7, For wages in the 

_ case of any other 

person, 

5. The Federal Court in the Punjab 
Province’s case (AIR 1947 FC.23) (supra) 
had clearly laid down that the term 
‘wages’ appearing in Article 102 of the 
Limitation Act of 1908 included salary 
and in this connection observed thus: 


“Article 102 applies to suits for wages 

not otherwise provided for by the Sche- 
dule and covers in our judgment a suit to 
recover arrears of pay............ In Arti- 
cle 102 it is intended in our judgment to 
cover all claims for ‘wages, pay or salary, 
not otherwise expressly provided for in 
any other Article of the Schedule.” 
It further held that a servant of the 
Crown in India had the right to maintain 
a suit for recovery of arrears of pay 
which had become due to him. This deci- 
sion was given because there was soma 
controversy on the question as to whether 
or not a suit for arrears of salary could 
be brought in a court of law. The con- 
troversy appears to have been set at rest 
by the Federal Court in the aforesaid de- 
cision. Furthermore, the Court held that 
where an order of dismissal is invalid the 
position is that the employee was never 
dismissed in the eye of law and would be 
deemed to have continued in service until 
retirement. In this connection the Court 
observed : 


“The Order of 19th March, 1938, pur- 
porting to dismiss the respondent having 
been made by an authority that had been 
expressly debarred by Sec. 240 (2) of the 
Constitution Act from making it, was 
utterly void of all effect. It was in the 
eye of the law no more than a piece of 
waste-paper. The position is that the re- 
spondent was never legally dismissed 
from service and continued in law to be a 
Sub-Inspector of Police till the date on 
which he was under the conditions of his 
service due to retire. He was thus entitl- 
ed to draw his salary for the period of his 
service after 19th March, 1938.” 

6.. The question as to what should be 
the starting point of limitation under 
Art. 102 was neither raised nor decided. 
It seems to have been assumed or admitt- 
ed by the parties that as Article 102 ap- 
plied, the pericd of limitation would be ` 


Three When the wages 
years. accrue due.” 
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three years from the date when the right 
to sue accrued. The Federal Court, how- 
ever, did not decide as to when the right 
under Article 102 would actually accrue. 


7. This matter came up for considera- 
tion again in Madhav Laxman Vaikunthe’s 
case (AIR 1962 SC 8) (supra), a case on 
which the High Court has heavily relied, 
where it was held that the suit of the 
plaintiff would be governed by Article 102 
of the Limitation Act of 1908 which pro- 
vided a period of three years from the 
date when the right to salary would ac- 
crue. In this case also, the question as to 
when the right to sue for the salary ac- 


tually accrued was neither raised nor de- . 


cided and the only controversy which was 
before the Court rested on the question 
as to whether Article 102 or some other 
Article would apply to the suit. Another 
question that was argued before this 
Court was whether a Government servant 
had a right to recover the arrears of pay 
by an action in a civil court, it was de- 
cided by the Supreme Court that an em- 
ployee had a right to bring a suit for re- 
covery of arrears of pay in a civil court 
as held by the Federal Court in Punjab 
Province’s case, (AIR 1947 FC 23) (supra) 
In this connection. this Court observed as 
follows ;— 


"On the question of limitation, he held 
that the suit would be governed by Arti- 
cle 102 of the Indian Limitation Act (IX of 
1908) as laid down by the Federal Court 
in the case of Punjab Province v. Tara- 
chand (1947 FCR 89) : (AIR 1947 FC 23), 
In that view of the matter, the learned 
Judge held that adding the period of two 
months of the statutory notice under Sec- 
tion 80 of the Code of Civil Procedure 
given to Gavernment, the claim would be 
in time from June 2, 1951......... The ap- 
pellant contended that his suit for arrears 
of salary would not-be governed by the 
three years rule laid down in Article 102 
of the Limitation Act and that the deci- 
sion of the Federal Court in Tarachand’s 
case (1947 FCR 89): (AIR 1947 FC 23) 
was not correct, The sole ground on which 
this contention owas based was that 
“salary” was not included within the 
term “wages”. In our opinion, no good 
reasons. have been adduced before us for 
not following the aforesaid decision of the 
Federal Court. In the result, the appeal is 
allowed in part, that is to say, the 
declaration granted by the Trial Court 
that the Order of the Government im- 


pugned in this case is void, is restored, in - 


‘disagreement with the decision of the 


Maimoona Khatun v. State of U. P. 
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High Court. The claim as regards arrears 
of salary and allowance is allowed in part 
only from the 2nd of June, 1951, until the 
date of the plaintiff's retirement. from. 
Government service.” te 

8 This Court disagreed with the High 
Court and restored the declaration grant- 
ed by the trial court that the impugned 
order of the Government was void. The 
Court also allowed the claim as regards 
arrears of salary only from the 2nd of 
June 1951 until the date of the plaintiff's 
retirement from Government service. 
Another important aspect of this decision 
is that the Court in that case came to a 
clear finding that as a result of the order 
of reversion, the appellant had been 
punished but the order of the Govern- 
ment punishing him was not wholly _ir- 
regular though the requirements of Arti- 
cle 311 of the Constitution were not fully 
complied with. 

9. Thus, a careful perusal of the deci- 
sion would clearly reveal that the actual 
question at issue in the present appeal 
was neither raised “or involved in the 
aforesaid decision, This decision was 
noticed by a Division Bench of the Mad- 
ras High Court in the case of State of 
Madras v. A. V. Anantharaman, AIR 1963 
Mad 425 where the Court distinguished 
the case referred to above on the ground 
that the question cf the starting point of 
limitation was neither raised nor decided 
by this Court. In ‘his connection, the 
Madras High Court observed as fol- 
lows :— 


“As we said, the terms of F. R. 52 are 
clear and no public servant who had been 
dismissed albeit ony by an invalid order 
ean ask the Government to pay him his 
salary. His right to it will flow only 
when the order of dismissal has been set 
ATR 1962 SC 8 was not a 
ease in which F. R 52 prevented the ac- 
crual of salary, there the Government 
servant had been reverted from ‘an offi- 
ciating post to his substantive post re- 
sulting in loss of seniority in that post. 
Such reversion was later held to be one 
by way of punishment and the procedure 
under Article 311 cf the Constitution not 
having been followed it was held to be in- 
valid. The only point argued in that case 


‘was whether the salary due to the Gov- 


ernment ‘servant would come within Arti- 
cle 102 of the Limitation Act and that 
question was answered 
mative ” 


--10.- On the other hand, this point was ` 


specifically raised before the Madras. High 


in the afix- 


s 


ai 
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Court which fully went into it and reld 
that the right to sue under Article 102 of 
the Limitation Act would accrue only 
after the order of dismissal of the em- 
ployee is set aside or he is reinstated. by 
the appointing authority concerned. Until 
this stage is reached the right to reccver 
arrears of salary does not accrue at all 
and there is no question of suing for the 
arrears of salary when n> order of re- 
instatement, as indicated above, had keen 
passed or the order of dismissal has not 
been held by a court of law to be void. 
In this connection, the Madras Eigh 
Court, (AIR 1963 Mad 425) observed as 
follows :— 


“But where a public servant had been 
dismissed or removed, his pay and al- 
lowance would cease from the date of 
such dismissal or removal, That is whet is 
provided in F. R. 52. The question then 
will arise as to when in such cases, that 
is, where there has been a dismissal or 
removal which has been, later on set aside 
as a result of subsequent proceedings the 
right to recover arrears of salary will ac- 
crue or arise. In neither of the two cases 
cited above was that question raised or 
considered...... The terminus a quo for a 
suit under that provision is the accrual of 
the salary. In other words, the cause of 
action is not any fixed point of time (E g.. 
on the Ist of the succeeding month) but 
when it accrues, By reascn of F. R. 52 
the right to salary ceases the momenf an 
order for dismissal or removal is made.” 


11. The High Court has rightly po-nt- 
ed out that the terminus a quo for the 
suit under Art. 102 is the accrual of the 
salary which by reason o2 F. R. 52 ceases 
the moment an order of dismissal or re- 
moval is made, Thus, until a decree held- 
ing the order of dismissal or removal to 
be void is passed by the court, it is not 
open to the employee to sake any steps 
for recovering his salary. The Macras 
High Court then concluced by holcing 
that the right to recover arrears of salary 
would accrue only after an order of Jis- 
missal has been set aside either in a de- 
partmental appeal or by a decree ir a 
civil court. In this connection, the Eigh 
[Court observed as follows :— 

“We are therefore of opinion that in the 
case of the dismissal of a public servant 
which has been subsequently set aside as 
in the present case, the right to recever 
arrears of salary would accrue only wnen 
that order of dismissal. hes been set aside 
either in departmental appeal or by a 
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Civil Court. Viewed in that light, the 
instant claim must be held to be in time.” 


12. We find ourselves in complete 
agreement with all the observa- 
tions made by the Madras High 
Court in the aforesaid case, The 
counsel for the respondent submitt- 
ed that the Madras High Court erred in 
relying on Fundamental Rule 52 which 
would apply only to a case where the 
employee had been removed and then 
reinstated by the appointing or the de- 
partmental authority. In support of his 
argument, he relied on the case of 
Devendra Pratap Narain Rai Sharma v. 
State of U. P., (1962) Supp 1 SCR 315 : 
(AIR 1962 SC 1334) where after after ex- 
tracting Rule 54 of the Fundamental 
Rules framed by the State of Uttar Pra- 
desh under Article 309 of the Constitu- 
tion, this Court held thus: 


“This rule has no application to cases 
like the present in which the dismissal of 
a public servant is declared invalid by a 
Civil Court and he is reinstated.” 


13. Assuming that this was so, the 
principle contained in Rule 54 would, 
however, apply in any case and the posi- 
tion would be that until a Government 
servant is reinstated, he cannot claim any 
arrears of salary or pay. Moreover, in the 
instant case, Rule 54 applies in terms 
because the employee was serving in the 
State of U. P. and was governed by R. 54 
and was reinstated by the Superintending 
Engineer, after his representation was ac- 
cepted, It is, therefore, manifest that the 
employee could not have claimed any 
arrears of his salary until he was re- 
instated. Thus, even according to the deci- 
sion relied upon by the respondent, it is 
clear that the right to sue for arrears of 
salary accrued only after the employee 


` was reinstated. This Court further ob- 


served in the aforesaid case, (AIR 1962 
SC 1334) :— 


“The effect of the decree of the Civil 
suit was that the appellant was never to 
be deemed to have been lawfully dismiss- 
ed from service and the order of reinstate- 
ment was superfluous. The effect of the 
adjudication of the Civil Court is to de- 
clare that the appellant had been wrong- 
fully prevented from attending to his 
duties as a public servant. It would not 
in such a contingency be open to the 
authority to deprive the public servant of 
the remuneration which he. would have 
earned had he been permitted to work.” 
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14. In view of this observation 
once the Civil Court held that the 
direction given by Superintending, 
Engineer to treat the period of 
suspension as on leave being 
non est, the position would be that 
the employee continued to remain in ser- 
vice and the effect of the adjudication 
was to declare that he was wrongfully 
prevented from attending his duties as a 
public servant. In other words, the right 
to emoluments accrued on the date when 
the suit was decreed and the starting 
point of limitation will be that date 
because at no time prior there was any 
accrual of the right and hence the start- 
ing point of limitation would not be the 
date of reinstatement but the date when 
the Court held that the direction given 
by the Superintending Engineer was bad 
because until such a declaration was 
made, it was not open to the employee to 
have claimed the arrears of his salary. 

15. So far as the question when the 
right would accrue and whether the 
period of three years was to be counted 
from the date of the suit or the date of 
reinstatement was a point that was 
` neither raised nor answered even in this 
decision. In the case of State of Bombay 
v. Dr, Sarjoo Prasad Gumasta, ILR (1968) 
Bom 1024 the view taken by the Madras 
High Court was fully endorsed and it 
was pointed out that under Fundamental 
Rr. 53 and 52 the Government servant's 
salary ceased upon his suspension and he 
becomes entitled only to subsistence 
allowance. It was held that so long 
as the order of suspension or dismissal 
stands, the Government servant cannot 
obviously claim his salary because no 
salary as such accrues due. The court ob- 
served thus :— 

“That date would be the starting point 
of limitation for a suit by the Govern- 
ment servant and the date when the order 
is quashed would be the terminus a quo 
for a suit by the Government servant of 
claim for the arrears of salary and al- 
lowances for the period from the date of 
his suspension and/or dismissal.” 


16. A Division Bench of the Delhi High 
Court has also taken a similar view and 
while dwelling on the starting point of 
limitation under Article 102, in the case 
of Union of India v. Gian Singh’s case, 
AIR 1970 Delhi 185 observed as fol- 
lows ;— 

“Article 102 of the said Limitation Act 

’ undoubtedly provides that a suit for 
wages has to be filed within three yeara 
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of the time when they accrue due. The 
question, therefore, is whether the re- 
spondent did have a cause of action for 
claiming his full pay and allowances for 
the period 19-11-1953 to 18-7-1956 in tha 
present suit which he filed on September 
10, 1959..........0. It was only on the date 
of the receipt of zhe notice of termina- 
tion of services, that is, 16-1-1958 that the 
order of suspension stood revoked, and it 
would be only on and after 26-1-1958 
that the responent could be entitled to 
claim full pay and allowances for the 
period of suspension. Full wages for the 
period of suspension would, therefore, ac- 
crue to him by reason of Fundamental 
Rule 53 only wher the order of suspen- 
sion is revoked or could be deemed to 
have been revoked. Prior to that the 
wages would not accrue and he would 
have no cause of action.” 


17. So far as this Court is eoncerned, 
the matter stands roncluded by a decision 
of this Court in fhe case of State of 
Madhya Pradesh v.. State of Maharashtra, 
(1977) 2 SCC 288: (AIR 1977 SC 1466) 
where a Bench of three Judges consider- 
ed this specific question and distinguish- 
ed the earlier decisions of this Court in 
Jai Chand Sawhney v, Union of India, 
(1970) 3 SCR 222 and Sakal Deep Sahai 
Srivastava v. Union of India, (1974) 2 
SCR 485 : (AIR 1974 SC 338). While ex- 
pounding the law regarding as to when 
the right to sue actually accrues, this 
Court (ATR 1977 SC 1466) observed as fol- 
lows :— 


“Three features are to be borne in mind 
in appreciating the plaintiff's case from 
the point of view of limitation. First the 
plaintiff became entitled to salary for the 
period September 16, 1943 up to the date 
of reinstatement cn December 12, 1953, 
only when pursuent to the decree dated 
August 30, 1953 there was actual re- 
instatement of the plaintiff on December 
12,. 1953... sesse00e 


On these: facts two consequences arise 


in the present appeal. First, since the 
plaintiff was under suspension from 


September 16, 1943 till December 12, 1953 
when he was reinstated and again sus- 
pended from January 19, 1954 till Febru- 
ary 23, 1956 when he was dismissed, his 
suit on October 6, 1956 is within a period 


of three years from the date of his Te- . 


instatement on December 12, 1953. 
Second, during th= period of suspension 
he was not entitled to salary under 
Fundamental Rule 53. Further decision to 


that effect was taken by the Madhya Pra- 


m a 


“n 
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desh Government on January 28, 3956 
under Fundamental Rule 54, Therefore, 
the plaintiff’s cause of action for salary for 
the period of suspension did not accrue 
until he was reinstated.cn December 12, 
1953. The plaintiff’s salary accrued cnly 
when he was reinstated as a result of the 
decree setting aside the orders of suspen- 
sion and not of dismissal... 

The rulings of this Court in Jai Chand 
Sawhney’s case and Sakal Deep’s case do 
not apply to the present appeal beceuse 
there was no aspect of any suspenzion 
order remaining operative until the fact 
of reinstatement pursuant to the deeree 
cevaseses Therefore, there would be no ques- 
tion of salary accruing or accruing du= so 
long as order of suspension and dismsal 
stand. The High Court was correct in the 
conclusion that the plaintiff’s claim for 
salary accrued due only on the order of 
dismissal dated February 23, 1956 being 
set aside.” 


18. It is, therefore, manifest from a 
perusal of the observations made by this 
Court in the aforesaid case that the plain- 
tiff’s salary accrued only when the 2m- 


{ployee was reinstated as a result of the 


decree setting aside the order of suspen- 
sion or dismissal. 


19. In that case, the employee was 
suspended as far back as 16th Septerr-ber 
1943 and after an enquiry, the emplcyee 
was removed from service on 7th Novem- 
ber, 1945. The employee filed a suit on 
the 6th of January, 1949 and claimed his 
salary from 16th September 1943, the 
date when he was suspended, up to the 
date of his reinstatement on December. 
12, 1953 when the decree was passed. In- 
deed, if the view taken by the High Court 
in the instant case was correct, the suit 
of the employee would nave been hepe- 
lessly barred by limitation and he ceuld 
not have got a decree for more than three 
years from 1949, the date when he äled 
the suit. This Court, however, held -hat 
as the starting point of limitation was not 
the date of the suit but the date when 
the removal of the employee was held to 
be void and he was reinstated, the suit 
was not barred by limitation. We m_ght 
also mention that this Court also keld 
that under Fundamental Rule 52 of the 
U. P. Rules, the pay and allowances ef a 
Government servant ceaséd from the date 


{of dismissal and therefore there was no 


question of his claiming any arrears so 
long as his dismissal or removal steod. 
The facts of the present case seem tc us 
to be directly covered by the decision 


Maimoona Khatın v.. 
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rendered by this Court in the aforesaid 
case. 

20. Thus, this Court has fully endors- 
ed the view taken.by the Madras and the 
Bombay High Courts referred to above. 


21. It seems to us that if we take the 
view- that the right to sue for the arrears 
of salary accrues from the date when the 
salary would have been payable but for 
the order of dismissal and not from the 
date when the order of dismissal is set 
aside by the Civil Court, it will cause 
gross and substantial injustice to the em- 
ployee concerned who having been found 
by a court of law to have been wrongly 
dismissed and who in the eye: of law 
would have been deemed to be in service, 
would still be deprived for no fault of 
his, of the arrears of his salary beyond 
three years of the sut which, in spite of 
his best efforts he could not have claimed, 
until the order ọf dismissal was declared 
to be void. Such a course would in fact 
place the Government employees in a 
strange predicament and give an unde- 


` serving benefit to the employers who by 


wrongfully dismissing the employees 
would be left only with the responsibility 
of paying them for a period of three 
years prior to the suit and swallow the 
entire arrears beyond this period with- 
out any legal or moral justification. This 
aspect . does not appear to have been 
noticed by the courts which have taken 
the view that the starting point of limita- 
tion would be three years from the date 
of the suit and was fòr the first time 
noticed by this Court in State of Madhya 
Pradesh v. State of Maharashtra, (AIR 
1977 SC 1466) (supra) which seems to us 
to have righted a wrong which was long 
overdue. 


22. For these reasons, therefore, we 
are clearly of the opinion that in cases 
where an employee is dismissed or re- 


moved from service and is re- 
instated either by the appointing 
authority or by virtue of the 


order of - dismissal or removal being 
set aside by a Civil Court, the starting 
point of limitation, would be not the date 
of the order of dismissal or removal but 
the date when the right actually accrues, 
that is to say, the date of the reinstate- 
ment, by the appointing authority where 
no suit is filed or the date of the decree 
where a suit is filed and decreed. In this 


view of the matter, the High 
Court was in error in modify- 
ing the decree of the trial court 


and the lower Appellate Court and limit- 
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ing the claim of the appellant to a period 
‘of only three years ‘prior to the suit, In 
view of the findings given by the courts 
on facts, which have not been reversed 
by the High Court, it is manifest that thé 
appellants are entitled to the entire de- 
eretal amount claimed by them and for 
which a decree was granted by the trial 


court and the lower appellate court. We, . 


therefore, allow this appeal, set aside the 
judgment and decree of the High Court 
and restore the judgment and decree of 
the trial court. The appellant will be en- 
titled to costs throughout and interest at 


the ‘rate of 6 per cent per annum on the. 


decretal amount from the date of the 
termination of his service to the date of 
payment. 

Appeal allowed, 
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Special Leave Petn. (Cri.) No. 3450 of 
1979, D/- 1-8-1980. 


Kewal Krishan, Petitioner v, 
Bhan and another, Respondents, 


(A) Criminal P. C. (2 of 1974), S. 218 — 
Counter cases exclusively triable by Ses- 
sions Court — They should be tried 
separately but by‘ same Court, 


Where two cases exclusively triable by 
the Court of Session, one instituted ona 
police report under Sec. 173, Cr. P. C. 
and the other initiated on a criminal 
complaint, arise out of the same transac- 
tion, if the two cases are tried by two 
different courts, there is a risk of two 
courts coming to conflicting findings. To 


Suraj 


obviate such a risk, it is ordinarily desir- 


able that the two cases should be tried 
separately but by the same Court. AIR 
1944 Bom 146; 1937 Mad WN 998 and AIR 
1923 Cal 644, Rel. on. (Para 8) 


(B) Criminal P. C. (2 of 1974), Ss. 200, 
202, 203, 204, 209 and 227 — 
clusively triable by Sessions Court — 
Preliminary inquiry under Ss. 203/204 — 
Magistrate has to see whether there is 
prima facie evidence in support of char- 
ges — Magistrate in weighing evidence 
meticulously exceeds his jurisdiction. 

At the stage of Sections 203 and 204, in 
a case exclusively triable by the Court of 
Session, all that the Magistrate has to do 
is to see whether on a cursory perusal of 
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Kewal Krishan v. Suraj: Bhan 


‘mitting Magistrate thinks that 
Case ex- 


A.L R: 


the complaint and the evidence: recorded 
during the preliminary inquiry under 
Sections 200 and 292, there is prima facie 
evidence in support of the-charge levelled 
against the accused. All that he has to see 
is whether or not there is “sufficient. 
ground for proceeding” against the ac- 
cused, At this stage, the Magistrate is not 
to weigh the evidence meticulously as if 


che were the trial court. The standard to 


be adopted by the Magistrate in scrutinis- 
ing the evidence is not the same as the 
one which is to be kept in view at the 
stage of framing charges. Even at the 
stage of framing charges the truth, vera- 
city and effect of she evidence which the 
complainant produces or proposes to ad- 
duce at the trial, is not to be meticulous- 
ly judged. The standard of proof and 
judgment, which is to be applied finally 
before finding the accused guilty or 
otherwise, is not exactly to be applied at 
the stage of framing charges. A fortiori, 
at the stage of Sections 202/204, if there 
is prima facie evidence in support of the 
allegations in the complaint relating to a 
case exclusively triable by the Court of 
Session, that will be a sufficient ground 
for issuing process to the accused and 
committing them for trial to the Court of 
Session. (Para 9) 

The proposition that in cases instituted 
on complaint in regard to an offence ex- 
clusively triable by the Court of Session, 
the standard for ascertaining whether or 
not the evidence collected in the preli- 
minary inquiry discloses sufficient grounds 
for proceeding against. the accused is 
lower than the on2 to be adopted at the 
stage of framing charges in a warrant case 
triable by the Magistrate, is now evident 
from the scheme of the new Code of 1973. 
Section 209 of the Code of 1973 dispenses 
with the inquiry preliminary to commit- 
ment in cases triable exclusively by a 
Court of Session, irrespective of whether 
such a case is instituted on a criminal 
complaint or a police report. If the Com- 
it is not 
necessary to commit the accused who 
may be on bail to custody, he may not 
cancel the bail. This has been made clear 
by the words “subject to the provisions 
of this Code relating to bail” occurring in 
clause (b) of Section 209, Therefore, if the 
accused is already on bail, his bail should 
not be arbitrarily cancelled. Section 227 
of the Code of 173 has made another 
beneficent provision to save the . accused 
from prolonged harassment which is a 
necessary concomitant of a protracted 


`- trial. This section provides. that if upon. `` 
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considering the record of zhe case, 
documents submitted with :t and the suv- 
missions of the accused and the proseca- 
M tion, the Judge is not convinced that 
there is sufficient ground for proceedimg 
against the accused, he has to discharge 
the accused under this Section and record 
his reasons for so doing. AIR 1977 EC 
2018 Foll. 
(C) Constitution of India. Art. 136 — 
Criminal P. C. (1974), Ss. 203 and 204 — 
Magistrate exceeding his jurisdictien 
under Section 203 in meticulously aJ- 
preciating evidence — It is only a case Df 
irregularity and not illegal:ty — No gross 


miscarriage of justice — Supreme Court 


will not interfere, 


Where no right of appeal exists, Arfii- 
cle 136 does not serve to create such a 
Tight and Supreme Court cannot be treat- 
' ed as a general court of review for cor- 
recting each and every error of law r 
fact, in criminal cases. This extraordinary 
constitutional power reserved to the 
Supreme Court is meant ta be invoked :n 
exceptional cases where tke error con- 
mitted by the courts below has occasion- 
ed grave and substantial miscarriage 2f 
justice, (Para 12) 
In the instant case in meticulously a2- 
preciating the evidence the Magistrate 
had overstepped the limits of his discr2- 
tion. In other words, this is not a case 
where the Magistrate lacked inherent 
jurisdiction to pass the imougned order, 
This is only a case where the Magistrate 
has committed an error amounting to an 
irregularity, if not a clear 
„the exercise of his jurisdiction. But in 
the facts of this case, the error has mot 
resulted in gross miscarriaze of justice, 
which would warrant interference by tie 
Supreme Court. (Paras 11, B) 
Cases. Referred : Chronological Paras 
AIR 1977 SC 2018 : 1977 Cri LJ 1606 4 
AIR 1944 Bom 146 : 45 Cri LJ 701 8 
1937 Mad WN 998 
AIR 1923 Cal 644: 27 
24 Cri LJ 940 ‘ 
. SARKARIA, J. :— The facts giving rise 
to this Special Leave Petition as alleg=d 
by the complainant Kewal Krishan in his 
complaint filed before the Chief Judic-al 
Magistrate, Sirsa are as fcllows: 
An area of more than 3 acres of agi- 
„ cultural land situated in the revenue es- 
tate of Gidderanwali was declared “sutr- 
plus area” by the Collectcr of Agrarian 
Reforms (Sub Divisional Officer, Sirsa) and 
was allotted to Tehla Ram, Chander- 
Bhan, 


8 
Cal WN 708: 
8 


Kewal Krisham v, Suraj Bhan: 
the © 


(Para 1D) . 


illegality, in’ 


Nihal- Chand,. Lal’ Chand and. 


“S.-C. 1781. 


Chaman Ram. On May 25, 1979, Ram 
Saran Kanungo and Ram Nath Patwari 
accompanied by Chander Bhan, Tehla 
Ram allottees, Suraj Bhan, a relation of 
Chanderbhan and their friend 
Banta Singh deceased went to village 
Gidderanwali to deliver possession of the 
land to the allottees, but the possession 
could not be delivered and the warrant- 
was returned. On May 28, 1979 at 5 p. m. 
the complainant and his clerk, Charanjit, 
were going to his fields. When they reach- 
ed near the sugar-cane field cultivated by 
Ranjha Ram, Banta Singh (deceased) and 
the said Suraj Bhan, armed with rifles, 
along with Chander Bhan and Tehla Ram 
allottees appeared there. Chander Bhan 
and Tehla Ram shouted that the com- 
plainant was the same person who had 
prevented them in taking possession on 
the previous day and that he should be 
finished, Thereupon, Banta Singh fired a 
gun-shot at the complainant but the latter 
took cover in a water course, and could 
not be hit by that shot. The complainant 
then tried to run away, whereupon 
Surajbhan fired his gun asa result of 
which the complainant received a gun- 
shot injury in the right leg, Suraj Bhan 
fired another shot at the complainant but 
per-chance that shot hit and killed 
Banta Singh. Suraj Bhan, Chanderbhan 
and Tehla Ram accused then took the 
dead body of Banta Singh and threw it in 
the field of the complainant. They took 
away Banta Singh’s ‘rifle’, leaving the 
dead-body there. Niamat Ram and Hans 
Rao who were loading a cart nearby in 
the field witnessed the occurrence. Devki 
Nandan then took the complainant to the 
Civil Hospital, Sirsa for treatment on the 
following morning. The complainant in- 
formed the police about the occurrence. 
He remained in the Hospital till June 13, 
1979. The Police, however, took no action 
on his report and on the contrary regis- 
tered a case against him and others on 
the false complaint of Tehla Ram. The 
officials of the Revenue Department also 
made a false report on the warrant of 
possession in favour of the accused. 


2. In the complaint Kewal Krishan had 
accused not only Suraj Bhan, Chander 
Bhan, Tehla Ram of the commission of 
offences under Sections 302, & 307 Indian 
Penal Code, ete., but also implicated the 
Assistant Collector Rajinder Singh, Ram 
Saran Dass Kanungo and Ram Nath Pat- 
wari and alleged that by making false re- 


‘ports they had helped and abetted the 


criminal acts of the other accused persons, 
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The Magistrate examined the com- 
plainant, Kewal Krishan under Sec. 200 
Criminal Procedure Code. He also examin- 
ed the complainant’s witnesses Charanjit, 
Naimat Ram and Hans Raj under S. 202, 
Criminal Procedure Code. After conclud- 
ing the inquiry under Section 202, Crimi- 
nal Procedure Code, the Magistrate re- 
corded a detailed order, discussed the 

_ evidence recorded by him and reached the 
conclusion that the occurrence had not 
taken place in the manner alleged by the 
complainant, and that there was no 
prima facie case against the accused, He 
also noted that there was no evidence 
against the said three Revenue Officers, 
showing that they had made any false re- 
port or abetted any offence committed by 
the other accused persons. In the result, 
the Magistrate dismissed the complaint 
under Section 203, Criminal Procedure 
Code by his order dated September 29, 
1979. 


3. The cross-case was instituted in the 
Police Station under Sections 302 and 307 
read with Sections 34 and 27 of the 
Indian Arms Act against Kewal Krishan 


petition herein, and two of his 
companions, Thakar Dass and Anil 
Kumar. After investigation, the police 


challaned Kewal Krishan and his com- 
panions in Court for the murder of Banta 
Singh and causing injuries to his com- 
panions, Jinda Ram and Waryam Ram. 
The Additional Sessions Judge Sirsa, by 
an elaborate judgment has acquitted 
Kewal Krishan and his companions with 
the finding that the evidence of the pro- 
secution witnesses produced in that case 
“does not inspire -confidence” and “the 
prosecution has miserably failed to prove 
the charges framed against the accused, 
beyond reasonable doubt.” In the result 
he gave benefit of doubt to the accused 
Kewal Krishan and his companions and 
acquitted them. 


4. Mr. Bhandare, learned counsel for 
the petitioner, vehemently contends that 
the Magistrate had far exceeded his juris- 
diction in dismissing the complaint under 
Section 203, Criminal Procedure Code, by 
recording a positive finding. that no prima 
facie case had been made against any of 
the accused named thereunder. It is sub- 
mitted that the Magistrate has elaborate- 
ly discussed and appraised the evidence 
as if he were the trial court himself. It is 
pointed out that these two cross-cases had 
arisen out of the same transaction, one 
sponsored by the police and other initiat- 
ed by the complainant on this complaint. 
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The complainant, Kewal Krishan had also l 


received a gun-shot injury; while on the 
side of the accused, one Banta Singh, also, 
received fatal gun-shot injury. In such 
cases, it is argued, as a matter of sound 
practice, both the connected cases must 
have been committed to the Court of Ses- 
sion to be tried concurrently (albeit sepa~ 
rately) to avoid inconsistent findings. It is 
further submittec that under Section 202, 
Criminal Procedrre Code, the Magistrate 
is not required to weigh the evidence 
meticulously. All that he has to see is 
whether there are sufficient grounds for 
proceeding against the accused. It is urged 
that at this stage if the evidence discloses 
even a strong suspicion of the commission 
of an offence by the accused the prudent 
course to be adopted by the Magistrate is 
to issue process to the accused. In sup- 
port of this contention, 
been made to State of Bihar v. Ramesh 
Singh, AIR 1977 SC 2018. 


5. Learned counsel has further taken 
us through the provisions of Sections 202, 
203 and 227 of the Code of Criminal. Pro- 
cedure, 1973 and pointed out that in a 
case exclusively zriable by the Sessions 


Judge, these provisions of the new Code 


abolish commitment proceedings . and 
greatly restrict the scope of the preli- 


minary enquiry under Section 202, even . 


where such a case is initiated on a crimi- 
nal complaint. It is argued that in the 
instant case, which was exclusiveély triable 
by the Court of Session, the Magistrate 
has arbitrarily usurped the jurisdiction of 
the trial Court. Iz is contended that the 


- Magistrate exceeded his jurisdiction when 


he put numerous questions to the 
witnesses himself by way of cross- 
examination. ' 


6, On the other hand, learned counsel 
for the respondents, submits that the 
Magistrate was not supposed to be merely 
a post offce. He could himself make a 
prima facie appraisal of the statements 


r 


reference has ` 


x 


recorded by him under Sections 200/202, ` 


with a view to ascertaining whether or 
not a prima facie case had been made out 
against the respondents. It is maintained, 
the story propounded by the witnesses 
examined by the Magistrate was inherent- 
ly improbable and the case was fore- 
doomed to failure at the trial. In any 


event — proceeds the argument — no in- ; 


justice has been caused: which would 


eA 


justify the invocation of the extraordinary - 


powers of this Court under Art. 136 of 
the Constitution. As against the Revenue 
Officers, it is pointed out, there was not a 
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shred of evidence and the preliminary mn- 
quiry did not disclose any case at all. It 
is submitted that the part attributed to 


. Suraj Bhan also, particularly, the alleza- 


M 


. allottees of the land are concerned, 


~ 


tion that he shot dead his friend Banta 
Singh was manifestly falsa and patently 
incredible. It is argued that the alleza- 
tions in the complaint against all the ac- 
cused were frivolous anë transparently 
incredible. 


7. We had deferred ths final hear.ng 
of this case because we were told that in 
the connected case which was pending for 
trial before the Additional Sessions Jucge, 
Sirsa the judgment was going to be pro- 
nounced shortly. A copy o2 that judgment, 
which has since been pronounced by she 
Additional Sessions Judge, has been pro- 
duced by the counsel for the petitioner 
for our perusal. Kewal Krishan, petitioner 
and his two companions have been ac- 
quitted by the trial court in that case. 
Learned counsel for the petitioner wants 
to make only a limited use of this juðg- 
ment. He wants to show that the defence 
story set up in that case by Kewal 
Krishan was substantially the same as ad- 
umbrated in the complaint filed by him in 
the instant case. According to the counsel, 
the acquittal of Kewal Krishan imp ies 
that his counter-story wes not frivolcus, 
at least against Suraj Bhan accused. 


8. So far as the three Revenue Cff- 
cers, named as co-accused in the ccm- 
plaint are concerned, there was absolute- 
ly no ground to proceed against th-m. 
Similarly, so far as the accused who were 
ihe 
order of the Magistrate dismissing the 
complaint against them is also unassail- 
able. The only debatabl2 question is: 
Whether the Magistrate should have sium- 
marily dismissed the complaint under 
Section 203, 
against Suraj Bhan accus2d, The witres- 
ses examined under Sections 200 and 202 
in the preliminary inquiry did state tnat 


- it was Suraj Bhan who ‘Aad shot dz2ad 


Banta Singh and had also caused ihe 
serious gun-shot injury to Kewal Kriskan, 
complainant. The question as to in wnat 
circumstances, Banta Singh received ithe 
fatal gun-shot injuries, was in issue in 
the cross-case also, which was instituted 
on a police report under Section 173, Cri- 


- minal Procedure Code against Kewal 


Krishan and others, and nad been can- 
mitted to the Court of Session for trial. 
That is to say, the story set up by Kewal 
Krishan in his complaint in regard to the 
death of Banta Singh, was likely to be 


Criminal Procedure Code. 
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his defence version in the counter-case in’ 

which he was being tried for the murder 
of Banta Singh. In short, both these cases 
exclusively triable by the Court of Ses- 
sion, one instituted on a police report 
under Section 173, Criminal Procedure 
Code and the other initiated on a crimi- 
nal complaint, arose out of the same 
transaction. There was thus a risk of two 
courts coming to conflicting findings. To 
obviate such a risk, it is ordinarily desir- 
able that the two cases should be tried 
separately but by the same Court. If any 
authority is needed, reference may be 
made to Bannappa: AIR 1944 Bom 146; 
Judhister: 27 Cal WN 700; (AIR 1923 
Cal 644) and Periaswami, 1937 Mad WN 
998. 

9. In the instant case, there was prima 
facie evidence against Suraj Bhan accus- 
ed which required to be weighed and ap- 
preciated by the Court of Session, At the 
stage of Sections 203 and 204, Criminal 
Procedure Code in a case exclusively 
triable by the Court of Session, all that 
the Magistrate has to do is to see whether 
on a cursory perusal of the complaint and 
the evidence recorded during ‘the preli- 
minary inquiry under Sections 200 and 
202, Criminal Procedure Code, there is 
prima facie evidence in support of the 
charge levelled against the accused. All 
that he has to see is whether or not there 
is “sufficient ground fcr proceeding” 
against the accused. At this stage, the 
Magistrate is not to weigh the evidence 
meticulously as if he were the trial court. 
The standard to be adopted by the Magis- 
trate in scrutinising the evidence is not 
the same as the one which is to be kept in 
view at the stage of framing charges. This 
Court has held in Ramesh Singh’s case 
(ibid), that even at the stage of framing 
charges the truth, veracity and effect of 
the evidence which the complainant pro- 
duces or proposes to adduce at 
the trial, is not to be meti- 
culously judged. The standard of proof 
and judgment, which is to be applied 
finally before finding the accused guilty or 
otherwise, is not exactly to be applied at 
the stage of framing charges. A fortiori, 
at the stage of Sections 202/204, if there 
is prima facie evidence in support of the 
allegations in the complaint relating to a 
case exclusively triable by the Court of 
Session, that will be a sufficient ground 
for issuing precess to the accused and 
committing them for trial to the Court of 
Session. : 

10. The proposition that in cases insti- 
tuted on complaint in regard to an of- 
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fence exclusively triable by the ‘Court of 
Session, the standard for ascertaining 
whether or not the evidence collected in 
the preliminary inquiry discloses suffi- 
cient grounds for proceeding against the 
accused is lower than the one to be adopt- 
ed at the stage of framing charges in a 
warrant case triable by the Magistrate, is 
now evident from the scheme of the new 
Code of 1973. Section 209 of the Code of 
1973 dispenses with the inquiry prelimi- 
nary to commitment in cases triable ex- 
clusively by a Court of Session, irrespec- 
tive of whether such a case is instituted 
on a criminal complaint or a police report. 
Section 209 says: “When a case institut- 
ed on a police report or otherwise the ac- 
cused appears:or is brought before the 
Magistrate and it appears to the Magis- 
trate that the offence is triable exclusive- 
ly by the Court of Sessions, he shall 
commit the case to the Court of Ses- 
sion”. If the Committing Magistrate thinks 
that it is not necessary to commit the ad- 
cused who may be on bail to custody, he 
may not cancel the bail. This has been 
made clear by the words “subject to the 
provisions of this Code relating to bail” 
occurring in clause (b) of Section 209. 
Therefore, if the accused is already on 
bail, his bail should not be arbitrarily 
cancelled. Section 227 of the Code of 1973 
has made another beneficent provision to 
save the accused from prolonged harass- 
ment which is a necessary concomitant of 
a protracted trial. This Section ` provides 
that if upon considering the record of the 
ease, the documents submitted with it 
and the submissions of the accused and 
the prosecution, the Judge is not convinc- 
ed that there is sufficient ground for pro- 
ceeding against the accused, he has to 
discharge the accused under this Section 
and record his reasons for so doing. 


11. Although the reasons given by the 
Magistrate for rejecting the evidence pro- 
duced by the complainant in the preli- 
minary inquiry against Suraj Bhan in re- 
gard to the accusation that he had shot 
dead Banta Singh, are not devoid of 
merit, yet, it appears that in meticul- 
‘ously appreciating the evidence the Magis- 
‘trate had over-stepped the limits of his 
discretion. In other words, this 
is not a case where the. Magistrate 
lacked inherent jurisdiction to pass 
the impugned order. This is only a case 
where the Magistrate has committed an 
error amounting to an irregularity, if not 
a clear illegality, in the exercise of his 


= jurisdiction. But in the facts of this case, . 
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the error has hot resulted in. gross mis- 
carriage of justice. The. complainant’s 
story that Suraj Bhan aimed and fired a 
gun-shot towards the complainant, but 
that shot fatally hit Suraj] Bhan’s com- 
panion, Banta Singh was extremely im- 
probable. The complainant’s allegation is 
that Banta Singh armed with a. rifle 
(gun ?) came and fired at the complainant; 
but the complainant escaped bemg hit ag 
he had laid himseif flat in the water- 
course. The complainant’s story further 
was that Suraj Bnan armed with a gun 
was following Banta Singh and was_be- 
hind him. But all the gunshot injuries 
were found on-the front side in the chest 


of Banta Singh deceased. Thus, the story 
of the complainant in regard to the cir- 
cumstances of the kiiling of Banta Singh, 
and his killer, being Suraj Bhan, was 
inherently implausible and highly doubt- 
ful. Equally improbable was the story 
that thereafter, the respondents ‘dragged 
the dead body of Banta Singh and threw 
it in the field of the’ complainant, In the 
connected case, in the Court of Session, 
this very story was set up by the com- 
plainant Kewal Krishan in defence to the 
charge of murdering Banta Singh. In that 
case, as already observed, Kewal Krishan 
was acquitted of that murder charge. 

12. The quvesticn 20w is whether in the 
circumstances of this case, where the error 
committed by the Magistrate has not oc- 
casioned a gross failure of justice, this 
Court should interfere with the impugn- 
ed orders of the Courts below, in the exer- 
cise of its discretionary jurisdiction 
under Article 136 of the Constitution. It 
must be remembered that where no right 
of appeal exists, Article 136 does not 
serve to create such a right and this Court 
cannot be treated as a general court of 
review for correcting each and every 
error of law or fact, in criminal cases. 
This extraordinary constitutional power 
reserved to this Court is meant to be in- 
voked in exceptional cases where the 
error committed by the courts below has 
occasioned grave and substantial mis- 
carriage of justice. 


13. In our opinion, in the instant case, 
the error committed by the ‘Magistrate 
has not caused such gross failure of jus- 
tice which would warrant interference by 
this Court under Article 136, 


_ 14, The petition fails and is dismissed. 
Petition dismissed. 
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(From: Allahzbad)* 
S. MURTAZA FAZAL ALI 
AND P. S. KAILASAM, JJ 
Civil Appeal No, 1513 of 1970, D/- 8-5- 
1980. 


State of U. P., Appellant v, Ata Mohd.. 
Respondent. 


- U. P. Municipalities Act (2 of 1916), 
Section 116 (g) — Street vests in Muni- 
cipality qua street — Land under it 
vests in State, First Appeal 27 of 1951, D/- 
25-8-1965 (All) Reversed. 


As regards the nature of the right 
that vested in the Municipality regarding 
public streets there is nc disposal by the 
Indian Legislature of any land or here- 
ditament vested in the Government, 
What is vested in the Municipality under 
Section 116 (g) is the street qua street 
and if the municipality put the street to 
any other user than that for which if 
was intended, the State as its owner, 
was entitled to intervere and maintain 
an action and to get any person in illegal 
occupation evicted. AIR 1965 SC 1147, 
Rel, on. First Appeal No. 27 of 1951 D/- 
25-8-1965 (AlL), Reversed. (Para 9) 
Cases Referred: Chronological Paras 


AIR 1955 SC 1147: (1965) 2 SCR 242 s 

1965 All LJ 335 
(1902) ILR 25 Mad 635 
(1893) ILR 20 Cal 733 
(1886) ILR 13 Cal 171 
(1885) ILR 7 All 362 

Mr. G. N. Dikshit, Sr. Advocate, Mr, 
_ &. Markandeya, Advocate with him, for 

Appellant; Mr, Yogeshwar Prasad, Sr. 
Advocate (Mr. and Mrs. 5. K, Bagga and 
Mrs, Pani Chhabra, Advocates with him), 
for Respondent, 


KAILASAM, J.:— This appeal is pre- 
ferred by the State of Uttar Pradesh by 
Certificate granted by the High Court of 
judicature at Allahabad on 18-5-1980 (?) in 
Supreme Court Appeal No. 105 of 1966 
against its judgment and decree dated 
25th August, 1965. passed by it in first 
appeal No. 27 1951, dismissing the suit 
filed by the State of Uttar Pradesh, 

2. The State of Uttar Pradesh filed 
suit No. 109 of 1949 in the Court of 
Civil Judge, Gorakhpur against the re- 
spondent Ata Mohd, for a mandatory 
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4 injunction directing the respondent to 
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remove his material and construction and: 
to clear the land and the plot No, 227 
in Mohalla Purdilpur in the City of 
Gorakpur and for a decree for possession 
over the land messuring 45’ x 20’. The 
Civil Judge, Gorakpur dismissed the suit 
by judgment and decree dated 3-10- 
1950. The plaintiff preferred first appeal 
No. 27 of 1951 to the High Court of Al- 
lahabad. The appeal was. heard by a 
Bench of two Judges but on a difference 
of opinion, the matter was referred to the 
third Judge. In accordance with the 
view of the majority, the appeal prefer- 
red by the plaintiff, was dismissed by its 
judgment dated 25th August, 1965, On 
a certificate granted by the High Court 
under Art, 135 of the Constitution and 
also Article 133 (1) (c) of the Constitu- 
tion, the present appeal in this Court 
was filed by the plaintiff/appellant. 

3. The facts of the case are briefly as 
follows: The plot in dispute is plot 
No. 227 measuring 45'x20’ adjoining 
Patri along with the road running from 
Golgarh to Alinagar in Gorakhpur. The 
respondent Ata Mohd. applied to the 
Municipal Board, Gorakhpur, for grant 
to him of a lease in the year 1939, The 
Board declined to grant him lease. The 
respondent again applied on 10-10-1945. 
The Municipal Board passed a resolution 
on 24-11-1945, granting to the respondent 
the lease and forwarded the resolution 
to the District Magistrate to accord his 
approval who on 8-3-1946 approved the 
resolution of the Municipality. On 12-4- 
1946, the respondent executed a ‘Kabu- 
liyat’ in favour of the Municipal Board, 
Gorakhpur. On 23rd April, 1946, the re- 
spondent applied for permission to con- 
struct a house and submitted a plan for 
sanction. The plan was sanctioned by 
the Municipality on 8th May, 1946, 

4. On receipt of certain representa- 
tions on 10-6-1947, the District Magist- 
rate directed the Chairman of the Muni- 
cipal Board not to allow the construction 
till a decision was taken on the question. 
On 13-6-1947, the Chairman Municipal 
Board directed the respondent not to 
proceed with the construction of the 
house. The State Government on being 
Satisfied that the resolution regarding 
the grant of the lease was not within the 
competence of the Municipality, directed 
the Commissioner to cancel the lease 
granted in favour of the Respondent. The 
Executive Officer, Municipal Board, is- 
sued a notice on 13-7-1948 to the respon- 
dent cancelling the lease and called upon 
him to remove the construction and deliver 
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vacant possession within 15 days of the 
receipt of: the notice. The respondent 
filed a suit No, 86 of 1948 for an injunc- 
tion restraining the Municipal Board 
from demolishing or otherwise interfer- 
ing with the construction made by him 
on the disputed land. The Civil Judge, 
Gorkhpur, decreed the suit as prayed 
for. The present suit out of which this 
appeal arises was filed by the State of 
Uttar Pradesh subsequently in. 1949, 


5. In the plaint the State of U.P, 
submitted that plot No. 227 is Nazrul 
Yand and is the property of the Govern- 
ment. It described the disputed land as 
adjoining the Patri of the Municipal 
Board running from Golgarh crossing to 
Alinagar and situated beyond the limits 
of the road and Patri. According to the 
Government, the Municipal Board with- 
out knowing the true position of the 
land passed the resolution on 24-11-1945 
to lease the portion of the land in 
favour of the defendant. In paragraph 
10 of the plaint the State of U. P, al~ 
Teged that the Government or the 
District Magistrate were not originally 
aware of the land being Nazrul and of 
its being dealt with by the Municipal 
Board in an objectionable manner and 
that the Municipal. Board was under the 
wrong impression and that on realising 
the true state of affairs on instructions 
of the Government, the Municipal Board 
served a notice cancelling the resolution 
of the Municipality to lease the land to 
the respondent. The Government sub- 
mitted that it was entitled to retain its 
possession on the ground (1) that it never 
leased out the land to defendant nor did 
the defendant, make the construction 
with the plaintiffs permission; (2). that 
the Municipal Board is not the owner of 
the land and has no interest in it and the 
Municipal Board did not, in fact, execute 
any lease in favour of the defendant and 
that neither the resolution of the Muni- 
cipality nor the ‘Kabuliyat’ executed 
by the defendant would confer any right 
on the respondent, The respondent in 
his written statement admitted that the 
land in dispute formed part of the Patri 
of the public road running from Golghar 
to Alinagar in the City of Gorakhpur, 
He pleaded that there was a practice in 
the Municipal Board, Gorakhpur not to 
execute a lease but to obtain Kabuliyats 
from lessees and that he bona fide 
believed the Municipal Board is the owner 
of the plot and asked for permission and 
acting on the permission granted, put up 
a double storey house costing more than 
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ten thousand Rupees, He further con- 
tended that even assuming though with- 
out admitting, that the land in dispute 
belonged to plaintiff Government, the 
Municipal Board is fully authorised to 
let out such a land, to him. He further 
submitted that as the Collector of 
Gorakhpur had authorised the lease of 
the land by the Municipality and san- 
ctioned the grant of the lease to the re- 
spondent, the Government is not entitled 
to eject him, 

6. From the pleadings, it is clear that 
the disputed land adjoins Patri of the 
road running from Golghar to Alinagar, 
It is also admitted that. the Municipality 
did not execute the lease but the re- 
spondent executed a ‘Kabuliyat’ regard- 
ing the land. The contention on behalf 
of the plaintinff State of Uttar Pradesh 
is that the land belonged.to the State 


and the Municipality had no power to, 


lease the land, 
7. The Trial Court found that the 
land in dispute does not belong to 


the plaintiff Government but was 
a “street”? and belonged to the 
Municipal Board, Gorakhpur. It also 


found that though no lease deed was ex- 
ecuted by the Municipality as the defen~ 
dant took possession under the contract 
and admittedly built up a house, the 
plaintiff is estopped from praying for de- 
molition and for possession of the build- 
ing. On appeal, the High Court accepted 
the findings of the Trial Court that the 
disputed land is adjoining Patri but as 
two Judges took the view that land in 
dispute vested in the Municipality under 
Section 116 (g) cf the Uttar Pradesh 
Municipal Act, it was the only compet- 
ent authority to sanction the lease in re~ 
spect of the land and the State Governs 
ment had no right or interest left in the 
land and could not, therefore, challenge 
the validity of the transaction entered 
into by the Board in exercise of the 
power conferred under the Municipalis 
ties Act, As a result of the finding that 
the State had no right to the property, 
it was held that the Government was not 
entitled to challenge the lease granted 
by the Municipal Board. In this view, the 
appeal preferred sy the State was dis~ 
missed, a 

8 It may be nated that the suit filed 
by the respondent against the Munici~ 
pality for injunction restraining the 
Municipal Board from demolishing or 
interfering with the constructions made 
by him was decreed in O. S. No. 86/1948 
and that decree has become final, In the 
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present suit, the municipality is nct a 
party. Therefore, the contention that the 
Municipality had not leased the site to 
the respondent by a document as reouir- 
ed by Municipal Act, would be of no 
avail. Equally, the plea zhat it acted be- 
yond the scope of its authority, is not 
available to the Municipality. The plea 
of the State taken before the High 
Court, and before us, by Mr. Dixit 
learned counsel for the appellant, is that 
the State is the owner of the property 
in spite of the fact it had vested in the 
Municipality as a “street under 5ec- 
tien 116 (g) of the Act. It was submitted 
that when the property is put to a difer- 


ent use, if is open to the Gov- 
ernment to assert, its title and 
require anyone in illegal posses- 
sion of the property to  vazate. 


There is not much dispute that the 
property belonged to the State before 
the Municipal Act was passed. The High 
Court has found that tke State was the 
owner of the property till the Municipal 
Act was passed and this finding was not 
challenged before us. The only poin- on 
which the State lost the suit before the 
High Court was that after the passing of 
the Uttar Pradesh Municipal Act, the 
property vested in the Municipality and 
the State ceased to be the owner and, 
therefore, cannot maintain the suit for 
evicting the respondent, 

_ 9. The Municipalities in various Sates 
were created under the respective Muni- 
cipalities Acts, in order to facilitate the 
efficient administration of the Municipal 
areas and to provide lighting, watering 
and maintaining of public streets and 
places, The duties of the Municipal 
Boards are specified in Section 7 of the 
U. P. Municipalities Act. Under Sec. 118 
of the Act, the Municipal Board is em- 
powered to manage or control any pro- 
perty entrusted to its management and 
control. The vesting of the property, in 
the Municipality is under Section 113 of 
the Act. Section 116 provides that sub- 
ject to any special reservation made by 
the State Government, all property of 
the nature specified in this section and 
situated within the Municipalty shall 
vest in and belong to the Board, and 
shall, with all property which may be- 
come vested in the Board, be under its 
direction, management and con:rol. 
Clause (g) relates to vesting of streets 
and is as follows :— 


- “All public streets anc the pavements, 
stones and other materiels thereof, and 
also all trees erections, materials, imple- 
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ments and things existing or on apper- 
taining to such streets”, 

It may be noted that while under cl. (f) 
of Section 116 all lands and other pro- 
perty transferred to the board by the 
Government by gift, purchase or other- 
wise for local public purposes vest in the 
Municipality, under clause (g), the 
streets vest only qua streets and not as 
absolute property with the Municipality. 
The word ‘street’ is defined under Sec- 
tion 2 (23) as follows :— 


“Street means any road, bridge, foot- 
way, lane, square, court, alley or passage 
which the public or any portion of the 
public, has right to pass along, and in- 
cludes, on either side, the drains or gut- ` 
ters and the land up to the defined boun- 
dary of any abutting property notwith- 
standing the projection over such land 
of any verandah or other superstruc~ 
ture”. 


It has been found that the property in 
dispute is Patri and is a land which is 
within the defined boundary of the pro- 
perty abutting into the road. Thus the 
property in question falls within the de- 
finition of the word ‘street’. The question 
as to the nature of the right that vest 
in the Municipality under Section 116 
(g) of the Uttar Pradesh Municipalities 
Act will have to be considered, This 
Court in Municipal Board, Mangalur v. 
Mahadeoji- Maharaj, (1965) 2 SCR 242: 
(AIR 1965 SC 1147) had to consider the 
nature of the right that vested in the 
Municipality over the streets, Subba Rao, 
J. (as he then was) after considering the 
decisions of the English Courts and the 
High Courts, summed up the law on this 
subject as follows :—- 


“The inference that the side lands are 
also included in the public way is drawn 
easily as the said lands are between the 
metal road and the drains admittedly 
maintained by the Municipal Board. 
Such a public pathway vests in the Mu- 
nicipality, but the Municipality does not 
own the soil. It has the exclusive right 
to manage and control the surface of the 
soil and ‘so much of the oil below and 
of the space above the surface as is 
necessary to enable it to adequately 
maintain the street as a street, It has 
also a certain property in the soil of the 
street which would enable it as owner 
to bring a possessory action against tres- 
passers, Subject to the rights of the Mu- 
nicipality and the public to pass and re- 
pass on the highway, the owner of the 
soil in general remains the occupier of 
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it and, therefore, he can maintain an ac- 
tion for trespass against any member of 
the public who acts in excess of. his 
rights”, f . 


After referring to Section 116 (g) of the 
Uttar Pradesh Municipalities Act, under 
which a publie street vests in a Munici- 
pality, the learned Judge referred to a 
decision of a Division Bench of the Mad- 
ras High Court in S. Sundaran Ayyar v. 
The Municipal Council of Madura and 
The Secretary of State for India in 
Council, (1902) ILR 25 Mad 635 where 
the scope of the vesting under the Mad- 
ras District Municipalities Act was dealt 
with. The learned Judge extracted the 
head note from the Madras decision ob- 
serving that it brought out the gist of 
the decision. The head note runs as fol- 
lows :— . ` 


“When a street is vested in a Munici- 
pal Council, such vesting does not trans- 
fer to the Municipal authority the rights 
of the owner in the site or soil over 
which the street exists. It does not own 
the soil from the centre of the earth 
usque ad ceelum, but it has the exclusive 
right to manage and control the surface 
of the soil and so much of the soil below 
and of the space above, the surface as 
is necessary to enable it to adequately 
maintain the street as a street. It has 
also a certain property in the soil of the 
street which would enable it as owner 
to bring a possessory action against tres- 
passers”, 


[The view taken by the division Bench — 


of the Madras High Court was that 


though the street vested in the Munici- - 


pal Council, it does not transfer to the 
Municipaliy the rights of the owner in 
the site or soil over which the street ex- 
Ists. The question has been dealt with at 
some detail in the Madras decision and 
as it has been approved by this Court, 
it may be usefully referred to. The High 
Court while. observing that if the land 
itself had been acquired by the Munici- 
pality, either by purchase or otherwise 
and roads and drains formed thereon, 
the Municipality would have been the 
owner of the land but if the street or 
highway over the land was dedicated to 
the publie either by the State or by the 
owners of the land adjoining the high- 
way will continue vested, subject only 
to the burden. of the highway, in -the 
State or the respective owners of the 


land on either side of the highway ad © 


medium : filum, or ‘in: any. other person 


State of U, P, v; -Ata Mohd, G 


the public as the case may be, The 
Court after pointing out that the Mad- 
ras Municipal Act was modelled after 
the English. Metropolis Local Manage- 
ment Act, 1855, referred to the English 
eases which dealt with the vesting of the 
street in the Municipality and observed s 


“The conclusion to be drawn from the 
English case law is that what is vested 


in urban authorities under statutes simi- 


lar to the District Municipalities Act, is 
Not the land over which the street is 
formed, but the street qua. street and 
that the property in the street thus vest- 
ed in a Municipal Council is not general 
property or a species of property known 
to the Common Law, but a special. pro- 
perty.created by statute and vested in a 
corporate body for public purposes, that 
such property as it has in the street con- 
tinues only so long as the street is a 
highway by being excluded by notifica- 
tion of government under Section 23 of 
Act IV of 1884 or by being legally stop- 
ped up or diverted, or by the operation 
of the law of limitation (assuming that 
by such operation the highway can ba 
extinguished), the interest of the corpos 
rate body determines”, ae e 


Tt is, therefore, clear that when a street 


ceases to be ‘a highway by its being di- 
verted to some other use, the interest of 
the corporate body determines. After re- 
ferring to the decisions of the High 
Courts in India, it expressed its concur- 
rence with the decisions in Chairman of 
the Naihati. Municipality v. Kishori Lal 
Goswami (1886) ILR 13 Cal 171, Madhu 
Sudan Kundu v. Pramoda Nath Roy 
(1893) ILR 20 Cal 733 and Nihal Chand 
v. Azmat Ali Khan, (1885) ILR 7 All 362 
and concluded that the nature or the 
right that vested in the “Municipality as 
regards public streets there is no dis- 
posal by the Indian Legislature of any 
land or hereditament vested in the Gov- 
ernment, What is vested in the Munici- 
pality under Secticn 116 (g) is the street 
qua street and if the Municipality put 
the street to any other user than that 
for which it was intended, the State as 
its owner, is entitled to intervene and 
maintain an action and to get any person 


‘in illegal occupation evicted. We accept. 


the contention of Mr. Dixit, learned 
counsel for the State of U. P. that the 
State is the owner and in the circum- 
stances of the case entitled to. maintain 
action for eviction of the respondent. The 
view taken by the High..Court.-is erroz 


CALR- 
who may have dedicated the street: to - 


w 


Foll. 


«the Parliament, the Parliament 
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neous. The result is that the appeal by - 


the State is. allowed with costs and ‘mere 
will be decree in favou- of the- plantiff 
as prayed for, z 
Appeal allowed, 
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(A) Constitution of India (42nd Amend- 
ment) Act (19761, S. 55 — Validity — Is 
void being beyond amending power of 
the Parliament. (Constitation of India, 
Article 368). 2 


(Per Chandrachud, C. J. and Gapta, 
Untawalia and Kailasam, JJ.):— Arti- 
cle 368 does not enable Parliament 
to alter the basic structure or framework 
of the Constitution. AIR 1973 SC 1461, 
(Para 17) 


Section 55 introduces two new cleuses 
in Article 868, namely, clauses (4) anc (5). 
Clause (5) confers upon the Parliament a 
vast and undefined power to amend the 
Constitution, even so as to distort it out 
of recognition. Since the Constitution had 
conferred a limited amending powe- on 
cannot 
under the exercise of that limited power 
enlarge that very power into an absolute 


power. Indeed, a limited amending power 


is one of the basic features of our ‘con- 
stitution and therefore, the limitations on 
that power cannot be destroyed. In cther 
words, Parliament cannot, under Art. 368, 
expand its amending power so as to ac- 
quire for itself the right to repeal ox ab- 
rogate the Constitution or to destroy its 
basic and essential features. The donze of 
a limited power cannot by the exercise 


*(In this case, the Judges of the Supreme 
Court differ in their views. The Maprity 
view is taken by Chand:achud C. J. and 
Gupta, Untwalia and Kailasam, JJ. and 
the minority, by Bhagwati J. The Jadg- 
ments however are printed in the cder 
in which they are given in the certified 
copy — Ed.). 
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of that power convert the limited power 
into an unlimited one. eer 


` Since cl. (5) of Article 868 transgresses 
the limitations on the amending power, 
it must be held to be unconstitutional. 


The newly introduced Clause (9 of 
Art. 368 must suffer the same fate as Cl. (5) 
because the two clauses are inter-linked. 
Cl. (5) purports to remove all limitations 
on the amending power while Cl. (4) 
deprives the courts of their power to call 
in question any amendment of the Con- 
stitution. Our Constitution is founded on 
a nice balance of power among the three 
wings of the State, namely, the Executive, 
the Legislature and the Judiciary. It is 
the function of the Judges, nay their 
duty, to pronounce upon the validity of 
laws. If Courts are totally deprived of 
that power, the fundamental rights con- 


ferred upon the people will become a 
mere adornment because rights; without 
remedies are as writ in water. A con- 


trolled Constitution will then become un- 
controlled. Clause (4) of Art. 868 totally 
deprives the citizens of one of the most 
valuable modes of redress which is guar- 
anteed by Article 82. The conferment of 
the right to destroy the identity of the 
Constitution coupled with the provision 
that no court of law shall pronounce 
upon the validity of such destruction 
seems to be a transparent case of trans- 
gression of the limitations on the amend- 
ing power. If a constitutional amendment 
cannot be pronounced to be invalid even 
if it destroys the basic structure of the 
Constitution, a law passed in pursuance 
of such an amendment will be beyond the 
pale of judicial review because it will re- 
ceive the protection of the constitutional 
which the courts will be 
powerless to strike down. Article 18 of 
the Constitution will then become a dead 
letter because even ordinary laws wi 

escape the scrutiny of the courts on the 
ground that they are passed on the 
strength of a constitutional amendment 
which is not open to challenge, Cl. ‘3 
says nothing more or less than what Cl. (5 
postulates. As Clause (5) is beyond the 
amending power of the Parliament, Cl. (4 
must be equally beyond that power an 

must be struck down as such. Thus Sec- 
tion 55 of the Constitution (42nd Amend- 
ment) Act is beyond the amending power 
of the Parliament and is void since it 
removes all limitations on the power of 
the Parliament to amend the Constitution 
and confers power upon it to amend the 


Constitution so as to damage or destroy © ` 
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its basic or essential features or its basic 


structure. (Paras 2, 21, 22, 
25, 26, 27, 28) 
(Per Bhagwati, J. agreeing):— So 


long as Clause (4) of Article 868 stands, 
an amendment of the Constitution though 


unconstitutional and void as transgress- 
ing the limitation on the amend- 
ing power of Parliament as laid 


down in Kesavananda  Bharati’s case 
AIR 1978 SC 1461, would be unchallenge- 
able in a court of law. The consequence 
of exclusion of the power of judicial re- 
view would be that, in effect and sub- 
stance, the limitation on. the amending 
power of Parliament would, from a prac- 
tical point of view, become non-existent 
and it would not be incorrect to say that, 
covertly and indirectly, by the exclusion 
of judicial review, the amending power of 
Parliament would stand enlarged, con- 
trary to the decision of the Supreme~Court 
‘in Kesavananda_ Bharati’s case. This 
would undoubtedly damage the basic 
structure of the Constitution, because 
there are two essential features of the 
basic structure which would be violated, 
namely, the limited amending power of 
Parliament and the power of judicial re- 
view with a view to examining whether 
any authority under the Constitution, has 
exceeded the limits of its powers. Cl. a 
of Article 868 is unconstitutional an 
void as damaging the basic structure of 
the Constitution. What Cl. (5) of Art. 868 
really sought to do was to remove. the 
limitation on the amending power of Par- 
liament and convert it from a limited 
power into an unlimited one. Clause (5) 
of Article 868 which sought to remove the 
limitation on the amending power of Par- 
liament by making it absolute must there- 
fore be held to be outside the amending 
power of Parliament. Hence Cl. (5) of 
Article 368 is also unconstitutional and 
void. (Paras 91, 98, 94, 128) 


(B) Constitution of India (42nd Amend- 
ment). Act (1976), S. 4’°— Validity — Whe- 
ther directive principles can have supre- 
macy over fundamental rights — S. 4 is 
‘void as it destroys basic structure of the 
Constitution. (Constitution of India, Arti- 
cle 37). 

(Per Majority, Bhagwati J. contra)— 
Fundamental rights occupy a unique 

lace in the lives of civilized societies and 
have been variously described in Judg- 
ments of the Supreme Court as “transcen- 
dental” ‘inalienable’ and “primordial. 
For us, they constitute the ark of the 
Constitution. To destroy. the guarantees 
given by Part III in order, purportedly, 
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to achieve the goals of Part IV is plainly 
to subvert the Constitution by destroying 
its basic structure. The Indian Constitu- 
tion is founded on the bed-rock of the 
balance between Farts III and IV. To 
give absolute primacy to one over the 
other is to disturb-the harmony of the 
Constitution. This harmony and balance 
between fundamental rights and directive 
principles is an essential feature of the 

asic structure of the Constitution. The 
goals set out in Part IV have to be achiev- 
ed without the abrogation of the means 
provided for by Part III. It is in this sense 
that Parts IIJ and IV together constitute 
the core of our Constitution and combine 
to form its conscience. Anything that 
destroys the balance between the two 
parts will ipso facto destroy an essential 
element of the basic structure of our Con- 
stitution. The unamended Article 81C was 
constitutionally valid to the extent to 
which it was upheld in Kesavananda 
Bharati, (AIR 1978 SC 1461). By the 
amendment introduced by Section 4 of 
the 42nd Amendment, provision is made 
in Article 31C saying that no law giving 
effect to the policy of the State towards 
securing “all or any of the principles laid 
down in Part IV” shall be deemed to be 
void on the ground that it is inconsistent 
with or takes away or abridges any o 
the rights conferred by Art. 14, or Art. 19. 
It is manifest that the scope of laws which 
fall within Art. 81C has been expanded 
vastly by the amendment. On any reason- 
able ag taped there can be no doubt 
that by the amendment introduced by 
Section 4 of the 42nd Amendment, Arti- 
cles 14 and 19 stand abrogated at least 
in regard to the category of laws describ- 
ed in Article 31C. The startling conse- 
quence which the amendment has produc- 
ed is that even if a law is in tota! defiance 
of the mandate of Article 18 read with 
Articles 14 and 19, its validity will not be 
open to question so long as its object is 
to secure a directive principle of State 
Policy. The fact that some laws may fall 
outside the scope of Article 31C is no 
answer to the contention that the with- 
drawal of protection of Articles 14 and 19 
from a large number of laws destroys the 
basic structure of the Constitution. Since 
the amendment to Art. 31C was unques- 
tionably made with a view to empowering 
the legislatures to pass laws of a particu- 
lar description even if those laws violate 
the discipline of Articles 14 and 19, it 
cannot be held that the Court should still 
save Article 31C from the challenge of un- 


constitutionality by reading into that Arti- 


a 
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cle words which destroy the rationale of 
that Article and an intendment which is 
plainly contrary to its proclaimed pur- 
pose. Hence Section 4 of the Constitu- 
tion (42nd Amendment) Act is beyond 
the amending power of the Parliament 
and is void since it damages the basic or 
essential features of the Constitution and 
destroys its basic structure by a total ex- 
clusion of challenge te any law on the 
ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by Article 14 or Article 19 of 
the Constitution, if the law is for giving 
effect to the policy of the State towards 
securing all or any of the principles laid 
down in Part IV of the Constitution. AIR 
1973 SC 1461, Foll. ‘Paras 29, 30, 59. 
60, 61, €2, 63, 64, 70, 80) 
(Per Bhagwati, J.) :— The first part 
of the unamended Article 31C was 
held to be constitutionally valid by 
the majority: decision in Kesava- 
nanda Bharati’s case. What the first part 
of the unamended Article 81-C does is 
merely to abridge the Fundamental 
Rights in Articles 14 and 19 by excluding 
their applicability to legislation giving 
effect to the policy towards  securin 
the principles specified in Cls. (b) and (c 
of Article 89. It is for the purpose of giv- 
ing effect to the Direct-ve principles set 
out in Clauses (b) and ‘c) of Art. 39 in 
discharge of the constitutional obligation 
laid upon the State under Art. 37 that 
Fundamental Rights in Articles 14 and 19 
are allowed to be abridged and a constitu- 
tional amendment making such a provi- 
sion cannot be condemned as violative of 
the basic structure of the Constitution. 
Therefore even on first principle the first 
part of the unamended Article 81C is 
constitutionally valid. (Paras 98, 99) 


Merely because the Directive Principles 
are non-justiciable, it does not follow that 
they are in any way subservient or inferior 
to the Fundamental Rights. The Direc- 
tive Principles impose an obligation on 
the State to take positive action for creat- 
ing socio-economic conditions in which 
there will be an egalitarian social order 
with social and economic justice to all, 
so that individual liberty will become a 
cherished value and the dignity of the 
individual a living reality, not only for a 
few privileged persons but for the entire 
people of the country. It will thus be seen 
that the Directive Principles enjoy a very 
high place in the constitutional scheme 
and it is only in the framework of the 
socio-economic structure envisaged in 
the Directive Principles that the Funda- 
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mental Rights are intended to operate, for 
it is only then they can become meaning- 
ful and significant for the millions of our 

oor and deprived people who do not 
have even the bare necessities of life and 
who are living below the poverty level. 
It is not correct to say that under our 
constitutional scheme, Fundamental 
Rights are superior to Directive Princi- 
ples or that Directive Principles must 
yield to Fundamental Rights. Both are in 
fact equally fundamental and the courts 
have therefore in recent times tried to 
harmonise them by importing the Direc- 
tive Principles in the construction of the 
Fundamental Rights. If a law is enacted 
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for the purpose of giving effect to a 


Directive Principle and it imposes a 
restriction on a Fundamental Right, it 
would be difficult to condemn such res- 
triction as unreasonable or not in public 
interest. So also where a law. is enacted 
for giving effect to a Directive Principle 
in furtherance of the constitutional goal 
of social and economic justice it may con- 
flict with a formalistic and doctrinaire 
view of equality before the law, but it 
would almost always conform to the prin- 
ciple of equality before the law in its 
total magnitude and dimension, because 
the equality clause in the Constitution 
does not speak of mere formal equality 
before the law but embodies the concept 
of real and substantive equality which 
strikes at inequalities arising on account 
of vast social and economic differentials 
and is consequently an essential ingre- 
dient of social and economic justice. The 
amended Article 31C does no more than 
codify the existing position under the 
constitutional scheme by providing im- 
munity to a law enacted really and genui- 
nely for giving effect to a Directive Prin- 
ciple, so that needlessly futile and . time- 
consuming controversy whether such law 
contravenes Article 14 or 19 is eliminated. 
Parliament therefore amended Art. 31C 
with a view to providing that in case of 
conflict, Directive Principles shall have 
precedence over the Fundamental Rights 
in Articles 14 and 19 and the latter shall 
yield place to the former. The positive 
constitutional command to make laws for 
giving effect to the Directive Principles 
shall prevail over the negative constitu- 
tional obligation not to encroach on the 
Fundamental Rights embodied in Arts. 14 
and 19. The amendment in Art. 81C far 
from damaging the basic structure of the 
Constitution strengthens and re-enforces 
it by giving fundamental importance to 
the rights of the members of the commu- 
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nity. as against the rights of a few indivi- 
duals and furthering the objective of the 
Constitution to build an egalitarian social 
order where there will be social and eco- 
nomic justice for all, every one including 
the low visibility areas of humanity in the 
country will be able to exercise Funda- 
mental Rights and the dignity of the in- 
dividual and the worth of the human per- 
son which are cherished values will not 
remain merely the exclusive. privileges of 
a few but become a living reality for the 
many. Where protection is claimed in res- 
pect of a statute under the amended Arti- 
cle 31C, the court would have first to 
determine whether there is real and sub- 
stantial connection between the law and 
a Directive Principle and the predomin- 
ant object of the law is to give effect to 
such Directive Principle and if the answer 
to this question is in the affirmative, the 
court would then have to consider which 
are the provisions of the law basically and 
essentially necessary for giving effect -to 
the Directive Principle and give protec- 
tion of the amended Article 31C only to 
those provisions. If the court finds that a 
particular provision is subsidiary or inci- 
dental or not essentially and integrally 
connected with the implementation of the 
Directive Principle or is of such a nature 
that, though seemingly a part of the gene- 
ral design of the main provisions of the 
statute, its dominant object is to achieve 
an unauthorised purpose, it would not 
enjoy the protection of the amended Arti- 
cle 31C and would be liable to be struck 
down as invalid if it violates Article 14 
or 19. Therefore Section 4 of the Con- 
stitution (Forty-second Amendment) Act, 
1976 does not damage or destroy the basic 
structure of the Constitution and is with- 
in the amending power of Parliament and 
the amended Article 31C is constitutional 
and valid. (Paras 112, 118, 117, 118, 

120, 123) 


(C) Constitution of India (42nd Amend- 
ment) Act (1976), Ss. 4 and 55 — Whe- 
ther questions raised by the Amendment 
are academic questions. 


Jt is the settled practice of the court 
not to decide academic questions. The 
Court will not formulate a rule of con- 
stitutional law broader than is required 
by the precise~facts to which it is to be 
applied. It is only when the rights of per- 
sons are directly involved that relief is 


granted by the Supreme Court. However. 


‘the question raised by the petitioners as 
regards the constitutionality of Ss. 4 and 
55.of the 42nd Amendment is not an 
academic or a hypothetical question. By 
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Sections 4 and 55 amendments have been 
made to Articles 31C and 368 of the Con- 
stitution. An order had. been passed 
against the petitioners under S, 18A of the 
Industries (Devolopment and Regulation) 
Act, 1951, 
aggrieved, Further there is no constitu- 
tional or statutory inhibition against the 


decision of questions before they actually 


arise for consideration. In view of the 
importance of the question raised and in 
view of the fact that the question had 
been raised in many a petition, it was ex- 
pedient in the interest of justicè to settle 
the true position. Secondly, what the Court 
was dealing with was not an ordinary law 
which might or might not be passed so that 
it could be said that our jurisdiction was 
being invoked on the hypothetical con- 
sideration that a law might be passed in 
future which would injure the rights of 
the petitioners. The Court was dealin 
with a constitutional amendment whic 
had been brought into operation and 
which, of its own force, permitted the 
violation of certain freedoms through 
laws passed for certain purposes. 

(Paras 41, 42, 43, 44) 


(D) Constitution (Fourth Amendment) 
Act (1955), S. 3 amending Art. 31A with 
retrospective effect — Art. 31A Cl. (a) — 
Validity — Is constitutionally valid. (Per 
Bhagwati. J.). 

(Per Bhagwati, J.):— Clause (a) of 
Article 81A protects a law of agra- 
rian reform which is clearly, in the 
context of the socio-economic con- 
ditions pee in India, a basic require- 
ment of social and economic justice and 
is covered by the Directive Principles set 
out in Clauses (b) and (c) of Art. 89 and 
it cannot possibly be regarded as violat- 
ing the basic structure of the Constitu- 
tion. On the contrary, agrarian reform 
leading to social and economic justice to 
the rural populatior. is an objective which 
strengthens the basic structure of the 
Constitution. Clause (a) of Art. SIA must 
therefore be held to be constitutionally 
valid even on the application of the basic 
structure tést. Even on the basis of the 
doctrine of stare decisis, whole of Arti- 
cle 31A must be upheld as constitutionally 
valid. - (Paras 95, 96) 


(E) Constitution (First Amendment) Act 
(1951), S. 5 inserting Art. 31B read with 


9th Schedule — Validity. 


(Per. Bhagwati, J.):— All con- 
stitutional amendments made after the 
-decision:. in- Kesavananda Bharati’s 
case’ AIR 1973 


SC 1461 would. have 
hs 


y which the petitioners were` 


Y 
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te be tested by:‘reference to the -basic 
structure doctrine, for Parliament would 


then have no excuse for saying that it did- 


not know the limitation cn its amending 
« power. Quite a large number of statutes 
ee been included in the 3th Schedule by 
the subsequent .constitutional amend- 
ments and strangely enough, statutes 
‘have been included which have no con- 
nection at all with Article 31A or 831C 
and this device of Article 818 which was 


originally adopted only as a means of 


giving a more definite and assured pro- 


tection to legislation alrzady protected - 


under Article 31A, has been utilised for 
the totally different purpose of excluding 
the applicability of Fundamental Rights 
to all Hinds of statutes which’ have noth- 
ing to do with agrarian reform or direc- 
tive principles. In every case, therefore. 
_- where a constitutional ansendment inclu- 
des a statute or statutes in the 9th Sche- 
dule, its constitutional validity .would 
have to be considered by reference to the 
basic structure doctrine and such con- 
stitutional amendment would be liable to 
be declared invalid to the extent to which 
it damages or destroys the basic structure 
of the Constitution by according protec- 
tion against violation of any particular 
fundamental right. (Para 97) 


(F) Constitution of India. Arts. 352 (1), 
82, 226 — Whether and to what extent 
Court can review constituiionality of pro- 
clamation of emergency issued under 
Article 352 (1). 


(Per Bhagwati, J.) a 
There is no bar to judicial review of 
«the validity of a proclamation of Emer- 
gency issued by the President under Arti- 
cle 852 Cl. (1). Merely because a ques- 
tion has a ‘political comp-_exion, that by 
itself is no ground why the court should 
shrink from performing its duty under 
the Constitution, if it raises an issue of 
constitutional determination. It would not 
therefore, be right for the Court to decline 
to examine whether in a given case there 
is any constitutional violation involved in 
the President issuing a Proclamation of 
Emergency under CI. (1) of Art. 352. But 
the constitutional jurisdiction of the 
Supreme Court does not extend further 


than saying whether the limits on the 
power conferred by the Constitution on 


the President have been observed or there 
ais trdngression of such limits. The court 
cannot go into the question of correct- 
ness or adequacy of the facts and circum- 
stances on which the Satisfaction of the 
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Central Government is based. The satis- 
faction of the President is a condittion 
precedent to the exercise of power under 
Art. 852 Cl. (1) and if it can be- shown 
that there is no satisfaction of the Presi- 
dent at all, the exercise of the power 
would -be constitutionally invalid.. Where 
therefore the satisfaction is absurd or 
perverse or mala fide or based on a wholly - 
extraneous and irrelevant ground, it would 
be no satisfaction at all and it would be 
liable to be challenged before a court, 
notwithstanding Clause (5) (a) of Art. 352. 

(Paras 108, 104, 105) 

(G) Constitution of India, Art. 352 (2), 
82, 226 — Proclamation of emergency 
under Art. 352 (1) —» Change of circum- 
stances — Effect. © 

(Per Bhagwati. J.) 

Neither Article 352 nor any other Arti- 
cle of the Constitution contains any pro- 
vision saying that a proclamation of Emer- 
gency validly issued under Cl. (1) shall 
cease to operate as.soon as the circum- 
stances warranting its issuance have ceas- 
ed to exist. It is, therefore, clear on a 
plain natural interpretation of the langu- 
age of sub-clauses (a) to (c) of Clause (2) 
of Art. 852 that so long as the Proclama- 
tion of Emergency is not revoked by an- 
other Proclamation under sub-clause (2) 
(a), it would continue to be in operation 
irrespective of change of circumstances. 

(Para 107) 

(H) Constitution (Fortieth Amendment) 
Act (1976), Constitution (Forty-second 
Amendment) Act (1976) — Validity. — 
Are valid — (House of People (Extension 
of Duration) Act (1976), S. 2). 

(Per Bhagwati, J.) 

The House of People (Extension of 


Duration) Act, 1976 no doubt referred to 


both the Proclamations of Emergency be- 
ing in operation but that was merely by 
way of recital and it was immaterial whe- 
ther this recital was correct or incorrect; 
because so long as it could be objectively. 
established that one Proclamation of 


. Emergency at least was in operation, the 


requirement of the proviso to Art. 83 
clause B would be satisfied and the Act 
would be within the competence of Par- 
liament to enact. The extension for a 
period of one year was made once and for 
all by the enactment of Section 2 and the 
Teference to both the proclamations of 
Emergency being in operation was merely . 
for the purpose of indicating that both 
the proclamations of Emergency being in 
operation Parliament had competence to 
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make the extension. It was therefore not 
at all necessary for the efficacy of the 
extension that both the Proclamations of 
Emergency should be in operation at the 
date of enactment of the Act. Even if one 
Proclamation of Emergency was in opera- 
tion at the material date, it would be suffi- 
cient to attract the power of Parliament 


under the Proviso to Art. 83 Clause (2) to | 


enact the Act extending the duration |. of 
the Lok Sabha. Since the first Proclama- 
tion of Emergency continued until it was 
revoked on 2ist March, 1977, the duration 
of the Lok Sabha was validly extended 
for a period of one year from 18th March, 
1976 and hence there was a validly con- 
stituted Lok Sabha on the dates when the 
Constitution (Fortieth Amendment) Act, 
1976 and the Constitution (Forty-second 
Amendment) Act, 1976 were passed by 
Parliament. (Para 108) 
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ORDER dated 9th May, 1980 (Y. V. 
Chandrachud, C. J. and Gupta, Untwelia 
and Kailasam, JJ.) :— Sec. 4 of the Con- 
stitution (Forty-second Amendment) 
Act, 1976, which came into force vith 
effect frem January 8, 1977 amended Avti- 
cle 31C of the Constitution by substitat- 
ing the words and figures “all or any of 
the principles laid down in Part IV” for 
the words and figures “the principles 
specified in Clause (b) or Clause (c) of 
Art, 39”. Article ` 31C; as amended reads 
thus : ` m 

“31C. Notwithstanding anything con- 
tained in Article 13, no law giving eff=ct 
to. the policy of the State towards secar- 
ing all or any of the principles laid down 
in Part IV shall be deemed to be void on 
the ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by Article 14, Art. 19 or Arti- 
cle 31, and no law containing a declara- 
tion that it is for giving effect to such 
‘policy shall be called in question in eny 
court on the ground that :t does not give 
effect “to such policy: 

Provided that where such law is made 
by the Legislature of a State, the prcvi- 


«sions of this article shall not apply thersto 


a 
À 
i 


unless such law, having beer reserved for 
the consideration of the President, nas 
received his assent.” 


Section 4 of the Constitution 42nd Amend- 
ment Act is beyond the emending power 
of the Parliament and is void since it 
damages the basic or essential features 
of the Constitution and destroys its basic 
structure by a total exclusion of challenge 
to any law on the ground that it is incon- 
sistent with, or takes away or abridzes 
any of the rights conferred: by Art. 14 or 


Art. 19 of the Constitution, if the law 15. 


for giving effect to the policy of the 
State towards securing al: or any of the 
principles laid down in Part IV of the 
Constitution. ; 

(2) Section 55 of the Constitution (Fo-ty- 
second Amendment). Act, 1976, which 
came into force with effect from January 
8, 1977 inserted sub-sections (4) and (5) 
in Article 868 which read thus: |. . 
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“(4) No amendment of this Ee am 
I 
made for purporting to have been made 
under this article (whether before or after 
the commencement of ` Section 55 of the 
Constitution (Forty-second Amendment) 
Act, 1976) shall be called in question in 
any. court on any ground. 


(5) For the removal of doubts, it is 


- hereby declared that there shall be no 


limitation whatever on the constituent 
power of Parliament to amend by way of 


-addition, variation or repeal the provisions 


of this Constitution under this article”. 


_ Section 55 of the Constitution 42nd 
Amendment Act is beyond the amending 
power of the Parliament and is void since 
it removed all limitations on the power 
of the Parliament to amend the Constitu- 
tion and confers power upon it to amend 
the Constitution so as to damage or de- 
stroy its basic or essential features or its 
basic structure. Wee i 

2-4. Fuller reasons for the decisions 
will follow. later whereupon, the Writ 
Petitions will be set down for hearing for 
consideration of the other points involved 


erein. | ' 
BHAGWATI, J.:— 5. The question ` 

which arises for determination in these 

writ petitions is as to whether Section 4 


‘of the Constitution (42nd Amendment) Act 


of 1976 amending Article 31C of the Con- 
stitution is constitutionally valid. I cannot 
persuade myself to pass an order pro- 
cous upon this question without a 
reasoned judgment, since the question is 
one of grave and momentous consequence 
involving, as it does, the validity of a con- 
stitutional amendment. I would, therefore, 
prefer to pass a final order in this case 
when I deliver my reasoned judgment on 
the reopening of the court after the sum- 
mer vacation. wd 

CHANDRACHUD, C. J.” dated Sist 
July, 1980 (For himself and Gupta, 
Untwalia and ‘Kailasam, JJ:):— 6. 
In Kesavananda Bharati, (1978) Suppl 
SCR 1:(AIR 1978 SC 1461). this Court 
held by a majority that though by Arti- 
cle 868 Parliament is given ‘the power to 
amend the Constitution, that power can- 
not be exercised so ag to damage the basic 
features of the Constitution or so as to de- 
stroy its basic structure.:The question for 
consideration in this group of petitions 
under Article 82 is whether Sections 4. and 
55 of the Constitution (42nd Amendment) 
Act, 1976 transgress that limitation on the 
amending power. - 

7. Petitioner No. 1 which is a limited 
company owned a textile undertaking 
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called Minerva Mills situated in the State 
of Karnataka. This undertaking was na- 
tionalised and taken over by the Central 
Government under the provisions 
Sick Textile Undertakings (Nationalisation) 
Act, 1974, Petitioners 2 to 6 are share- 
holders of Petitioner No. 1, some of whom 
are also unsecured ‘creditors and some 
secured creditors. 


8. Respondent 1 is the Union of India. 
Respondent 2 is the National Textile Cor- 
poration Limited in which the textile 
undertaking of Minerva Mills comes to be 
vested under Section 3 (2) of the Nationa- 
lisation Act of 1974. Respondent 8 is a 
subsidiary of the 2nd respondent. 


9. On August 20, 1970, the Central 
Government appointed a Committee 
under Section 15 of the Industries (Deve- 
lopment and Regulation) Act, 1951 to 
make a full and complete investigation of 
the affairs of the Minerva Mills Ltd., as 
it was of the opinion that there had been 
or was likely to be substantial fall in the 
volume of production. The said Commit- 
tee submitted its report to the Central 
Government in January 1971, on the basis 
of which the Central Government passed 
an order dated October 19, 1971 under 
Section 18A of the Act of 1951, authoris- 
ing Respondent 2 to take over the manage- 
ment of the Minerva Mills Ltd. on the 
ground that its affairs were being manag- 
ed in a manner highly detrimental to pub- 
lic interest. , 


10. By these petitions, the petitioners 
challenge the constitutional validity of 
certain provisions of the. Sick Textile 
Undertakings (Nationalisation) Act and of 
the order dated October 19, 1971. We are 
not concerned with the merits of that 
challenge at this stage. The petitioners 
further challenge the constitutionality of 
the Constitution (89th Amendment) Act 
which inserted the impugned Nationalisa- 
, tion Act as Entry 105 in the 9th Schedule 
to the Constitution. That raises a question 
regarding the validity of Article 81B of 
the Constitution with which we propose 
to deal in another batch of petitions. 
- Finally, the petitioners challenge the con- 
stitutionality of Sections 4 and 55 of the 
Constitution (42nd Amendment) Act, 1976 
and it is this contention alone with which 
we propose to deal in these petitions. 


ll. The challenge to the validity of 
Sections 4 and 55 of the 42nd Amendment 
rests on the ratio of the majority judg- 
ment in Kesavananda Bharati. The seve- 
yal opinions rendered in that case have 
-been discussed and analysed ‘threadbare 
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in texts and judgments too’ numerous to 
mention.. the same, we -cannot avoid 
making a brief re’sume’ of the © majority 
judgments since the - petitioners must 
stand or fall by them. Those judgments, 
on the point now in issue, were delivered 
by Sikri, C. J.,° Shelat and Grover, TJ. 
Hegde and Mukherjea, -JJ., Jaganmohan 
Reddy, J. and Khanna, J. 


12. Sikri C. J., held that the funda- 
mental importance of the freedom of the 
individual has tc be preserved for all 
times to-come and that it could not be 
amended out of existence. According to 
the leamed Chief Justice, fundamental 
rights conferred by Part IIÍ of the Consti- 
tution cannot be abrogated, though a 
reasonable abridzement of those rights 
could be effected in public interest. There 
is a limitation on the power of amend- 
ment by necessary implication which was 
apparent from a reading of the preamble 
and therefore, according to the learned 
Chief Justice, the expression “amendment 
of this Constitution’ in Article 368 means 
any addition or change in any of the pro- 
visions of the Constitution within the 
broad contours of the preamble, made in 
order to carry out the basic objectives of 
the Constitution. Accordingly, every pro- 
vision of the Constitution wag open to 
amendment provided the basic foundation 
or structure of the Constitution was not 
damaged or destroyed. 

18. Shelat and Grover, JJ. held that 
the preamble to the Constitution contains 
the clue to the fundamentals of the Con- 
stitution.. According to the learned Judges, 


Parts III and IV of the Constitution which. 


respectively embody the 
rights and the directive principles have 
to be balanced and onised.' This 
balance and harmony between two integ- 
ral parts of the Constitution forms .a basic 
element of the Constitution which cannot 
be altered. The word ‘amendment’ occur- 
ring in Article 868 must therefore be con- 
strued in such a manner as to preserve the 
power of the Parliament to amend the 
Constitution, but not so as to result in 
damaging or destroying the structure and 
identity of the Constitution. There was 
thus an implied limitation on the amend- 
ing power which precluded Parliament 
from abrogating or changing the identity 
of the Constitution or any of its basic fea- 
tures. ‘ : 

14. Hegde and Mukherjea, JJ. held 
that the Constitution of India which is 
essentially a social rather than a political 
document, is founded on a social philo- 


fundamental 


id 


2 


sophy and: as such has two main features: 


A 
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basic and circumstantial. The basic con- 
stituent. remained constart, .the circum: 
stantial was subject to change, According 
to the learned Judges, the broad contours 

«of thé basic elements ard the funda- 
mental features of the Constitution are 
delineated in the preamble and the Parlia. 
ment : has no power to abrogate or 
emasculate those basic elements of 
fundamental features. The building of a 
welfare State, the learned Judges said, is 
the ultimate goal of every Government 
but that does not mean that in .order to 
build a welfare State, human freedams 
have to suffer a total des-ruction. Apply- 
ing these tests, the learned Judges in- 
validated Article 31G even in its um 
amended form. 


15. Jaganmohan Reddy, J., held that 
the word ‘amendment’ was used in he 
‘sense of permitting.a change, in . contra- 
distinction to destruction, which the re- 
peal or abrogation brings about. There- 
fore, the width of the power of amend- 
ment could not be enlarged by amendm 
the amending power itself. The learre 
Judge held that the essential elements of 
the basic structure of the Constitut-on 
are reflected in its preamble and that some 
of the important features of the Constitu- 
tion are justice, freedom of expression 
and Squali of status and opportunity. 
The word ‘amendment’ cowld not possibly 
embrace the right to abrogate the pivotal 
features and the fundamental freedoms 
and therefore, that part of the’ basic strac» 
ture could not be damaged or destroyed. 
According to the learned Judge, the p-o- 
visions of Article 81C, as they stood then, 
conferring 
State Legislatures to enact laws for giv- 
ing effect to the principles specified in 
clauses (b) and (c) of Art 39, altogether 
abrogated the right given by Article 14 
and were for that reason unconstitutional. 
In‘ conclusion, the learned Judge held 
that though. the power of amendment was 
wide, it did not comprehend the power 
to totally abrogate or emasculate or 
damage any of the fundamental] rights or 
the essential elements of che basic strac- 
ture of the Constitution or to destroy the 


identity of the - Constitution. Subject to - 


these limitations, Parliament had the 
right to amend any and-every provision 
of the Constitution. 

, 16. Khanna, J. broadly agreed with 

“the aforesaid views of the six learned 
Judges and held that the word ‘amerd- 
ment’ postulated that the Constitution 
must survive without loss of its identity, 


which meant that the basie | structure or. 
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framework of the Constitution must sur- 
vive any amendment of the Constitution. 
According to the learned Judge, although 
it was permissible to the Parliament,. in 


-exercise of its amending power, to effect 


changes so as to meet the requirements of 


' changing conditions, it was not permissi- ` 


ble to touch the foundation or to alter the 
basic institutional pattern. Therefore, the 
words “amendment of the Constitution” 
in spite of. the width of their sweep and in 
spite of their amplitude, could not have 
the effect of empowering the Parliament 
to destroy or abrogate the basic structure 
or framework of the Constitution. 

17. The. summary of the various judg- 
ments in Kesavananda Bharati (AIR 1978 
SC 1461) was signed by nine out of the 
thirteen Judges. Paragraph 2-of the sum- 
mary reads to say that according to the 
majority. “Article 868 does not enable 
Parliament to alter the basic structure or| ` 
framework of the Constitution”. Whether 
or not the summary is a legitimate part 
of the judgment. or is per incuriam fox 
the RETR reasons cited by authors, it 
is undeniable that it correctly reflects the. 
majority view: 

18. The question which we have to 
determine on the basis of the majority 
view in Kesavananda Bharati is whether 
the amendments ‘introduced by Sections 4 
and 55 of the Constitution (42nd Amend- 
ment) Act, 1976 damage the basic struc- 
ture of the Constitution by destroying any 
of its basic features or essential elements. 

19. Section 4 of the 42nd Amendment, 
which was brought into force with effect 
from January 3, 1977 amended Article 31C 
of the Constitution by substituting. the 
words and figures “all or any of the 
principles laid down in Part IV” for the 
words and figures “the, principles specified 
in clause (b) or clause (c) of Article 39”. 
Article 31C, as amended by the 42nd 
Amendment Act reads thus: 

“31C. Notwithstanding anything con- 
tained in Article 18, no law giving effect 
to the policy of the State towards’ secur- 
ing all or any of the principles laid down 
in Part IV shall be deemed to be void on 
the ground that it is inconsistent with, or 
takes away. or abridges any of the rights 
conferred by Article 14. Article 19 or 
Article 31; and no law containing a de- 
claration that it is for giving effect to such 
policy shall be called in question in any 
court-on the ground that it does. not give 
effect to such policy: 

Provided that where such law is made 
by the Legislature of a State the provi- 
sions of this -article shall not apply. there- 
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to unless such law, having been reserved 
for the consideration of the President, has 
received hig assent.” i 


20. Section 55 of the Constitution 
{Forty-second Amendment) Act, - 1976, 
which was also brought into force with 
effect from January 3, 1977 inserted sub- 
sections (4) and (5) in Article 368 which 
read thus: : 

“(4) Ne amendment of this Constitution 
(including the provisions of Part HI) made 
or purporting to have been made under 
this article (whether before or after the 
commencement of Section 55 of the Con- 
stitution (Forty-second Amendment) Act, 
1976) shall be called in question in any 
court on any ground. A ; 

(5) For the removal of doubts, it is 
hereby declared that there shall be no 
limitation whatever on the constituent 
power of. Parliament to amend by way of 
addition, variation or repeal the provi- 
sions of this Constitution under this 
article”. 

21. We will first take up for considera- 
tion the comparatively easier question as 
regards the validity of the amendments 
made by Section 55 of the 42nd Amend- 
ment. It introduces two new clauses in 
Article 368, namely, clauses (4) and (5). 
Clause (5) speaks for itself and is self- 
explanatory. Its avowed purpose is the 
“removal of doubts” but after the decision 
of this Court in Kesavananda Bharati. 
AIR 1978 SC 1461 ‘there could be no 
doubt as regards the existence of limita- 
tions on the Parliament’s power to amend 
the Constitution. In the context of the 
constitutional history of Article 368, the 
true object of the declaration contained 
in Article 868 is the removal of those 
limitations. Clause (5) confers- < upon the 
Parliament a vast and undefined power 
to amend the Constitution, even so as to 

istort it out of recognition. The theme 
song of the majority decision in Kesava- 
nanda Bharati is: 

‘Amend as you may even the solemn 
document which the founding fathers 
have committed to your care, for you know 
best the needs of your generation. But, 
the Constitution is a precious heritage; 
therefore, you cannot destroy its identity’. 


The majority conceded to the Parlia- 
ment the right to make alterations in the 
Constitution so long as they are within its 
basic framework. And what fears can 
that judgment raise or misgivings generate 
if it only means this and no more. The 
Preamble assures to the people of India 
a polity whose basic structure is describ- 
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ed therein as a Sovereign Democratic 
Republic; Parliament may make any 
amendments to the Constitution as it 
deems expedient so long as they do not 
damage or destroy India’s sovereignty and ,. 
its democratic, republican character. De- 
mocracy is not an empty dream. It is a 
meaningful concept whose essential attri- 
butes are recited in the preamble itself: 
Justice, social, economic and political; 
Liberty of thought, expression, belief, 
faith and worship. and Equality of status 
and opportunity. Hs aim, again as set out 
in the preamble, is to promote among 
the people an abiding sense of ‘Fraternity 
assuring the dignity of the individual and 
the ‘unity of the Nation’. The newly intro- 
duced clause (5) cf Article 868 demolishes 
the very pillars cn which the preamble 
rests by empowering the Parliament to 
exercise its constituent power without any . 
“limitation whatever”. No. constituent ~ 
power can conceivably go higher than 
the sky-high pow2r conferred by dl. (5), 
for it even empowers the Parliament to 
“repeal the provisions of this Constitu- 
tion”, that is to say, to abrogate the de- 
mocracy and sutkstitute for it a totally 
antithetical form of Government. That 
can most effectively be achieved, without 
calling a democracy by any other name, 
by a total denial of social, economic ‘and 
political justice to the people, by 
emasculating liberty of thought, expres- 
sion, belief, faith and worship and by 
abjuring commitment to the magnificent 
ideal of a society of equals. The power 
to destroy is not « power to amend. 


22. Since the Constitution had confer- 


_red a limited amending power on the} 


Parliament, the Farliament cannot under 
the exercise of that limited power enlarge 
that very power into an absolute power. 
Indeed, a limited amending power is one 
of the basic features of our Constitution 
and therefore, tne limitations on . that 
power cannot bs destroyed. ïn other 
words, Parliamen: cannot, under Arti-| 
cle 368, expand its amending power’ so as 
to acquire for itself the right to repeal or; 
abrogate the Corstitution’or to destroy 
its basic and essential features. The donee 
of a limited power cannot by the exercise 
of that power coavert the limited power 
into an unlimited one. 


23. The very 42nd Amendment which 
introduced clauses (4) and (5) in Art. 368 
made amendments to the preamble to 
which no exception can be taken. Those 
amendments are not only within the fram- 
work of the Constitution but they give 
vitality to its philosophy; they afford 
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strength and succor to its foundations. By 
the aforesaid amendments, what was ori- 
ginally described as a ‘Sovereign. De- 
mocratic Republic’ became a- “Sovereign 


‘ Socialist Secular Democratic Republic” 


and the resolution to promote the “unity 
of the Nation’ was elevated into a promise 
to promote the “unity and integrity of the 
Nation”. These amendments furnish the 


- most eloquent example of how the amend- 


‘ment itself afford an illustration 


s 


ing power can be exercised consisteatly 
with the creed of the Constitution. They 
offer promise of more, they do not sctttle 
a precious heritage. i a 
24. In Smt. Indira Nehru Gandhi v. 
Raj Narain, (1976) 2 SCR 847: (AIR 1975 
SC a) Khanna; J. struck down claure 4 
of Article 329A of the Constitution which 
abolished the forum for edjudicating upon 
a dispute relating to the validity of an 
election, on the ground that the particalar 
Article which was introduced by a eou- 
-stitutional amendment vialated the princi- 
ple of free and fair elections which is an 
essential postulate of democracy and 
which, in its turn, is a part of the basic 
structure of the Constitution. Mathew, J. 
also struck down the: Article on the gro.nd 
that it damaged the essential feature of 
democracy. One of us, Chandrachud, f J. 
reached the same conclusion by holcing 
that the provisions of the Article were an 
outright negation of the right of equality 
conferred by Art. 14, aright which, more 
than any other. isabasic postulate ofthe 
Constitution. Thus, whereas amendments 
made to the preamble by thé 42nd Amend- 
of the 
scope of the amending power, the ‘case 
last referred to afford an illustration of 
the limitations on -the amending pow2r. 
25. Since, for thé reasons above wen- 
tioned, Clause (5) of Art. 368 transgresses 
the limitations on the amending power, it 
must be held to be unconstitutional. - 
26.. The newly introduzed Clause (4) 
of Art. 368 must suffer the same. fate as- 
Clause (5) because the two clauses are 
inter-linked. Clause (5) purports to remove 
all limitations on the amending power 
while Clause (4) deprives the courts of, 
their power to call in`question any amend- 
ment of the Constitution. Our Constitu- 
tion is founded on a nice balance of power 
among the three wings of the State, 
namely, the Executive, the Legislature 
and the Judiciary. It is the function of 
the Judges, nay their duty, to pronounce 
upon the validity of laws. If courts are 
totally deprived of that power the funda- 
mental rights conferred upon the pecple 
{will become a mere adornment becanse 
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rights without - remedies are as writ in 
water. A controlled Constitution will then 
become uncontrolled. Clause (4) of Arti- 
cle 368 totally deprives the citizens of 
one of the most valuable modes of redress 
which ‘is poaranteed by Art. 32. The con-|. 
ferment of the right to destroy the identity 
of the Constitution coupled with the pro- 
vision that no court of law shall pro- 
nounce upon the validity of such destruc- 
tion seems to us a- transparent case of 
transgression ‘of the limitations on the 
amending power. : 


27. If a constitutional amendment: 
cannot be pronounced to be invalid even 
if it destroys the basic structure of the 
Constitution, a law passed in pursuance 
of such an amendment will be beyond the 
pale of judicial review because it will 
receive the protection of the  constitu- 
tional amendment which the courts will 
be powerless to strike down. Article 13 
of the Constitution will then become a 
dead letter because even ordinary laws 
will escape the scrutiny of the courts on 
the ground that they are passed on the 
strength of a constitutional amendment 
which is not open to challenge. 


28. Clause (4) of Art. 868 is in one 
sense an appendage of Cl. (5), though we 
do not like to describe it as a logical con- 
sequence of Clause 6). If it be true, as 
stated in Clause (5), that the Parliament 
has unlimited power to -amend the Con- 
stitution, courts can have no jurisdiction 
to strike down any constitutional amend- 
ment as unconstitutional. Clause -(4), there- 
fore, says nothing more or less than what 
Clause (5) postulates. If Clause (5) is be- 
yond the amending power of the Parlia- 
ment, Clause (4) must be equally beyond 
Te power and must be struck down as 
such. ; 


29. The next question which we have 
to consider is whether the amendment 
made.‘ by Section 4 of the 42nd Amend- 
ment to Article 31C of the Constitution 
is valid. Mr. Palkhivala did not challenge 
the validity of the unamended Art. 31C, 
and indeed that could not be done. The 
unamended Article 31C forms the subject- 
matter of a separate proceeding and we 
have indicated therein that it is constitu- 
tionally valid to the extent to which it 
was upheld in Kesavananda Bharati, (AIR 
1978 SC 1461). 


80. By the amendment introduced by, 
Section 4 of the 42nd Amendment, provi- 
sion is made in Art. 81C saying that no 
law giving effect to the Fee of the 
State towards securing “all or any of the 
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rinciples laid down in Part IV” shall be 


deemed to be void on the ground that it’ 


is inconsistent with or takes away of 
abridges any of the rights conferred by 
Article 14, Article 19 ‘or Art. 31. It is 
manifest that the scope of laws which fall 
within Article 31C has been expanded 
vastly by the amendment. Whereas under 
the original Article 31C, the challenge 
was excluded only in respect of laws giv- 
ing effect to the policy of the State to- 
wards securing “the principles specified 
in Clause (b) or Clause {c} of : 
under the amendment, laws giving 
effect to the policy of the State towards 
securing “all or any of the principles laid 
down in Part IV” are saved from a con: 
stitutional challenge under Arts. 14 and 
19. (The reference to Art. 31 was delet- 
ed by the 44th Amendment as a conse- 
quence of the abolition of the right to 
property as a fundamental right). The 
question for consideration in the light of 
this position is whether S. 4 of the 42nd 
Amendment has brought about a result 
which ‘is basically and fundamentally 
different from the one arising under the 
unamended article. If the amendment 
does not bring about any such result, its 
‘validity shall have to be upheld for the 
same reasons for which the validity ot the 
unamended article was upheld. — 


$1. The argument of Mr. Palkhivala, 
who appears on behalf of the petitioners, 
runs thus: The amendment introduced. by 
Section 4 of the 42nd Amendment destroys 
the harmony between Parts III and IV of 
the Constitution by making the funda- 
mental rights conferred by Part III sub- 
servient to the directive principles of State 
Policy set out in Part IV of the Constitu- 
tion. The Constitution-makers did not con- 
template a disharmony or imbalance be- 
tween the fundamental rights and the 
directive principles and indeed they were 
both meant to supplement each other. The 


basic structure of the Constitution rests ` 


on the foundation that while the direc- 
tive principles are the mandatory ends of 
government, those ends can be achieved 
only through permissible means which 
are set out in Part III of the Constitution. 
In other words, the mandatory ends ` set 
out in Part IV can be achieved not 
through totalitarian methods 
through those which are consistent with 
the fundamental rights conferred by 
Part III. If Article 31C as amended by 
the 42nd Amendment is allowed to stand, 


it will confer an unrestricted licence on. 


the legislature and the executive, both at 
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democracy and establish an authoritarian 
regime. All legisletive action and every 
governmental action purports to be relat- 
ed, directly or indirectly, to some direc- 
tive principle of State policy. The protec- 
tion of the amended article will therefore 
be available to every legislative action 
under the sun. Article 31C abrogates the 
ch to equality guaranteed by Art. 14, 
which is the very foundation of a repub- 
lican form of government and is by itself 
a basic feature of the Constitution. 


32. The learnec cowmsel further argues 
that it is impossible to envisage that a 
destruction of the fundamental freedoms 
guaranteed by Part IIJ is necessary tor 
achieving the one of some of the direc- 
tive principles like equal justice and free 
legal aid, organismg village pauchayats, 
providing living wages for workers and 


Just and humane conditions of work, free r 


and compulsory education for children, 
Ufganisation of agriculture and animal 
husbandry, and protection of environmént 
aud wild life. V/hat the Constituent 
Assembly had rejected by creating a 


aimonious balance between Paris TE 
and iV is brought “back by the 42nd 
Amendinent. i 


88. mally, it is urged that the Con- 
stitution had made provision for the sus- 
pension of the right to enforce fundamen~ 
tal rights when am emergency is pro- 
claimed by the President. Under the basic 
scheme of the Ccnstitution, fundamental 
rights were to lose their supremacy only 
during the period that the- proclamation 
of emergency is in operation. Section 4 of 
the 42ud Amendment has robbed 
fundamental rights of their supremacy 
and made them subordinate to the direc- 
tive principles of State policy as if there 
were a permanent emergency in operation. 


, While Article 859 suspends the enforcé- 


ment of fundamental rights during the 
Emergency, Article 31C virtually abrogates 
them in normal times. Thus, apart trom 
destroying one of the basic features of 
the Constitution, namely, the harmony be- 
tween Parts III and IV, Section 4 of the 
42nd Amendment denies to the people 
the blessings of a free democracy and 
lays the foundation for the creation o 
an authoritarian State. ; 

34. These contentions were stoutly re- 
sisted by the learned Attorney General 


thus: Securing the. implementation of 


directive principles by the elimination -of 
obstructive legal procedures cannot ever 
be said to destroy or damage the basic 
features of the Constitution. Further, laws 


the Gentre and in the States, to- destroy: made for securiig : the- objectives . of 


the 


Z 


a 
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Part IV would necessarily be in public 
interest and will fall within Art. 19 (5) of 
the Constitution, in so.far as Clauses (d) 
and (e) of Article 19 (I are concerned. 
They would therefore be saved in any 
case..The history of the Constitution, 
particularly the incorporation of Arti- 
cles 31 (4) and 81 (6) and the various 
amendments made by- Articles 81A, 81B 
and the unamended Article 81C, which 
were all upheld by this Court, establish 
the width of the amending power under 
Article 368. The impu amendment 
therefore manifest! alls 

sweep of the amending rower. 

85. The leamed Attorney General fur- 
ther argues: A law, which fulfils the 
directive of Article 88 is incapable of 
abrogating fundamental freedoms or_ of 
damaging the basic structure of the Con- 
stitution inasmuch ag thet structure itself 
is founded on the princizle of. justice — 
social, economic and political. Art. 88, 
which contains a directive principle, pro- 


vides that the State shall strive to pro- 


mote the welfare of the people by secur- 
ing and protecting as eifectively as it 
may a social order. in which justice, social, 
economic and political, shall inform 

the institutions of the national life. A law 


which complies with Art. 88 cannot con- 


ceivably abrogate the fundamental free- 
doms except certain economic rights and 
that too, for the purpose of minimising 
inequalities. A law whica will abrogate 
fundamental freedoms will either bring 
about social injustice or economic injustice 
or political injustice, It will thereby con- 
travene Art. 88 rather. than falling within 


< it and will for that reason be outside the 


protection of Art. 81C. Ir any event, each 


-and every violation of A-ticle 14 or Arti- 
cle 19 does not damage the basic structure’ 


of the Constitution. 


86. The learned Additional Solicitor 
General has submitted < carefully pre- 
pared Chart of 11 decisions of this Court 
ranging from Anwar Ali Sarkar 1952 SCR 
284 : (AIR 1952 SC 75) to Haji Kader 
Kutty (1969) 1 SCR 645: (AIR 1969 SC 
878) in. order ‘to show the possible impact 
of amended Article 81C on cases where 
this Court had held provisions of certain 
statutes to be violative of Art.. 14. He 
urged on the basis of his tabulated analy- 
sis that there can be many cases which 
are not relatable to directive principles 
and will not therefore. Łe saved by the 
amended article. Those cases are report- 
ed in Anwar Ali Sarkar; Lachmandas 
Ahuja 1952.SCR 710: (AIR. 1952 SC 235); 


Habib. Muhammad 1958 SCR 661 : (AIR - 
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1953 SC 287); Moopil. Nair, (1961) 3 SCR 
77: (AIR 1961 SC 552); Jialal (1963) 2 SCR 
864:(AIR 1962 SC 1781); Hazi Abdul 
Shakur (1964) 8 SCR 217:(AIR 1964 SC 
1729); Devi Das (1967) 8 SCR 557: (AIR 
1967 SC 1895); Osmania University 
(1967) 2 SCR 214:(AIR 1967 SC 1805); 
New Manek Chowk (1967) 2 SCR 679. 


` (AIR 1967 SC 1801); Anandji Haridas (1968) 


LSCR 661:(AIR 1968 SC 565) and Haji 
Kader Kutty. He has also submitted a 
chart of 18 cases involving laws relatable 
to directive principles in which the fun- 
damental rights were abridged but not 
abrogated. Since abridgement of funda- 
mental rights in public interest is- permis- 
sible as it does not damage the: basic 
structure, laws similar to those. involved 
in the 18 cases will not have to seek the 
protection of the amended article. These 
illustrative cases are: Ram Prasad Sahi 
1958 SCR 1129 : (AIR 1953 SC 215); Rao 
Manobar Singhji, 1954 SCR 996: (AIR 
1954 SC. 297) Kunhikoman 1962 Supp (1) 
SCR 829:(AIR 1962 SC 723); Orissa 
Cement, (1962) Supp 3 SCR 887:(AIR 
1962 SC 1402); Krishnaswami Naidu, 
(1964) 7 SCR 82:(AIR 1964 SC 1515) 
Mukanchand (1964) 6 SCR 903: (AIR 
1964 SC. 1633); Nalla: Raja Reddy, (1967) 3 
SCR 28:(AIR 1967 SC 1458) : Jalan Trad- 
ing Co, (1967) 1 SCR 15:(AIR 1967 SC 
691); Kamrup (1968) 1 SCR 561:(AIR 
1968 SC 394); Mizo District Council 
(1967) 1 SCR 1012: (AIR 1967 SC 829); 
Balammal (1969) 1 SCR 90:(AIR 1968 
SC 1425); Rashbehari Panda (1969) 3 SCR 
874 : (AIR 1969 SC 1081) and R. C. Cooper 
(1970) 3 SCR 580: (AIR 1970 SC 564). 


37. The argument of the learned Addi- 
tional Solicitor General proceeds thus: For 
extracting the ratio of Kesavananda 
Bharati (AIR 1978 SC 1461) one must 
proceed on the basis that there were as 
many cases as there were declarations 
sought for by the petitioners there. The 
majority in regard to Art. 368 is different 
from the majority in regard to the deci- 
sion in respect of Article 31C. The bind- 
ing ratio in regard to Art. 868 as well as 
the ratio resulting in upholding the vali- 
dity of the first part of Art. 31C will 
both sustain the validity of S. 4 of the 42nd 
Amendment. In regard to fundamental 
rights, the ratio ‘of the judgments of 12 
out of 18 Judges, i. e., all excepting 
Jeaganmohan Reddy J.. ‘will empower 
amendment of each one of the articles in 
Part III, so long as there is no total abro- 
gation of the fundamental rights which 
constitute essential features of the basic 
structure of the Constitution. Abrogation> +- 
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of fundamental rights which do not con- 
stitute essential features of the basic 
structure or abridgement of fundamental 
_ rights which constitute such essential 
features ig within the permissible limits 
of amendment. The unamended Art. 31C 
having been upheld by the majority in 
Kesavananda Bharati both on the ground 
of stare decisis and on the ground of ‘con- 
temporaneous practical exposition’, the 
amended- Article 31C must be held to be 
valid, especially since it has not brought 
about a qualitative change in comparison 
with the provisions of the unamended 
article. A harmonious and orderly deve- 
lopment of constitutional law would. re- 
quire that the phrases ‘inconsistent with’ 
or take away which occur in Arts, 381A, 
81B and 831C should be read down to 
mean ‘restrict’ or ‘abridge’ and not ‘abro- 
gate’. If two constructions of those ex- 
pressions were reasonably possible, the 
Court should accept that construction 
which would render ‘the constitutional 
amendment valid. 


88. The learned counsel further argues: 
The directive principles, including the 
one contained in Article 38, do not cover 
the exercise of each and every legislative 
power relatable to the Seventh Schedule 
of the Constitution. Besides, the direc- 
tive principles being themselves funda- 
mental in the governance of the country, 
no amendment of the Constitution to 


achieve the ends specified in the directive - 


principles can ever alter the basic struc- 
- ture of the Constitution. If the unamend- 
ed Article 81C is valid in reference to 
laws relatable to Article-89 (b) and (c) 
no dichotomy can be made between laws 


relatable to these provisions on the one. 


hand and laws relatable to other directive 
principles. A value judgment is not per- 
missible to the Court in this area. 


39. It is finally urged by the learned 
Additional Solicitor General that judicial 
review is not totally excluded by the 
amended Article 31C because it will still 
be open to the Court to consider: 

(i) whether the impugned law has 
‘direct and reasonable nexus’ with any of 
the directive principles; 

ay where the provisions encroaching 
on damental rights are integrally con- 
nected with and essential for effectuating 
the directive principles or are at least 
ancillary thereto; ; 

(iii) whether the fundamental right en- 
croached upon is an essential feature of 
t basic structure of the Constitution; 
an i : i 
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Pa if so, whether the encroachment, in 
effect, abrogates that fundamental right. 

40. Besides these contentions Mr. 
R. K. Garg has filed a written brief on 


behalf of the Indian Federation of Work- ~% 


ing Journalists, opposing the contentions 
of Mr. Palkhivala. So have the learned 
Advocates-General of the State of Kar- 
nataka and Uttar Pradesh. Mr. Arunesh- 
war Gupta has filed a brief on behalf of 
the State of Rajasthan supporting the sub- 
missions’ of Mr. Palkhivala. So has the 
State of Rajasthan. The Advocates-Gene- 
ral of Maharashtra, Kerala, West Bengal 
and Orissa appeared through their respec- 
tive advocates, . 

41. Both the Attorney General and the 
Additional Solicitor General have raised 
a preliminary objection to the considera- 
tion of the questicn raised by the peti- 
tioners as regards the validity of Ss. 4 
and 55 of the 42nd Amendment. It is con- 
tended by them that the issue formulat- 
ed for consideration of the court; “whe-. 
ther the provisions of the Forty-second 
Amendment of the Constitution which de- 
prived the Fundamental Rights of their 
Supremacy and, inter alia, made them 
subordinate to the directive principles of 
State Policy are ultra vires the amendin 
power of Parliament?” is too wide’ and 
academic. It is urged that since it is the 
settled practice of the court not to decide 
‘academic questions and since property 
rights claimed by the petitioners under 
Arts. 19 (1) (£) and 31 do not survive after 
the 44th Amendment, the court should 
not entertain any argument on the points 


_Yraised by the petitioners. 


42. In support of this submission re- ` 
liance is placed by the learned counsel 
-on the decisions of the American Supreme 
Court in Commonwealth of Massachusetts 
v. Andrew W. Mellon (1922) 67 L ed 1078, 
1084; George Askwander v. Tennesee 
Valley Authority, pe 80 L ed 688, 711 
and on Weaver's Constitutional Law, 1946 
Ed pp. 68, 69 and American  Jurispru- 
dence, 2nd. Vol. 16, pp. 299-801. Reliance 
is also placed on certain decisions of this 
court to which it is unnecessary to refer 
because the Attorney-General and the 
Additional Solicitor General are right that 
it is the settled practice of this court not 
to decide academic questions. The Ameri- 
can authorities on which the learned 
counsel rely take the view that the con- , 
stitutionali! 
sidered and determined by tlie courts as 
a hypothetical question, because constitu- 
tional questions are not to be dealt with 
abstracily-or in the manner of an acade- 


of a statute will not be con: ~ 
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mic discussion. In other words, the courts 
do not anticipate constitutional issues so 
as to assume in advance that a. certain 
law may be passed in pursuance of a zer- 
tain constitutional amendment which nay 
offend against the provis.ons of the Con- 
stitution. Similarly, our court has zon- 
sistently taken the view. that we will not 
formulate a rule of constitutional Jaw 
broader than is required by the. precise 


facts to which it is to be applied. È is. 


only when the rights of persons are disect- 
ly involved that relief is granted by this 
court. : , A 

43. But, we find it difficult to uphold 
the preliminary objection because, the 
question raised by the petitioners as re- 
gards the constitutionality of Ss. 4 and 55 
of the 42nd Amendment is not an acade- 
mic or a hypothetical question. The <2nd 
Amendment ‘is there for any one to see 
and by its Ss. 4 and55 Amendments have 
been made to Arts. 8LC and 868 of the 
Constitution. An order kas been passed 
against the petitioners umder Section 18A 
of the Industries (Develcpment and: Re- 
gulation) Act, 1951, by which the peti- 
tioners are aggrieved. 

44. Besides there are two other -ele- 
vant considerations which must be taken 


into account while dealing with the pre- 


liminary objection. There is no consitu- 
tional or statutory inhibition against the 
lecision of questions bef>re they actually 


Every 
other consideration and all. other corten- 
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tions are in the nature of. by-products 
of that central theme of the case. 
The competing claims of parts. [II 
and IV constitute the pivotal point of 
the case because, Article 31C as amend- 
ed by. Section 4 of the 42nd Amendment 
provides in terms that a law giving effect 
to any directive principle cannot be chal- 
lenged as void on the ground that it 
violates the rights conferred by Art. 14 
or Art. 19. The 42nd Amendment by its 
Section 4 thus subordinates the funda- 
mental rights conferred by Arts. 14 and 
19 to the directive principles. 


46. The question of questions is whe- 
ther in view of the majority decision in 
Kesavananda Bharati (AIR 1973 SC 1461) 
it ig permissible to the Parliament to so 
amend the Constitution as to give a posi- 
tion of precedence to directive principles 
over the fundamental rights. The answer 
to this question must necessarily -depend 
upon whether Arts. 14 and 19, which must 
now give way to laws passed in. order to 
effectuate- the policy of the State towards 
securing all or any of the principles of 
Directive Policy, are essential features. of 
the basic structure of the Constitution. It 


is only if the rights conferred by these 


two articles are not a part of the basic 
structure of the Constitution that they can 
be allowed to be abrogated by a constitu- 
tional amendment. If they are a part of 
the basic structure, they cannot be ob- 
literated out of existence in relation to a 
category of laws described in Art. 81C or, 
for the matter of that, in relation to laws 
cf any description whatsoever, passed in 
order to achieve any object or policy 


`- whatsoever. This will serve to bring out 


the point that a total emasculation of the 
essential features of the Constitution is, 
by the ratio in Kesavananda Bharati, not 
permissible to the Parliament. 


47. There is no doubt that though the 
courts have always attached very great 
importance to the preservation of human 
liberties, no less importance has been 
attached to some of the Directive Prin- 
ciples of State Policy enunciated in 
Part: IV. In the words of Granville Austin, 
(The Indian Constitution: Corner Stone of a 
Nation, p. 50) the Indian Constitution is 
first and foremost a social document and 
the majority of its provisions are aimed 
at furthering the goals of social revolution 
by establishing the conditions necessary 
for its achievement. Therefore, the im- 
portance-of Directive Principles in the 
scheme of our Constitution cannot ever 
be over-emphasized. Those principles 
project the high ideal which the Constitu- 
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tion aims- to achieve. In fact- Directive 
principles of State policy are fundamental 
in the governance of the country and the 
‘Attorney General is right that there is no 
sphere of public life where delay can 
defeat justice with more telling effect than 
the one in which the common man seeks 
the realisation of his aspirations. The 
promise of a better tomorrow must be 
fulfilled to-day, day after tomorrow it runs 


the risk of being conveniently forgotten. 


Indeed, so many tomorrows have come 
and gone without a leaf turning that to- 
day there is a lurking danger that people 
will work out their destiny through the 
compelled cult of their own “dirty hands”. 
Words bandied about in marbled halls 
say much but fail to achieve as much. 


48. But there is another competing 
constitutional interest which occupies an 
equally important place in that scheme. 
That interest is reflected in the provi- 
`~ sions of Part III] which confer fundamen- 
tal rights, some on citizens as- Articles 15, 
16 and 19 do and some on all persons 
alike as Articles 14, 20, 21 and 22 do. As 
Granville Austin says: 

“The core of the commitment to the 
social revolution lies in Parts III and IV.. 
These are the conscience of the Constitu- 
tion.” : 

49. It is needless to cite decisions 
which have extolled and upheld the PE 
sonal freedoms — their majesty, and in 
certain circumstances, their inviolability. 
-It may however be profitable to see how 
the American Supreme Court, dealing 
with a broadly comparable Constitution, 


has approached the claim for those free- . 


doms. 


50. In Barbara Elfbrandt v. Imogena 
Russell (1966) 16 L ed 2d 321, 326 the 
U. S. Supreme Court was considering the 
constitutionality of an Arizona Statute 
requiring State employees to take a loyal- 
ty oath. Justice Douglas, speaking for the 
majority, observed while striking down the 
provision that: 


“Legitimate legislative goals ‘cannot be 
pursued by means that broadly stifle 
fundamental personal liberties’ when the 
end can be more narrowly achieved’.... 
“The objectionable quality of.... over- 
breadth” depends upon the existence of 
a statute “susceptible of sweeping and 
improper application.... These freedoms 
are delicate and vulnerable, as well as 
supremely precious in our society. The 
threat of sanctions may deter their exer- 
cise almost as potently as the actual ap- 
plication of sanctions”. Be ay HB 
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. 5L- In United States v, Harbet Guest, 
(1966) 16 L ed 2d 289, 249 though. the 
right to travel freely throughout the ter- 
ritory of the United States of America 
does not find an explicit mention in the , 
American Constitucion, it was held that 
the right to travel from one State to an- 
other occupied a position fundamental to 
the concept of the Federal Union and 
the reason why the right was not expressly 
mentioned in the American Constitution, 
though it was mentioned in the Articles 
of Confederation, was that “a right so 
elementary was conceived from the begin- 
ning to be a necessary concomitant of the 
stronger Union the Constitution created”. 

52. This positicn was reiterated in 
Winfield Dunn v. James F. Blumstein. 
(1972) 31 L ed 2d 274, 276. It was held 
therein that freedom to travel throughout 


the United States was a basic right under y, 


the Constitution and that the right was 
an unconditional personal right whose 
exercise may not be conditioned. There- 
fore, any classificstion which serves to 
penalize the exercise of that right, unless 
shown to be necessary to promote a com- 
pelling governmental interest; was uncon- 
stitutional. ; 

58. In New York Times Co. v. United 
States (1971) 29 L ed 2d 822 the United 
States Government sought an injunction 
against the publication, by the New York 
Times, of the classified study entitled 
“History of U. S. Decision-Making Pro- 
cess on Viet Nam Policy”. It was held by 
a majority of six Judges that any system 
of prior restraints of expression comes to 
the: United States Supreme Court bearing 
a heavy presumption against its constitu- * 
tional validity, anc a party who seeks to 
have such a restraint upheld thus carries 
a heavy burden of showing justification 
for the imposition of such a restraint. 


54, In National Association for the 
Advancement of Colored People v. State 
of Alabama, (1958) 2 L ed 2d 1488, 1499 a 
unanimous court while dealing with an 
attempt to oust the National Association 
of Coloured People from the State of 
Alabama held: 


“In the domain of these indispensable 
liberties, whether of speech, press, or as- 
sociation. the decisions of this Court re- 
cognize that abridgement of such rights, 
even though unintended, may inevitably 
follow from varied. forms of governmen- 
tal action”. ; 

55. In Frank Palko v. State of Con- 
necticut, (1987) 82 L ed. 288, 293 Justice 
Cardozo delivering the opinion of the - 


5 
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-races and of many crzeds. 
‘limits to the exercise of these liberties. 


1980 


Court in regard to the right to fresdom 
of thought and speech observed: - i 


` «Of that freedom one may say that it 


` is the matrix, the indispensable concition, 


of nearly every other form of freedom”. 


56. In Jesse Cantwell v. State of Con- 
necticut, (1989) 84 L ed 1213, 1221 Justice 
Roberts who delivered. the opinion cf the 


Court observed: 


“In the realm of religious faith, and in 
that of political belief, sharp differences 
arise. In both fields the tenets of one man 
may seem the rankest error to his reigh- 
bor..To persuade others-to his own point 


_of view, the pleader, as we know, at times, 


resorts to exaggeration, to vilification of 
men who have been, or are, prominent in 
church or state, and even to false state- 
ment. But the people o= this nation have 
ordained in the light of history, that, in 
spite of the probehility- of excesses and 
abuses, these liberties are, in the long 
view, essential to enlightened opinion 
and right -conduct on ‘the part of the citi- 


zens of a democracy. The essential cLarac- - 


teristic of these liberties is, that -mder 
their shield many types of life, character, 


opinion and belief can develop unmaolest-. 


ed and unobstructed. Nowhere is this 


. Shield more necessary than in our own 


country for a people ccmposed of many 
There are 


The danger in these ‘times from the coer- 


„cive activities of those who in the delu- 


sion of racial or religious conceit would 
‘incite violence and breaches of the peace 
in order to deprive . others of their 2qual 
right to the exercise of their liberties, is 
emphasized by events familiar ta all. 
These and other transgressions of ‘those 
limits the states apv>ropriately may 
punish.” 


57. In Arthur Terminiello v. City of 
‘Chicago (1949) 93 L ed 1181, 1184 Justice 
‘Douglas delivering the majority opinion 
of the Court, while dealing with the im- 


„portance of the right to free- speech, ob- 


served: 


~ “The vitality of civil and political in- 
stitutions in our society depends or free 
discussion, Ag Chief Justice Hughes wrote 
in De Jonge v. Oregon, (1936) 29¢° US 
853, 365: 81 L ed 278, 284:'57 S C= 255, 
it is only through free debate and free 
exchange of ideas that government re- 
mains responsive to the will of the geople 
and peaceful change is effected. The right 


. to' speak freely and to promote: diversity 
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of ideas and programmes’ is therefore. one 


of the chief .. distinctions that sets us 
apart from totalitarian regimes. 


Accordingly a function of free speach 
under our system of government is to 
invite dispute. It may indeed best serve 
its high purpose when it induces a condi- 
tion of unrest. creates. dissatisfaction with 
conditions as they are, or even stirs 
people to anger. Speech is often provoca- 
tive and challenging. It may strike at pre- 
judices and preconceptions and have pro- 
found unsettling effects as it presses for 
acceptance of an idea. That is why free- 
dom of speech, though not absolute 
(Chaplinsky v. New Hampshire (1941) 
815 US.568 pp 571, 572;.85 L ed 1034, 
1035; 62 S Ct 766), is nevertheless pro- 
tected against censorship or punishment, 
unless shown likely to produce a clear 
and present danger of a serious substan- 
tive evil that rises far above public in- 
convenience, annoyance, or unrest. See 
Bridges v. California (1941) 314 US 252, 
262: 86 L ed 192, 202: 62 § Ct 190: 159 
ALR 1846 Craig v. Harney (1946) 381 US 
867, 373:91 L ed 1546, 1550 : 67 S Ct 
1249. There is no room under our Consti- 
tution for a more restrictive view. For the 
alternative would lead to standardization 
of ideas either by legislatures, courts, or 
dominant political or community groups.” 


58. The history of India’s struggle for 
independence and the debates of the Con- 


-stituent Assembly show how deeply our 


people value their personal liberties and 
how those liberties are regarded as an in- 
dispensable and ase en part of our Con- 
stitution. It is significant that ` though 
Parts III and IV appear in the Constitu- 
tion ag two distinct fasciculus of articles, 
the leaders of our independence move- 
ment -drew no distinction between the 
two kinds of State’s obligations — nega- 
tive and positive. 


“Both types of rights had developed as 
a common demand, products of the 
national and social revolutions, of their 
almost inseparable intertwining, and of 
the character .of Indian polities itself. 
The Indian Constitution: Cornerstone of 
a Nation by Granville Austin, p. 52.” The 
demand for inalienable rights traces its 
origin in India to the 19th Century and 
flowered into the formation of the Indian 
National Congress in 1885. Indians de- 
manded equality with their British rulers 
on the theory that the rights of the sub- 
jects: cannot in a.democracy be inferior te 
those of the: rulers. Out of that:demand 
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grew the plants of equality and free 
speech. Those and other basic rights found 
their expression in Art. 16 of the -Con- 
stitution of India Bill, 1895. A series of 
Congress resolutions reiterated that de- 
mand between 1917 and 1919. The emer- 
gence. of Mahatma Gandhi on the politi- 
cal scene gave to the freedom movement 
a new dimension: it ceased to be merely 
anti-British: it became a movement for 
the acquisition of rights of liberty for the 
Indian Community. Mrs. Besant’s Com- 
monwealth. of India Bill, 1925 and the 
Madras Congress resolution of 1928 pro- 
vided a striking continuity for that move- 
ment, The Motilal Nehru Committee ap- 
pointed by the Madras Congress resolu- 
tion said at pp. 89-90: 

“It is obvious that our first care should 
be to have our Fundamental Rights 
guaranteed in a manner which will not 
permit their withdrawal under any cir- 
‘cumstances Another reason why 
great importance attaches to a Declaration 
of Rights is the unfortunate existence of 
communal differences in the country. Cer- 
tain safeguards are necessary to create 
and establish a sense of security among 
those who look upon each other with dis- 
trust and suspicion. We could not better 
secure the full enjoyment of religious and 
communal rights to all communities than 
by including them .among the basic prin- 
ciples: of the Constitution.” 

India represents a mosaic of humanity 
consisting of diverse religious, linguistic 
and caste groups. The rationale behind 
the insistence on fundamental rights has 
not yet lost its relevance, alas or not. The 
Congress Session of Karachi adopted in 
1931 the Resolution on Fundamental 
Rights as well as on Economic and Social 
change. The Sapru Report of 1945. said 
that the fundamental rights should serve 
as a “standing warning” to all concerned 
at; 

“What the Constitution demands and 
expects is perfect equality between one 
section of the community and another in 
the matter of political and civic rights, 
equality of liberty and security in the 
enjoyment of the freedom of religion, 
worship, and the pursuit of the ordinary 
applications of life.” (p. 260) 

59. The Indian nation marched to 
freedom in this background. The Con- 
stituent Assembly resolved to enshrine the 
fundamental rights in the written text of 
the Constitution. The interlinked goals of 
personal liberty and’ economic freedom 
then came to be incorporated in two sepa- 
rate parts, nevertheless parts of an integ- 
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ral, indivisible scheme which was care- 
fully and thoughtfuily nursed over half a 
century. The seeds sown in the 19th Cen- 
tury saw their fruition in 1950 under the 
leadership of Jawaharlal Nehru and Dr. 
Amibedkar. To destory the guarantees 
given by Part III in order purportedly to 
achieve the goals of Part IV is plainly 
to subvert the Constitution by destroying 
its basic structure. 


60. Fundamental rights occupy a uni- 
que place in the lives of civilzed societies 
and have been variously described in our 
Judgments as “transcendental”, “inalien- 
able” and “primordial.” For us, it hag been 
said in Kesavananda Bharati (1978) Supp 
SCR 1) (p. 991): (AIR 1973 SC 1461), they 
constitute the ark o- the Constitution. 

61. The significance of the perception 

that Parts HI and IV together constitute 
the core of commitment to social revolu- 
tion and they, together. are the conscience 
of the Constitution is to be traced to a 
deep understanding of the scheme of the 
Indian Constitution. Granville Austin’s 
out the true position 
that Parts III and IV are like two wheels 
of a chariot, one no less important than 
_the other. You snap one and the. other 
will lose its efficacy. They are like a twin 
formula for achievmg the social revolu- 
tion, which is the ideal which the vision- 
ary founders of the Constitution set be- 
fore themselves. In other words, the 
Indian Constitution is founded on the bed- 
rock of the balance between Parts III and 
IV. To give absolute primacy to one over 
the other is to distuzb the harmony of the 
Constitution. This Larmony and balance 
between fundamental righs and directive 
principles is an essential feature of the 
basic structure of the Constitution. 

62. This. is not mere semantics. The 
edifice of our Constitution is built upon 
the concepts crystallised in the Preamble. 
We resolved to cor:stitute ourselves into 
a Socialist State which carried with it the 
obligation to secure z0 our people justice— 
social, economic and political. We, there- 
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fore, put part IV into our Constitution ' 


containing directive principles of ` State 
policy which specif:; the socialistic goal 
_to be achieved. We promised to our peo- 
ple a democratic polity which carries 
with it the obligaticn of ‘securing to the 
people liberty of thought. expresion, be- 
lief, faith and worship; equality of status 
and of opportunity and the assurance that 
the dignity of the :ndividual will at all 
costs be preserved. We, therefore, put 
Part HI in our Constitution conferring 
those rights on the people. Those rights 
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are not an end in themselves but ase tha 
means to an end. The end is specifred in 
Part IV. Therefore, the rights conierred 
by Part III are subject to reasonab-e re- 
strictions and the. Constitution provides 
that enforcement of some of them may, 
in stated uncommon circumstances 

suspended. But just as the rights confer- 


and a compass if they were not geared 
to-an ideal, in the. same manner tte at- 
tainment of the ideals set out in Pett IV 





the price to be paid for achieving that 
ideal is human freedoms. One cf the 
faiths of our founding fathers wes the 
purity of means. Indeed, under our law, 
even a dacoit who has committed a mur- 
der cannot be put. to death in the exer- 
cise of right of self-defence after hə has 
made good his escape. So great 3 the 
insistence of civilised laws on the purity 
of means. The goals set out in Pert IV 


have, therefore, to be achieved wthout . 


the abrogation of the means provided fer 
by Part III. It is in this sense that 


' Parts IH and IV together constitute ths 


core of our Constitution and combine to 
form its conscience. Anything thet de- 
stroys the balance between the two parts 
will ipso facto destroy an essential ele- 
ment of the basic structure, of our Cor- 
stitution. i f l 
63. It is in this light that the velidity 
of the. amended Article 31C has to be 
examined. Article 13-(2). says tha: the 


State shall not make any law which takes. 


away or abridges the rights conterred by 
Part IIT and any law made in contsaven- 
tion of that clause shall to the extent af 
the contravention be void. Article 31C 
begins with a non obstante clause br put- 
ting Article 18 out of harm’s way. I prc- 
vides for a certain consequence no-witk- 
standing anything contained in Artide 18. 
It then denudes Articles 14 and 19 of their 
fimetional utility by providing thet the 
tights conferred by these Articles wall be 
no barrier against passing laws for giving 
` effect to the principles laid down in 
Part IV. On any reasonable interprete- 
tion, there can be no doubt that Ly. the 
amendment introduced by’Section 4 >f the 





abrogated at least in regard to the cate- 
gory of’ laws described in Article 81G. 
The startling consequence which the 
amendment has produced is that even’ # 
a law ig in total defiance of the mandate 
of Article 18. read with Articles 14 amd 19, 
its validity will not be open to qu2stion 
so long as its object is to secure a direc- 
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red by Part III would be without a radar. 


would become a, pretence or tyramy if . 


{42nd Amendment, Artic_es.14 and 19 stand- 
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tive yae of State Policy. We are dis- 
posed to accept the submission of the 
learned Solicitor General, considering the 
two charts. of cases submitted by. him, 
that it is possible to’ conceive of laws 
which will not attract Article 81C since 
they may not bear direct and reasonable 
nexus with the. provisions of Part IV. But, 
that, in our opinion, is beside the poini. 
A large majority of laws, the bulk of them, 
can at any rate be easily justified as hav- 
ing been passed for the purpose of giving 
eftect-to the policy of the State towards 
securing some principle or the other laid 
down in Part IV. In respect of all such 
laws, which. will cover an extensive 
gou of the relevant legislative activity, 
the protection of Articles 14 and 19 will 
stand wholly , withdrawn. It is then no 
answer to say, while determining whe- 
ther the basic structure of the Constitu- 
tion is altered, that at least some laws 
will fall outside the scope of ‘Article 31C. 

64. We have to decide the matter be- 
fore us not by metaphysical subtlety, nor 
as a matter of semantics, but by a broad 
and liberal approach. We must not miss 
the wood for the trees. A total deprivation 
of fundamental rights, even in a limited 


‘area, can amount to abrogation of a 


fundamental right just ‘as partial depriva- 
tion in every area.can. An author, who 
writes exclusively on foreign matters, 
shall have been totally deprived of the 
right of free speech and expression if he 
is prohibited from writing on foreign 
matters. The fact therefore that some laws 


- may fall outside the scope of Article 81C 


is no answer to the contention that the 
withdrawal of protection of Articles 14 and 
19 from a large number of laws destroys 
the basic structure of the Constitution. 


65. It was repeatedly impressed upon 
us, especially by the Attorney General, 
that Article 38 of the Constitution is the 
king-pin of the directive principles and - 
no law passed in order to give effect to 
the principle contained therein can ever 
ge or destroy the basic structure of 
the Constitution. That Article provides 
that the State shall strive to promote. the 
welfare of the people by securing and’ 
protecting as effectively as it may a social 
order in which justice, social, economic 
and political, shall inform all the institu- 
tions of the national life. We are unable 
to agree that all the Directive Principles 


of State Policy contained in Part IV even- 


tually verge upon Article 38. Article 38 
undoubtedly contains. a broad guideline, 
but the other directive principles are not 
mere illustrations of the principle con- 
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of giving effect to the directive principle 
contained in Article 38 can damage or 
destroy the basic structure of the Consti- 
tution, what was the necessity, and more 


so the justification, for providing by a 
constitutional amendment that nọ law 
which is passed for giving effect to the 


‘policy of the State towards securing any 
principle laid down in Part IV shall be 
deemed to be void on the ground that it 
is inconsistent with or takes away or 
abridges the rights conferred by Arti- 
cles 14 and 19? The object and purpose 
of the amendment of Article 81C is really 
to save laws which cannot be saved under 
Article 19 (2) to (6), Laws which 

under those provisions are in the nature 
of reasonable restrictions on the funda- 
mental rights in public interest and there- 
fore they abridge but do not abrogate the 
fundamental rights. It was in order to deal 


with laws which do not get the protection . 
of Article 19 (2) to (6) that Article 31C 


was amended to say that the provisions 
of Article 19, inter alia, cannot be invoked 
for voiding the laws of the description 
mentioned in Article 81C. 


66. Articles 14 and 19 do not confer 
any fanciful rights. They confer rights 
which are elementary for the proper and 
effective functioning of a democracy. 
They are universally so regarded, as is evi- 
dent from the Universal Declaration of 
Human Rights. Many countries in the 


civilised world have parted with their ` 


sovereignty in the hope and belief | that 
their citizens will enjoy human freedoms. 
And they preferred to be bound by the 


decisions and decrees of foreign tribunals ` 


on matters concerning human freedoms. 
It Articles 14 and 19 are put out of ope- 
ration in regard to the bulk of laws which 
the legislatures arè empowered to pass, 
Article 32 will be drained of its life-blood. 
Article 32 (4) provides that the right 
guaranteed by Article 82. shall not be 
suspended except as otherwise provided 
for by the Constitution. Section 4 of the 
42nd Amendment found an easy way to 
circumvent Article 82 (4) by withdrawin 

totally the protection of Articles 14 an 

19 in respect of a large category of lews, 
so that there will be no violation to ‘com- 
plain of in regard to which redress can 


be sought under Art. 32. The power to. 


take away the protection of Article 14 is 
the power to discriminate without a valid 
basis for classification. By a long series of 
decisions this Court has held that Arti- 
cle 14 forbids class legislation but it does 
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tained in Article. 38.. Secondly, if it be 
true that no law passed for the purpose - 


horizon. 
‘strength and encouragement if laws can 


therefore, can only be to acquire the 
power to enact class legislation. Then 
again, regional chauvinism will have a 
field day if Article 19 (1) (d) is not avail- 
able to the’ citizens. Already, there are 
disturbing trends on a part -of the Indian 
Those trends will receive 


be passed with immunity, preventing the 
citizens from exercising their right to 
move freely throughout the territory of 
India. 
amendment introduced by Section 4 of 
the 42nd Amendment. is therefore such 
that it virtually tears away the heart of 
basic fundamental freedoms, 


67. Article 31C speaks of laws giving 
effect to the policy of the “State”, Arti- 
cle 12 which governs the interpretation 
of Article 31C provides that the word 
“State” in Part III’ includes the Govern- 
ment and Parliament of India and the 
Government and the Legislature of each 
of the States and all local or other auth: 
orities within the territory of India or 


under the control of the Government of.. 


India. Wide as the language of Article 31C 
is, the definition of the word “State” in 
Article 12 gives to Article 81C an opera- 
tion of the widest amplitude. 
State Legislature passes a law for the 
purpose of giving efect to the policy by a 


local authority towards securing a direc- . 


tive principle, the law will enjoy immu- 
nity from the provisions of Articles 14 
and 19. The State Legislatures are thus 


ie an almost unfettered discretion to 


eprive the people of their civil liberties. 


68. The learned Attorney General 
argues that the State is under an obliga- 
tion to take steps for promoting the wel- 
fare of the people by bringing about a 
social order in which social, economic 
and political justice shall inform all. the 
institutions of the national life. He says 
that the deprivation of some of the funda- 


mental rights for the purpose of achiev-'- 


ing this goal cannot possibly amount to a 
destruction of the basic structure of the 
Constitution. 
this contention. The principles enunciat- 
ed in Part IV are not the proclaimed 
monopoly of democracies alone. They are 
common. to all polities, democratic or au- 
thoritarian. Every State is goal-orierited 
and claims to strive for securing the wel- 
fare of its people. The distinction be- 


tween the. different forms of ‘Government - 
consists in that a real democracy will en- ' 
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not forbid classifiéation. The purpose of . 
withdrawing the prctection of Article 14, - 


The nature and quality of the. 


Even if a | 


We are unable to accept. 
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deavour to achieve its objectives thrcugh 
the discipline of fundamental freecoms 
like those conferred by Articles 14 and 
19. Those are the most elementary ree- 
doms without- which a free democracy is 
impossible and which must therefore be 
preserved at all costs. Besides, as observ- 
ed by Brandies, J., the need to prctect 
liberty is the greatest when Governm :znt’s 
purposes are beneficent. If the discipline 
of Article 14 is withdrawn and if. immu- 
nity from the operation vf that artiche is 
conferred, not only on laws passed by 
the Parliament but on -laws passed by the 
State Legislatures also, the political pres- 
sures exercised by numerically lige 
groups can tear the country asunder by 
leaving it to the legislature to pick and 
choose favoured areas and _ favocrite 
classes for preferential treatment. 


69. The learned Attorney Gereral 
and the learned Solicitor General streng- 
ly impressed upon us that Article 31C 
should be read down so as to save it 
from the challenge of ucconstitutionality. 
It was urged that it would be legitimate 
to read into that Article the intendment 
that only such laws would be immun’sed 
from the challenge under Articles 14 and 
19 as do not damage or destroy the basic 
structure of the Constitucion. The prici- 
ple of reading down the provisions cf a 


law for the purpose of saving it from a 


constitutional challenge -s well-known. 
But we find it impossible to accept the 
contention of the learned counsel in his 
behalf because, to do so will involve a 
gross distortion of the principle of read- 
ing down, depriving that doctrine of its 
only or true rationale when words of 
width are used inadvertently. The derice 
of reading down is not tc be resorted to 


-in urder to save the susceptibilities of the 


law makers, nor indeed to imagine a aw 
of one’s liking to have been passed. One 
must at least take the Parliament at its 
word when, especially, i: undertake: a 
constitutional amendment. 


70. Mr. Palkhivala read out to us an 
extract from the speech oZ the then Law 
Minister who, while spzaking on -he 
amendment to Article 81C, said that 
amendment was being introduced 
cause the government did not want 
“let and hindrance” of the fundamertal 
rights. If the Parliament has manifesed 
a cléar intention to exercise an unlimited 
power, it is impermissible to read down 
the. amplitude of that power so as to meke 
it limited. The principle of reading down 
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cannot be invoked or applied in opposi- 
tion to the clear intention of the legisla- 
ture. We suppose that in the history of 
the constitutional law, no constitutional 
amendment has ever been read down to 
mean the exact opposite of what it says 
and intends. In fact, to accept the argu- 
ment that we should read down Arti- 
cle 31C, so as to make it conform to the 
ratio of the majority decision in Kesava- 
nanda Bharati, (AIR 1978 SC 146]) is to 
destroy the avowed purpose of Article 31C 
as indicated by the very heading “Saving 
of certain laws” under which Articles 381A, 
81B and 81C are grouped. Since the 
amendment to Article 31C wag unques- 
tionably made with a view to empower- 
ing the legislatures to pass laws of a 
particular description even if those Jaws 
violate the discipline of Articles 14 and 
19, it seems to us impossible to hold that 
we should still save Article 31C from the 
challenge of unconstitutionality by read- 
ing into that Article words which destroy 
the rationale of that Article and an intend- 
ment which is plainly contrary to its pro-| 
claimed purpose. 

71. A part of the same argument was 
pressed upon us by the learned Addi- 
tional Solicitor General who contended 
that it would still be open to the Courts 
under Article 31C to decide four ques- 
tions: (i) Does the law secure any of the 
directive principles of the State policy? 
o Is it necessary to encroach upon 

damental rights in order to secure the 
object of the directive principles? (iii) 

at is the extent of such encroachment, 
if any? and (iv) Does that encroachment 
violate the basic structure of the Consti- 
tution? , 

72, This argument is open to the same 
criticism to which the argument of the 
learned Attorney General is open and which 
we have just disposed of. Reading the 
existence of an extensive judicial review 
into Article 81C is really to permit the 
distortion of the very purpose of that 
article. It provides expressly that no law 
of a particular description shall be deem- 
ed to be void on the ground that it vio- 
lates Article 14 or Article 19, It would be 
sheer adventurism of a most extraordinary 
nature to undertake the kind of ° judicial 
eniai which, according to the learned 
Additional Solicitor General, the courts 
are free to undertake. 


73. We must also mention, what is 
perhaps not fully realised, that Arti- 
cle 31C speaks of laws giving effect to the 
“Policy of the State”, “towards securing 
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all or any of the principles laid down in 
Part IV.” In the very nature of things it 
is difficult for a court to determine whe- 
ther a particular law gives effect to a 
particular policy. Whether a law is ad- 
equaté enough to give effect to the policy 
of the State towards securing a directive 
principle is always a debatable question 
and the courts cannot set aside the law 
as invalid merely because, in their opi- 
nion, the law is not adequate enough to 
give effect to a certain policy. In fact, 
though the clear intendment of Arti- 
cle 81C is to shut out all judicial review, 
the argumerit of the learned Additional 
Solicitor General calls for a doubly or 
trebly extensive judicial review than is 
even normally permissible to the courts. 
Be it be remembered that the power to 
enquire into the question whether there 
is a direct and reasonable nexus between 
the provisions of a law and a directive 
principle cannot confer upon the courts 
the power to sit in judgment over the 
policy itself of the State. At the highest, 
courts can, under Article 31C,  satisty 
themselves as to the identity of the law 
in the sense whether it bears direct and 
reasonable nexus with a directive princi- 
ple. If the court is satisfied as to the 
existence of such nexus, the inevitable 
SR SR provided for by. Article 31C 
must follow. Indeed, if there is one topic 
on which all the 18 Judges in Kesava- 
nanda Bharati (AIR 1973 SC 1461) were 
agreed, it is is: that the only ques- 
tion open to judicial review under the un- 
amended Article 31C was whether there 
is a direct and reasonable nexus between 
the impugned law and the provisions of 
Article 89 (b) and (c). Reasonableness is 
evidently regarding the nexus and not re- 
garding the law. It is therefore impossi- 
ble to accept the contention that it is 


open to the courts to undertake the kind © 
o 


enquiry suggested by the Additional 
Solicitor General. The attempt therefore 
to drape Article 31C into a democratic 
outfit under which an extensive judicial 
review would be permissible must fail. 


74. We should have mentioned that a 
similar argument was advanced in regard 
to the amendment effected by Section 55 
of the 42nd Amendment to Article 868, 
by the addition of clauses (4) and (5) 
therein. It was urged that we should so 
construe the word “amendment” in cl. (4) 
‘and the word “amend” in clause (5) as to 
comprehend only such amendments as de 
not destroy. the basic structure of the 
Constitution. That argument provides € 
striking illustration of the limitations of 
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the doctrine of reading down. The avow- 
ed purpose of clauses (4) and (5) of Arti- 
cle 368 is to confer power upon the Par- 
liament to amend the Constitution with- 
out any “limitation whatever”. Provisions 
of this nature cannot be saved by reading 
into them words and intendment of a 


diametrically opposite meaning and 
content. 
75. The learned Attorney General 


then contends that Article 31C should be 
upheld for the same reasons for which 
Article 31A (1) was upheld. Article 31A (1) 
was considered as a contemporaneous 
practical exposition of the Constitution 
since it was inserted by the very First 
Amendment which was passed in 1951 by 
the same body of persons who were 
Constituent Assembly. 
We can understand that Article 81A can 
be looked upon as a contemporaneous 
practical exposition of the intendment of 
the Constitution, but the same cannot be 
said of Article 31C. Besides, there is a 
significant qualitative difference between 
the two Articles. Article 81A, the validity 
of which has been recognised over the 
years, excludes the challenge under Arti- 
cles 14 and 19 in sear to a specified 
category of laws. If by a constitutional 
amendment, the application of Articles 14 
and 19 is withdrawn from a defined field 
of legislative activity, which is reasonably 
in pee interest, the basic framework 
of the Constitution may remain unimpair- 
ed.. But if the protection of those articles 
is withdrawn in respect of an uncatalogu- 
ed variety of laws, fundamental freedoms 
will become a ‘parchment in a glass case’ 
to be viewed as a matter of historical 
curiosity. f 


76. An attempt was made to equate 
the provisions of Article 31C with those 
of Article 31A in order to lend plausibility 
to the contention that since Article 381A 
was also upheld on the ground of stare 
decisis, Article 31C can be upheld on the 
same ground. We see no merit in this con- 
tention. Jn the first place, as we have 
indicated above, the five matters which 
are specified in Article 31A are of such 
quality, nature, ccntent and character that 
at least a debate can reasonably arise 
whether ga ee of fundamental rights 
in respect of those matters will damage or 
destroy the basie structure of the Consti- 
tution. Article 81C does not deal with 
specific subjects. The directive’ principles 
are couched in broad and general terms 
for the simple reason that they specify 
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the goals to be achieved Secondly, the 
principle of stare decisis cannot be treat- 
ed as a fruitful source of perpetuating 
curtailment of human freedoms. No court 
has upheld the validity cf Article 831A on 
the ground that it does not violate the 
basic structure of the Ccnstitution. There 
is no decision on the validity cf Arti- 
cle 31A which can be Icoked upon as a 
measuring rod of the exteat of the amend- 
ing power. To hark back to Article 31A 
every time that a new constitutional 
amendment is challenged is the surest 
means of ensuring a drastic erosion of the 
fundamental rights conferred by Part IMI. 
Such a process will. insidiously under- 
mine the efficacy of the ratio of the majo- 
rity judgment in Kesavananda Bharati 
(AIR 1973 SC 1461) regarding the inviol- 
ability of the basic structure. That ratio 
requires that the validity of each new 
constitutional amendment must be judged 
on its own merits. 


77. Nor indeed are we impressed by 
a limb of the same argument that when 
Article 31A was upheld on the ground of 
stare decisis, what was upheld was a con- 
stitutional device by which a` class of 
subject-oriented laws was considered to 
be valid. The simple ground on which 
Article 81A was upheld, apart from the 
ground of contemporaneous practical ex- 
position, was that its validity was accept- 
ed and recognised over the years and, 
therefore, it was not permissible to chal- 
lenge its constitutionality. The principle 
of stare decisis does not imply the ap- 
proval of the device or mechanism which 
is employed for the purpose of framing 
a legal or constitutional provision. 

78. It was finally urged by the learn- 
ed Attorney General that if we uphold 


-the challenge to the validity of Arti- 


cle 31C, the validity of clauses (2) to (6 
of Article 19 will be gravely imperille 

because those clauses will also then be 
liable to be struck down as’ abrcegatin 

the rights conferred by Article 19 (D 
which are an essential feature of the Con- 
stitution. We are unable to accept this 
contention. Under clauses (2) to (6) of 
Article 19, restrictions can be imposed 
only if they are reasonable and then 
again, they can be imposed in the inte- 
rest of a stated class of subjects only. It 
ig for the courts ‘to decide whether restric- 
tions are reasonable and whether they 
are in the interest of the particular sub- 
ject. Apart from other basic  dissimilari- 
ties, Article 81C takes away the power 
of judicial review to an extent which de- 
stroys even the semblance əf a compari- 
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son between its provisions and those of 
clauses (2) to (6) of Article 19. Human 
ingenuity, limitless though it may be, has 
yet not devised a system by which the 
liberty of the people can be protected 
apt through the intervention of courts 
of law. : 


79. Three Articles of our Constitution, 
and only three, stand between the heaven 
of freedom into which Tagore wanted his 
country to awake and the abyss of un- 
restrained power. They are Articles 14, 
19 and 21. Article 31C has removed two 
sides of that. golden triangle which af 
fords to the people of this country an 
assurance that the promise held forth by 
the Preamble will be performed by usher- 
ing an egalitarian era through the discip- 
line of fundamental rights, that is, with- 
out emasculation of the rights to liberty 
and equality which alone can help pre- 


serve the dignity of the individual. 


80. -These then are our reasons for 
the order which we passed on May 9, 
1980 to the following effect: 

“Section 4 of the Constitution 42nd 
Amendment Act is- beyond the amendin 
power of the Parliament and is voi 
since it damages the basic or essential 
features of the Constitution and destroys 
its basic structure by a total exclusion of 
challenge to any law on the ground that 
it is inconsistent with, or takes away or 
abridges any of the rights conferred by 
Article 14 or Article 19 of the Constitu- 
tion, if the Jaw is for giving effect to the 


policy of the State towards securing all 
or any of the principles laid down in 
Part IV of the Constitution.” 


“Section 55 of the Constitution 42nd 
Amendment Act is beyond the amending 
power of the Parliament and is void since 
it removes all limitations on the power 
of the Parliament to amend the Constitu- 
tion and confers power upon it to amend 
the Constitution so as to damage or de- 
stroy its basic or essential features or its 
basic structure.” ~- 

81. There will be no order as to costs. 

BHAGWATI, J. 82. :— The petitioners 


in Writ Petitions Nos. 656 and 
600(?) of 1977, Womanrao v. The 
Union of India (hereinafter refer- 


red to as Wamanrao’s case) and other 
allied petitions have challenged the con- 
stitutidnal validity of the Maharashtra 
Agricultural Lands (Ceiling on Boldin gs) 
Act 1961 (hereinafter referred to as the 
principal Act) as amended by the Maha- 
rashtra Agricultural Lands (Lowering of 
Ceiling on Holdings) and (Amendment) 


1812: S.C. 


Act 1972 (hereinafter referred to as Act 21 
of 1975) and the Maharashtra Agricul- 
tural Lands (Lowering of Ceiling on 
Holdings) and (Amendment) Act 1975 
(hereinafter referred to as Act 47 of 1975) 
and the Maharashtra Agricultural -Lands 
(Ceiling on Holdings) Amendment ` Act 
1975 (hereinafter réferred to as Act 2 of 
1976) on the ground that the amended 
provisions of the Act are violative of Arti- 
cles 14, BAe (, 81 and 31A of the Con- 
stitution. We shall hereafter for the sake 
of convenience refer to the Principal Act 
as duly amended by the subsequent 
Acts 21 of 1975, 47 of 1975 and 2 of 1976 
as the impugned “legislation”. It is not 
necessary for the purpose of this opinion 
to set out the relevant provisions of the 
impugned legislation but it is sufficient 
to state that it imposed a maximum ceil- 
ing on the holding of agricultural land in 
the State of Maharashtra and provided 
for acquisition of land held in excess ‘of 
the ceiling and for the distribution of 
such excess land to landless and -other 
. persons with a.view to securing the distri- 
bution of agricultural land in a manner 
which would best subserve the common 
odd of the people. The impugned legis- 
ation recognised two units for the pur- 
pose of ceiling on holding of agricultural 


land. One was ‘person’ which by its de- ` 


finition in Section 2, sub-section (2) in- 
cluded a family and ‘family’ by virtue of 
Section 2, sub-section (11) included a 
` Hindu Undivided Family and in the case 


of other persons, a group or unit the. 


members of which by custom or usage, 
are joint in a estate or possession or resid- 
ence and the other was ‘family unit 
which according to its definition in Sec- 
tion 2 (11A) read with Section 4, meant a 
person and his spouse and their minor 
sons and minor unmarried daughters. The 
impugned legislation created an artificial 
. concept of a ‘family unit’ for the purpose 
of applicability of the ceiling and pro- 
vided that all lands held by each mem- 
ber of the family unit- whether jointly or 
separately shall be aggregated together 
and by a fiction of law deemed to be held 
by the family unit. There were also cer- 
tain provisions in the impugned legislation 
. which prohibited transfers and acquisitions 
of agricultural land with a view to 
effectuating the social policy and econo- 
mic mission of the law. The impugned 
legislation also contained provisions pre- 
scribing the’ machinery for implementa- 
‘tion of its substantive provisions. Now 
plainly and unquestionably this was a 
piece of legislation relating to. agrarian 
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reform. and was immunised against chal- 
lenge under Articles 14, 19 and 31 by the 
protective cloak of Art. 31A but even so, 
y way of abundant caution, it was given 
additional protection of Art. 31B by in- 
cluding the Principal Act and the subse- 
uent amending Acts in the 9th Sche- 
ule: vide the Constitution (Seventeenth 
Amendment) Act 1964 and the Constitu- 
tion (fortieth Amendment) Act, 1976. The 
drastic effect of the impugned legislation - 
was to deprive many land-holders of large 
areas of agricultural lands held by them. 
Some of them, therefore, preferred writ 
petitions in the High Court of Bombay 
at Nagpur challenging the constitutional 
validity of the impugned legislation and 
on the challenge being negatived by the 
High Court, they preferred appeals in 
this Court. The only contention advanced 
on behalf of the’ Jand-holders in support 
of the appeals was that. the impugned 
legislation in so far as it introduced an 
artificial concept cf a ‘family unit’ and 
fixed ceiling.on holding of land by such 
family unit was violative of the second 
proviso to Cl. (1) of Art. 31A and was 
not, saved from invalidation by the protec- 
tive armour of Art. 31B. This contention 
was negatived by the Constitution Bench 
and it was held that the impugned legis- 
lation did not, by creating’ an artificial 
concept of a family unit and fixing ceiling 
on holding of land’ by such family unit, 
conflict with the second proviso to CL (1) 
of Art. 31A and even if it did contravene 
that proviso, it was protected by Art. 81B 
since the principal Act as well as the sub- 
sequent amending Acts were included in 
the 9th Schedule vide Dattatraya Govind 
Mahajan v. State of Maharashtra. (1977) 2 
SCR 790 : (AIR 1977 SC 915). Now atthe 
time when this batch of cases was argued 
before the Court, the emergency was in 
operation and hence it was not possible 
for the landholders to raise many of the 
contentions which they could otherwise 
have raised and, therefore, as soon as the 
emergency was revoked, the landholders 
filed review petitions in this Court against 
the decision in Dattatraya Govind Maha- 
jan’s case and also preferred direct writ 
petitions in this Court challenging once 
again the constitutional validity of the 
impugned legislation. .Now' concededly, 
Article 814 ‘provided complete immunity 
to the impugned legislation against viola- 
tion of Arts. 14, 19 and 31 and Art. 31B 
read with the 9th Schedule protected the 
impugned legislation not only against. 
violation of Arts. .14, 19 and 31 but also 
against infraction -of the second proviso to _ 


1986 


Clause (1) of Article 814. Moreover, the 
_ impugned legislation being manifestly one 
for giving effect to the Directive Princi- 
ples contained in Art. 89 Cls. (b) and (c), 
it was also protected against invalidation 
by Art. 31C. The petitioners could not 
therefore successfully assail the constitu- 
tional validity of the imsugned legisla- 
tion unless they first pierced the protec- 
tive armour of Arts. 81A, 81B and SIC. 
The petitioners parce to get Arts. 31A, 
81B and 81C out of the way by contend- 
ing that they offended against the basic 
structure of the Constitution and were, 
therefore, outside the constituent power 
of Parliament under Article 868 and hence 
unconstitutional and void. The .argument 
of the petitioners was’ that these constitu- 
tional amendments in the shape of Arti- 
cles 81A, 31B and 31C being invalid, the 
impugned legislation wes required to 
meet the challenge of Arts. 14, 19 (1) $} 
81 and 31A and tested on the touchstone 
of these constitutional guarantees, the 
impugned legislation was null and void. 
The first and principal question which, 
therefore, arose for consideration in these 
cases was whether Arts. 31A, 31B and 
31C are ultra vires and void as damag- 
ing or destroying the basic structure of 
the Constitution. We may point out here 
that we were concerned in these cases 
with the constitutional vzlidity of . Arti- 
`- cle 31C as it stood prior to its amendment 
by the Constitution (Forty-Second 
Amendment) Act, 1976, bezause it was the 
unamended Art. 31C which was in force 
at the dates when the amending Acts 
were passed by the legislature amendin 
the principal Act. These cases were hear 
at great length with arguments ranging 
over large areas and lasting for over 
__-five weeks and we reserved jodement on 
8th March 1979. Unfortunately, we could 
not be ready with our judgment and 
hence on 9th May 1980 being the last 
working day of the Court before the 
summer vacation we made an order ex- 
pressing our conclusion but stating that 
we would give our reasors later. By this 
order we held that Art. SIA does not 
damage any of the basic or essential 
features of the Constituticn or its basic 
structure and is therefore valid and con- 
stitutional and so is Article 31C as it stood 
prior to its amendment by the Constitu- 
tion (Forty-Second Amendment) Act, 1976 
valid to the extent its  onstitutionality 
was upheld in Kesavananda Bharati’s case. 
(1973) Supp SCR 1: (AIR 1973 SC 1461) 
So far as Art. 31B is concerned, we said 


that Article 31B as originally introduced 
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was valid and so also are all subsequent 
amendments including various Acts and 
Regulations in the 9th Schedule from 
time to time up to 24th April 1973 when 
Kesavananda Bharati’s case was decided. 
We did not express any final opinion on 
the constitutional validity of the amend- 
ments made in the 9th Schedule on or 
after 24th April 1978 but we made it 
clear that these amendments would be 
open to challenge on the ground that 
they or any one or more of them damage 
the basic or essential features of the 
Constitution or its basic structure, and are 
therefore, outside the constituent power 
of Parliament. This was the Order made 
by us on 9th May, 1980 and for reasons 
which I shall mention presently, I pro- 
pose to set out in this 
reasons for subscribing to 


udgment my 
is Order. 


88. So far as Minerva Mills’ Case is 
concerned, the challenge of the peti- 
tioners was directed primarily against an 
order dated 19th October, 1971 by which 
the Government of India, in exercise of 
the power conferred under S. 18A of the 
Industries (Development and Regulation) 
Act, 1951, authorised the taking over of 
the management of the industrial under- 
ame of the petitioners by the National 
Textile Corporation and the Sick Textile 
Undertakings (Nationalisation) Act 1974 
(hereinafter referred to as the Nationalisa- 
tion Act) by which the entire Industrial 
undertaking and the right, title and inte- 
rest of the petitioners in it stood trans- 
ferred to and vested in the Central Gov- 
ernment on the appointed date. We are 
not concerned for the purpose of the pre- 
sent opinion with the challenge against 
the validity of the Order dated 19th 
October, 1971, for the question which has 
been argued before us arises only out of 
the attack against the constitutionality of 
the Nationalisation Act. The petitioners 
challenged the constitutional validity of 
the Nationalisation Act inter alia on the 
ground of infraction of Arts. 14, 19 (1) (£) 
and (g) and 31 Cl. (2), but since the 
Nationalisation Act has been included in 
the 9th Schedule by the Constitution 
(Thirty-ninth Amendment) Act, 1975, the 
petitioners also attacked the constitu- 
tionality of the Constitution (Thirty-ninth 
Amendment) Act, 1975, for it is only if 
they could get the Nationalisation Act 
out from the protective wing of Art. 31B 
by persuading the Court to strike down 
the Constitution (Thirty-ninth Amend- 
ment) Act, 1975, that they could proceed 
with their challenge against the constitu- 
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tional validity of the Nationalisation Act. 
Now Clauses (4) and (5) which were in- 
troduced in Art. 868 by S. 55 of the Con- 
titution ory second Amendment) Act, 
1976 and which were in force at the date 
of the filing of the writ petitions provid- 
ed that no amendment of the Constitu- 
tion made or rted to have been 
made whether before or after the com- 
mencement of that section shall be called 
in question in any Court on any ground 
and barred judicial review of the validity 
of a constitutional amendment. Obviously, 
if these two clauses were validly includ- 
ed in Article 368, they would stand in the 
way of the petitioners 
constitutional validity of the Constitution 
(Thirty-ninth Amendment) Act, 1975. The 
petitioners were, therefore, compelled to 
go further and impugn the constitutional 
validity of Section 55 of the Constitution 
(Forty-second Amendment) Act, 1976. 
This much challenge, as I shall presently 
point out, would have been sufficient to 
clear the path for the petitioners in as- 
sailing the constitutional validity of the 
Nationalisation Act, but the petitioners, 
not resting content with what was strict- 
ly necessary, proceeded also to challenge 
Section 4 of the Constitution (Forty- 
second Amendment) Act, 1976 which 
amended Art. 81C, There were several 

ounds on which the constitutional vali- 

ity of the Constitution (Forty-second 
Amendment) Act, 1976 was impugned in 
the writ petitions and I shall refer to 
them when I deal with the arguments 
advanced on behalf of the parties, Suffice 
it to state for the present, and this is ex- 
tremely important to point out, that when 
the writ petitions reached hearing before 
us, Mr. Palkhiwala, learnéd counsel ap- 
pearing on behalf of thè petitioners re- 
quested the Court to examine only one 
question, namely, whether the amend- 
ments made in Art. 31C and Art. 868 by 
Sections 4 and 55 of the Constitution 
(Forty-second Amendment) Act, 1976 were 
constitutional and valid and submitted 
that if these constitutional amendments 
were held invalid, then the other con- 
tention; might be examined by the Court 
at a later date. He conceded before us, in 
the course of the arguments, that he was 
accepting the constitutional validity of 
Arts. SIA, SIB and the unamended Arti- 
cle 81C and his only contention vis-a-vis 
Art. 81C was that it was the. amendment 
made in Art. SIC which had the effect 
of damaging or destroying the basic struc- 
ture of the Constitution and that amend- 
ment was, therefore, beyond the constitu- 
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ent power of Parliament. The learned At- 
torney General on behalf of the Union of 
India opposed this plea of Mr. Palkhiwala 
and urged by way of preliminary objec- 
tion that though the question of constitu- 
tional validity of Cls. (4) and (5) of Arti- 
cle 868 introduced by way of amendment 
by Section 55 of the Constitution (Forty- 
second Amendment} Act, 1976 undoubted- 
ly arose before the Court and it was neces- 
sary for the Court to pronounce upon it, 
the other question in regard to the con- 
stitutional validity of the amendment 
made in Article 81C did not arise on the 
writ petitions and-the counter-affidavits 
and it was wholly academic and super- 
fluous to decide it. This preliminary ob- 
jection raised by the learned Attorney 
General was in my opinion well founded 
and deserved to sustained. Once Mr. 
Palkhiwala conceded that he was not 
challenging the constitutionality of Arti- 
cle 81A, Article 81B and the unamended 
Art. 81C and was prepared to accept 
them as constitutionally valid, it became 
wholly unnecessary to rely on the amend- 
ed Article 31C in support of the validity 
of the Nationalisation Act, because Arti- 
cle 81B would, in any event, save it from 
invalidation on the ground of infraction 
of any of the Fundamental Rights. In fact, 
if we look at the counter-affidavit filed by 
Mr. T. S. Sahani, Deputy Secretary, Gov- 
ernment of India in reply to the writ peti- 
tions, we find that no reliance has been 
placed on behalf of the Government on 
the amended Article 81C. The case of the 
Union of India is and that is supported by 
the legislative declaration contained in 
Section 89 of the Nationalisation Act, 
that this Act was enacted for giving effect 
to the policy of the State towards secur- 
ing the principles specified in Cl. (b) ot. 
Art. 89 of the Constitution. Neither the 
Union of India in its counter-affidavit nor 
the learned Attorney General in the 
course of his arguments relied on any 
other Directive Principle except that 
contained in Art. 89 Cl. (b). Mr. Palkhi- 
wala also did not make any attempt to 
relate the Nationalisation Act to any other 
Directive Principle of State Policy. Now 
either the Nationalisation Act was really 
and truly a law for giving to the 
Directive Principle set out in Art. 39 
Cl. (b) as declared in Section 39 or it was 
not such a law and the legislative declara- 
tion contained in Section 39 was a colour- 
able device. If it was the former, then the 
unamended Art. 31C would be sufficient 
to protect the Nationalisation Act from 


attack on the ground of violation of Arti- 
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cles 14, 19 and 81 and it would be un- 
necessary to invoke the amended Art. 31C 
and if it was the latter, then neither the 
unamended nor the amended Art. 31C 
would have any application. Thus, in 
either event, the amended Art. 31C would 
have no relevance at all in ad-udicating 
upon the constitutional validity of the 
Nationalisation Act. It is difficult to see 
how, in these circumstances, the Court 
could be called upon to examine the con- 
stitutionality of the amendment made in 
Article 81C that question just did not arise 
for consideration and it was wholly un-' 
necessary to decide it. Mr. Palkhiwala 
could reach the battle front for challeng- 
ing the constitutional validity of the 
Nationalisation Act as soon as he clear- 
ed the road blocks created by the wun- 
amended Article 31C and the Constitu- 
tion (T biy niel Amendment) Act, 1975 
bringing the Nationalisation Act within 
tbe protective wing of Art. 313 and it 
was not necessary for him to put the 
amendment in Article 31C out of the way 
as it did not block his challenge against 
the validity of the Nationalisation Act. I 
am, therefore, of the view that the entire 
argument of Mr. Palkhiwala raising the 
question of constitutionality of the amend- 
ment in Art. 81C was academic and the 
Court could have very well declined to 
be drawn into it, but since the Court did, 
at the invitation of Mr. Palkhiwala, em- 
bark upon this academic exercise and 
spent considerable time over it, and the 
issues raised are also of the gravest signi- 
ficance to the future of the nation, I 
think, 1 will be failing in my duty if I 
do not proceed to examine this question 
on merits, 


84, I may point out at this stage that 
the arguments on this quesion were spread 
over a period of about three weeks an 
considerable learning and scholarship 
were brought to bear on this question on 
both sides. The hearing of the arguments 
commenced on 22nd October 1979 and it 
ended on 16th November 1979. I hoped 
that after the completion of the arguments 
on questions of such momentous signifi- 
cance, there would be a ‘free and frank 
exchange of thoughts’ in a judicial con- 
ference either before or after the draft 
judgment was circulated by my Lord the 
Chief Justice and I would either be able 
to. share the views of my colleagues or if 
that was not possible, at least try to per- 
suade them to agree with my foint of 
view. But, I find myself in the seme pre- 
dicament in which the learned Chief Jus- 
tice found himself in Kesavanand Bharati 
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v. State of Kerala (1979) Supp SCR 1: 
(AIR 1978 SC 1461). The learned Chief 
juste started his judgment in that case 
y observing, 


“I wanted to avoid writing a separate 
judgment of my own but such a choice 
seems no longer open, We sat in full 
strength of 18 to hear the. case 
and I hoped that after a free and 
frank exchange of thoughts, I would 
be ‘able to share the views of some 
one or the other of my esteemed brothers, 
but we were over-taken by adventitious 
circumstances,” namely, so much time 
was taken up by counsel to explain their 
respective pone of view that very little 
time was left to the Judges “after the con- 
clusion of the arguments, for exchange 
of draft judgments”. Here also, I am com- 
pelled by similar circumstances, though 
not adventitions, to hand down a separate 
opinion without having had an opportu- 


nity to discuss with my colleagues the 
reasons which weighed with them in 
striking down the impugned constitu- 


tional amendments. Somehow or other, 
perhaps owing to extraordinary pressure 
of work with which this Court is over- 
burdened, no judicial conference or dis- 
cussion was held nor was any draft judg- 
ment circulated which could . form the 
basis of discussion, though, as pointed 
out above, the hearing of the arguments 
concluded as far back as 16th Novem- 


ber, 1979. It wag only on Tth May. 
1980, just two weds efore the. clos- 
ing of the Court for summer vaca- 


tion, that I was informed by the learned 
Chief Justice that he and the other three 
learned Judges, who had heard this case 
along with me, had decided, to pass 
an Order declaring the impugned con- 
stitutional amendments ultra vires and 
void on the ground that they violated the 
basic features of the Constitution and that 
the reasons for this Order would be given 
by them later. I found it difficult to per- 
suade myself to adopt this procedure, be- 
cause there had been no judicial con- 
ference or discussion amongst the Judges 
where there could be free and frank ex- 
change of views nor was any draft judg- 
ment circulated and hence I did not have 
the benefit of knowing the reasons why 
the learned Chief Justice and the other 
three learned judges were inclined to 
strike down the constitutional amend- 
ments. If there had been a judicial con- 
ference oy discussion or the draft judg- 
ment setting out the reasons for holding 
the impugned constitutional amendments 
ultra vires and void had been circulated, 
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it would have been possible for me as a 
result of full and frank discussion or after 
considering the reasons given in the 
draft judgment, either to agree with the 
view taken by my Lord the Chief Justice 
and the other three learned judges or if 
I- was not inclined so to agree, then per- 
suade them to change their view and 
agree with mine. That is the essence of 
judicial collectivism. It is, to my mind, 
_essential that a judgment of a Court 
should be the result of collective delibe- 
ration of the judges composing the Court 
and it would, in my humble opinion, not 
be in consonance with collective decision 
making, if one or more of the judges con- 
stituting the Bench proceed to say that 
they will express their individual opinion, 


ignoring their colleagues and without dis-~ 


cussing the reasons with them and even 
without circulating their draft judgment 
so that the colleagues have no opportunity 
of participating in the collective decision 
making process. This would introduce a 
chaotic situation in the judicial process 
and it would be an unhealthy precedent 
which this Court as the highest Court in 
the land—as a model judicial institution 
which is expected to set the tone for the 
entire judiciary in the country — should 
not encourage. Moreover, I felt that 
it was not right to pronounce an 
Order striking down a constitutional 
amendment without giving a reasoned 
judgment. Ordinarily, a case can be dis- 
posed of only by a reasoned judgment 
and the Order must follow upon the judg- 
ment. It is true that sometimes where the 
case involves the liberty of the citizen or 
the execution of a death sentence or 
where the time taken in preparing a 
reasoned judgment might prejudicially 
affect the winning party, this Court, does, 
in the larger interests of justice pro- 
nounce an order and give reasons later, 
but these are exceptional cases where 
the requirements. of justice induce the 
Court to depart from the legally sanc- 


tioned course. But, there (sic-here?) the 
about ` 
5% months after the conclusion of the. 


court had in fact waited for 


arguments and there was clearly no 
urgency which required that an order 
should be made though- reasons were not 
ready; the delay of about 2% months in 
making the order was not going to injure 
the interests of any party. since the order 
was not going to dispose of the writ peti- 
tion and many issues would still remain 
to be decided which could be dealt only 
after the summer vacation. Thus there 


‘would have been no prejudice to -the 
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interests. of justice if the order had been 
made on the re-opening of the Court after 
the summer vacation supported by a re- 
asoned judgment. These were the reasons 
which compelled me to make my Order 
dated 9th May, 1980 declining to pass an 
unreasoned order pronouncing on the 
validity of the impugned constitutional 
amendments and stating that I would 
“prefer to pass a final order in this case 
when I deliver my reasoned judgment”. 
This order unfortunately led to consider- 
able misunderstanding of my position 
and that is the reason why I have thought 
it necessary to explain briefly why I act- 
ed in the manner I did. 


85. There is also one other predica- 
ment from which I suffer in the prepara- 
tion of this opinion. It is obvious that 
the decision of the questions arising in 
Wamanrao’s case is closely and in- 
tegrally connected with the deci- 
sion of. the questions in Minerva Mills’ 
case and therefore, logically as also from 
the point of view of aesthetics and practi- 
cal pragmatics, there should be one 
opinion dealing. with the questions in 
both the cases. But the Minerva Mills’ 
case was heard by a Bench of’ five Judges 
different from the Bench which heard 
Wamanrao’s case. Wamanrao’s case was 
heard by a Bench consisting of the learn- 
ed Chief Justice, myself, Krishna Iyer, J., 
Tulzapurkar, J. and A. P. Sen, J. while- 
Krishna Iyer. J., Tulzapurkar, J. and - 
A. P. Sen, J. were not members of the 
Bench which heard the Minerva Mills’ 
case. Since two different Benches heard 
these cases, there would ordinarily have 
to be two opinions, one in each case. I 
however, propose to write a single opin- 
ion dealing with the questions arising in 
both cases, since that is the only way in 
which I think I can present an integrat- 
ed argument in support of my view, with- 
out becoming unduly and wnnecessarily 
repetitive. 


86. The principal question that arises 
for consideration in these two cases is 
whether Art. 31A, Art. 81B read with the 
9th Schedule as amended from time to 
time and particularly by the Constitution 
(Seventeenth Amendment) Act, 1964 and 
the. Constitution (Fortieth Amendment) 
Act, 1976, Art. 81C as it stood prior to 
its amendment by the Constitution (Forty- 
second Amendment) Act, 1976 and the 
amended Art. 381C are constitutionally 
valid; do they fall within the scope of 
the amending power of Parliament under > 
Art, 368. The determination of this ques- 
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tion depends on the answer to the larger 
question as to whether’ there are cny 
limits on the amending power of Paria- 
ment under Article 368 aad if so, waat 
are the limits. This question came up tor 
consideration before a Bench of 18 
Judges: of this court the largest Bench 
that ever sat — and after a hearing which 
lasted for 68 days—the longest hearng 
that ever took place—eleven judgments 
were delivered which are .reported in 
Kesavananda Bharati v. State of Kerala 
AIR 1978 SC 1461) (supra). The earier 

ecision of this Court in L. C. Golaknath 
v. State of Punjab (1967) 2 SCR 762 : (AIR 
1967 SC 1648) where by < majority of six 
against five, the fundamental rights wəre 
held to be unamendable by Parliam=nt 
under Article 368, was overruled as a 
result of the decision in Kesavanarda 
Bharati’s case. But, six out of the thirteen 
learned Judges (Sikri, C. J. Shelat, Grover. 
Hegde. Reddy and ` Mukherjea, JJ.) ac- 
cepted the contention of the petitioners 
that though Art. 368 conferred power to 
amend the Constitution, there were in- 
herent or implied limitations on he 
power of amendment and therefore A-ti- 
cle 368 did not confer power on Paria- 
ment to amend the Constitution so as to 
destroy or emasculate the essential or 
basic elements of features of ~ che 
Constitution. The fundamental rights 
according to the view taken by 
these six learned Judges, consti- 
tuted basic or essential features of -he 
Constitution and they could not be, there- 
fore, abrogated or emasculated in zhe 
exercise of the amending power conter-ed 
by Article 368. though a reasonable 
pags of those rights could be ef- 
fected in the public interest. Khanna, J. 
found it difficult in the faze of the clar 
words of Article 868 to exclude fom 
their operation Articles re_ating to funda- 
mental rights and he held that. 


“The word ‘amendment in Article 368 
must carry the same meaning whether the 
amendment relates to taking away or 


aoe fundamental rights in Part JIT 
o 


of the Constitution or whether it pertains 


to some other provision oatside Part TII. 


of the Constitution.” 


But proceeding to cons:der the mean- 
ing of the word ‘amendment’, the learred 
Judge held that the power to amend does 
not include the power ta abrogate -he 
Constitution, that the word ‘amendment’ 
postulates that the existing Constituton 
must survive without loss of identity, that 
. it must be retained thouga in an amend- 


Minerva Mills Ltc. v.. 


S.C. 1817 


ed form, and therefore, fhe power of 
amendment does not include the power 
to destroy or abrogate- the basic structure 
or ‘framework of the Constitution. The re- 
maining six Judges took the view that 
there were no limitations of any kind on 
the power of amendment, though three 
of them seemed willing to foresee the 
limitation that the entire Constitution 
could not be abrogated, leaving behind a 
State without a Constitution. Now some 
scholars have expressed the view that 
from the welter of confusion created by 
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“eleven judgments running over a thousand 


pages, it is not possible to extract any 
ratio decidendi which could be said to be 
the law declared by the Supreme Court. 
It is no doubt true that the six Judges led 
by Sikri, C. J., have read a limitation on 
the amending power of Parliament under 
Article 368 and so has Khanna, J., but 
according to these scholars. the six Judges 
led by Sikri, C. J. have employed the 
formulations “basic features” and “essen- 
tial elements” while Khanna, J. has em- 
ployed the formulation “basic structure 
sad framework” to indicate what in each 
view is immune from the amendatory 
process and it is argued that “basic fea- 
tures” and ‘essential elements’ cannot 
be regarded as synonymous with “basic 
structure and framework”. These scholars 
have sought to draw support for their 
view from the following observation of 
Khanna, J. at p. 706 of the Report: 

“Tt is then argued on behalf of the peti- 
tioners that essential features of the Con- 
stitution cannot be changed as a result of 
amendment. So far as the expression 
“essential features” means the basic struc- 
ture or framework of the Constitution, 
I have already dealt with the question as 
to whether the power to amend the Con- 


_ stitution would include within itself the - 


power to change the basic structure or 
framework of the Constitution. Apart 
from that, all provisions of the Constitu- 
tion are subject to amendatory process 
and cannot claim exemption from that 
process by being described essential fea- 
tures.” - 


Whatever be the justification for this view 
on merits, I do not think that this observa- 
tion can be read as meaning that in the 
opinion of Khanna, J. “basic structure or 
framework” as contemplated by him was 
different from “basic features” or “essen- 
tial elements” spoken of by the other six 
learned Judges, It was in the context of 
an argument urged on behalf of the peti- 
tioners that the “essential features” of the 
Constitution cannot be changed that this 
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observation was made by Khanna, J. clari- 
fying that if the “essential features” 
meant the “basic structure or framework’ 
of the Constitution, the argument of the 
petitioners would be acceptable, but if 
the “essential features” did not form part 
of the “basic structure or framework” and 
went beyond it, then they would not be 
immune from the amendatory process. 
But it does appear from this observation 
that the six Judges led by Sikri. C. J. on 
the one hand and Khanna, J. on the other 
were not completely ad idem as regards 
the precise scope of the limita- 
tion on the amendato power of 
Parliament. This might have raised a 
serious argument as to whether there, any 
ratio decidendi at all can. be culled out 
from the judgments in this case in so far 
as the scope and ambit of the amendatory 
ower of Parliament is concemed. A de- 
atable question would have arisen whe- 
ther “basic and essential features” can be 
equated with “basic structure or trame- 
work” of the Constitution and if they can- 
not be, then can the narrower of these 
- two formulations be taken to represent 
the common ratio. But it is not necessary 
to examine this rather difficult and 
troublesome question, because, I find that 
in Smt. Indira Gandhi v. Raj Narain 
(1976) 2 SCR 347 : (AIR 1975 SC 2299) a 
Bench of five Judges of this Court ac- 
cepted the majority view in Kesavananda 
Bharati’s case (AIR 1973 SC 1461) to be 


that the ie nh power conferred under . 


Article 868, though wide in its sweep and 
` reaching every provision of the Constitu- 
tion, does not enable Parliament to alter 
the basic structure or framework of the 
Constitution. Since this is how the judg- 
ments in Kesavananda Bharati’s case have 
been read and a common ratio extracted 
by a Bench of five Judges of this Court, 
it is: binding upon me and hence I must 
proceed to decide the questions arising 
in these cases in the light of the principle 
ire a from the majority decision that 
Article 868 does not confer power on 
Parliament to alter the basic structure or 
framework of the Constitution. I may 
mention in the passing that the summary 
of the judgments given by nine out of the 
thirteen Judges er the delivery of the 
judgments also states the majority view to 

e that “Article 868 does not enable Par- 
liament to alter the basic structure or 
framework of the Constitution.” Of course, 
in my view this summary signed by nine 
Judges has no legal effect at all and can- 
not be regarded as law declared by the 


Supreme Court under Article 141. It is 
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difficult to appreciate what jurisdiction 
or power these nine Judges had to give a 


summary setting out the legal effect of 
the eleven Fi gments delivered in the 
case. Once the judgments were delivered, 
these nine Judges as also the remaining 
four became functus officio and there- 
after they had no authority to cull out the 
ratio of the judgments or to state what, 
on a proper analysis of the judgments, 
was the view of the majority. What was 
the law laid down was to be found in the 
judgment and that task would have to be 
performed by the Court before whom the 
question would arise as to what is the 
law laid down in Kesavananda Bharati’s 
case. The Court would then hear the 
arguments and dissect the judgments as 
was done in Smt. Indira Gandhi’s_ case 
(supra) and then decide as to what is the 
true ratio emerging from the judgments 
which is binding upon the Court as law 
laid down under Art. 141. But here it 
seems that the nine Judges set out in the 
summary what according to them was the 
majority view without hearing, any argu- 
ments. This was a rather unusual exercise, 
though well-intentioned. But quite apart 
from the validity of this exercise em- 
barked upon by the nine Judges, it is a 
little difficult to understand how a proper 
and accurate summary could be prepared 
by these judges when there was not 
enough time, after the conclusion of the 
arguments, for an exchange of draft judg- 
ments amongst the Judges and many of 
them did not even have the benefit of 
knowing fully the views of others. I may, 
therefore, make it clear that I am not rely- 
ing on the statement of the majority view 
contained in the summary given at the 
end of the judgments in Kesavananda 
Bharati’s case, but I am proceeding on the 
basis of the view taken in Smt. Indira 
Gandhi's case as regards the ratio of the 
majority decision in Kesavananda Bharati’s 
case. 


87. I may also at this stage refer to 
an argument advanced before us on the 
basis of certain observations in the judg- 
ment of Khanna. J. that he regarded 
fundamental rights as not forming part 
of the basic structure of the Constitution 
and therefore, according to him, they 
could be abrogated or taken away by 
Parliament by an amendment made under 
Article 368. If this argument were correct, 
the majority holding in Kesavananda 
Bharati’s case (AIR 1973 SC 1461) would 
have to be taken to be that the funda- 
mental rights could be abrogated or de- 
stroyed in exercise of the power of amend- 





` amendment un 
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ment, because Ray, J.. Palekar, J., 
Mathew, J., Beg, J, Dwivedi. A end 
Chandrachud, J. took the view that the 
power of amendment being unlimited it 
was competent to Parliament in exercise 
of this power`to abrogate or emasculate 
the Fundamental Rights snd adding the 
view of Khanna. J., there would be 7 
Judges as against 6 in holding that the 
Fundamental Rights could be abrogaied 
or taken away by Parliament by a consti- 
tutional amendment. But we do not think 
that this submission urged on behalf of 
the respondents is well founded. It is 
undoubtedly true that there are certain 
observations in the judgment of Khanna, J. 
at the bottom of page 688 of the Report 
‘which seem to nba ne that according to 
the learned Judge, the fundamental rights 
could be ripe be or taken away by an: 

er Article 868. For ex- 
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ample, he says: 


“No serious objection is taken to repeal, 
addition or alteration of provisions of the 
Constitution other than those in Part III 
under the power of amendment conferred 
by Article 868. The same approach in my 
opinion should hold good when we deal 
with amendment relating to Fundamental 
Rights contained in Part III of the Con- 
stitution. It would be -mpermissible to 
differentiate between the scope and width 
of the power of amendment when it deals 
with Fundamental Rights and the sc»pe 
and width of that power when it deals 
with provisions oat concerned with 
Fundamental Rights.” | 


Then again at page 707 of the Report, 
the learned Judge rejects the argument 
that the core and essence of a Funda- 
mental Right is immune from the 
amendatory process. ‘These observations 
might at first blush appear to support the 
view that, according to Khanna. J., the 
amendatory power under Article 368 was 
sufficiently wide to compzehend not only 
addition or alteration but also repeal cf a 
Fundamental Right resul-ing in its total 
abrogation. But if we look at the judgment 
of Khanna, J. as a whole, we do not think 
this argument can be sustained. It is clear 
that these observations were made by 
the learned Judge with a view to explcin- 
ing the scope and width sf the power of 
amendment under Article 868. The leern- 
ed Judge held that the amendatory power 
of Parliament was wide enough to reach 
every provision of the Constitution in- 
cluding the Fundamental Rights in 
Part III of the Constitution, but while so 
holding, he proceeded to make it clear 


- tain to 
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that despite all this width, the amenda- 
tory power was subject to an overriding 
limitation, namely, that it could not be 
exercised so as to alter the basic structure 
or framework of the Constitution. The 
learned Judge stated in so many words 
at page 688 of the Report that though 
“the Poa of amendment is plenary and 
would include within itself, the power 
to add, alter or repeal the various articles 
including those relating to fundamental 
rights”, it is “subject to the retention of 
the basic structure or framework of the 
Constitution.” The same reservation was 
repeated by the learned Judge in cl. (vii) 
of the summary of his conclusions given 
at the end of his judgment. It will, there- 
fore, be seen at according to 
Khanna, J. the power of amendment can 
be exercised by Parliament so as even to 
abrogate or take away a fundamental 
right. so long as it does not alter the basic 
structure or framework of the Constitu- 
tion. But if-the effect of abrogating or 
taking away such fundamental right is to 
alter or affect the basic structure or frame- 
work of the Constitution, the amendment - 
would be void as being outside the 
amending power of Parliament. It is pre- 
cisely for this reason that the learned 
Judge proceeded to consider whether the 
right to ge erty could be said to apper- 

e basic structure or framework 
of the Constitution. If the view of 
Khanna, J. were that no fundamental right 
forms part of the basic structure or 
framework of the Constitution and it can 
therefore be abrogated or taken away in 
exercise of the amendatory power under 
Article 368, it was totally unnecessary 
for the learned Judge to consider whether 
the right to property could be said to ap- 
pertain to the basic structure or frame- 
work of the Constitution. The very fact 
that Khanna, J. proceeded to consider 
this question shows beyond doubt that 
he did not hold that fundamental rights 
were not a part of the basic structure. 
The only limited conclusion reached by 
him was that the right to property did 
not form part of the basic structure, but 
so far as the other fundamental rights 
were concerned, he left the question - 
open. Therefore, it was that he took pains 
to clarify in his judgment in Smt. Indira 
Gandhi's case (AIR 1975 SC 2299) (supra) 
that what he laid down in Kesavananda 
Bharati’s case (AIR 1978 SC 1461) was 
“that no Article of the Constitution is im- 
mune from the amendatory process be- 
cause of the fact that it relates to funda- 


mental right and is contained in Part III 
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of the Constitution,” and that he did not 
hold in that case that “fundamental rights 
are not a part of the basic structure of 
the Constitution”. Now if this be so, it is 
difficult to understand how he could hold 
the Constitution (Twenty-ninth Amend- 
ment) Act, 1972 unconditionally valid. 
Consistently with his view, he should 
have held that the Constitution (Twenty- 
ninth Amendment) Act, 1972 would be 
valid only if the protection afforded by it 
to the Kerala Acts included in the 9th 
Schedule was not violative of the basic 
structure or framework of the Constitu- 
tion. But merely because the learned 
Judge wrongly held the Constitution 
(Twenty-ninth Amendment) Act, 1972 
to be unconditionally valid and 
did not uphold its validity sub- 
ject to the scrutiny of the Kerala 
Acts added in the 9th Schedule, it 
cannot follow that he regarded the funda- 
mental rights as not forming part of the 
basic structure of the Constitution. If the 
law was correctly laid down by him, it 
did not become incorrect by being wrong- 
ly applied. It is not customary to quote 
from the writing of a living author, but 
departing from that practice which, I 
believe, is no longer strictly adhered to 
or followed. I may point out that what I 
have said above finds support from the 
comment made by Mr. Seervai in the 8rd 
Volume of his book on Constitutional 
Law, where the learned author says: 


“The conflict between Khanna, J's 
views on the amending power and on the 
unconditional validity of the Twenty- 
ninth Amendment is resolved by saying 
that he laid down the scope of the.amend- 
ing power correctly, but misapplied that 
Jaw in holding Art. 31B and Schedule 9 
unconditionally valid.” 


I entirely agree with this perceptive 
-remark of the learned author. À: 


88. The true ratio emerging from the 
majority decision in Kesavananda Bha- 
ratis case being that the, Parliament can- 
not in the exercise of its amendatory 
power under Article 368 alter the basic 
structure or framework of the Constitu- 
tion, I must proceed to consider whether 
Article 31A, Article 31B read with 9th 
Schedule, Article 31C as it stood prior to 
- its amendment and the amended Arti- 
cle 31C are violative of the basic struc- 
ture or framework of the Constitution, 
for if they are, they would be unconstitu- 
tional and. void. Now what are the fea- 
tures or elements which constitute the 
basic structure or framework of the Con- 
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stitution or which, if damaged or destroy- 
ed, would rob the Constitution of its 
identity so that it would cease to be the 
existing Constitution but would become 
a different Constitution. The majority 
decision in Kesavananda Bharati’s case 
no doubt evolved the doctrine of basie 
structure or framework but it did not lay 
down that any particular named features 
of the Constitution formed part of its 
basic structure or framework. Sikri, C. J}. 
mentioned supremacy of the Constitution, 
republican and democratic form of 
Government, secular character of the Con- 
stitution, separation of powers among the 
legislators, executive and judiciary, fede- 
ratiem and dignity and freedom of the in- 
dividual as essential features of the Con- 
stitution, Shelat and Grover. JJ. added 
to the list two other features; justice — 
social, economic and political and unity 
and integrity of the Nation. Hegde and 
Mukherjea, JJ. added sovereignty of India 
as a_ basic feature of the Constitution. 
Reddy, J. thought that sovereign demo- 
cratic republic, parliamentary form of - 
democracy and the three organs of the 
State formed the basic structure of the 
Constitution. Khanna, J. held that baste 
structure indicated the broad contours 
and outlines of the Constitution and since 
the right to property-was a matter of de- 
tail, it was not a part of that ‘structure, 
But he appeared to be of the view that 
the democratic form of government, the 
secular character of the State.and judicial 
review formed part of the basic structure. 
It is obvious that these were merely 
illustrations of what each of the six leam- 
ed- Judges led by Sikri, C. J. thought to 
be the essential features of the Constitu- 
tion and they were not intended to be ex- 
haustive. Shelat and Grover, JJ. Hegde 
and Mukherjea, JJ. and Reddy, J. in fact 
said in their judgments that their list of 
essential features which form the basic 
structure of the Constitution was illustra- 
tive or incomplete. This enumeration of 
the essential features by the six learned 
Judges had obviously no binding auth- 
ority; first, because the Judges were not 
required to decide as to what features or 
elements constituted the basic structure 
or framework of the Constitution and 
what each of them said in this connection 
was in the nature of obiter and could 
have only persuasive value; secondly, be- 
cause the enumeration was merely by way 
thirdly, because the 
opinion of six Jucges that certain speci- 
fied features formed part of the basic 
structure of the. Constitution did not re- 


r 
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present the majority opinion and bence 
could not be regarded as law declared by 
this Court under Article 141. Therefore, 
in every case where the question arises as 
to whether a particular feature of the 
Constitution is a part of its basic struc- 
ture. it would have to ke determined on 
a consideration of various factors such: as 
the place of the particular feature ir. the 
scheme of the Constitution, its object and 
purpose and the consequence of its denial 
on the integrity of the Constitution as a 
fundamental instrument of  courtry’s 
governance. Vide the observations of 
Chandrachud, J. (as he taen was) in Smt. 
Indira Gandhi's case at p. 658 of the 
Report, 


89. This exercise of determining whe- 
ther certain particular features formed 
part of the basic structure of the Constitu- 
tion had to be undertaken by this Court 
in Smt. Indira Gandhi’s case (AIR 1975 SC 
2299) (supra) which came up for con- 
sideration within a short period of four 
years after the delivery of the judgments 
in Kesavananda Bharati’s case (AIR 1973 
SC 1461). The constitutional amendment 
which was challenged in that case was the 
Constitution (Thirty-ninth Amendment) 
Act, 1975, which introduced Article £29A 
and the argument was ihat clause (4) of 
this newly added article was constitu- 
tionally invalid on the, ground that it vio- 
lated the basic structure or frameworx of 
the Constitution. This challenge was un- 
animously upheld by a _ Constitction 
Bench which consisted cf the Chief Jus- 
tice and four seniormost Judges of this 
Court, It is not necessary for our purpose 
to analyse the judgments given by the 
five Judges in this case es they deal with 
various matters which ar2 not relevart to 
the questions which aris2 before us. But 
it may be pointed out that two of the 
learned Ju ges, | namely, Khanna and 
Mathew. JJ. held that democracy was an 
essential feature forming part of the basic 
structure and struck dovm_ clause (4) of 
Article 829A on the grocnd that it dam- 
aged the democratic structure of the Con- 
stitution. Chandrachud, J. (as he then 
was) emphatically asser-ed that, in his 
opinion, there were fowr unamendable 
features which formed part of the basic 
structure, namely, “(i) India is a sovereign 
democratic republic; (ii) Equality of 
status and opportunity shall be secired 
to all its citizens; (iii) The State shall have 
no religion of its own and all persons 
shall be equally entitled to freedom of 
conscience and the right freely to prafess, 
practise and propagate religion and (iv) 
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The nation shall be governed by a govern- 
ment of laws, not of men.” These, ac- 
cording to him, were “the pillars of our 
constitutional philosophy, the pillars, 
therefore, of the basic structure of the 
Constitution.” He then proceeded to hold 
that clause (4) of Article 829A was “an 
outright negation of the right of equality 
conferred by Article 14, a right which 
more than any other is a basic postulate 
of our Constitution’ and on that account 
declared it to be unconstitutional and 
void. Mathew, J. however, expressed his 
dissent from the view taken by Chandra- 
chud, J. as regards the right of equality 
conferred by Article 14 being an essential 
feature of the Constitution and stated 
inter alia the following reason: 


“The majority in Bharati’s case did not 
hold that Article 14 pertains to the basic 
structure of the Constitution. The majo- 
rity upheld the validity of the first part of 
Article 31C; this would show that a con- 
stitutional amendment which takes away 
or abridges the right to challenge the 
validity of an ordinary law for violating 
the fundamental right under that Article 
would not destroy or damage the basic 
structure. The only logical basis for sup- 
porting the validity of Articles 31A, 81B 
and the first part of 81C is that Art. 14 is 
not a basic structure.” 

I shall have occasion to discuss later the 
concept of equality under the Constitu- 
tion and - whether it forms part of the 
basic structure. But, one position of a 
basic and fundamental nature I may make 
clear at this stage, and there I agree with 
Mathew, J., that whether a particular fea- 
ture forms part of the basic structure has 
necessarily to be determined on the basis 
of the specific provisions of the Constitu- © 
tion. To quote the words of Mathew, J. 
in Smt. Indira Gandhis case (supra) “To 
be a basic structure it must be a terres- 
trial concept having its habitat within the 
four corners of the Constitution.” What 
constitutes basic structure is not like “a 
twinkling star up above the Constitution.” 
It does not consist of any abstract ideals 
to be found outside the provisions of the 
Constitution. The Preamble no doubt en- 
umerates peat concepts embodying the 
ideological aspirations of the people but 
these concepts are particularised and their 
essential features delineated in the various 
provisiong of the Constitution. It is these 
specific provisions in the body of the Con- 
stitution which determine the type of de- 
mocracy which the founders of that in- . 
strument established; the quality and na- 
ture of justice, political, social and eco- 
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nomic which they aimed to realise, the 
content of liberty of thought and expres- 
sion which they entrenched in that - 
ment and the scope of equality of status 
and of oppor aoi which they enshrined 
in it. These specific provisions enacted in 
the Constitution alone can determine the 
basic structure of the Constitution. These 
specific provisions, either separately or 
in combination, determine the content of 
the great concepts set out in the Preamble. 
It is impossible. to spin out any concrete 
concept of basic structure out of the gos- 
samer concepts set out in the Preamble. 
The specific provisions of the Constitu- 
tion are the stuff from which the basic 
structure has to be woven.** 


90. Now, in Wamanrao’s case the 
broad argument of Mr. Phadke 
on behalf of the `petitioners found- 
ed on the doctrine of basic structure was, 
and this argument was supported by a 
large number of other counsel appearing 
in the allied petitions, that the funda- 
mental rights. enshrined in Arts. 14 and 19 
` form part of the basic structure of the Con- 
stitution and therefore Ayt. 81A, Art. 31B, 
read with 9th Schedule and the unamend- 
ed, Art. 31C in so faras they exclude the 
applicability of Arts. 14 and 19 to certain 
kinds of legislation emasculate _ those 


fundamental rights and thereby damage. 


the basic structure of the Constitution and 


they must accordingly be held to be outside - 


the amending power of Parliament and 
hence unconstitutional and void. I have 
not made any reference here to Art. 31 
and treated the argument of Mr. Phadke 
ag confined only to Arts. 14 and 19, be- 
cause, though Art. 81 was very much in 
the Constitution when the arguments in 
Wamanrao’s case were heard, it has subse- 
quently been deleted by the Constitution 
(Forty-Fourth Amendment) Act 1978 and 
reference to it has also been omitted in 
Arts. 31A, 31B and 81C and we are there- 
fore concerned with the constitutional 
validity of these Articles only in so far 
as they grant immunity against challenge 
on the ground of infraction of Arts. 14 and 
19. Mr. Phadke on behalf of the petitioners 
also challenged the constitutional validity 
of the Constitution (Fortieth Amendment) 
Act, 1976 which included the -amending 
Acts 21 of 1975, 41 of 1975 and 2 of 1976 
in the 9th Schedule, on the ground that 
the Lok Sabha was not in existence at the 
date when it was enacted. But obviously, 


**Mathew, J. in Smt. Indira Gan- 
dhi v. Raj Narain, (1976) 2 SCR 
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in view of Clauses i) and (5), introduced 
in Art: 868 by S. 55 of the Constitution 
(Forty-second Amendment) Act, 1976, it 
was not possible for Mr. Phadke on be- 
half of the petitioners to assail the 
constitutional validity of Article 981A, 
Article 31B read with the 9th Schedule 
as amended by the Constitution (Fortieth 
Amendment) Act, 1976 and the unamend- 
ed Article 81C, since these two clauses 
of Art. 868 barred challenge to the vali- 
dity of a constitutional amendment on 
any ground whatsoever and declared that 
there shall be no limitation whatever on 
the constituent power of Parliament to 
amend by way of addition, variation or 
repeal, any provision of the Constitution. 
He therefore, as a preliminary step in his 
argument challenged the constitutional 
validity of Cls. (4) and (5) of Art. 868 on 
the ground that these clauses damaged 
the basic structure af the Constitution and 
were outside the amending power of Par- 
liament. The argument of Mr. Palkhiwala 
on behalf of the petitioners in the Minerva 
Mills’ case was a little different. He too 
attacked the vires of Cls. (4) and o of 
Art. 368 since they barred at the thresh- 
hold any challenge against the constitu- 
tional validity of the amendment made in 
Art. 31C, but so far ag Art. 81A, Art. -31B 
and the unamended Art, 81C were con- 
cerned, he did not dispute their validity 
and, as pointed out by us earlier, he con- 
ceded and in fact gave cogent reasons 
showing that they were constitutionally 
valid. His only attack was against the 
validity of the amendment made in Arti- 
cle 31C by Section 4 of the Constitution 
Forty-sécond Amerdment) Act, 1976 and 
e contended that this amendment, by 
making the Directive Principles supreme 
over the fundamental rights, damaged or 
destroyed the basic structure of the Con- 
stitution. He urged that the basic struc- 
ture of the Constitution” rests on the 
foundation that while the Directive Prin- 
ciples are the mandatory ends of govern- 
ment, those ends have to be achieved only 
through the permissible means set out in 
the Chapter on fundamental rights and 
this balance and harmony between the 
fundamental rights and the Directive 
Principles was destroyed by the amend- 
ment in Article 81C by making the funda- . 
mental rights subservient to the Directive 
Principles and in consequence, the basic 
structure of the Constitution was emas- 
culated. A passionate plea was made by 
Mr. Palkhiwala with deep emotion and 
feeling that if Art. 31C as amended was al- 
lowed to stand, it would be an open 
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licence to the legislature and the execu- 
tive both at the Centre and in the Sates, 
to destroy democracy and establish aa au- 
thoritarian or totalitarian regime, since 
almost every legislation could be relat- 
ed, directly or indirectly, to some Direc- 
tive Principle and would thus be able to 
earn immunity from the challenge of 
Arts. 14 and 19 and the fundamental 
rights enshrined in these two Articles 
would be rendered meaningless and futile 
and would become mere rope of sanc. Mr. 
Palkhiwala vehemently urged that Justice, 
liberty and equality were the three pillars 
of the Constitution anc they were em- 
bodied in Arts. 14 and 19 and therefore 
if the supremacy of the fundamental 
rights enshrined in tkese Articles was 
destroyed and they were made subservient 
to the Directive Principles, it woulc re- 
sult in the personality cf the Constitution 
being changed beyond recognition and 
such a change in the personality would 
be outside the amendinz power of Farlia- 
ment. Mr. Palkhiwala likened the situa- 
tion to a Lge state of emergency 
and pointed out by wa of contract that 
whereas under an emergency the people 
may be precluded from enforcing their 
fundamental rights under Arts. 14 and 19 
for the duration of the emergency, here 
the people were prevented from moving 
the court for enforcement of these fanda- 
mental rights for all time to come even 
without any emergency where a law was 
passed purporting to give effect to eny of 
the Directive Principles. The amencment 
in Art. 31C was thus, according to Mr. 
Palkhiwala, outside the amending power 
of Parliament and was liable to be struck 
down as unconstitutional and void. 


91. Logically I must first consider the 
challenge against the constitutional vali- 
dity of Cls. BS and (5: of Art. 36E, be- 
cause it is only if they can be put out of 
the way that Mr. Phadke and Mr. Pal- 
khiwala can proceed further with their 
respective challenges against the validity 
of the other constitctional prov-sions 
impugned by them. Both these 
clauses were inserted in Art. 868 by Sec- 
tion 55 of the Constitution (Forty-second 
Amendment) Act, 1976 with a. view to 
overcoming the effect of the ma‘ority 
decision in Kesavananda Bharati’s case, 
(AIR 1978 SC 1461). Clause (4) enacted 
.that no amendment of the Constitution 
“made or purporting to have been made 
under this Art. whether before or after 
the commencement of S. 55 of the Con- 
stitution (Forty-second Amendment) Act, 
1976 s be called in question in any 
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court on any ground” while Cl. (5), which 
begins with the words “For the remov: 

of doubts’, declared that “there shall be 
no limitation whatever on the constituent 
power of Parliament to amend by way of 
addition, variation or repeal the provisions 
of this Constitution under this Article.” 
The question is whether these two clauses 
transgress the limitations on the amending 
power of Parliament and are therefore 
void. I will first take up for consideration 
Cl. (4) which seeks to throw a cloak of 
protection on an amendment made or 
purporting to have been made in the Con- 
stitution and makes it unchallengeable on 
any ground. It is rather curious in its 
wording and betrays lack of proper care 
and attention in drafting. It protects every 
amendment made or purporting to have 
been made “whether before or after the 
commencement of Section 5 of the Con- 
stitution (Forty-second Amendment) Act, 
1976.” But would an amendment made 
by any other section of the Constitution 
(Forty-second Amendment) Act, 1976 such 
as Section 4, which would be neither be- 
fore nor after the commencement of Sec- 
tion 55, but simultaneous with it, be cover- 
ed by this protective provision? This is 
purely a problem of verbal semantics 
which arises because of slovenliness in 
drafting that is becoming rather common 
these days and I need not dwell on it, 
for there are more important questions 
which arise out of the challenge to the 
constitutional validity of Clause (4) 
and they require serious considera- 
tion. I will proceed on the basis 
that the protection sought to be given by 
Cl. (4) extends to every amendment what- 
soever and that the parenthetical words 
“whether before or after the commence- 
ment of Section 55 of the Constitution 
(Forty-second Amendment) Act. 1976” 
were introduced merely by way of abun- 
dant caution with a view to indicating 
that this protection was intended to cover 
even amendments made or purporting to 
have been made before the enactment of 
the Constitution (Fourty-second Amend- 
ment) Act, 1976. Now even a cursory 
look at the language of Cl. (4) is suffi- 
icent to demonstrate that this is a case of 
zeal over-running discretion. Cl. (4) pro- 
vides that no amendment to the Constitu- 
tion made or purporting to have been 
made under Art. 368 shall be called in 
question in any court on any ground. The 
words ‘on any ground’ are of the widest 


amplitude and they would obviously 
cover even a ground that the procedure 
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prescribed in Cl. (2) and its proviso has 
not been followed. The result is that even 
if an amendment is purported to have 
been made without complying with the 
procedure prescribed in sub-cl. (2) includ- 
ing its proviso, and is therefore uncon- 
stitutional, it would still be immune from 
challenge. It was undisputed commen 
ground both at the bar and on the Bench, 
in Kesavananda Bharati’s case that any 
amendment of the Constitution which did 
not conform to the procedure prescribed 
by sub-clause (2) and its proviso was no 
amendment at all and a court would de- 
clare it invalid. Thus if an amendment 
were passed by a simple majority in the 
House of the People and the Council of 
States and the President assented to the 
amendment, it would in law be no amend- 
ment at all because the requirement of 
Cl. (2) is that it should be passed by a 
majority of each of the two Houses sepa- 
rately and by not less than two-thirds 
of the members present and voting. But 
if Clause (4) were valid, it would become 


difficult to challenge the validity of such. 


an amendment and it would prevail 
though made in defiance of a mandatory 
constitutional requirement. Clause (2) in- 
cluding its proviso would be rendered 
completely superfluous and . meaningless 
and its prescription would become merely 
a paper requirement. Moreover, apart from 
nullifying the requirement of Cl. (2) and 
its proviso, Cl. (4) has also the effect of 
rendering an amendment immune from 
challenge even if it damages or destroys 
the basic structure of the Constitution 
and is therefore outside the amendin 

power of Parliament. So long as Cl. (4 
stands, an amendment of the Constitution 
though unconstitutional and void ` as 
transgressing the limitation on the amend- 
ing power of Parliament as laid down in 
Kesavananda Bharati’s case, would be 
unchallengeable in a court of law. The 
consequence of this exclusion of the 
power of judicial review would be that, 
in effect and substance, the limitation on 
the amending power of Parliament would, 
from a -practical point of view, become 
non-existent and it would not be incor- 
rect to say that, covertly and indirectly, 
by the exclusion of judicial review, the 
amending power of Parliament would 
stand enlarged, contrary to the decision 
of. this Court in. Kesavanarida Bharati’s 
case. This would undoubtedly damage the 
basic structure of the Constitution, be- 
cause there are two essential features 
of the basic structure which would be 
violated, namely, the limited amending 
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power of Parliament and the power of 
judicial review with a view to examining 
whether any authority under the Con- 
stitution has exceeded the limits of its 
powers. I shall immediately proceed to 
state the reasons why I think that these 
two features form part of the basic struc- 
ture of the Constitution, 


92. It is clear from the majority deci- 
sion in Kesavananda Bharati’s case (AIR 
1978 SC 1461) that our Constitution is a 
controlled Constitution which confers 
powers on the various authorities created 
and recognised by it and defines the 
limits of those powers. The Constitution 
is supreme lex, the paramount law of the 
land and there is no authority, no depart- 
ment or branch of the State, which is 
above or beyond the Constitution or has 
powers unfettered and unrestricted by 
the Constitution. The Constitution has 
devised a structure of power relationship 
with checks and balances and limits are 
placed on the powers of every authority 
or instrumentality under the Constitution. 
Every organ of the State, be it the exe- 
cutive or the legislature or the judiciary, 
derives its authority from the Constitu- 
tion and it has to act within the limits of 
such authority. Parliament too, is a crea- 
ture of the Constitution and it can only 
have such powers as are given to it 
under the Constitution. It has no ins 
herent power of amendment of the Con- 
stitution and being an authority created 
by the Constitution. it cannot have such 
inherent power, but the power of amend- 
ment is conferred upon it by the Con- 
stitution and it is a limited power which 
ig so conferred. Parliament cannot in ex- 
ercise of this power so amend the Con- 
stitution as to alter its basic structure or 
to change its identity. Now, if by con- 
stitutional amendment, Parliament were 
granted unlimited power of amendment, 
it would cease to be an authority under 
the Constitution, but would become 
supreme over it, because it would have 
power to alter the entire Constitution in- 
cluding its basic structure and even to. 
put an end to it by totally changing its 
identity. It will therefore be seen that 
the limited amending power of Parliament 
is itself an asaniial, feature of the Con- 
stitution. a part of its basic structure, for 
if the limited power of amendment were 
enlarged into an unlimited power, the 
entire character of the Constitution would 
be changed. It must follow as a necessary 
corollary that any amendment of the Con- 


stitution which seeks, directly or indirect- 
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ly, to enlarge the amending power. of 
Parliament by freeing it from the limita- 
tion of unamendability of the basic struc- 
ture would be violative of the basic struc- 
ture and hence outside the. amendatory 
power.of Parliament. 


93. It is a fundamental principle of our 
constitutional scheme, anc. I have point- 
ed this ‘out in the preceding paragraph, 
that every organ of the State, every auth- 
ority under the Constitution, derives its 
power from the Constitution and has to 
act within the limits of such power. But 
then the question arises as to which au- 
thority must decide what are the limits 
on the power conferred upon each organ 
or instrumentality of the State and whe- 
ther such limits are transgressed or ex-- 

` ceeded. Now there are three main de- 
partments of the State amongst which 
the powers of Government are divided; 
the Executive, the legislature and the 
paan: Under our Constitution we 
ve no rigid separation af powers as in 
the United States of America, but there 
is a broad demarcation, though, having 
regard to the complex nature of govern- 
mental functions, certain degree of over- 
lapping is inevitable. The reason for this 
broad separation of powers is that “the 
concentration of powers in any one organ 
may” to quote the words af Chandrachud, 
J. (as he dich was) in Smt. Indira Gandhi’s 
case (AIR 1975 SC 2299) supra) “by up- 
Setting that fine balance between the 
three organs, destroy the fundamental 
premises of a democratic Government to 
which we are pledged.” Taxe for example, 
à case where the’ executive which is in 
charge of administration acts to the pre- 
judice of ‘a citizen and a question arises 
as to what are the powers’ of the execu- 
tive and whether the executive has acted 
within the scope of its powers. Such a 
question obviously cannot be left to the 
executive to decide and for two -very 
good ‘reasons. First, the decision of the 
question would depend upon the inter- 
pretation of the Constitution and the laws 


and this would pre-eminently be a matter | 


fit to be decided by the 


t fadiciary, be- 
cause it is the judiciary whiz 


alone would 


be possessed of expertise ir: this field and 


secondly, the constitutional and legal pro- 
tection: afforded to the citizen would be- 


come. illusory,. if it were left to the’ exe-,. 


cutive to determine ‘the legality’ of its 


own action.” So: also if. the legislature 


makes a law and- a dispute arises’ whe- 
ther in making. the law-the: legislature has 
acted . outside. the area- of ‘its ‘legislative 
meh ‘va h980; S26, /115; RL G10: re in 
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competence or the law is violative of the 
éntal rights or of any other provi- 
sions of the Constitution, its resolution 
cannot, for the same reasons, be left to 


the determination of the legisla- 
ture. The Constitution has, ere- 
fore, created an independent machi- 


nery for resolving these disputes and this 
independent machinery iş the judiciary 
which is vested with the power of judi- 
cial review to determine the legality of 
executive action. and the validity of legis- 
lation passed by the legislature. It is the 
solemn duty of the judiciary under the 
Constitution to keep the different organs 
of the State such as the executive and 
the legislature within the limits of the 
power conferred upon them by the Con- 
stitution. This power of judicial review 
is conferred on the judiciary by Arts. 32 - 
and 226 of the Constitution. Speaking 
about draft Art. 25, corresponding to pre- 
sent Article 82 of the Constitution, Dr. 
Ambedkar, the principal architect of our 
Constitution. said in the Constituent As- — 
sembly on 9th December, 1948: 


< “£ I was asked to name any particular 
article in this Constitution as the most 
important—an article without which this 
Constitution would be a nullity—I- could 
not refer to. any other article except this” 
one. It is the very soul of the Constitu- 
tion and the very heart of it and I am 
glad that the House has realised its im- 
portance.” (C. A. debates, Vol. VII, p. 953) 
It is a cardinal principle of our Constitu- 
tion that no one howsoever highly placed 
and no authority however lofty can 
claim to be the sole judge of its power 
under the Constitution or whether its ac- 
tion is within the confines of such power 
laid down by the Constitution. The judi- - 
ciary is the interpreter of the Constitu- 
tion and to the judiciary is assigned the 
delicate task to, determine what is the 


. power conferred on each branch of Gov- 


ernment, whether it is limited. and ‘if so, 
what are the limits and whether any ac- 
tion of that branch transgresses such 
limits. It is for the judiciary ‘to uphold 
the constitutional values and to enforce 
the constitutional limitations. That is the © 
essence of the rule of law, which 
inter alia requires that “the exer- 
cise of powers by the Government whe- . 
ther it be the legislature or the executive . 
or any other authority, be -conditioned 
by the Constitution and the : law.” The 
power of . judicial: review is an integral 


“part: of our constitutional system and 


without it, there will be no Government 
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. unreality. I am of the view that if there 
is one. feature of our Constitution which, 
more than any other, is basic and funda- 
mental to the maintenance of democracy 
and the rule of law, it is the power of 
judicial review and it is unquestionably, 
to my mind, part of the basic structure 
of the Constitution. Of course, when I 
say this I should not be taken to suggest 
that effective alternative - institutional 
mechanisms or. arrangements for judicial 
review cannot be made by Parliament: 
But what I wish to emphasise is .that 
judicial review iS a vital principle of our 
Constitution and it cannot be abrogated 
without affecting the basic structure of 
the Constitution. If by a constitutional 
amendment, the power of judicial review 
is taken away and it is provided that the 
validity of any law made by Legislature 
shall not be liable to be called in question 
on any ground, even if it is outside the 
legislative .competence of the legislature 
or is violative of any fundamental rights, 
it would be nothing short of subversion 
of the Constitution, for it would make a 
mockery of the distribution of legislative 
powers between the Union and the States 
and render the fundamental rights mean- 
ingless and futile. So also if a constitu- 
tional amendment is made which has the 
effect of taking away the 
cial review and providing 
ment made in the Constitution shall be 
liable to be questioned on any ground, 
even if such amendment is violative of the 
basic structure and, therefore, outside the 
amendatory power of Parliament, it would 
be making Parliament sole Judge of the 
‘constitutional validity of what it has done 
and that would, in effect and substance, 
nullify the limitation on the amending 
power of Parliament and affect the basic 
structure of the Constitution. The conclu- 
sion must therefore inevitably follow that 
(clause (4) of Art. 368 is unconstitutional 
and void as damaging the basic structure 

_ Jof the Constitution. 


94. That takes us to clause (5) of Arti- 
cle 868. This clause opens with the words 
“For the removal of doubts” and pro- 

` ceeds to declare that there shall be no 
limitation whatever on the amending 
power of Parliament under Article 368. 
It is difficult to appreciate the meanin 
of the opening words “For the remov: 
of doubts” because the majority decision 
in Kesavananda Bharati’s case (AIR 1978 
SC 1461) clearly laid down and left no 
doubt that the basic structure of the Con- 
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of laws and the rule of law would be- 
come a teasing illusion and a promise of 


_clearly 


ower of judi- ` 
at no amend-. 
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stitution was outside the competence of 
the amendatory power of Parliament and 
in Smt. Indira Gandhi’s case (AIR 1975 
SC 2299) all the Judges unanimously ac- 
cepted theory. of the basic structure as a 
theory by which the-validity of the. 
amendment, impugned before them, 
namely, Artcile 829A (4) was to be judg- 
ed. Therefore, after the decisions in 
Kesavananda Bharati’s case and Smt. 
Indira. Gandhi’s cese, there was no doubt 
at all that the amendatory power of Par- - 
liament was limited and it was not com- 
petent to Parliament to alter the basic 
structure of the Constitution and Cl. (5 
could not remove the doubt which di 
not exist. What Cl. (5), really sought to 
do was to remove the limitation on` the 
amending power of Parliament and con- 
vert it from a limited power into an un- 
limited one. This was clearly and in- 
dubitably a futile exercise on the part of 
Parliament. I fail to see how Parliament 
which has only a limited power of amend- 
ment and which cannot alter the basic 
structure of the Constitution can expand 
its power of amendment so as to confer 
upon itself the’ power of repeal or abro- 
gato the Constitution or to damage or 
estroy its basis structure. That would 
be in excess of the limited 
amending power possessed by Par- 
liament. e Constitution has con- 
ferred only a limited amending 
power on Parliament so that it cannot 
damage or destroy the basic structure of 
the Constitution and Parliament cannot 
by exercise of that limited amending 
power convert that very power into an 
absolute and unlimited power. If it were 
permissible to Parliament to enlarge the 
limited amending power conferred upon 
it into an absolute power. of amendment, - 
then it was meaningless to place a limita- 
tion on the original power of amendment. 
It is difficult to appreciate how Parlia- 
ment having a limited power of amend- 
ment can get rid of the limitation by ex- 
ercising that very power and convert it 
into an absolute power. Clause (5) of 
Article 368 which sought to remove the 
limitation on the amending power of Par- 
liament by making it absolute must there- 
fore be held to ke outside the amending 
power of Parliament. There is also an- 
other ground on which the validity of 
this clause can be successfully assailed. 
This clause seeks to convert a controlled 
Constitution into an uncontrolled one by 
removing the limitation on the amending 
power of Parliament which, as pointed 
out above, is itself an essential feature of 
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the Constitution and it is therefore vila- 
tive of the basic structure. I would in the 
circumstances hold Cl. (5° of Art. 368 to 

e unconstitutional and void. 

95. With Clauses (4) and (5) of Arti- 
cle 868 out of the way, I must now prò- 
ceed to examine the challenge againstthe 
‘constitutional validity of Art. 31A, Ærti- 
cle 31B read with the 9th Schedule and 
the unamended Art. 31C. So far as Arti- 
cle 31A is concerned, Mr. Phadke appear- 
ing on behalf of the petitioners contend- 
ed that, tested by the doctrine of basic 
structure, Art. 831A was unconstitutical 
and void, since it had the effect of ab- 
rogating Articles 14 and 19 in reference 
to legislation falling within the categozies 
specified in the various clauses of that 
Article.. He argued that tae Fundameatal 
Rights enshrined in Articles 14 and 19 
were part of the basic s-ructure of the 
Constitution and any  constituticnal 
amendment which had the effect of akro- 
gating or damaging these Fundamental 

ights was outside the amendatory po-ver 
of Parliament. While considering ` -his 
argument, I may make it clear that Iam 
concerned here only with constituticnal 
validity of Clause (a) of Article 81A since 
the protection of Article 31A has b2en 
claimed ‘in respect of Maharashtra Lind 
Ceiling Acts only under Cl. (a) of that 
Article and I need not erter upon a ‘dis- 
cussion of the constitutional validity of 
Clauses (b) to (e) of Article 31A. I do not 
think that the argument >f Mr. Phadlke 
‘ challenging the constitutional validity of 
Cl. (a) of Art. 81A is well-founded. I skall 
have occasion to point out in a later part 
of this Judgment that wkere any law is 
enacted for giving effect to a Directive 
Principle with a view to furthering the 
constitutional goal of social and economic 
justice, there would be uo violation of 
the basic structure, even if it infringes 
formal equality before the law 





Article 19. Here Clause ʻa) of Art. G1A 
protects a law of agrarian reform which 
ts clearly, in the context of the socio-eco- 
nomic conditions prevailing in India, a 
basic requirement of social and: economic 
justice and is covered.by the Directive 
Principles set out in Clauses (b) and (c) 
lof Article 39 and it is difficult to see how 
it can possibly be regarded as violating 
the basic structure of the Constitution. 
On the contrary, agrarian reform lead-n 

to social and economic justice to the rur 

population is an ‘objective which stran- 
gthens the basic structure of the Consttu- 
tion. Clause (a) of’. Article $1A- must 





er ` 
Art. 14 or any Fundamental Right under _ 
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therefore be held to be oon cone 
valid even on the application of the basic 
structure test. ` i 


96. But, apart from this reasoning on 
principle which in our opinion clearly sus- 
tains the constitutional validity of Cl. (a) 
of Art. 31A, we think that even on the 
basis of the doctrine of stare decisis 
Article 81A, must be upheld as con- 
stitutionally , valid. The question as to 
the constitutional validity of Art. 81A 
first came up for consideration before this 
Court in Shankari Prasad v. Union of 
India 1952 SCR 89:(AIR 1951 SC 458). 
There was a direct challenge levelled 
against ‘the constitutionality of Art. 81A 
in this case on various grounds and this 
challenge was rejected by a Constitution 
Bench of this Court. The principal ground 
on which the challenge was based was 
that if a constitutional amendment takes 
away or abridges any of the Fundamental 
Rights conferred by Part ITI of the Con- 
stitution, it would fall within the prohibi- 
tion of Article 18 @ and would therefore 
be void. Patanjali Shastri, J., speaking on 
behalf of the Court, did not accept this 
contention and taking the view that in 
the context of Article 18, law must be 
taken to mean rules or regulations made 
in exercise of ordinary legislative power 
and not amendments to the Constitution 
made in exercise of constituent power 
he held that Article 13 (2) does not affect 
constitutional amendments. This view in 
regard to the interpretation of the word 
‘law’ in Art. 13 (2) has now been affirmed 
by this Court sitting as a full Court of 18 
Judges in Kesavananda Bharati’s case 
and it is no longer possible to argue the 
contrary proposition. It is true that 
this case, the constitutional validity of 
Article 31A was not assailed on the 
ground of infraction of the basic feature 
since that was a doctrine which came to 
be evolved only in Kesavananda Bha- 
rati’s case (AIR 1973 SC 1461), but the 
fact- remains that whatever be the argu- 
ments advanced or omitted to be advanc- 
ed, Article 31A was-held to be constitu- 
tionally valid by this Court. Nearly 18 
years after this decision was given in 
Shankari Prasad’s case, a strong plea was 
made before this Court in Sajjan Singh 
v. State of Rajasthan (1965) 1 SCR 938: 
(ATR 1965 SC 845) that Shankari Prasad’s 
case should be reconsidered, but after a 


‘detailed discussion of the various argu- 


ments involved in the case, the Constitu- 
tion Bench of this Court expressed con- 
currence with the view expressed in 
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Shankari -Prasad’s .case and in the - result, 
upheld the constitutional validity of Arti- 
cle 81A, though the question which arose 
for consideration was a little different and 
did not directly involve the constitutional 
> validity of Art. 81A. Thereafter, came, the 
famous decision of this Court in Golak 
'Nath’s case (1967) 2 SCR 762: (AIR 1967 
SC 1648) where a full Court of 11 Judges, 
while holding that the Constitution (First 
Amendment) Act exceeded the constitu- 
‘ent power of Parliament, still categori- 
cally declared on the basis of the doc- 
trine prospective overruling that the said 
amendment, and a few other like amend- 
ments subsequently made, should not be 
disturbed and must be held to be valid. 
‘The result was that even the decision in 
Golak Nath’s case accepted the constitu- 


tional validity of Art. SIA. The view taken ` 


in Golak Nath’s case as regards the amend- 
ing power of Parliament was reversed 
in Kesavananda Bharati’s case where the 
entire question as to the nature and ex- 
tent of the constituent power of Parlia- 
ment to amend the Constitution was dis- 
cussed in all its dimensions and aspects 
uninhibited by any previous decisions, but 
the only constitutional amendments which 
were directly challenged in that case 
„were the Twenty fourth, Twenty fifth and 
Twenty-ninth Amendments. The constitu- 
tional validity of Art. 831A was not put in 

_issue in Kesavananda Bharati’s case and 
the learned Judges who decided that case 
were not called upon to pronounce on it 
and it cannot therefore be said ‘that this 
Court upheld the vires of Article 381A in 
that case. It is no doubt true that Khanna, 
J. held Article 31A to be valid on the 
principle of stare decisis, but that was 
only for the purpose of upholding the 
validity of Art. 31C, because he took the 
view that Art. 31C was merely an exten- 

' sion of the principle accepted in Art. 31A 
and “the ground which sustained the vali- 
dity of Clause (1) of Article 31A, would 
equally sustain the validity 
part of Article 31C”. 


So far as the other learned Judges were 
concerned, they did not express any view 
specifically on the constitutional validity 
of Art. 381A, since that was not in issue 
before them. Ray, J. Palekar, J. Mathew, 
J., Beg, J. Dwiwedi, J. and Chandrachud, 
J., held Article 31C to be valid and if 
that view be correct, Article 31A must a 
fortiorari be held to be valid. But it must 
.be said that there is no decision of the 

_ Court in Kesavananda -~ Bharati’s case 
holding ‘Art. 31A as constitutionally valid, 


-. - and-logically, therefore, it:should be open - 
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of the first . 


contend: that, tested by, the ‘basic struc- 


-ture doctrine, Aricle 31A is unconstitu- 


tional. We have already pointed out that 
on merits this argument has no substance 
and even on an application of. the basic 
structure doctrine, Article 81A cannot be 
condemned as invalid. But in any event, 
I do not think thet it would be proper to 
reopen the questicn of constitutional vali- 
dity of Article 81A which has already 
been decided anc silenced by the deci- 
sions of this Court in Shankari Prasad’s 
case, Sajjan Singh’s case and Golak Nath’s 
case. Now for over 28 years, since the 
decision in Shankari Prasad’s case Art. 814 
has been recognised as valid and on this 
view, laws of several States relating to 
agrarian reform have been held to 
be valid and as pointed out by Khanna, 
J. in Kesavanande Bharati’s case “mil- 
lions of acres of lend have changed hands 
and millions of new titles in agricultural 
lands have been created.” If the question 
of validity of Art. 81A were reopened and 
the earlier decisions upholding its validity 
were reconsidered in the light of the basie 
structure doctrine. these various agrarian 


reform laws which have brought about a. 


near socio-economic revolution in the 
agrarian sector might be exposed to jeo- 
pardy and that might put the clock back 
by setting at naught all changes that have 
been brought abcut in agrarian relation- 


ships during these years and create. chaos: - 


in the lives of millions of people who have 
benefited by these laws. It is no doubt 
true that this Court has power to review 
its earlier decisions or even depart from 
them and the doztrine of stare decisis 
cannot be permitt=d to perpetuate errone- 
ous decisions of -his Court to the detri- 
ment of the general welfare of the public. 
There is indeed a school of thought which 
believes with Ca-dozo that “the prece- 
dents have turned upon us and they are 
Gen: eas and annihilating us, engulfing 
and annihilating. the very devotees that 
worshipped at their shrine” and that the 
Court should not be troubled unduly if it 
has to break away from precedents in 
order to modify old rules and if need be 
to fashion new ones to meet the challenges 
and problems thrcwn upon by a dynamic 
society. But at the same time, it must be 
borne in mind that certainty and conti- 
nuity are essential ingredients of rule of 
law. Certainty in applicability of law 
would be conside-ably eroded and suffer. 
a serious set-back if the highest court in; 
the land were readily to. overrule the 


_view expressed: by. it, in earlier. decisions- 
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. to the petitioners -in the present case. to ° 
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-even though thatviewhas heldthe field 
for a number of years. It is obvious that 
when constitutional problems are brought 


‘ - before this. court for its decision, complex 


and difficult questions are bound to arise 
and since the decision on many of such 
questions may depend upon choice be- 
tween competing values, two views may 
‘be possible depending upon the value 
judgment or the choice of values made 

y the individual Judge. Therefore, if one 
view has been taken by the Court after 
mature deliberation. the fact that another 
Bench is inclined to take another view 
would not justify the Court in reconsider- 
ing the eater decisidn and overruling it. 
‘The law laid down by this Court is bind- 
‘ing on all Courts in the country and 
numerous cases” all over the country are 
-decided in accordance with the view 
taken by this Court. Many people arrange 
their affairs and large number of transac- 
tions also take place on the faith of the 
correctness of the decisicn given by this 
Court. It. would create uncertainty, in- 
stability and confusion if the law pro- 
‘pounded by this Court on the faith of 
which numerous cases have been decid- 
-ed and many transactions have taken place 
‘is held to be not the correct law after a 
number of years. The doctrine of stare 
‘decisis has evolved from the maxim “stare 
‘decisis et non movere quieta” meaning 
“adhere to the decision and do not un- 
‘settle things which. are established,” and 
‘it is a useful doctrine intended to bring 
: about certainty and uniformity in the law. 
‘But when I say this, let me make it clear 
that I do not regard the doctrine of stare 
‘decisis as a rigid and inevitable doctrine 
which must be sop ee at the cost of 
justice. There may be cases where it may 

e necessary to rid the doctrine of its 
petrifying rigidity. “Stare decisis” as point- 
ed out by Brandeis “is always a desidera- 
‘tum, even in these constit:tional cases, but 
in them, it is never a command”. The 
Court may in an appropriate case overrule 
a previous decision taken by it, but that 
should be done only for substantial and 
‘compelling reasons. The power of review 
‘must be exercised with de care and cau- 
tion and only for advancing the publie 
well-being and not merely because it may 
appear that the previous decision was 
based on an erroneous view of the law. It 
‘is only where the en of the ear- 
lier decision would be productive of -mis- 
-chief or inconvenience or would have 
- the effect of deflecting the nation from 
‘the course which has been set by- the 
“ Constitution. makers: orto úse- the -words 


Minerva Mills Ltd: v. Union of India ` 


<- + §,C;°1829° 


of ‘Krishna Iyer, J. in’: Ambika -Prasad 
Misra v. State of U. P.. WP Nos. 1548 etc. 
of 1977 (Reported in AIR 1980 SC 1762). 
“where national crisis of great moment to 
the life, liberty and safety of this country 
and its millions are at stake or the basic 
direction of the nation itself is in peril 
of a shake-up” that the Court would be 
justified in reconsidering its earlier deci- 
sion and departing from it. It is funda- 
mental that the nation’s Constitution 
should not be kept in constant uncertainty 
by judicial review every now and then, 
because otherwise it would paralyse by 
perennial suspense all legislative and ad- 
ministrative action. on vital issues. The 
Court should not indulge in judicial desta- 
bilisation of State action and a view 
which has been accepted for a long period 
of time in a series of decisions and on the 
faith of which millions of people have 
acted and a large number of transactions 
have been effected, should not be dis- 
turbed. Let us not forget the words of 
Justice Roberts of the United States Sup- 
reme Court—words which are equally ap- 
plicable to the decision making process 


in this Court: 


_ “The reason for my concern is that the 
instant decision overruling that announc- 


‘ed about nine years ago, tends to bring 


adjudications of this tribunal into the 
same class as a restricted rail road ticket 
good for this day and train only...... It . 
is regrettable that in an era marked by 
doubt and confusion, an era whose grea- 
test need is steadfastness of thought and 
purpose, this Court which has been look- 


‘ed to as exhibiting consistency in adjudi- 


cation, and a steadiness which would 
hold the balance even in the face of tem- 
porary ebbs and flows of opinion, should 
now itself become the breader of fresh 
doubt and confusion in the public mind 
as to the stability our institutions.” 


Here the view that Article 31A is con- 
stitutionally valid has been taken in at- 
least three decisions of this Court, namely, 
Shankari Prasad’s case (AIR 1951 SC 458 
Sajjan Singh’s case (AIR 1965 SC 845) an 

Golak Nath’s case (AIR 1967 SC 1648) and 
it has held the field for over 28 years and 
on the faith of its correctness. millions 
of acres of agricultural land have chang- 
ed hands and new agrarian relations have 
come into being, transforming the entire 
rural economy. Even though the consti- 
tutional validity of Article 831A was not 
tested in these decisions by reference to 
the basic stricture doctrine, I do not 
think the Court would be justified in al- 


- lowing: the -earlier ‘decisions: ‘to ‘be’ recon- 
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sidered and the question of constitutional 
_ validity of Article 31A re-opened. These 
“decisions have aR ibe a quietus to the 
constitutional c oige against the vali- 
dity of Article 31A and this quietus should 
not now be allowed to be disturbed. I 
may point out that this view which I am 
taking is supported by the decision of this 
Court in Ambika Prasad Misra v. State 
of U. P. (supra). 


97. I may now turn to consider the 
constitutional challenge against the vali- 
dity of Article 31B read with the 9th 
Schedule. This Article was introduced in 
the Constitution along with Article 31A 
by the Constitution (First Amendment) 
Act, 1951. Article 31A as originally intro- 
duced wag confined only to legislation 
for acquisition of an estate or extinguish- 
ment or modification of any rights in an 
estate and it saved such legislation from 
attack under Arts. 14, 19 and 81. Now 
once legislation falling within this cate- 
gory was protected by Art. 31A, it was 
not necessary to enact another savin 

rovision in regard to the same kind o 
egislation. But, presumably, having re- 

ard to the fact that the constitutional 
ae was still in the stage of evolution and 
it was not clear whether a law, invalid 
when enacted, could be revived without 
being re-enacted, Parliament thought that 
Article 81A. even if retrospectively enact- 
ed, may not be sufficient to ensure the 
validity of a legislation which was already 
declared void by the courts as in Kamesh- 
war Singh’s case 1952 SCR 889: (AIR 
1952 SC 252), and therefore considered 
it advisable to have a further provision in 
Article 31B to specifically by-pass judg- 
ments striking down such legislation. That 
seems to be the reason why Art. 31B was 
enacted and statutes falling within Arti- 
cle 31A were included in the 9th Sche- 
dule. Article 31B was conceived. together 
with Article 81A as part of the same de- 
sign adopted to give protection to legisla- 
tion providing for acquisition of an estate 
or extinguishment or modification of any 
rights in an estate. The 9th Schedule of 
Art. 31B was not intended to include laws 
‘other than those covered by Art. 8JA. 
That becomes clear from the speeches of 
the Law Minister and the Prime Minister 
during the discussion on the Constitution 
(First Amendment) Act, 195]. Dr. Ambed- 
kar admitted of the 9th Schedule that 
prima facie “it is an unusual procedure” 
but he went on to add that “all the. laws 
that have been saved by this Schedule are 
laws that fall under Art. 31A”. Jawahar- 
lal Nehru also told Parliament. 
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“It is riot with any great satisfaction or 
pleasure that we have produced this long 
Schedule. We do not wish to add to it 
for two reasons. One is that the Schedule 
consists of a particular - of legislation, . 


generally speaking, and another type 
should not come _ in...... ” (emphasis 


supplied. Articles 31A and 81B were thus 
intended to serve the same purpose of 
protecting legislation falling within a cer- 
tain category. It was a double barrelled 
protection which was intended to be pro- 
vided to this category of legislation, since 
it was designed to carry out agrarian re- 
form which was so essential fo 
bringing about a revolution in 
the . socio-economic structure of the 
country. This was . followed by the 
Constitution (Fourth Amendment) Act, 
1955 by which the categories of legis- 
lation covered by Art. 81A were sought 
to be expanded by . adding certain new 
clauses after Clause (a). Originally, in the 
draft bill in addition to these clauses, 
there was one more clause, namely, cl. (d) 
which sought to give protection to alaw 
providing for the acquisition or requisi- 
tioning of any immovable property for the 
rehabilitation’ of . displaced " persons 
and, as a corollary to the proposed 
amendment of Article 81A it was pro- 
posed in Clause (5) of the Bill to add 
in the 9th Schedule two more State Acts 
and four Central Acts which fell within 
the scope of Cls. (d) and (f) of the revis- 
ed Article 31A. Vide Cl. .(4) of the State- 
ment of Objects and Reasons. The two 
State Acts which were proposed to be in- 
cluded in the 9th Schedule were the 
Bihar Displaced Persons Rehabilitation 
orate of Land) Act, 1950 and the 

nited Provinces Land Acquisition (Re- 


habilitation of Refugees). Act, 1948 
The West Bengal Land Develop- 
ment and Planning Act, 1948, which 
was struck down by this Court in 


State of West Bengal v. Bela Baner- 
jee 1954 SCR  558:(AIR 1954 SC 
170) and the invalidity of which really 
started the entire exercise of the Consti- 
tution (Fourth Amendment) Act, 1955, 
was however, left-out of the 9th Sche- 
dule in the draft Bill because it included 
certain purposes of acquisition which fell 
outside the proposed Cl. (d) of Art. 31A. 
But while the Constitution (Fourth 
Amendment) Act, 1955 was being debat- 
ed, an Ordinance was issued by the Gover- 
nor of West Bengal omitting with retros- 
pective effect all the items in the defini- 
tion of “public purpose’ except the settle- 
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ment of displaced persors who had mig- 
rated into the State of West Bengal, wit 
the result that the West Bengal Act as 
amended by the Ordinance came within 
the category of legislation specified in the 
proposed Cl. (d) of Art. 831A. In view of 
this amendment, the West Bengal Act, 
was included in the 9th Schedule by way 
of amendment of the draft Bill. It is sizni- 
ficant to note that a similar Orissa Sta-ute 
which provided for acquisition of lanc for 
purposes going beyond the proposed 
Clause (d) of Art. 831A ard which was not 
' amended in the same manner as the V/est 
Bengal Act, was not inchided in the 9th 
Schedule. A Central Act, namely. the 
Resettlement of Displaced Persons (Land 
Acquisition) Act, 1948 fell within the pro- 
posed Clause (d) of Art. 381A and it was 
` therefore included in the 9th Schedule in 
the draft Bill. The link between Arts. 31A 
and 3IB was thus maintained in the craft 
Bill, but when the draft Bill went before 
the Joint Committee, the propesed 
clause (d) of Article 31A was deleted and 
the Bihar, U. P. and West Bengal Acts 
as also the above-mentioned Central Act 
which were originally intended tc be 
within the scope and ambit of arti- 
cle 31A, became unrelated to that arti- 
cle. Even so, barring these four Acts all 
the other statutes included in the 9th 
Schedule fell within one or the o-her 
clause of the amended Art. 81A. Subse- 
quent to this amendment. several oher 
statutes dealing with agrarian reform 
were included in the 9th Schedule by the 
Constitution (Seventeenth Amendment) 
‘Act, 1964 and no complaint can be made 
in regard to such addition, because all 
these statutes partook cf the character 
of agrarian reform legislation and were 
covered by clause £. of Article 314 in 
view of the extended definition of “estate” 
substituted by the same amending Act, 
The, validity of the Constitution (Seren 
teenth Amendment) Act, 1964 was chal- 
lenged before this Court in Golak Neth’s 
case (AIR 1967 SC _ 1€48) (supra) and 
though the Court by a majority of six 
against five took.the view that Parliament 
has no power to amend any fundamental 
right, it- held that this decision would not 
ect the validity of the Constitu-ion 
(Seventeenth Amendment Act, 1964 and 
other earlier amendments to the Consti- 
tution and thus recognised the validity of 
the various constitutional amendments 
which included statutes im the 9th Sehe 
dule from time to time up to that date. 
Then came the Constitution (Twenty- 
ninth Amendment) Act. 1972 by which 
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two Kerala agrarian reform statutes were 
included in the 9th Schedule. The validity 
of the Twenty-ninth Amendment Act was 
challenged in Kesavananda Bharati’s case, 
(AIR 1978 SC 1461) but by a majority 
consisting of Khanna, J. and the six learn- 
ed Judges led by Ray, C. J., it was held 
to ‘be valid. Since all the earlier constitu- 
tional amendments were held valid on 
the basis of unlimited amending power of 
Parliament recognised in Shankari Prasad’s 
case and Sajjan Singh’s case and were ac- 
cepted as valid in Golak Nath’s case and 
the Twenty Ninth Amendment Act was 
also held valid in Kesavananda Bharati’s 
case, though not on the application of 
the basic structure test, and these consti- 
tutional amendments have been recognis- 
ed as valid over a number of years and 
moreover, the statutes intended to be pro- 
tected by them are all falling within Arti- 


-cle 381A with the possible exception of 


only four Acts referred to above, I do not 
think, we would be justified in re-open- 
ing the lee of validity of these con- 
stitutional amendments and hence we 
hold them to be valid. But, all constitu- 
tional amendments made after the deci- 
sion in Kesavananda Bharati’s case would 
have to be tested by reference to the 
basic structure doctrine, for Parliament 
would then have no excuse for saying that 
it did not know the limitation on its 
amending power. It may be pointed out 
that quite a large number of statutes 
have been included in the 9th Schedule 
by the subsequent constitutional amend- 
ments and strangely enough, we find for 
the first time that statutes have been in- 
cluded which have no connection at all 
with Article 31A or 31C and this device 
of Article 81B which was originally 
adopted only as a means of giving a more 
definite and assured protection to legisla- 
tion already protected under Article $1A, 
has been utilised for the totally different 
purpose of excluding the applicability of 
Fundamental Rights to all kinds of statu- 
tes which have nothing to do with 
perarem reform or Directive Principles. 
This is rather a disturbing phenomenon. 
Now out of the statutes which are or may 
in future be included in the 9th Sche- 
dule by subsequent constitutional amend- 
ments, if there are any which fall within 
a category covered by Article 31A or 31C 
they would be protected from challenge 
under Articles 14 and 19 and it would not 
be necessary to consider whether their 
inclusion in the 9th Schedule is constitu- 
tionally valid, except in those rare cases. 


where protection may be claimed for them 
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‘against violation’ of - any’ other - funda: 


mental rights... This question would -pri-` 


marily .arise only in regard to statutes not 
covered by Article 831A or 81C and in 
case of such statutes, the Court would 
have to consider whether the constitu- 
tional amendments including such sta 
tutes in the 9th Schedule violate the basic 
structure of the Constitution in granting 
them ‘immunity from challenge of the 
fundamental: rights. It is possible that in 
a given . case, . 
a fundamental right may involve viola- 
tion of the basic structure. It would .all 
- depend on the nature of the fundamental 

< right, the extent and depth of the infringe- 
ment, the purpose for which the infringe- 
ment is mad2 and its impact on the basic 
value of the Constitution. Take for ex- 
ample, right to life and personal liberty 
enshrined in Article 21. This stands on an 
altogether different footing from other 
fundamental rights. I do not wish to ex- 
press any definite opinion, but I may point 
out that if this fundamental right is vio- 
lated by any legislation, it may be diffi- 
cult to sustain a constitutional amendment 
which seeks to protect such legislation 
against challenge under Art. 21. So also 
where a legislation which has nothing to 
do with agrarian reform or oy Directive 
Principles infringes the ity clause 
contained in Article 14 and such legisla- 
tion is sought to be protected by a consti- 
tutional amendment by era it in the 
9th Schedule, it may be possible to con- 
tend that such constitutional amendment 
is violative of. the egalitarian principle 
which forms part of the basic structure. 
But these are only examples which I am 
giving by way of illustration, for other 
situations may arise where infraction of a 
fundamental right by a statute, if sought 
to be constitutionally protected, might 
affect the basic structure of the Constitu- 
tion. In every case, therefore, where a 
constitutional amendment includes a sta- 
tute or statutes in the 9th Schedule; . its 
constitutional validity would have to be 
` [considered by reference to the basic struc- 
ture doctrize' and such ' constitutional 
amendment would be liable to be declared 
invalid to the extent to which it damages 
Jor destroys the basic structure of the 
Constitution’ by according protection 
against violation of any particular funda- 
mental right. a 

- 98: -I will now turn to` consider the 


challenge’ against. the constitutional vali“ - 


dity of the unamended “Art. 31C. This 


article was introduced in ~ the  Constitu-'. 
- . tion by”: the . Constitution .. (Twenty-fifth : 


-` Minerva Mills Ltd. v. Union ‘of India’: `: ~~ 


even an abridgement of- 


TAER - 
Amendment) Act, 1971 and: it- provided in ` 
its first part that “Notwithstanding any- 
thing contained in Art. 18, no law giving 
effect to the policy of the State towards 
securing the principles specified in. cl. ©) 
or ©) of Art. 39 shall be deemed to be 
void on the ground that it is inconsistent 
with or takes away or abridges any of ` 
the rights conferred by Art. 14, Art. 19 or 
Art. $1”. It is not necessary to reproduce 
here the second part of the unamended 
Art. 81C’ because that was declared un- 
constitutional by the. majority decision in 
Kesavananda Bharati’s case (AIR 1978 SC 
1461) and must consequently be treated 
as non-est. The argument of Mr. Phadke 
against the constitutional validity of the 
unamended Art. 81C was the same as in 
case’ of Art. 31A, namely, that it 
emasculated the fundamental rights in 
Articles 14 and 19 and was, therefore, 
destructive of the basic structure of the 
Constitution. I shall presently examine 
this arguments on merits and demonstrate 
that it is unsustainable, but before I do 
so, I may point out at the outset that it 
is wholly unnecessary to. embark upon a 
discussion of the merits of this argument, 
because the first part of the unamended' 
Art. 81C was held to be constitutionally. 
valid by the majority decision in Kesava- 
nanda Bharati’s case and that decision 
being binding upon us, it is not open to 


- Mr. Phadke to reagitate this question. Out 


of the thirteen Judges who sat ‘on the 
Bench in Kesavananda Bharati’s ` case; 
Ray, J, as. he then was, 3 
Dwivedi, J., Khanna, J., Mathew, J.; 
Beg J. and Chandrachud, J.,.as he then 
was, took the view that the first part of 
the unamended Art. 81C was constitu- 
tionally valid, because the amendin 
power of Parliament was absolute an 
unlimited. Khanna, J. did not subscribe 
to the theory that Parliament had an ab- 
solute and unlimited right to amend: the 
Constitution and his view was that the’ - 
power of amendment conferred on Parlia: 
ment was a limited power restricting 
Parliament from so amending the Consti- 
tution as to alter its basic structure, but: 
even on the basis of this limited power; 
he upheld the constitutional -validity of 
the first part of the unamended | Arti-’ 
cle 31C. There were thus seven out of- 
thirteen Judges who held that the first 
part of the unamended Art. 81C was con- 
stitutionally valid, though the reasons: 
which . prevailed : with Khanna; J. for 
taking this view were différent from 


‘those ‘which prevailed with the other ‘six 


learned. Judges. Thé“issue‘as regards- thë- ` 
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-constitutionational validity of the first part 
of the unamended Art. 8K which directly 
arose for consideration before the Court 
was accordingly - answered in favour of 
the Government and the law laid. down . 
by the majority decision ‘was that the first 
part of the unamended Art. 81C was >on- 
stitutional and valid and this declarction 
of the law must be regarded as binling 
on the court in the present writ petitions. 
Mr. Phadke, however, disputed the cor- 
rectness of this proposition. and conterded 
that what was binding on the court was 
merely the ratio decidendi of Kesava- 
nanda Bharati’s case and not the corclu- 
sion that the first part of the unamerded 
Article 31C was valid. The ratio dece- 
dendi of Kesavanand Bharatis case (AIR 
1978 SC 1461), according to Mr. Phadke, 
was that the amendatory power of Parlia- 
ment is limited and it cannot be exezcis- 
ed so as to alter the basic structure of the 
Constitution and it was this ratio ceci- 
dendi which was binding upon us and 
which we must apply for the purpose of 
determining whether the first part of the 
unamended Article 31C was cons-itu- 
tionally valid. It is no doubt true, conced- 
ed Mr. Phadke, that the six leamed 
Judges headed by Ray, J. (as he then was) 
eld the first part of the unamended arti- 
cle 31C to be constitutionally . valid but 
that was on the basis tha: Parliament had 
absolute and unrestricted power to amend 
the Constitution, which basis was, accord- 
ing to the majority decision, incorrect, It 
was impossible to say, argued Mr. Phadke, 
what would have been the decision of the 
six learned Judges headed by Ray, J. (as 
he then was) if they had applied the zor- 
rect test and examined the constitutional 
validity of the first part of the unamended 
Article 31C by reference to the yardstick 
of the limited power of amendment, and 
their conclusion upholding the validity of 
the first part of the unamended Article 31C 
by applying the wrong test could not 
therefore be said to be binding on the 
Court in the present writ. petitions. This 
argument of Mr. Phadke is, in my opinon, 
not well founded and cannot be accept- 
ed. I agree with Mr. Phadke that the ratio 
decidendi. of Kesavananda ` Bharati’s case- 
was that. the amending power of Parlia- - 
ment is limited and Parliament cannot in 
exercise of the power. of amendment ater 
the basie structure of the Constitution. 
and the validity of every’. constitutional 
. amendment has therefore <o'be judged bý- 
., applying’.the test whether. or not it alters. 
_. the basie structure of: the Constitution 
- and. this.test. was not applied- by: the. six. 


.tects laws relating to certain 
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learned Judges headed by Ray, J. (as he 
then.was), but there my. agreement ends 
and I cannot accept the further argument 
of Mr. Phadke that for this reason, the 
conclusion reached . by the six learned 
Judges and Khanna, J., as regards the 
constitutionality of the first part of the 
unamended Article 81C has no validity. 
The issue before the court in Kesavananda 
Bharati’s case was whether. the first part 
of the unamended Article 81C was con- 
stitutionally valid and this issue was 
answered in favour of the ‘Government 
by a majority of seven against six, It 
is not material as to what were the reasons 
which weighed with each one of the 
Judges who upheld the validity of the 
first part of the unamended Article 31C. 
The reasons for reaching this conclusion 
would certainly have a bearing on the de- 
termination of the ratio decidendi of the 
case and the ratio decidendi would cer- 
tainly be important for the decision of 
future cases where the validity of some 
other constitutional amendment may come 
to be challenged, but so far as the ques- 
tion -of validity of the first part of the un- 
amended Article 81C is concerned, it was 
in so many terms determined by the 
majority decision in Kesavananda Bharati’s 
case and: that decision must be held bind- 
ing upon us. Mr. Phadke cannot there- 
fore be allowed to reopen this question 
and I must refuse to entertain the chal- 
lenge against the constitutional validity 
of the unamended Art. 31C preferred by 
Mr. Phadke. 


99.: But even if it were open to Mr. 
Phadke to dispute the decision in Kesava- 
nanda Bharati’s case (AIR 1978 SC 1461) 
and to raise a range a te against the con- 
stitutional validity of the first part of the 
unamended Article 81C, I do not think 
the challenge can succeed. What the first 
part of the unamended Article 81C does 
is merely to abridge the Fundamental 
Rights in Articles 14 and 19 by excluding 


their applicability to legislation giving) 


effect to the policy towards securing the 
principles specified in clauses (b) and (c) 
of Article 89. The first part of the un- 
amended Article 31C is basically of the- 
same genre as Article 81A with only this 
difference’ that whereas Article 81A pro- 
subjects, 
the first part’ -of the unamended i 
cle 81G deals’ with laws having. certain 


objectives, There is no qualitative. differ- . 


ence between’ Article 31A and .the first: 
part .of the unamended Article 81C ‘in so- 


far as the -exclusion gf Articles:‘14and?19 ` ` : 
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is concerned. The fact that the provisions 
of the first part of the unamended Arti- 
cle 31C are more comprehensive and 
have greater width compared to those of 
Article 31A: does not make any difference 
in principle. If Article 31A is constitu- 
tionally valid, it is indeed difficult to see 
how the first part of the unamended Arti- 
cle 81C can be held to be unconstitu- 
tional. It may be pointed out that the first 


part of the unamended Article 31C in fact’ 


stands on a more secure footing because 
it accords protection a infraction of 
Articles 14 and 19 to legislation enacted 
for giving effect to the Directive Princi» 
ples set out in clauses (b) and (c) of Arti- 
cle. 39. The legislature in enacting such 
legislation acts upon the constitutional 
mandate contained in Art. 87 according to 
which the Directive Principles are funda- 
mental in the governance of the coun- 
try and it is the duty of the State to apply 
those principles in making laws. It is for 
the purpose of giving effect to the Direc- 
tive Principles set out. in clauses (b) and 
(c) of Art. 89 in discharge of the consti- 
tutional obligation laid upon the State 
under Article 37 that Fundamental Rights 
in Articles 14 and 19 are allowed to be 
abridged and I fail to see how a constitu- 
tional amendment making such a provi- 
sion can be condemned as violative of the 
basic structure of the Constitution. There- 
fore even on first principle, I would be 
inclined to kold that the first part of the 
unamended Article 31C is constitutionally 
valid. 


100. That takes us to the next ground 


of challenge against the constitutional vali- 


” dity of the Constitution (Fortieth Amend- 
ment) Act, I976 in so far as it included 
the amending Acts 21 of 1975, 41 of 1975 
and 2 of 1976 in the 9th Schedule and 
the Constitution (Forty-second Amend» 
ment) Act, 1976 in so far as it introduced 
cls. (4) and (5) in Art. 868. The petition- 
ers contended under this head of chal- 
lenge that the Constitution (Fortieth 
Amendment) Act, 1976 was passed by the 
Lok Sabha on 2nd April, 1976 and the 
Constitution (Forty-second Amendment) 
Act, 1976 sometime in November, 1976. 
but on these dates the Lok Sabha was not 
validly in existence because it auto- 
matically dissolved on 18th March, 1976 
on the expiration of its term of 5 years. 


It is no doubt true that the House of Peo- 


ple (Extension of Duration) Act, 1976 was 
enacted by Parliament under the Proviso 
to Art. 83 (2) extending the duration of 
the Lok Sabha for a period of one year. 
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but the. argument of the petitioners was 
that this Act was ultra vires and void, be- 
cause the duration of the Lok Sabha could 
be extended under the proviso to’ Arti- 
cle 83 (2) only during the operation of a 
Proclamation of an Emergency and, in 
the submission of the petitioners, there 
was no Proclamation of Emergency in 
operation at the time when the House of 
People (Extension cf Duration) Act, 1976 
was passed, It may be conceded straight- 
way that, strictly speaking, it is super 
fluous and unnecessary to consider this 
argument because, even if the Constitu- 
tion (Fortieth Amendment) Act,. 1976 is 
unconstitutional and void and the Amend- 
ing Acts 21 of 1975, 41 of 1975 and 2 of 
1976 have not been validly included in 
the Sth Schedule so as to earn the protec- 
tion of Art. 31B, they are still, as pointed 
out earlier, saved from invalidation by 
Art. 831A and so far as the Constitution 
(Fortysecond Amnament) Act 1976 is 
concerned, we have already held that it 
is outside the constituent power of 
Parliament in so far as it seeks to include 
clauses (4) and (5) in Art. 368. But since 
a long argument was addressed to us 
seriously pressing this ground of chal- 
lenge, I do not think I would be unjusti- 
fied in dealing briefly with it. : 


101. It is clear on a plain natural con- 
struction of its language that under. the | 
Proviso to Art. 83 (2), the duration of the 
Lok Sabha could be extended only during 
the operation of a Proclamation of Emer- 
gency and if, therefore, no Proclamation 
of Emergency was in operation at the 
relevant time. the House of People (Ex- 
tension of. Duration) Act, 1976 would be. 
outside the competence of Parliament 
under the Proviso to Art. 83 (2). The ques- 
tion which thus requires to be considered 
is whether there was a Proclamation of 
Emergency in operation at the date when 
the House of People (Extension of Dura- 
tion) Act, 1976 was enacted. The learned 
Solicitor General appearing on behalf of ` 
the Union of India contended that not 
one but two Proclamations of Emergency. 
were in operation at.the material’ date; 
one Proclamation issued by: the President. 
on 8rd December, 1971 and the other Pro- 
clamation issued on 25th June, 1976. By 
the first Proclamation. the President in 
exercise of the powers conferred under 
cl. (1) of Art. 852 declared that a grave 
emergency existed whereby the security 
of India was threatened by external ag- 
gression. This Proclamation was approved 
by Resolutions of both the Houses of Par- 
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liament on` 4th December, 1971 as con- 
“templated under Cl. 2 (c) of Art. 852 and 
it continued in operation ‘until 21st March, 
1977 when it was revoked by a Proclama- 
tion issued by the President under Cl. 2 (a) 
‘of Art. 352. The first Proclamation of 
Emergency was thus in aperation at the 
date when the House of People (Ezxten- 
sion of Duration) Act, 1976 was enacted 
by Parliament. The second Proclamztion 
of Emergency was issued by the Fresi- 
dent Hitler Art. 352, cl. (1) and by this 
Proclamation, the President declared that 
a grave emergency existed whereby the 
security of India was threatened by inter- 
nal disturbance. This Proclamation was 
also in operation at the date of enact- 
ment of the House of People (Extersion 
of Duration) Act, 1976 since it was not 
revoked by another Prociamation issued 
under cl. 2 (a) of Art. 852 until 21st Mar., 
1977. The argument of the petitioners 
however, was that, though the first Pro- 
clamation of Emergency was validly -ssu-- 
ed by the President on account of ezter- 
nal aggression committed by Pakistan 
against India, the circumstances changed 
soon thereafter and the emergency wnich 
justified the .issue of the Proclametion 
ceased to exist and consequently the 2on- 
tinuance of the Proclamation was mala 
fide and colourable and hence the Pro- 
clamation, though not revoked until 21st 
March, 1977, ceased in Jaw to contnue 
in force and could not be said to bə in 
operation at the material date, namely, 
16th February, 1976. So far as the second 
Proclamation of Emergercy is concerned, 
the petitioners contended that it was ille- 
gal and void on three grounds, namely: (1) 
whilst the first Proclamation of Emergency 
was in operation, it was not competent to 
the President under Art. 352 clause (I) to 
issue another Proclamation of Emergeacy; 
(2) the second Proclamation of Emer- 
gency was issued by the President on the 
advice of the Prime Minister and smce 
this advice was given by the Prime Min- 
ister without consulting the Council of 
Ministers, which alone was compe-ent 
under the Government of India (Transac- 
tion of Business) Rules, 1361 to deal with’ 
the question of issue of a Proclama-ion 
of Emergency, the second Proclama-ion 
of Emergency could not be said to have 
been validly issued by th2 President; and 
(8) there wag no threat to the security of 
India on account of internal disturbance, 
which could justify the issue of a Prozla- 
mation of Emergency and the second Pro- 
clamation was issued, not for a legitimate 


purpose sanctioned by clause (1) of Arti- 
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cle 852 but with a view to perpetuating 
the Prime Minister in power and it was 
clearly mala fide and for collateral pur- 
pose and hence outside the power of the 
President under Art. 352 cl. (1). The peti- 
toners had to attack the validity of both 
the Proclamations of Emergency, the.con- 
tinuance of one and the issuance of an- 
other, because even if one Proclamation 
of Emergency was in operation at the 
relevant time, it would be  sufticient to 
invest Parliament with power to enact 
the House of People (Extension of Dura- 
tion) Act, 1976. Obviously, therefore, if 
the first Proclamation of Emergency was 
found to continue in operation at the date 
of enactment of the House of People (Ex- 
tension of Duration) Act. 1976, it would 
be unnecessary to consider whether the 
second Proclamation of Emergency was 


validly -issued by the President. I will ac- 


cordingly first proceed to examine whe- 
ther the first Proclamation of Emergency 
which was validly issued by the Presi- 
dent ceased to be in force by reason of 
the alleged change in circumstances 
and was not operative at the relevant time. 
It is only if this question is answered in 
favour of the petitioners then it would 
become necessary to consider the ques- 
tion of validity of the second Proclama- 
tion of Emergency. 


102. I think it is necessary to em- 
phasise even at the cost of repetition that 
it was not the case of the petitioners that 
the first Proclamation of Emergency when 
issued, was invalid. It is a historical fact . 
which cannot be disputed that Pakistan 
committed aggression against India on 3rd 
December, 1971 and a grave threat to the 
security of India arose on acccunt of this 
external aggression. The President was, 
therefore, clearly justified in issuing 
the first Proclamation of Emergency 
under cl. (1) of Art. 852. The petitioners, 
however, contended. that the circum- 
stances which warranted the issue of the 
first Proclamation of Emergency ceased 
to exist and put forward various facts 
such as the termination of hostilities with 
Pakistan on 16th December, 1971, the 
signing of the Simla Pact on 2nd June, 
1972, the resumption of postal and tele- 
communication links on 4th November, 
1974 and the conclusion of trade agree- 
ment between India and Pakistan on 24th 


. November, 1974 as also several statements 


made by the Prime Minister and other 
Ministers from time to time to show that 


the threat to the security of India on ac- 
count of external aggression ceased long 
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before 1975 and there was absolutely no 
‘justification whatsoever to. continue the 
Proclamation and hence the continuance 
of the Proclemation was mala fide and in 
colourable exercise of power and it was 
liable to. be declared. as unconstitutional 
and void. I do not think this contention 
of the petitioners can be sustained on a 
proper interpretation of the Pon of 
Art. 352. This Article originally consisted 
of three clauses, but by Section 5 of the 
Constitution (Thirty-eighth Amendment 
Act, 1975, clauses (4) and (5) were adde 

in this Article and thereafter, by a fur- 
ther amendment made by Sec. 48 of the 
Constitution (Forty-second Amendment) 
Act, 1976, another clause (2A) was intro- 
duced after cl. (2). The whole of this 
Article is not relevant for our purpose 
but I shall set out only the material provi- 
sions thereof which have a bearing on the 
controversy between the parties; 


“352 (1). If the President is satisfied 
that a grave emergency exists whereby 
the security of India or of any part of the 
territory: thereof is threatened, whether 
by war or external aggression or internal 
disturbance, he may, by Proclamation, 
make a declaration to that effect (in re- 
spect of the whole of India or of such 
part of the territory thereof as may be 

- specified in the Proclamation). 


2) A Proclamation issued under cl. (1)— 
a) may be revoked (or varied) by a 
subsequent Proclamation; 


- (b) shall be laid before each House of 
Parliament; 


© (c) shall cease to operate at the expira- 
tion of two months unless before the ex- 
piration of that period it has been approv- 
ed by resolutions of both Houses of Par- 
liament. ; 

(8) A Proclamation of Emergency de- 
claring that the security of India or of 
any part of the territory thereof is threa- 
tened by wer or by external aggression or 
by internal disturbance may be madebe- 
fore the actual occurrence of war or of any 
such aggression or disturbance if the Pre- 
sident is satisfied that there is imminent 
danger thereof. 


(4) The power conferred on the Pre- 
sident by this article shall include the 
power to issue différent Proclamations on 
different grounds, being war or external 
‘aggression or internal disturbance or 
- imminent danger -of war or external ag- 


-gression or: internal disturbance, , whether. 
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or not. there .is a. Proclamation .already. 
issued by the. President under Cl. (1) and 
such Proclamation is in operation. 

(5) Notwithstanding anything in - this 
Constitution— `>  ._ . 

(a) the satisfaction of the President 
mentioned in Cls. ie and (8) shall be final 
and conclusive and shall not be questioned 
in any Court on any ground; 

‘ (b) subject to-the provisions of Cl. (2), 
neither the Supreme Court nor any other 


‘court shall have jurisdiction to entertain 


any question, on eny ground, regarding 
the validity of— ae 


(i) a declaration made by Proclamation 
by the President to the effect stated in 
Clause (1); or - 


(ii) the continued operation of such Pre- 
clamation.” 
Now it is obvious on a plain natural con- 
struction of the language of Cl. (1) of 
Art. 852 that the President can take ac- 


“tion under this Clause only if he is satisfi- 


ed that a grave emergency exists whereby 
the security of India or any part of the 
territory thereof is threatened, whether 


.by war or external aggression or internal 


disturbance. The satisfaction of the Pre- 
sident “that a grave emergency exists 
whereby ‘the security of India........ is 
threatened whether by war or external 
aggression or internal disturbance” is..a 
condition precedent which must be fulfil- 
ed before the President can issue a Pro- 
clamation under Art. 852°C]. (1). Whena 


-this condition precedent is satisfied, the 


President may exercise the power under 
Cl. (1) of Art. 352 and issue a Proclama- 
tion of Emergency. The constitutional im- 
plications of a declaration of emergency 
under Art. 852 Cl. (1) are vast and they 
are provided in ‘Arts. 88 (2), 250, 853, 354, 
358 and 859. The emergency being an ex- 
ceptional situation arising out of a 
national crisis certain wide and sweeping 
powers have been conferred on the 
Central Government and Parliament with 
a view to combat the situation and restore 
normal conditions. One such’ power is 
that given by Art. 83 (2), which provides 
that while a Proclamation of Emergency 
is in operation, Parliament may by law 
extend ‘its duration for a period not ex- 


‘ceeding one year at a time. Then another 


power conferred is that under Art. 
which says that, while a Proclamation of 


Emergency is in operation, Parliament 


shall have the power to make laws for 
the whole or any part of the territory. of 
India with respect to any of the matters 


„enumerated. in- the State. List,’ The. effect, 


-power of a similar kind is 


“980 


“ of this provision is- that the federal struc- 
‘ture based on ‘separation. of powers -s put 
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out of action for the time being. Arother 
given by Arti- 
cle 353 which provides that during the 


_ time when .a Proclamation of Emerzency 


_ is in force, the executive powers of the 


. Union shall extend to the giving of direc- 


tions to any State as tc the manner in 
which the executive’ power thereof is to 


‘be exercised. This provision also derc gates 
from the federal principle which = 
the basis of the Constitution. Ther we 


zorms 


come to Art, 354 which confers power on 
the President, during tke operation >of a 


‘Proclamation of Emergency, to direci that 


the provisions relating to distributien of 
revenues under Arts. 26€ to 270 shall. have 
effect subject to such modifications cr ex- 
ceptions as he thinks fit. Another drastic 
consequence of the Proclamation of 


. Emergency is that provided in Art. 358 


forcement has been suspended by 
President by an Order made under C. (1). 

` These, are the drastic consequences whic 
ensue upon the making of a declaration 


has the effect of 
‘power structure under the 
But it is a necessary power given te the 


„external aggression or internal dis-urb- 


„has to 
-and caution and utmost responsibilitz. 


which suspends the cperation of the 
Fundamental Rights guaranteed under 


_Art. 19 while a Proclamation of Emer- 


gency is in operation. Art. 359 Cl. (1 em- 


` powers the President during the operation 


of a Proclamation of Emergency to nake 


“an Order suspending the enforcemeat of 


any of the Fundamental Rights conferred 
by Part III and Cl. (1A) introduced ty the 
Constitution (Thirty Eight Amendment) 
Act, 1975 suspends the operation of hose 
Fundamental Rights of which. the ae 

e 


of emergency. The issue of a Proclamation 
of Emergency makes serious inroads into 


„the principle of federalism and emascu- 


lates the operation and efficacy of the 
Fundamental Rights. The power of de- 
claring an emergency is therefore a power 
fraught with grave consequences and it 
disturbing the entire 
Constitction. 


Central Government with a view to arm- 


_ing it adequately to meet an exceptonal 


situation arising out of tareat to the <ecu- 
rity of the country on account of wer or 


ance.or imminent danger of any such 
calamity. It is therefore a power which 
e exercised with the greatest care 


108. It will be convenient at this stage 
to consider the question as to whether 


‘ and if so to what extent, the Court can 


review the constitutionality of a Proclama- 


‘ tion of -Emergericy -issued -under ‘Art: 352- - 


$. C. 1837 


Cl. (1). There were'two ‘objections put 
forward.on behalf of . the ` respondents 


Union. of India ` 


‘against the competence of the Court to 
‘examine the question of validity of a Pro- . 


clamation of Emergency. One objection 
was that the question whether a grave 
emergency exists whereby the security 
of India or any part thereof is threatened 
by war or external aggression or internal 
disturbance is essentially a political ques- 
tion entrusted by the Constitution to the 
Onion Executive and on that account, it 
is not justiciable before ‘the court. It was 
urged that having regard to the political 
nature of the problem, it was not amen- 
able to judicial determination and hence 
the court must refrain from inquiring into 
it. The other objection was that in any 
event by reason of Cis. (4) and (5) of 
Art. 352, the Court had. no jurisdiction to 
question the satisfaction of the President 
leading to the issue of a Proclamation of 
Emergency or to entertain any question 
regarding the validity of the Proclamation 
of Emergency or its continued operation. 
Both these objections are in my view 
unfounded and they do not bar judicial 
review of the validity of the Proclamation 
of Emergency issued by the President 
under Article 352 Cl. (1). My ‘reasons for 


Saying so are as follows. 


104. It is axiomatic that if a question 
brought before the court is purely a poli- 


‘tical question not involving determination 


of any legal or constitutional right or 


-obligation, the court would not entertain 


it, since the court is concerned only with 
adjudication of legal rights and liabili- 
ties. But merely because a question -has 
a political complexion, that by itself is 
no ground why the court should shrink 
from performing its duty under the Con- 
stitution, if it raises an issue of constitu- 
tional determination. There are a large 
number of decisions in the United States 
where Supreme Court has entertained ac- 
tions having a political complexion be- 
cause they raised constitutional issues. 
Vide Comillion v. Lightfoot (1960) 864 US 
889 and Baker v. Carr. (1961) 369 US 
186. The. controversy before -the court 


- may be political in character, but so long 


as it involves determination of a constitu- 
tional question, the court cannot decline 
to entertain it. This is also the view taken 
by Gupta. J. and myself in State of Rajas- 
than v. Union of India (1977) 8 SCC 592: 
(AIR 1977 SC 1861). I pointed out in my 
judgment in that case and I still stand by . 
it, that merely because a question. has a 
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hands in despair and declare “Judicial 
hands off’. So long as the question is 
whether an authority under the Constitu- 
tion has acted within the limits of its 
power or exceeded. it, it can certainly be 
decided by the court. Indeed ‘it would be 
its constitutional obligation to do so. I 
have said before, I repeat again, that the 
Constitution is suprema lex, the para- 
mount, law of the land, and there is no 
department or branch of government 
above or beyond it. Every organ of gov- 
ernment, be it the executive or the legis- 
lature or the judiciary, derives its auth- 
ority from the Constitution and it has to 
act within the limits of its authority and 
whether it has done so or not is for the 
Court to decide. The Court is the ultimate 
‘interpreter of the Constitution and when 
there is manifestly unauthorised exercise 
-of power under the Constitution, it is the 
duty of the Court to intervene. Let it not 
be forgotten, that to this Court as much 
as to other branches of government, is 
committed tke conservation and further- 
ance of constitutional values. The Court’s 
task is to identify those values in the 
constitutional plan and to work them 
into life in the cases that reach the court. 
“Tact and wise restraint ought to temper 
any power but courage and the accept- 


ance of responsibility have their place 
too.” The Court cannot and should not 
shirk this responsibility, because it has 


sworn the oath of allegiance to the Con- 
stitution’ and is also accountable to the 
‘tpeople of this country. It would not 
therefore, be right for the Court to decline 
to examine whether in a given case 
there is any constitutional violation in- 
volved in the President issuing a Procla- 
mation of Emergency under Cl. (1) of 
Art. 352. f 


105. But when I say this, I must make 
it clear that the constitutional jurisdiction 
of this Court does not extend further than 
saying whether the limits on the power 
conferred by the Constitution on the Pre- 
sident have been observed or there is 
transgression of such limits. Here the only 
limit on the power of the President under 
Article 352 Cl. (1) is that tbe President 
should be satisfied that a grave emer- 
gency exists whereby the security of 
India or any part thereof is threatened 
whether by war or external aggression or 
internal disturbance. The satisfaction of 
the President is a subjective one and can- 
nat he decided by reference to any ob- 
jective tests. It is deliberately and advi- 
‘sedly subjective because the matter.'in res- 
pect to which he is to be satisfied is of 
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such a nature that its decision must neces- 
sarily be left to the Executive branch of 
Government. There may be a wide range 
of situations which may arise and their 
political implications and consequences 
may have to be evaluated in order to'de- 
cide whether there is a situation of grave 
emergency by reason of the security of 
the country being threatened by war or 
external aggression ‘or internal distur- 
bance. It is not a decision which can be 
based on what the Supreme Court of the 
United States has described as “judicially 
discoverable and manageable standards”. 
It would largely -be a political judgment 
based on assessment of diverse and varied 
factors, fast-changing situations, potential 
consequences and a host of other impon- 
derables. It cannot therefore, by its very 
nature, be a fit subject matter for adju- 
dication by judicial methods and materials 
and hence it is left to the subjective satis- 
faction of the Central Government which 
is best in a position to decide it. The 
court cannot go into the question of cor- 
rectness or adequacy of the facts and cir- 
cumstances on which the: satisfaction of 
the Central Government is based. That 
would be a dangerous exercise for the 
Court, both because it is. not a fit instru- 
ment for detérmining a question of this 
kind and also because the court would 
thereby usurp the function of the execu- 
tive and in doing so, enter the “political 
thicket” which it must: avoid, if it is to 
retain its -legitimacy with the people. 
But one thing is certain that if the satis- 
facion is mala fide or is based.on wholly 
extraneous and irrelevant grounds, the 
court would have jurisdiction to examine 
it, because in that case there would be 
no satisfaction of the President in regard 
to the matter on which he is required to 
be satisfied. The satisfaction of the Pre- 
sident is a condition precedent to the ex- 
ercise of power under Art. 352 Cl. (1) and 
if it can be shown that there is no satis- 
faction of the President at all, the exer- 
cise of the power would be constitution- 
ally invalid. It is true that by reason of 
clause (5) (a) of Art. 352, the satisfaction 
of the President is made final and conclu- 
sive, and cannot be assailed on any 
ground, but as I shall presently point out, 
the power of judicial review is a part of 
the basic structure of the Constitution and 
hence this provision debarring judicial re- 
view would be open to attack on the 
ground that it is’ unconstitutional and 


void as damaging or destroying the basic 
structure. This attack against constitu- 
tionality can, however, be averted by 
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reading the provision to mean—and. that 
is how I think it must.be read—that the 
immunity from challenge granted by it 
does not apply where the challenge is not 
that the satisfaction is improper or un- 
justified but that there is no satisfaction 
at all. In such a case, it is not the satis- 
faction arrived at by the President which 
is challenged but the existence of the 
satisfaction itself. Where therefore the 
satisfaction is absurd or perverse or mala 
fide or based on a wholly extraneous and 
irrelevant ground, it would be no satis- 
faction at all and it would be liable to be 
challenged before a Court, notwithstand- 
ing Clause (5) (a) of Article 352. It must 
of course, be conceded chat in most cases 
it would be difficult if not impossible, to 
challenge the exercise of power under 
Article 352 Clause () even on this limit- 
ed ground, because the facts and circum- 
stances on which the sazisfaction is based 
would not be known, but where it is pos- 
sible, the existence of tke satisfaction can 
always be challenged on the ground that 
it is mala fide or based on a wholly ex- 
traneous or irrelevant ground. 


106. It is true that so far there is no 
decision of this Court taking the view 
that the validity of a Proclamation of 
Emergency can be examined by the court 
though within these narrow limits. But 
merely because there has been no occa- 
sion for this Court to mounce on the 

estion of  justiciakility of a Pro- 
Baman of Emergenzy no inference 
.can be drawn that a 
of Emergency is immune from judi- 
cial scrutiny. The question whether 
or not a Proclamation o€ Emergency can 
be judicially reviewed on the ground that 
it is mala fide or an abuse of power of 
the President did arise before this Court 
in Ghulam Sarwar v. Union of India 
1967) 2 SCR 271:(AIR 1967 SC 1835), 

ut the court declined to express any 
‘opinion on this question since no material 
was placed before the Court making out 
a case of mala fides or abuse of power. 
Undoubtedly, in the subsequent decision 
- of this Court in Bhutnath Mato v. State 
of West Bengal (1974) 1 SCC 645:(AIR 
1974 SC 806) there are one or two ob- 
servations which might szem to suggest at 
first blush that a Proclamation of Emer- 
gency being a political matter is “dehors 
our ken”, but if one locks closely at the 
judgment of Krishna Iyer, J. in that case, 
it will be apparent that he does not lay 
down that a Proclamation of Emergency 
cannot be reviewed by the judiciary even 
on a limited ground and leaves that ques« 
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tion open and ah i the contention of 
the petitioner challenging the’ continuance + 
of Emergency only on the ground that 
“the onus of establishing the continuation 
of Emergency and absence of any ground 
whatever for the subjective satisfaction of 
the President, heavy as it is, has hardly 
been discharged,” and. consequently it 
would be an academic exercise in con- 
Stitutional law to pronounce on the ques- 
tion of judicial reviewability of a Pro- 
clamation ef Emergency. There is thus no 
decision of this court holding that a Pro-. 
clamation of Emergency is beyond the 
judicial ken and I am not fettered by any 
such decision compelling me to take a 
view different from the one which I have 
expounded in the preceding paragraph of 
this opinion. In fact, the judgment of 
Gupta, J. and Myself in State of Rajas- 
than v. Union of India (AIR 1977 SC 1861) 
(supra) completely support me in the view 
I am taking. A Proclamation of Emergency 
is undoubtedly amenable to judicial review 
though on the limited ground that no 
satistaction as required by Art. 352 was 
arrived at by the President in law or that 
the satisfaction was absurd or perverse 
or mala fide or based on an extraneous or 
irrelevant ground. 


107. Now the question arises whe- 
ther the continuance of a Proclamation of 
Emergency valid when issued can be 
challenged before the court on the ground 
that the circumstances which necessitated 
or justified its issuance have ceased to 
exist. Can the court be asked to declare 
that the Proclamation of Emergency has 
ceased to exist and is no longer in force 
or does the Proclamation continue to be 
in force until it is revoked by another 
Proclamation under Clause (2) (a) of Arti- 
cle 352. The answer to this question de- 
pends on the interpretation of clause (2) 
of Art. 352. That clause says in sub- 
clause (a) that a Proclamation of Emer- 
gency issued under clause (1) may be 
revoked by a subsequent Proclamation. 
Sub-clause (b) of that clause requires that 
a Proclamation issued under Cl. (1) shall 
be laid before each House of Parliament 
and under sub-clause (c) such a Proclama- 
tion ceases to Bas og at the expiration of 
two months, unless it has been approved 
by both Houses of Parliament before the 
expiration of two months. It ig clear from 
this provision that a Proclamation of 
area gad validly issued under Cl. (1) 
would continue to operate at least for a 
period of two months and if before the ex- 
piration of that period, it has been ap- 
proved by resolutions of both Houses of 
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Parliament, it: would’.continue to operate 
further even beyond the period of: two 
months, ‘and the only way in... which it 


can be brought to‘an end is by revoking’ 


it by another Proclamation issued under 
Clause (2) (a). There -is no other way in 
which it can cease to operate. Neither 
Art. 352 nor any other Article of the Con- 
stitution contains any _ provision saying 
that a Proclamation of Emergency validly 
issued under Clause (1) shall cease to 
operate as soon as the circumstances war- 


It is, therefore, clear ona plain natural 
interpretation of the language of sub- 
clauses (a) to (c) of Clause (2) that so long 
as the Proclamation of Emergency is not 
revoked by. another Proclamation - under 
sub-clause (2) (a), it would continue to be 
in operation irrespective of -change of 
circumstances. It may be pointed out that 
this interpretation of the provision of 
Clause (2) of Art. 352.is supported by the 
decision of this Court in Lakhan Pal v. 
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1967 SC 243) where dealing with a. simi- 
lar contention urged on behalf of the 
petitioner that the continuance of the 
ergy which .was declared on. 26th 
October 1962 was a fraud on the Con- 
stitution, this ` Court speaking through 
Sarkar, C. J. pointed out that “the only 
way a Proclamation ceases to have effect 
is by one of the events mentioned in this 


clause” and since neither had happened, 


the .Proclamation must be held to have 
continued in operation. The petitioner 
urged in that case that armed aggression 
_which justified. the issue of the Proclama- 
tion of Emerg2ncy had come to an end and 
. the continuance of the Proclamation was 
therefore unjustified. But this contention 
was negatived on the ground that the 
Proclamation having been approved by the 


two Houses of Parliament within.a period - 


of two months of its issuance, it could 


cease to have effect only if revoked by 


another Pioclamation and that not having 


happened, the Proclamation continued to ~ 


be in force. It is true that the power to 
‘. ‘revoke a Proclamation of Emergency is 
. vested only in the Central Government 

_and it is possible that the Central Gov- 
ernment may abuse this power by refus- 


ing to revoke a Proclamation of Emer-. 


gency even though the circumstances jus- 
tifying the issue of Proclamation . have 


ceased. to exist and thus prolong . base-- 


| ‘lessly: the state of emergency obliterating 


the Fundamental Rights and. this may en- - 


- courage a totalitarian’ trend. But the pri- 


A mary. and real- safeguard of the. citizen. 
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against such. abuse of power lies in “the .'- 


good sense:of the people and in the ‘sys-. 


„tem of representative and responsible 


Government” which is- provided in the 
Constitution. Additionally, it may be pos- 
sible for the citizen in a given case to 
move the court for issuing a writ of 
mandamus for revoking the Proclamation 
of Emergency if he is able to show by | 
placing clear and cogent material before 
the court that there is no justification at 
all for the continuance of the Proclama- . 
tion of Emergency. But this would be a . 
very heavy onus because it would be en- 
tirely for the executive Government -to be 
satisfied -whether a situation has - arisen 
where the Proclamation of Emergency 
can be revoked. There would be so many - 
facts and circumstances and such diverse 
considerations to be taken into account 
by the executive Government before it 
can be satisfied that there is no- longer 
any grave emergency whereby the secu- 
rity of India is threatened by war or ex- 
ternal aggression or internal disturbance. 
This is not a matter which is a fit subject 
matter for judicial determination and the 
not interfere with the satis- 
faction of the executive Government in 
this regard unless it'is clear on the mate- 
rial on record that there is absolutely no 
justification for the continuance of the 

roclamation of Emergency and the Pro- 
clamation is being continued mala fide or 
for a collateral purpose. The court may in 
such a case, if satisfied beyond doubt, 

ant a writ of mandamus directing the 

entral Government to revoke the‘: Pro- 
clamation of Emergency. But until: that 
is done, the. Proclamation of Emergency : 
would continue in operation and it can- 
not be said that, though not revoked by 
another Proclamation, it has still ceased 
to be in force. Here, in the present case 
it was common ground that the first Pro- 
clamation of Emergency issued on 8rd 
December. 1971 was not revoked by an- |. 
other Proclamation under Cl. (2) (a) of Arti- . 
cle 352 until 21st March 1977 and ‘hence 
at the material time when the House of 


. People (Extension of Duration) Act; 1976 


was passed, the first Proclamation of 
Emergency was in operation. ; 


108. Now if the first Proclamation of 
Emergency was in Pp emon at the’ rele- 
vant time, it would be. sufficient com- 
pliance with. the requirement of the pro- - 
viso to Clause (2) of Art, 83 and- it would - 


-be unnecessary to- consider whether ‘the ; 
second Proclamation of Emergency was- 
validly -issued «by .the President. ‘But; con- © > ° 
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-terided the petitioners,- the House of 
People (Extension of. Duration) Act, 1976 
. on a proper interpretation of Section 2 
poene the operational existence of 
oth the Proclamations of Emergency and 


if either of them was not in existence at - 


the material date, the Act would be in- 
operative and would no: have the efect 
of extending the duration of the Lok 
Sabha, It was therefore not enough for 
the respondents to estab:ish that the first 
Proclamation of Emergency was in ogera- 
tion at the relevant date, but- it was fur- 
ther necessary to show chat the second 
Proclamation of Emergency was also in 
operation and hence it was necessary to 
consider whether the second Proclema- 
tion of emergency was validly issued by 
the President. The respondents souglt to 
answer this contention cf the petiticners 
by saying that oh a proper construction 
of the language of-Secticn 2, it was: rota 
condition precedent to the operation of 
the House of People (Extension of Dura- 
tion) Act, 1976 that both the Proclema- 
tions of Emergency should be in ogera- 
tion at the date when th2 Act was eract- 
ed. The House of People (Extension of 
Duration) Act, 1976 no doubt referred to 
both the Proclamations of Emergency be- 
ing in operation but that wag merely, said 
the respondents, by way of recital and it 
was immaterial whether this recital was 
correct or incorrect, because so lon as 
it could be objectively established that 
one Proclamation of Emergency at _east 
was in operation, the requirement of the 
proviso to Art. 83 Cl. (2 would be stis- 
fied and the Act would be within the 
competence of Parliament to enact. Taese 
rival contentions raised a question. of 
construction of S. 2 of the House of 
People (Extension of Duration) Act, 
1976. It. is a simple question which Joes 
not admit of much doubt or debate and 
a plain grammatical reading of S. 2 is 
sufficient to answer it. Ic would be zon- 
venient to reproduce §. 2 which conci- 
dentally happens to be the only operctive 
section of the Act: 

“Section 2: The period of five years 
- (being the period for which the. House 
of the People may, unde- Cl. (2) of Arti- 
cle 88 of the Constitution, continue from 
the date appointed for its first meeting) 


in relation to the presert House of the 


People shall, while the Proclamation: of 


Emergency issued on the 8rd day of- 


December, 1971 and on the 25th day of 
June, 1975, are both in >peration, be ex- 
tended for a period of ore year: . 
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Provided that if both. or either of the 
said Proclamations cease or ceases to 
operate before the expiration of the said 
period of one year, the present House of 
the People shall, unless previously dis- 
solved under Cl. (2) of Article 83 of the 
Constitution, continue until six months 
after the cesser of operation of the said 
Proclamations or Proclamation but not be- 
-yond the said -period of one year.” 

While interpreting the Papag. of this 
section, it is necessary to bear in mind 
that the House of People (Extension of 
Duration) Act, 1976. was enacted under 
the proviso to Cl. (2) of Art. 83 for the 
purpose of extending the duration of the 
Lok Sabha and it was a condition precedent 
to the exercise of this power by Parlia- 
ment that there should be a Proclamation 
of Emergency in operation at the date 
when the Act was enacted. Now according 
to Parliament there were two Proclama- 
tions of Emergency which were in opera- 
tion at the material date, one issued on 
8rd December 1971 and the other on 
25th June 1975 and the condition prece- 
dent for the exercise of the power under 
the proviso to Cl. (2) of Art. 83 to enact 
the House of People (Extension of Dura- 
tion) Act, 1976 was satisfied. It was, from 
the point of view of legislative drafting. 
not necessary to recite the fulfilment of 
this condition precedent, but the drafts- 
man of the Act, it seems, thought it ad- 
visable to insert a recital that this condi- 
tion precedent was satisfied and he, 
therefore. introduced the words “while 
the Proclamations of Emergency issued 
on the 3rd day of December, 1971 and on 
the 25th day of June, 1975 are both in 
operation” before the operative part in 
Sec., 2 of the Act. These words were in- 
troduced merely by way of recital of the 
satisfaction of the condition precedent 
for justifying the exercise of the power 
under the proviso to Cl. 2 of Art. 83 

to lay down 
a.condition for the operation of S. 2 of 
the Act. Section 2 clearly and in so many 
terms extended the duration of the . Lok 
Sabha for a period of one year and this 
extension was not made dependent on 
boththe Proclamations of Emergency be- 
ing in operation at the date of the enact- 
ment of. the Act. It was for a definite 
period of one year that the extension was 
effected and it was not co-extensive with 


‘the operation of both the Proclamations of 


Emergency. The extension for a period of 
one year was made once and for all by| - 
the enactment of Section 2 and the re- 
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ference to both the Proclamations of 
Emergency teing in operation was merely 
for the purpose of indicating that both 
the Proclamations of Emergency being in 
operation, Parliament had competence to 
make the extension. It was therefore not 
at all necessary for the efficacy of the 
extension that both the Proclamations of 
Emergency should be in operation at the 
date of enactment of the Act. Even if one 
|Proclamation of Emergency was in opera- 
tion at the material date, it would be 
sufficient to attract the power of Parlia- 
ment under the proviso to Art. 83 Cl. (2) 
to enact the Act extending the .duration 
of the- Lok Sabha. Of course. it must be 
conceded that Parliament proceeded on 
the assumption that both the Proclama- 
tions of Emergency were in force at the 
relevant date and they invested Parlia- 
ment with power to enact the Act, -but 


even if this legislative assumption were. 


unfounded, it would not make any differ- 
ence to the validity of the exercise of the 
power, so long as there was one Pro- 
~‘clamation of Emergency in operation 
which authorised Parliament to extend 
the duration of the Lok Sabha under the 
proviso to Clause (2) of Article 83. It is 
true that. the proviso to S. 2 enacted that 
if both or either of the Proclamations of 
Emergency cease or ceases to operate be- 
fore the expiration of the’ extended period 
of one year, the Lok Sabha shall con- 
tinue until six months after the cesser of 
operation of the said Proclamations or 
Proclamation. not going beyond the 
period of ona year, but the opening part 
of this proviso can have application only 
in relation to a Proclamation of Emer- 
gency which was in operation at the date 
of enactment of the Act. If such a Pro- 
clamation of Emergency which was in 
operation at the material date ceased to 
operate- before the expiration of the ex- 
tended period of one year, then the term 


of the Lok Sabha would not immediately - 


come to an end, but it would continue 
for a further period of six months but not 
so as.to exceed the extended iod of one 
year. This provision obviously could have 
no application in relation to the second 
Proclamation of Emergency if it was void 
when issued. In such a case, the second 
Proclamation not being valid at all at the 
date of issue would not be in operation 
at all and it could’ not cease to operate 
after the date of enactment of the Act. 
The proviso would in that event have to 
be read as relating only to the first Pro-. 
clamation of Emergency, and since that 
Proclamatior. of Emergency continued 
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until it was revokec on 2lst March, 1977, 
the duration of the Lok Sabha was validly 
extended for a period of one year from 
18th March, 1976 and hence there was a 
validly constituted Lok Sabha .on the 
dates when the Constitution (Fortieth 
Amendment) Act, 1976 and the Constitu- 
tion (Forty-second Amendment) Act, 1976 
were passed by Parliament. On this view 
it ıs not at all necessary to consider whe- 
ther the second Proclamation of Emer- 
gency was validly issued by the Presi- 
dent. It is the settled practice of this 
Court not to say more than is necessary 
to get a safe resting place for the decision 
and I do not think that any - useful- pur- 
pose will be served by examining the 
various grounds of challenge urged 
against the validity of the second ` Pro- 
amation of Emergency, particularly since 
Clause (3) has beem introduced in Arti- 
cle 852 by the Constitution (Forty-fourth 
Amendment) Act; 1978 requiring that a 
Proclamation of Emergency shall not be 
issued by the President unless the deci- 
sion of the Union Cabinet recommending 
the issue of such Proclamation has been 
communicated to him in writing and 
Cl. (9) of Art. 852 introduced by the | 
Constitution (Thirty-eighth Amendment) 
Act, 1975 and renumbered by the Con- 
stitution (Forty-fourth Amendment) Act, 
1978 empowered the President to issue 
different Proclamations on different 
grounds. I would, therefore, reject the 
challenge against the validity of the Con- 
stitution (Fortieth Amendment) Act, 1976 
and the Constitution (Forty-second 
Amendment) Act, 1976 based on the 
ground that on the dates when these Con-| 
stitution Amending Acts were enacted, the! 
Lok Sabha was no: validly in existence. 


109. That takes me to the challenge 
against the constitutional validity of the 
amendment made ia Art. 31C by S. 4 of 
the Constitution (Forty-second Amend- 
ment) Act, 1976, This amendment substitu- 
tes the words “all cr any of the principles 
laid down in Part .IV” for the words “the 
principles specified in Cl. ©) or Cl. a 
of Article 39” and so amended, Art. 81 
provides that “Notwithstanding anything 
contained in Art. 13, no law giving effect 
to the policy of the State towards secur- 
ing all or any of the principles laid down 
in Part IV shall be deemed to. be void. on 
the ground that it is inconsistent with or 
takes away or abridges any of the rights 
conferred by Artice 14 or Art. .19”. The 
amended Article 31C gives primacy to 
Directive Principles over Fundmental 
Rights in case of conflict between them 
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and the question is whether this amend- 
ment is in any way destructive of the 
basic structure of the Constitution. To 
answer this question satisfactorily, it is 
necessary to appreciate the inter-relation- 
ship between Fundamental Rights and 
Directive Principles and for this purpose 
it would be useful to trace briefly the 
history of their enactment in the Consti- 
tution. The genesis of Fundamental Rights 
and Directive Principles is to be found 
in the freedom struggle which the people 
of India waged ageinst the British 
‘rule under the aegis of the Indian 
National Congress lei by Mahatma 
Gandhi, Jawaharlal Nehru and other 


national leaders. These great leaders 
realised the supreme importance of 
the political and civil rights of the in- 


dividual, because they knew from their 
experience of the repression under the 
British rule as also from the recent events 
of history including the two World Wars 
that these rights are absolutely essential 
for the dignity of man and development 
of his full personality. But, at the same 
time; they were painfully conscious that 
in the socio-economic conditions that pre- 
vailed in the country, only an infinitesi- 
mal fraction of the people would be able 
to enjoy these civil and political rights. 
There were millions of Pople in the 
country who were steep2d in poverty and 
destitution and for them, these civil and 
political rights had no meaning. It was 
realised that to the large majority of 

ople who are living an almost sub- 
uman existence in conditions of abject 
overty and for whom life is one long un- 
broker story of want and destitution, 


notions of individual freedom and liberty, - 


though representing some of the most 
cherished values of free society, would 
sound as empty words bandied about only 
in the drawing rooms of the rich and 


well-to-do and the only solution 
for making these rights meaningful 
tc them .was to re-make the mate- 


rial conditions and usher in a new 
social order where socic-economic justice 
will inform all institutions of: public life 
so that the pre-conditiors of fundamental 
liberties for all may be secured. It was 
necessary to create socio-economic con- 
ditions in which every citizen of the 
country would be able to.exercise civil 
and political rights and they will not re- 
main the preserve of only a fortunate 
few. The national leaders, therefore, laid 
the greatest stress on the necessity of 
bringing about socio-eccnomic regenera- 


tion and ensuring social and economic 
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justice. Mahatma Gandhi, the father of 
the nation, said in his inimitable style in 
words, full of poignancy: 
“Economic equality is the master key to 
non-violent independence. A non-viol- 
ent system of Government is an impossi- 
bility so long as the wide gulf between 
the rich’ and the hungry millions persists. 
The contrast between the palaces of New 
Delhi and the miserable hovels of the 
poor labouring class cannot last one day 
in a free India in which the poor will en- 
joy the some power as the rich in the 
Jand. A violent and bloody revolution is a 
certainty one day, unless there is volun- 
tary abdication of riches and the power 
that riches give and sharing them for 
common good.”? 
Jawaharlal Nehru also said in the course 
of his presidential address to the Lahore 
Congress Session of 1929: S 
“The philosophy of socialism has gra- 
dually permeated the entire structure of 
the society. the world over and almost the 
only point in dispute is the phase and 
methods of advance to its full realisation. 
India wil have to go that way too 
if she seeks to end huge poverty and in- 
equality, though she may evolve her own 
methods and may adapt the ideal to the 
genius of her race.” 
Then agin, smphesising the intimate and 
inseverable connection between political 
independence and social and economic 
freedom, he said: ` 
“If an soe neue Government took the 
place of the foreign Government and kept 
all the vested interests intact, this would 
not be even the shadow of freedom.... 
India’s immediate goal 
can only be considered in terms of the 
ending of the exploitation of her people. 
Politically. it must mean independence 
and cession of the British connection; 
economically and: socially, it must mean 
the ending of all special class privileges 
and vested interests.” 
The Congress Resolution of 1929 also em- 
phasised the same theme of socio-econo- 
mic reconstruction when it declared: 
“The great poverty and misery of the 
Indian people are due, not only to 
foreign exploitation in India, but also to 
the economic structure of society, which 
the alien rulers support so that their ex- 
loitation may continue. In order there- 
re to remove this poverty and misery 
and to ameliorate the condition of the 
Indian masses, it is essential to make 
revolutionary changes in the present eco- 
nomic and social structure of society and* 
to remove the gross inequalities.” 
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1110.. The Resolution passed by the 
Congress in 1931 proceeded to declare 
that in order to end the exploitation of 
masses, political freedom must include 
social and economic freedom of the starv- 
ing millions. The Congress Election Mani- 
festo of 1945 also reiterated the same 
thesis when it said that “the most vital 
and urgent of India’s problems is how to 
remove the curse of poverty and raise 
the standard of masses” and for that pur- 
pose it is necessary...... to prevent the 
concentration of wealth and power in the 
hands of individuals and groups and to 
prevent vested interests inimical to society 
from “growing”. This was the socio-eco- 
nomic philosophy which inspired the 
framers of the Constitution to believe that 
the guarantee of individual freedom was 
no doubt necessary to be included in the 
Constitution, but it was also essential to 
make provisions for re-structuring the 
socio-economic order and ensuring social 
and economic justice to the people. This 
was emphasized by Jawaharlal Nehru 
when, speaking on the resolution regard- 
ing the aims and objectives before the 
Constituent Assembly, he said: . 


` “The first task of this Assembly is to- 


free India through a new Constitution, to 
feed the starving people and clothe the 
naked masses and give every Indian ful- 
lest opportunity to develop himself accord- 
ing to his capacity.” - 


In fact, as pointed out by K. Santhanan, 
a prominent southern member of the Con- 
stituent Assembly. there were three revo- 
lutions running parallel in India since the 
end of the first World War. The political 
revolution came to an end on 15th August, 
1947 when India: became independent but 
clearly political freedom cannot be an end 
in itself it can only be a means to an 
end, “that end being” as eloquently ex- 
pressed by ee Nehru “the. raisin 
of the people...... to higher levels an 
- hence the general advancement of huma- 
nity.” It was therefore necessary to 
forward and accomplish the social and 
economic revolutions. The social revolu- 
tion was meant to get India “out of the 
. medievalism based on birth, religion, cus- 
tom and community and reconstruct her 
social structere on modem foundations 
of law, individual merit and secular edu- 
cation,” while the economic revolution 
.was intended to bring about 
from primitive rural economy to scientific 


and planned agriculture and industry.” - 
_Dr. Radhakrishnan who was a member’ 
- “of the: Constituent -Assembly wand -who : 


“transition . 
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_ later became the President of India also - 


emphasized that India must have a socio- 
economic revolution designed not only te 
bring about the real satisfaction of the 
fundamental needs of the common man 
but to go much dezper and bring about 
“a fundamental chenge in the structure 
of Indian society.” It was clearly realised 
by the framers of the Constitution that 
on the achievement of this great social 
and economic change depended the sur- 
vival of India. “If we cannot solve this 
problem soon”, Jawaharlal Nehru warned 
the Constituent. Assembly “all our paper 
Constitutions will become useless and 
purposeless.” The Objectives Resolution 
which set out the Aims and Objectives 
before the Constituent Assembly in fram- 
ing the Constitutioc and which was pass- 
ed by the Constituent Assembly in fanu- 
ary 1947 before embarking upon the ac- 
tual task of Constitution making, there- 
fore, expressed the resolve of the Consti- 
tuent Assembly to frame a Constitution 
‘wherein shall be guaranteed and secured 
to all the people of India justice, social, 
economic and political, equality of status 
and of opportunity before the law; free- 
dom of thought, expression, belief, faith, 
worship, vocation, association and action 
subject to law and public morality and 
wherein adequate safeguards shall be pro- 
vided for minority, backward and tribal 
areag and depressed and other backward 
classes.” These objectives were incor- 
porated by the Constitution makers in 
the Preamble of the Constitution and they 
were sought to be secured by enacting 
Fundamental Rights in’ Part III and Direc- 
tive Principles in Part IV. 

11l. It is not possible to fit Funda- 
mental Rights and Directive Principles in 
two distinct and strictly defined catego- 
ries, but it may be stated broadly that 
Fundamental Rights represent civil and 
political rights while Directive Principles 
- embody social and economic rights. Both 
are clearly part of -he broad spectrum of 
human rights. If we look at the Universal 
Declaration of Human Rights adopted by 
the General Assembly of the United Na- 
tions on 18th December, 1948, we find 
that it contains not only rights protectin; 
individual freedom (See Articles 1 to 21 
but. also social and economic rights in- 
tended: to ensure socio-economic’ justice 
to every one (See Articles 22 to.29). There 
are also. two International . Covenants’ 
adopted by the General Assembly for 
securing human rights. one is the Inter- 
national Covenant on. Civil and Political. ` 
Rights and :the other ig-the ‘International. `- 
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Covenant on Economic, Social and Cul- 
tural Rights. Both are international in- 
struments relating to human rights. It is 
- therefore not correct to sey that . Funda- 
mental Rights alone are based on human 
rights while Directive Principles fall in 
some category other than human rights. 
The socio-economic rights embodied in 
the Directive Principles are as much a 
part of human rights as the Fundamental 
Rights. Hegde and Mukherjea, JJ. were, 
to my mind, right in saying in Kesava- 
nanda Bharati’s case ( (1973) Supp SCR 1) 
at p. 312: (AIR 1973 SC 1461) of the Re- 
port that “the Directive Principles and 
the Fundamental Rights mainly proceed 
on the basis ‘of human rights.” 
Together, they are intended to carry out 
the objective set out in ths Preamble of 
the Constitution and to establish an egali- 


‘ tarian social order informed with politi- 


cal, social and economic justice and en- 
suring dignity of the individual not only 
to a few privileged persons but to the 
entire people of the country including 
the have-nots and the handicapped, the 
lowliest and the lost. 


112. Now it is interesting to note that 
although Fundamental Rights and Direc- 
_tive Principles appear in the Constitution 
as distinct entities, there was no such de- 
marcation made between them during the 
period. prior to the framing of the Consti- 
tution. If we may quote the words of. 
Granville Austin in his book; “both types 


of ri 

mand, products of the national and social 
revolutions, of their almost inseparable 
intertwining, and of the character of 
itself’. ‘They were both 
placed on the same pedestal and treated 
as falling within the same category com- 
pendiously described as “Fundamental 
Rights”. The Sapru Committee in its Con- 
stitutional Proposals made in 1945, recom- 
mended that the declaration of Funda- 
mental Rights in its wider sense was ab- 
solutely necessary and envisaged. these 
rights as falling in two clesses; one justi- 
ciable and the other non-justiclabh 
the former being enforceable in Courts 
of law and the latter, not. The Committee 
however, felt difficulty in dividing the 
Fundamental Rights into these two classes 


and, left the whole issue to be settled by- 
body with the . 


- the Constitution-making 
observation that though the task was diffi- 
cult, it was by no means impossible. This 
suggestion -of the Sapru Committee . per- 
haps drew its inspiration from the ` Irish 
«Constitution of 1937. -which made a dis-- 


ts had developed as a common de-. 
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tinction between justiciable. and non-jus- 
ticiable rights oad designated the for- 
mer as Fundamental Rights and the latter 
as Directive Principles of Social Policy. 
Dr. Lauter-pacht also made a similar dis- 
tinction between justiciable and non- 
justiciable rights in his “International 
Bill of the Rights of Men”. The substan». 
tial provisions of this Bill were in two 
parts; Part I dealt with personal or indi- 
vidual rights enforceable in Courts of 
Law while Part II set out social and eco- 
nomic rights incapable of or unsuitable 
for such enforcement. Sir B. N. Rau, who 
was the Constitutional Adviser to the 
Government of India, was considerably 
impressed by these ideas and he suggest- 
ed that the best way of giving effect to 
the objectives set out in the Objectives 
Résolution was to split-up the objectives 
into Fundamental Rights and Fundamental 
Principles of State Policy, the former 
relating to personal and political rights 
enforceable in Courts of Law and the 
latter relating to social and economic 
rights and other matters, not so enforce- 
able and proposed that the Chapter on 
Fundamental Rights may be split-up into 
two parts; Part A dealing with the latter 
kind of rights under the heading “Funda- 
mental Principles of Social Policy” and 
Part B dealing with the former under the 
heading “Fundamental Rights”. The 
Fundamental Rights Sub-Committee - also 
recommended that “the list of funda- 
mental rights should be prepared in two 
parts, the first part consisting of rights en- 
forceable by .appropriate legal process . 
and the second consisting of Directive 
Principles of Social Policy.” A week later. 
while moving for consideration, the 
Interim Report on Fundamental Rights, 

Sardar Vallabhbhai Patel said: 


“This is a preliminary report or an in- 
terim report because the Committee when 
it sat down to consider the question of 
fixing the fundamental rights and its in- 
corporation into the Constitution, came to 
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` the conclusion that the Fundamental 


Rights should be divided into two parts— 
the first part justiciable and the other 
non-justiciable.’ 
This position was reiterated by Sardar 
Vallabhbhai Patel when he said while 
presenting the Supplementary Report: 
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- It will, therefore, be seen that from the 
pon of view of importance-and signi- 
cance, no distinction was drawn between 


justiciable and non-justiciable rights and _ 


both were treated as forming part of the 
rubric of Fundamental Rights, the only 
differance being that whereas the former 
were to be enforceable in Courts of Law, 
the latter were not tobe so enforceable. 
This proposal of dividing the fundamental 
rights into two parts, one par justiciable 
and the other non-justiciable, was how- 
ever not easy of adoption because it was 
a difficult task to decide in which cate-. 
gory a particular fundamental right 
should be included. The difficulty may 


be illustrated ‘by pointing out that at, one - 


‘time the right to primary education was 
included in the draft list of Fundamental 
Rights, while the equality clause figured 


in the draft list of Fundamental Principles - 


of Social Policy. But ultimately a division 
of the Fundamental Rights into justici- 
able and non-justiciable rights was agreed 
upon by the Constituent Assembly and 
the former were designated as “Funda- 
mental Rights” and the latter as “Direc- 
tive Principles of State Policy”. It has 
sometimes Deed said that the Fundamental 
Rights deal with negative obligations of 
the State ‘not to encroach on individual 
freedom, while the Directive Principles 
impose positive obligations on the State 
to take certain kind of action. But, I find 
it difficult to subscribe to this proposition 
because. though the latter part may be 
true that the Directive Principles require 
positive action to be taken by the State, 
it is not wholly - correct to say that the 
Fundamental Rights impose only negative 
obligations on the State. There are a few 
fundamental rights which have also a 
positive content ‘and that- -has been, to 
some extent, unfolded by the recent deci- 
sions of this Court in Hussainara Khatoon 


v. State of Bihar reel 3 SCR 169: (AIR - 
a 


1979 SC 1860), Madhav Hayawadanrao 


Hoskot v. State of Maharashtra we) 1 
SCR 192: (AIR 1978 SC 1548) and Sunil - 
Batra v. Delhi Administration (1979) 1 


SCR 392: ‘AIR 1978 SC 1675). There are 
new dimensions of the Fundamental 
Rights which are being opened up by this 
Court and the entire jurisprudence of 
Fundamental Rights is in a state of re- 
. surgent evolution. Moreover, there are 
three articles, namely, Art. 15 (2), Art. 17 
and. Art. 23 within the category of Funda- 
mental Rights which are designed to pro- 
tect the individual against the action of 
other private citizens and seem to impose 


positive obligations on the State to ensure 
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this’ protection to the individual. I would 
not, therefore, limit the potential of the 
Fundamental Rights by subscribing to the _ 
theory that they are merely negative ob- 
ligations requiring the State to abstain as 
distinct from taking positive action. The 
only distinguishing feature, to my mind, 
between Fundamental Rights and Direc- 
tive Prniciples is that whereas the former 
dre enforceable in a Court of Law, the 
latter, are not. And the reason for this is 
obvious. It has been expressed succinctly 
by the Planning Commission in the fol- 
lowing words: 


“The non-justiciability clause only pro- 
vides that the infant State shall not be 
immediately called upon to account for 
not aera the new obligations laid 
upon it. A State just awakened to free- 
dom with its many pre-occupations might 
be crushed under the burden unless it 
was free to decide the order, the time, 
the place and the mode of fulfilling 


them.” 


The social and economic rights and other 
matters dealt with in the Directive Princi- 
ples are by their very nature incapable 
of judicial enforcement and moreover, the 
implementation of many of those rights 
would depend on the state of economic 
development in the country, the avail- 
ability of necessary finances and the Gov- 
emment’s. assessment of priority of objec- 
tves and values and that is why they are 
made non-justiciable. But merely because 
the Directive Principles are _non-justici- 
able, it does not follow that they are in 
any way subservient or inferior to the 
Fundamental Rights. 


118. The Indian Constitution is first and 
foremost a social document. The majority 
af its provisions are either directly aimed 
at fathering the goals of the socio-econo- 
mic revolution or attempt to foster this 
revolution by establishing the conditions 
recessary for its achievement, Yet despite 
the pormonton of the entire Constitution 
Ey the aim of national renascence, says 
Granville Austin, “the core of the com- 
mitment to the social revolution lies... .in 
the Fundamental Rights and the Direc- 
tive Principles of State Policy.” (Granville 
Austin; “The Indian Constitution, Corner- - 
stone of a Nation, p. 50). These are the 
conscience of the Constitution and, ac- 
cording to Granville Austin, they are de- 
signed to be the Chief instruments in 


‘bringing about the great reforms of the 


socio-economic revolution and realising 
the constitutional goals of social. econo- 
mic and political justice for all. The 


1980 : Minerva Mills Lu. v. 


-Fundamental Rights undcubtedly provide 
for political justice by conferring various 
freedoms on the individual, and also 
make a significant contribution to the 
fostering of the social revolution by aim- 
ing at a society which will be egalitarian 
in texture and where the rights of mmo- 
rity groups will be otedi, But it is in 
the Directive Principles that we find the 
clearest statement of the socio-econonic 
revolution. The Directive Principles xim 
at making the Indian masses free in the 
positive sense, free from the passivity 
engendered by centuries of coercion , by 
society and by nature, free from the ab- 
ject physical conditions that had prevent- 
ed them from fulfilling their best salves 
(Granville Austin; “The Indian Consttu- 
tion, Cornerstone of a Nation, page 51). 
The Fundamental Rights are no daubt 
important and valuable in a democrecy, 
but there can be no real democracy wth- 
out social and economic justice to. the 
common man and to create socio-econo nic 
conditions in which there can be sozial 
and economic justice to every one, is the 
theme of the Directive Principles. I- is 
the Directive Principles which noucish 
the roots of our democracy, provide 
strength -and vigour to it and attemp- to 
make it a real participatory democracy 
which does not remain merely a politcal 
democracy but also becomes social and 
economic democracy with Fundameatal 
Rights available to all irrespective of their 
power, position or wealth. The dynanic 
provisions of the Directive Principles Jer- 
tilise the static provisions of the Funda- 
mental Rights. The object of the Funda- 
mental Rights is to prctect indivicual 
liberty, but can individual liberty be œn- 
sidered in isolation from’ the socio-ecano- 
mic structure in which iż is to operate! 
There is a real connection between irdi- 
vidual liberty and the shepe and form of 
the social and economic structure of the 
society. Can there be any individual 
liberty at all for the large masses of feo- 
ple who are suffering from want and Dri- 
vation and who are cheated out of tkeir 
individual rights ‘by the exploitative .eco- 
nomic system? Would their individual 
liberty not come in conflict with the 
liberty of the socially and economically 
more powerful class and in the proc3ss, 
get mutilated or destroyed? It is exioma- 
tic that the real controversies in the pre- 
sent day society are not between power 
and freedom but between one form of 
liberty and another. Under the present 


socio-economic system, i: is the liberty 
of the few which is in ccnflict with the 
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liberty of the many. The Directive Prin- 
ciples theretore, impose an obligation o 
the State to take positive action for creat- 
ing socio-economic conditions in which 
there will be an egalitarian social orde 
with social and economic justice to all, 
so that individual liberty will become ai 
cherished value and the dignity of the 
individual a ae reality, not only for 
a few privileged persons but for the 
entire people of the country. It will thus 
be seen that the Directive Principles en- 
joy a very high place in the constitutional 
scheme and it is only in the framewor 
of the socio-economic structure envisaged 
in the Directive Principles that the 
Fundamental Rights are intended to ope- 
rate, for it is only then they can become 
meaningful and significant for the . mil- 
lions of our poor and deprived people 
who do not have even the bare necessities} 
of life and who are living below thel 
poverty level. 

114. The Directive Principles are set 
out in Part IV of the Constitution and this 
Part starts with Art. 87 which, to my 
mind, is an Article of crucial importance. 


It says: “The provisions contained in this 
Part shall not be enforceable in any court 
but the 


princoles therein laid down are 
nevertheless fundamental in the govern- 
ance of the country. and it shall be the 
duty of the State to apply these principles 
in making laws.” It is necessary, in order 
to appreciate the full implications of this 
Article, to compare it with the correspond- 
ing provision in the Irish Constitution 
which, as pointed out above. provided to 
some extent the inspiration for introduc- 
ing Directive Principles in the Constitu- 
tion. Article 45 of the Irish Constitution 
provides: 


“The principles of social policy set forth 
in this Article are intended for. the gene- 
ral guidance of the Direchtas. The appli- 
cation of thdse principles in the making 
of laws shall be the care of the Direchtas 
exclusively and shall not be cognizable 
for any. court under any of the provisions 
of this Constitution.” 


It is interesting to note that our Art. 87 
makes three significant departures from 
the language of Article 45; first whereas 
Article 45 provides that the application of 
the principles of social policy shall not 


be co by any court, Article 87 
says that the Directive Principles shall 





not be enforceable by any court; secondly 
whereas Article 45 provides that the prin- 
ciples of social icy are intended for- 
the general guidance of the . Direchtas, 
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Article $7 makes the Directive Prin- 
ciples fundamental in the govern- 
ance of the country and lastly, whereas 
Art. 45 declares that the application of 
principles of social policy in the making 
of laws shall be the care of the Direchtas 
exclusively, Art. 87 enacts that it shall be 
the duty of the State to apply the Direc- 
tive Principles in making laws. The 
changes made by the framers of the Con- 
stitution are vital and they have the effect 
of bringing about a total transformation or 
metamorphosis of this provision, funda- 
mentally altering its significance and 
efficacy. 

115. It will be noticed that the Direc- 
tive Principles are not excluded from the 
-cognizance of the court, ag under the Irish 
Constitution; they are merely made non- 
enforceable by a court of law for reasons 
already discussed. But merely because 
they are nct enforceable by the judicial 
process does not mean that they are of 
subordinate importance to any other part 
of the Constitution. I have already said 
this before, but I am emphasizing it again, 
even at the cost of repetition, because at 
one time a view was taken by this Court 
in State cf Madras v. Champakam 
Dorairajan 1951 SCR 525:(AIR 1951 SC 
926) that because Fundamental Rights 
are made enforceable in a ‘court of law. 
and Directive Principles are not, “the 
Directive Principles have to conform to 
and run as subSidiary to the Chapter on 
Fundamental rights.” This view was 
patently wrong and within a few years, 
an opporturity was found by this Court 
in Re Kera'a Education Bill 1959 SCR 
995:(ATR 1958 SC 956) to intro- 
duce a qualification by stating that: 
“Nevertheless in determining the scope 
and ambit of the fundamental Rights 
relied on by or on behalf of any person 
or body, the court may not entirely ignore 
these Directive Principles of State Policy 
laid down in Part IV of the Constitution 
but should adopt the principle of harmo- 
nious construction and should attempt to 
give effect co both as much as possible.” 
But even this observation seemed to give 
greater importance to Fundamental Rights 
as against Directive Principles and that 
was primarily because the Fundamental 
Rights are enforceable by the Judicial 
process while the Directive Principles 
are expressly made non-enforceable. I am 
however, of the opinion, and on this point 
I agree entirely. with the observation of 
Hegde, J. in his highly illuminating Lec- 
tures on the “Directive Principles of State 
Policy” that: 
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“Whether or not a particular mandate 
of the Constitution is enforceable by 
court. has no bearing on the importance 
of that mandate. The Constitution con- 
taing many important mandates which 
may not be enforceable by the courts of 
law. That does not mean that those Arti- 
cles must render subsidiary to the Chap- 
ter on Fundamental Rights...... it would 


be wrong to say that those positive mañ- 
dates”, that is the positive mandates con- 


tained in the Directive Principles, “are 
of lesser significance than the mandates 
under Part TII.” 


Hegde, J. in fact pointed out at another 
place in his Lectures that: l 
“Unfortunately an impression has gain- 
ed ground in the organs of the State not 
excluding judiciary that because the Direc- 
tive Principles set out in Part IV are ex- 
pay made by Art. 37. non-enforceable 
y courts, these directives are mere pious 
hopes not deserving immediate attention. 
I emphasize again that no part of the 
Constitution is more important than 


Part IV To ignore, Part IV is to 
ignore the sustenance provided for in the 
onstitution, the hopes held out to the 
nation and the ‘very ideals on which our 
Constitution is built up.” (Emphasis sup- 
plied) : 
I wholly endorse this view set forth by 
Hegde, J. and expresss my full concur- 
rence with it. ig 
116. I may.also point out that simply 
because the Directive Principles do not 
create rights enforceable in a court -of 
law. it does not follow that they do not 
ereate any obligations on the State. We 
are so much obsessed by the Hohfeldian 
Classification that we tend to. think -of 
rights, liberties, powers and privileges as 
being invariably linked with the corres- 
pon i g concept cf duty, no, right, liabi- 
ity and immunity. We find it difficult to 
conceive of obligations or duties which 
do not create corresponding rights ‘in 
others. But the Hohfeldian concept does 
not provide a satisfactory analysis in all 
kinds of jural relationships and breaks 
down in some cases where it is not pos- 
sible to say that the duty in one creates 
an enforceable right in another. There 
may be a rule which imposes an obligation 
on an individual or authority and yet it 
may not be enforceable in a court of law 
ae therefore not give rise to a corres- 


ponding enforceable right in another per- 


son. But it would ‘still be a legal rule 
because it prescribes a norm of conduct | 
to be followed by such individual or du- ` 
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thority. The law may provide a mechanism 
for enforcement of this obligation, but the 
existence of the obligation does not 
depend upon -the creation of such 
mechanism. The obligation exists prior to 
end independent of the mechanism of en- 
forcement. A rule imposing an obligation 
or duty would not therefore cease to be 
a rule of law because there is no regular 
judicial or quasi-judicial machinery tc en- 
force its command. Such a rule would 
exist despite of any problem relating to 
its enforcement. Otherwise the corven- 
tions of the Constitution and even zules 
of -International law would no longe- be 
liable to be regarded as rules of law. This 
view is clearly supported by the opmion 
of Professor A. L. Goodhart who, while 
commenting upon this point. says: 


“I have always argued that if a >rin- 
ciple is recognised as binding on the sa 
lature, then it can be correctly described 
as a legal rule even if there is no court 
that can enforce it. Thus most of Dizey’s 
book on the British Constitution is con- 
cerned with certain general principles 
ee Parliament recognises as bindir.g on 
t.” 4 


Kt is therefore, to my mind, clear bevond 
doubt that merely because the Dire>tive 
Principles are not enforceable in a court 
of law, it does not mean that they cannot 
create obligations or duties binding or. the 
State: The crucial test which has to be 
applied is whether the Directive Princi- 
ples impose any obligations or duties on 
the State; if they do, the State would be 
bound by a constitutioral mandate to 
carry out such obligatiors or duties, 2ven 
though no corresponding right is created 
in any one which oan e enforced in a 
court of law.: 


117. Now on this question Articl2 87 
å emphatic and makes the point im no 
uncertain terms. It says that the Dire>tive 
Principles are “nevertheless fundamental 
in the governance of ths country ard it 
shall be the duty of the State to apply 
those principles in makng laws.” There 
could not have been more explicit langu- 
age used by the Constitıtion makers to 
make the Directive Prinziples bindinz on 
the State and there can be no 
doubt that the State is under a constitu- 
tional obligation to carry out this. mandate 
contained in Article 87. In fact, non-com- 


‘pliance with the Directive Princples 
would be unconstitutione] on the part of’ 


the State and it would not only const-tute 
a breach of faith with the people who im- 
‘posed this- constitutional obligation on the 
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‘State but. it would also render a vital part 
of the Constitution meaningless and futile. 
Now it is significant to note that for the 

se of the Directive Principles, the 
“State” has the same meaning as given to 
it under Art. 18 for the purpose of the 
Fundamental Rights. This would mean 
that the same State which is injuncted 
from taking any action in infringement 
of the fundamental Rights is told in no 
uncertain terms that it must regard the 
Directive Principles as fundamental in 
the governance of the country and is 
positively mandated to apply them in 


making laws. This gives rise to a para- 
doxical situation and its implications are 
far-reaching. The State is on the one 


hand, prohibited by the constitutional in- 
junction in Article 18 from making any 
aw or taking any executive action which 
would infringe any Fundamental Right 
and at the same time it is directed bythe 
constitutional mandate in Article 37 to 
apply the Directive Principles in the 
governance: of the country and to make 
aws for giving effect to the Directive 
Principles. Both are constitutional obliga- 
tions of the State and the question is, as 
to which must prevail when there is a 
conflict between the two. When the State 
makes a law for giving effect to a Direc- 
tive Principle, it is carrying out a con- 
stitutional obligation under Art. 87 and 
if it were to be said that the State cannot 
make such law because it comes into con- 
flict with a fundamental Right, it can 
only be on the basis that fundamental 
Rights stand on a higher pedestal 
and have precedence over Directive Prin- 
ciples. But, as we have poned out above, 
it is not correct to say that under our con- 
stitutional scheme. fundamental Rights 
are superior to Directive Principles or that 
Directive Principles must yield to Funda- 
mental Rights. Both are in fact equally 
fundamental and the courts haye there- 
fore in recent times, tried to harmonise 
them by importing the Directive Princi- 
ples in the construction of the Fundamen- 
tal Rights. It has been laid down in 
recent decisiong of this Court that for 
the purpose of determining the resonable- 
ness of the restriction imposed on Funda- 
mental Rights, the Court may legitimately 
take into account the Directive Principles 
and where executive: action is taken or 
legislation enacted for the purpose of 
giving effect to a Directive Principle, the 
restriction imposed by it on a Fundamen- 
tal Right may be presumed to be reason- 
able. I do not propose to burden. this opin- 
ion with reference to all the decided cases 


+ 
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where this principle has been followed 
by the Court, .but. I may refer ‘only to 
one decision which, I believe, is the latest 
on the point, namely, Pathumma v. State 
of Kerala (1978) 2 SCR 587:(AIR 1978 
SC 771), where Fazal Ali, J. summarised 
the law in the following words: š 


“One of the tests laid.. down by the 
Court is that in judging the reasonable-. 
ness of the restrictions imposed by Cl. (5 


- of Art. 19, the Court has to bear in min 


the Directive Principles of State Policy.” 
So also in the State of Bihar v. Kamesh-. 
war Singh 1952 SCR 889:(AIR 1952 SC 
252), this Court relied upon the Directive 
Principle contained in Art. 89 in arrivi 
at its decision that the parposs for which: 
the. Bihar Zamindary lition legisla- 
tion had been. passed was 2 paris pur- 
pose. The - principle accept by this 
Court was that if a purpose is one falling. 
within the Directive Principles, it woul 
definitely. be a public purpose. It may 
also be pointed out that in a recent deci- 
sion given by this Court in Kasturi Lal 
Lakshmi Reddy v. State of Jammu and 
Kashmir (W. P. Nos. 481-482. of 1979, 
judgment delivered on 9th May, 1980), it 
as been held that every executive’ ac- 
tion of the Government, whether in pur- 
suance of law or otherwise, must 
reasonable and informed with public in- 
terest and the yardstick for determining 
both reasonableness and public interest 
is.to be found in the Directive Princi- 
ples and therefore, if any executive ac- 
tion is taken by the Government for giv- 
ing effect to a Directive Principle, it 
ould prima facie be reasonable and in 
public interest. It will, therefore, be seen 
that if a law is enacted for the purpose of 
giving effect to a Directive Principle and 
it imposes a restriction on a fundamental. 
Right, it would be difficult. to condemn 
such restriction as unreasonable or not in 
public interest. So also where a law. is 
enacted for giving effect to a Directive 
Principle in furtherance of the constitu- 
tional. goal of social and economic justice 
it may conflict. with a formalistic and 
doctrinaire view of equality before the 
law, but it would almost always conform 
to . the- principle of equality before the 
law in its total. magnitude and dimension, 
because the equality clause in the Con- 
stitution does not speak of .mere formal 
equality befcre the law but embodies the 
concept of real and substantive equality 
‘which strikes at inequalities arising on 
account of vast social and economic dife- 
rentials and is consequently an essential 
ingredient ‘of social and economic justice. 
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The dynamic principle of egalitarianism 
fertilises the concept of social and econo- 
mic justice, it is one of its essential ele- 
ments and there can be no real social 
and economic justicé: where there is a 
breach of the egalitarian principle. If, 
therefore, there is a law enacted by the 
legislature which is-really and genuinely 
for giving effect to a Directive Principle 
with a view to promoting social and eco- ` 
nomic justice, it would be difficult to say , 
that such law violates the principle of 
egalitarianism and is not in accord with 
the principle of equality before the law 
as understood not in its strict and forma- 
listic sense, but in its dynamic and activist 
magnitude. In the ‘circumstances, the 
Court would not be- unjustified in making 
the presumption that a law enacted really 


. and genuinely for giving effect to a Direc- 


tive Principle in furtherance of the cause 
of ‘social and economic justice, would not 
infringe any Fundamental Right under 
Articles 14 or 19. Mr. C. H. Alexandro- 
wick, an’ eminent jurist, in fact, says: 
“Legislation implementing Part IV must 
be regarded as permitted restrictions on 
Part III”. Dr. Ambedkar, one of the chief 
architects of the Constitution, also made 
it clear while intervening during the dis- 
cussion on the Constitution (First: Amend- 
ment) Bill in the Lok Sabha on 18th May 
1951 that in his view “So far as the doc- 





immunity to a law enacted really 
genuinely for giving efféct to a Directive 
inciple, so that needlessly futile and 
time-consuming controversy whether such), 
law contravenes Art. 14 or 19 is eliminat- 
ed. amended Art. SIC. cannot in the 
circumstances be regarded as violative of 
the basic structure of the Constitution. 


118. But I may in the alternative, for 
the purpose of argument, assume that 
there may be a few cases where it may be 
found by the court, perhaps on a narrow 
and doctrinaire view of the scope and ap- 
plicability of a Fundamental Right as in 
Karimbil Kunhikoman v. State of Kerala 
(AIR 1962 SC 728), where a law awardin 
compensation at a lower rate to holders of 
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larger blocks of land and at highe> rate 
to holders of smaller blocks of land was 
struck down by this Ccurt as violat-ve of 
the equality clause, that a law enacted 
really and genuinely for giving effecd toa 
Directive Principle ış violative of. a Fanda- 
mental Right under Art. 14 or 19. Would 
such a law enacted in discharge of the 
constitutional obligation laid upon the 
State: under Art. 37 be invalid, because it 
infringes a Fundamental Right? If the 
court takes the view that it is irvalid, 
would it not be placing Fundamental 
Rights above Directive Principles, a posi- 
tion -not supported at all by the history of 
their enactment as also by the constitu- 
tional scheme already discussed by me? 
The two constitutional obligations, ne in 
regard to Fundamental Rights and the 
other in regard to Directive` Principles, 
` are of equal strength and merit and there 
is no reason why, in case of conflict, the 
former should be given precedence over 
the latter. I have already pointed ow that 
whether or not a particular mandete of 
the. Constitution is justiciable has no bear- 
ing at all on its importance and  s-gnifi- 
cance and justiciability by itself can never 
be a ground for placing one constitucional 
mandate on a higher pedestal than the 
other. The effect of giving greater veigh- 
tage to the constitutional mandate :n re- 
gard to Fundamental -Rights would be to 
relegate the Directive Principles to a 
secondary position and emasculate the 
constitutional command that the Dirzctive 
Principles shall be fundamental in the 
pneu of the. country and it shall be 
the duty of the State to apply thes in 
making laws. It would amount to refusal 
to give effect to the words “fundar-ental 
in the governance of the country” and 
a constitutional commard which has been 
declared by the Constitution to be fanda- 
mental would be rendered non-fundemen- 
tal. The result would be that a 
positive mandate of the Constimtion 
commanding the State to make a law 
would be defeated by a negative corstitu- 
_ tional obligation not to encroach upon a 
Fundamental Right and the law made by 
the legislature pursuant to a pasitive 
constitutional command would be dəlegi- 
timised and declared unconstitutonal. 
This plainly would be contrary- to the 
constitutional scheme because, as al-eady 
pointed out by me, the Constitution does 
not accord a higher place to the constitu- 
tional obligafion in regard to Fundamen- 
tal Rights over the constitutional obliga- 
tion in regard to Directive Principles and 
does not say that the implementaticn of 
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the Directive Principles ‘shall only be 
within the permissible limits laid down in 
the Chapter on Fundamental Rights. The 
main thrust of the argument of Mr. Pal- 
khiwala was that by reason of the amend- 
ment of Article 31C, the harmony“ and 
balance between Fundamental Rights and 
Directive Principles are disturbed, be- 
cause Fundamental Rights which had, 
prior to the amendment, precedence over 
Directive Principles are now, as a result. 
of the amendment, made subservient to 
Directive Principles. Mr. Palkhiwala pic- 
turesquely described the position emerg- 
ing as a result of the amendment by say- 
ing that the Constitution ig now made 
to stand on its head instead of its legs. 
But in my view the entire premises on 
which this argument of Mr. Palkhiwala 
is based iş fallacious because it is not cor- 
rect to say, and I have in the preceding 
portions of this opinion, given cogent 
reasons for this view, that prior to the 
amendments Fundamental Rights had a 
superior or higher position in the con- 
stitutional scheme than Directive Prin- 
ciples and there is accordingly no question 
at all of any subversion of the constitu- 
tional structure by the amendment. There 
can be no doubt that the intention of the 
Constitution makers was that the Funda- 
mental Rights should operate within the 
socio-economic structure or a wider con- 
tinuum envisaged by the Directive Prin- 
ciples, for then only would the Funda- 
mental Rights become exercisable by all 
and a proper balance and harmony be- 
tween Fundamental Rights and Directive 
Principles, secured. The Constitution 
makers therefore never contemplated that 
a conflict would arise between the con- 
stitutional obligation in regard to Funda- 
mental Rights and the constitutional man- 
date in regard to Directive Principles. 
But if a conflict does arise between these 
two constitutional mandates’ of equal 
fundamental character, how is the conflict 
to be resolved? The Constitution did not 
provide any answer because such a situa- 
tion wag not anticipated by the Constitu- 
tion makers and this problem had there- 
fore to be solved by Parliament and some 
modus operandi had to be evolved in 
order to eliminate the possibility of con- 
flict howsoever remote it might be. The 
way was shown in no uncertain terms 
by Jawaharlal Nehru when he said in the 
Lok Sabha in the course of discussion on 
the Constitution (First Amendment) Bill: 


“The Directive Principles of State Policy 
represent.a dynamic move towards a cer- 
tain objective. The Fundamental Rights 
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represent something 
certain rights which exist. Both again are 
right. But somehow and - sometime it 
might so happen that that dynamic move- 
ment and thet 
quite-fit into each other. 


The dynamic movement towards a’ cer- 
tain objective necessarily means certain 
changes taking place: that is the essence 
of movement. Now it may be that in the 
process of dynamic movement certain 


existing relationships are altered, varied © 
or affected. In fact, they are meant to. 


affect those settled relationships and yet 
if you come back to the Fundamental 
Rights they are meant to preserve, 
indirectly, certain settled relationships. 
There is a certain conflict in the two ap- 
proaches, not inherently, because that 
was not meant, I am quite sure. 
But there is that slight difficulty 
and naturally when the courts of the 


land have to consider these matters. 


they have to lay stress more on the Funda- 
mental Rights than on Directive Princi- 
ples. The result is that the whole purpose 
behind the Constitution, which was meant 


also individual or 


you come into conflict with that Direc-. 


‘tive Principle which wants, according to 


your own Constitution, a gradual advance, ° 


or let us put it in another way, not - so 


gradual but more rapid advance, when-- 


ever possible to a State where. there is 
less and less inequality and more and 
more equality. If any kind of an appeal to 
individual liberty and freedom is con- 
strued to mean as an appeal to the con- 


tinuation of the existing inequality, then - 


“you get into difficulties. Then you be- 
come static, umprogressive and cannot 
change and you cannot realize the ideal 
of an egalitarian society which I. hope 
most of us aim at.” 


Parliament took the view that the constitu- 
tional obligation in regard to Directive 
Principles should have precedence over. 


the constitutional obligation in regard to“ 


the Fundamental Rights in Arts. 14 and 


19, because Fundamental Rights - Soa 
precious and valuable for maintaining the: 
democratic way of life; have absolutely’: 
no meaning for the poor, down trodden . 


and economically. backward classes. of 
people who “anfctunately constitute the 
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bulk of the people of India and the only 
way.in which Fundamental Rights can 
be made meaningful for them is by im- 
plementing the Directive Principles, for 
the Directive “Principles are . intended 
to bring about a socio-economic rè- 
volution and to create a new socio- 
economic order where there will be 
social and economic justice for 
all and every one, not only a fortunate 
few but the teeming millions of India, 
would be able to participate in the fruits 
of freedom and: development and ex- 
ercise the Fundamental Rights. Parlia- 
ment therefore amended Article 81C 
with a view to providing that in 
cases of conflict Directive Principles 
shall have precedence over the 
Fundamental Rights in Articles 14 and 
19 and the latter shall yield place to the 


‘former. The positive constitutional com- 


mand to make laws for giving effect to 
the Directive Principles shall prevail over 
the negative constitutional obligation not 
to encroach on the Fundamental Rights 
embodied in Articles 14 and 19. Parlia- 
ment in making this amendment was 
moved by the noble philosophy eloquently 
expressed in highly inspiring and evoca- 
tive words, full of passion and feeling, 

toa he then was) in 
his judgment in Kesavananda Bharati’s 
case (1973) Supp SCR 1 at p. 991:(AIR 
1973 SC 1461) of the Report. J may quote 
here what Chandrachud J. (as he then 
was) said on that occasion, for it sets out 
admirably the philosophy which inspired 
Parliament in enacting the amendment in 


‘Article 31C. The learned Judge said: 


“I have stated in the earlier part of my 
judgment that the Constitution accordsa . 
place of pride to Fundamental Rights and 
a place of permanence to the’ Directive 
Principles. I stand by what I have said. 
The Preamble of our Constitution recites ` 
that the aim of the Constitution is to con- 
stitute India into a Sovereign Democratic 
Republic and to secure to “all its ċiti- 
zens’, Justice—Social, economic and poli- 
tical — liberty and equality, Fundamen- 
tal Rights which are conferred and ‘guar- 
anteed by Part III of the 
undoubtedly constitute the ark of the 
Constitution and without them a man’s 
reach will not exceed his grasp.- But it 
cannot be overstressed that, the Directive 
Principles of State ‘Policy are funda- 


‘mental in the governance of the country. 
.What is fundamental in the governance 


of the country cannot surely be less sig- 


„nificant than what is fundamental in the . 


life of an individual. That onë is fustici-” ~ 


Constitution | 
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able and the other rot may stow 
the intrinsic difficulties in makin 

the latter enforceable through legal pro- 
cesses but that distinction does not bear 
on their relative importance. An ecual 
right of men and women to an adequate 
means of livelihood. the right to obtain 
humane conditions of work |. 
decent standard of life and full enjoyment 
of leisure, and raising the level of hezJth 
and nutrition are not matters for cem- 
pliance with the Writ of a Court. As I 
look at the provisions of parts III and IV, 
I feel no doubt that the basic object of 
conferring freedoms on individuals is the 
ultimate achievement of the ideals set 
out in Part FV. A circumspect use of the 
freedoms guaranteed by Fart III is bound 
to subserve the common good but volin- 
tary submission to restraints is a philcso- 
pher’s dream. Therefore, Article 37 gn- 
joins the State to apply the Directive P-in- 
ciples in making laws. The freedom ci a 
few have then to be abridged in orde- to 
ensure the freedom of al. It is in his 
sense that Parts III and IV, as said by 
Granwille Austin(*), together constitute, 
“the conscience of the Constitution”. The 
Nation stands today at the cross-roads of 
history and exchanging the time honcur- 
ed place of the phrase, may I say that 
the Directive Principles of State of Po-icy 
should not be permitted to become “a 
mere rope of sand.” If the State fails to 
create conditions in which the Fundamen- 
tal freedoms could be enjoyed by all, -he 
freedom of the few will be at the me-cy 
of the many and then all freedoms vill 
vanish. In order, therefore, to preserve 
their freedom, the privileged few must 
part witha portion of it.” 


This is precisely what Parliament achEv- 
ed..by amending Article 31C. Parliamənt 
made the amendment in Article 31C >e- 
cause it realised that “if the State fails to 
create conditions in which the fundam2n- 
tal freedoms could be enjoyed by all, -he 
freedom of the few will at the mercy 
of the many and then all freedoms vill 
vanish” and “in order, therefore, to pre- 
serve their freedom, the privileged few 
must part with a portion of it.” I find it 
difficult to understand how it can at all 
be -said that the basic structure of the 
Constitution is affected when for .evdv- 
ing.a modus, vivandi for resolving a pos- 
: sible remote conflict between two cean- 
stitutional mandates of equally funda- 


. mental character, Parliament decides by- 


(*) The Indian: Constitution — Corer- 
stone of ‘a Nation. Edn, 1966.. . o- = 


ensuring a. 


. structure of the 
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way of amendment of Article 31C that in 
case of such conflict, the constitutional 





thens and re-enforces it by giving fun 
mental- importance to the rights of the 
members of the community as against the 
rights of a few individuals and ering 
the objective of the Constitution to build 


far as 
the protection against violation of Art. 14 
is concemed. The principle of egalitaria- 
nism, as I said before, is an essential ele- 
ment of social and economic justice and, 
therefore, where a law is enácted for giv- 
ing effect to a Directive Principle with a 
view to promoting social and economic 
justice, it would not run counter to the 
egalitarian principle and would not there- 
fore be violative of the basic structure. 
even if it infringes equality before the 
law. in its narrow and formalistic sense. 
No Jaw which is really and genuinely for 
giving effect to a Directive Principle can 
be inconsistent with the egalitarian prin- 
ciple and therefore the protection granted 
to it under the amended Article 31C - 
against violation of Article 14 cannot. have 
the effect of damaging the basic structure. 
I do-not therefore see how any violation 
of the- basic structure is involved in the 
amendment of Art. 31C. In fact, once we 
accept the proposition laid down by the 
majority decision in Kesavananda. Bha- 
tatis case (AIR 1973 SC 1461) that the 
unamended Art. 81C was constitutionally . 
valid, it could only be on the basis that 
it did not damage or destroy the basic 
Constitution and 
moreover in the order ‘made in 
Waman Rao’s case on 9th May 1980 
this. Court expressly - held that the 
unamended Article 31C “does not damage 
any of the basic or essential featu-. 
res. of the Constitution or its basic 
structure, and if that be so, it is- difficult _ 


: „t0: appreciate - how -the amended “Article | « 
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81G can be. said to be violative of the 
‘basic structure. . If the exclusion of th 
Fundamental Rights. embodied in Arti- 
cles 14 and 19 could be legitimately made 
for giving effect to the Directive Princi- 
ples set out in clauses (b) and (c) of Arti- 
cle 89 without affecting the basic struc- 

ture. I fail to see why these Fundamental 
` Rights cannot be excluded for giving 
effect to the other. Directive Principles. 
If the constitutional Sea aaa in regard 
to the Directive Principles set out in 
‘ clauses (b) and (c) of Article 89 could be 
given precedence over the constitutional 
obligation in regard to the Fundamental 
Rights under Articles 14 and 19, there is 
no reason in poole. why such prece- 
dence. cannot be given to the constitu- 
tional obligation in regard to the other 
> Directive Principles which stand on the 
same footing. It would, to my mind, be 
incongruous to hold the amended Arti- 
cle 81C invalid when the unamended 
Article 31C has been held to be valid by 
the majority decision in Kesavananda 
Bharati’s case and by the Order made on 
9th May, 1980 in Waman Rao’s case. 


119. Mr. Palkhiwala on behalf of the 


petitioners however contended that there - 


was a vital difference between Arti- 
cle 34C as it stood prior to its amendment 
and the amended ‘Article 31C, inasmuch 
as under the unamended Article 31C only 
certain categories of laws, namely, those 
enacted for the purpose of giving effect 
to the Directive Principles set out in 
clauses (b) and £ of Article 39 were pro- 
tected against challenge under Articles 14 
and 19, while the position under the 
amended Article 31C was that practically 
every law would be immune from such 
challenge because it would be referable 
to one Directive Principle or the other 
and the result would be that the Funda- 
mental Rights in Articles 14 and 19 would 
become meaningless and futile and would, 
for all practical purposes, be dead letter 
in the Constitution. The effect of giving 
immunity to laws enacted for the purpose 
of giving effect to any one or more of the 
Directive Principles would, according ` to 
Mr. Palkhiwala, be in reality and sub- 
„stance to wipe out Articles 14 and 19 from 
the Constitution and that would affect 
the basic structure of the Constitution. 
Mr. Palkhiwala also- urged that the laws 
which were protected by the amended 
Article 81C were laws for giving effect 
to the policy of the State towards secur- 
ing any one or more of the Directive 
Principles and every law would be com- 
prehended within this description since 


` 
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it would not: be competent to the court 
to enter into questions of policy and de- 
termine whether the’ policy ‘adopted in. a 
articular law is calculate 
irective Principle as claimed by the 
State. The use of the words “law givin: 
effect to the policy of the State”, sai 
Mr. Palkhiwala, introduced considerable 
uncertainty in the yardstick with which 
to decide whether a particular law falls 
within the description in the amended 
Art. 31C and widened the scope and ap- 
plicability of the .amended Article so as 
to include almost every law claimed by 
the State to fall within such description. 
This argument was presented by Mr. Pal- 
khiwala with great force and pursuasive- 
ness but it does not appeal to me and I 
cannot accept it. It is clear from the 
language of the amended Article 31C that 
the law which is protected from chal- 
lenge under Articles 14 and 19 is law 
giving effect to the policy of the State to- 
wards securing all or any of the Directive 
Principles. enever, therefore, any pro- 
tection is claimed for a law under the 
amended Article 31C, it is necessary for 
the court to examine whether the law 
has been enacted for giving effect to the 
policy of the State towards securing ány 
one or more of the Directive Principles 
and it is only if the court is so satisfied 


as a result of judicial scrutiny, that the 
- court would accord the protection of the 


amended Art. 81C to such law. Now it 
is undoubtedly true that the words used 
in the amended Article are “law giving 
effect to the policy of the State”, but the 


to secure any ,; 


policy of the State which is contemplated — 


there is the poo towards securing one 
or more of the Directive Principles. It is 
the constitutional obligation. of the State 
to secure the Directive Principles and 
that is the policy which the State is re- 
quired to adopt and when a law is enact- 
ed in pursuance of this policy of imple- 
menting the Directive Principles and it 
seeks to give effect to a Directive Princi- 
ple, it would, both from the point of view 
of grammar and language, be correct to 
say that it is made for giving effect to 
the policy of the State towards securing 
such Directive Principle. The. words 
“law giving effect to the policy of the 
State” are not so wide as Mr. Palkhiwala 
would have it, but in the context and 
collocation in which they occur, they are 
intended to refer only to a law enacted 
for the purpose of implementing or giv- 
ing effect to one or more of the Directive 
Principles. The Court before which pro- 


tection for a particular law is claimed 


a 
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under the amended. Article 31C would 
therefore have to examina whether sach 
law is enacted for giving effect to a Dinec- 
tive Principle, for then only it would have 
the protection of the amended Article 34C. 
Now the question is wha: should be the 
test for determining whether a law is 2n- 
acted for giving effect to.a Directive 
Principle. One thing is clear that a claim 
to that effect put forward by the State 
would have no meaning or value; it is ihe 
court which would have t determine the 
question. Again it ig not enough that there 
may be some connection between a pro- 
vision of the law and a Directive Princi- 
ple. The connection has io be betw2en 
the law and the Directive Principle and 
it must be a real and substantial conrec- 
tion. To determine whether a law ssatisties 
this test, the court would have to. examine 
the pith and substance, the, true ~ nature 
and character of the law as also its de- 
sign and the subject matter dealt br” it 
together with its objects and scope. If 
on such examination, the court finds that 
the dominant object of the law is to give 
effect to the Directive Principle. it wauld 
accord protection to the law under the 
amended Article 31C. But if the ccurt 
finds that the law though passed seeming- 
ly for giving effect to a Directive Princi- 
ple, is, in pith and substance, one for 
accomplishing an unauthorised purpose — 
unauthorised in the sense of not bein 
covered by any Directive Principle sac! 
law would not have the protection of the 
amended Article 31C. To take the illus-ra- 
tion given by Khanna, J. in Kesavanaada 
Bharati’s case ((1973) Supp SCR 1) at 
p. 745: (AIR 1978 SC 1451) of the Re- 
port, 


“a law might be made that as the old 
residents in the State are economically. 
backward and those who have not resided 
in the State for more than three genera- 
tions have an ‘ affluent business in the 
State or have acquired property in the 
State, they shall be deprived of their 
business and property with a view to 
vest the same in the old residents of the 
State.” 

It may be possible, acter performing 
what I may call an. archzeological opera- 
tion, to discover some remote and tenu- 
ous connection between such law and 

some Directive Principle, but the domin- 
- ant object of such law would be, as pont- 
ed out by Mr. H. M. Seervai at page 1550 
.of the second Volume bf his book on 
“Constitutional Law of India,” to imole- 
ment “the policy of the State to discri- 
minate against citizens who hail from an- 
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‘other State, and in a: practical sense, to 
drive them out of it’, and such law 
would not be protected by the amended 
Article 31C. Many such examples can be 
given but I do not wish to unnecessarily 
burden this opinion. The point I wish to 
emphasize is that the amended Article 31C 
does not give protection’ to a law which 
has merely some remote or tenuous con- 
nection with a Directive Principle. What 
is necessary is that there must be a real 
and substantial connection and the do- 
minant object of the law must be to give 
effect to the Directive Principle, and that 
is a the matter which-the court would 
have to decide before any claim for pro- 
tection under the amended Article 31C 
can be allowed. 


120. There is also one other aspect 
which requires to be considered before 
protection can be given to a law under 
the amended Article 31C. Even where 
the dominant object of a law ig to give 
effect to a Directive Principle, it is not 
every provision of the law which is en- 
titled to claim protection. The words 
ue in the amended ganh Mo ae 
“Law giving effect to the policy of the 
State varie securing all or any of the 
principles laid down in Part IV” and 
these words, on a plain natural construc- 
tion, do not include all the provisions of 
the law but only those which give effect 
to the Directive Principle. But the ques- 
tion is how to identify these provisions 
giving effect to the Directive Principle 
in order to accord to them the protection 
of the amended Article 31C. The answer 
to this question is leet provided 
by the decision of this Court in Akadasi 
Padhan v. State of Orissa (1968) Supp 2 
SCR 691: (AIR 1963 SC 1047), There the 
question wag as to what was the precise 
connotation of the. expression “a law 
relating to” a State monopoly which oc- 
curs in Article 19 (6). This Court held 
that “a law relating to” a State monopoly 
cannot include all the provisions con- 
tained in such law but it must be con- 
strued to mean, “the law relating to the 
monopoly in its absolutely essential fea- 
tures” and it is only those provisions of 
the law “which are basically and essen- 
tially necessary for creating the State 
monopoly” which are protected by Arti- 
cle .19 (6). This view was reiterated in 
several subsequent decisions of this Court 
which include inter alia Rasbihari, Panda 
v. State of Orissa (1969) 8 SCR 874: (AIR 
1969 SC 1081), Vrajlal Manilal & Co. v. 
State of Madhya Pradesh (1970) I SCR 


400 : (AIR 1970 SC 129) and R. C. Cooper ` 


ms 


1856 S.C. 


1970 SC 564). I would adopt the same 
approach in the construction of Arti- 
cle 31C and hold that it is not every pro- 
vision of statute, which has been enacted 
with the dominant object of giving effect 
to a Directive Principle, that is entitled 
to protection, but only those provisions 
of the statute which are basically and 
essentially recessary for giving effect to 
the Directive Principle are protected 
under the amended Article 81C, If there 
are any other provisions in the statute 
which do not 






are the’ provisions of the law basically and 
ssentially necessary for giving effect to 
e Directive Principles: and give protec- 
ion of the amended Art. 8IC only to 
ose provisions. The question whether 
any particular provision of the law is 
basically and essentially necessary for 
giving effect to the Directive Principle, 
would depend to a large extent, on how 
closely and integrally such provision is 
connected with the implementation of the 
Directive Principle. If the court finds 
t a particular provision, is subsidiary 
r incidental or not essentially and inte- 










ject is to 
pose, it would not enjoy the protection 
of the amended Article 31C and would be 
iable to be struck down as invalid if it 
Wiolates Article 14 or 19. 


121. These considerations which I have 
discussed above completely answer some 
of the difficulties raised by Mr. i 
wala. He said that if the amended Arti- 
cle SIC were held to be valid, even pro- 


visions like Sections 23 (a) and 24 (1) (a) 
Act, . 1949 


of the Bombay Prohibition 
which were struck down in State of Bom- 


bay v. F. N. Balsara 1951 SCR 682: (AIR © 


-1951 SC 318) as’ violating freedom of 
_ speech guaranteed under Article 19 (1) (a), 


; Minerva Mills: Ltd. v.. Union :of. India 
v. Union of India -(1970) 3: SCR 580: (AIR 
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wuld have to be held to be. valid. I do 
not think that freedom and democracy in 
this country would be imperilled if such 
provisions were held valid. In fact, after 
dment of Article 19 (2) by the 
Constitution (First Amendment) Act, 1951. 
it is highly arguable that such 
provisions would fall within the’ protec- 
tion of Article 19 (2) and would be valid. 
And even otherwise, it is difficult to see 
-hew any violation of ‘the basic structure 
is involved if a provision of a law pro- 
hiditing a person from commending any 
intoxicant, the consumption or use of 
waich is forbidden by the law (except 
under a licence issued by the State Gov- 


erament) is protected against infraction ` 


of Article 1 D {a). The position would 
perhaps be different if a provision is in- 
troduced in the Prohibition Act saying 
that noone shall speak against the pro- 
bition 
peal of the Prohibition Act or plead for 
removal of Article 47 from the Directive 
Principles. Such a provision may not and 
perhaps would not be entitled to the pro- 


. tection of the amended Article 31C, even 


though it finds a place in the Prohibition 
Act, because its dominant object would 
nct be to give efect to the Directive 
Principle in Article 47 but to stifle free- 
dcm of speech in respect of a particular 
matter and it may run the risk of being 
struck down as violative of Article 19 (1) 
(a;. If the Court finds that even in a sta- 
tuze enacted for giving effect to a’ Direc- 
tive Principle, there is a provision which 
is not essentially and integrally connect- 

with the implementation of. the Direc- 
tive Principle or the dominant object of 


peter or propagate for the re- . 


which is to achieve an unauthorised pur-|. 


pcse, it would be outside the protection 
of the amended: Article S1C and would 
gta meet the challenge of Articles 14 


122. Lastly, I must consider the argu- 
ment of Mr. Palkhiwala that almost any 
apd every law would be within the pro- 
tection of the amended Article 81C be- 
cause it would be referable to some 
D:rective Principle or the other. I think 
this is an argument of despair. Arti- 
cles 89 to 51 contain Directive Principles 
rezerring to certain specific objectives and 
in order that a law should be for giving 
effect to one of those Directive Princi- 
ples, there would have to be a real and 
substantial connection between the law 
and the specific objective set out in such 
D:rective Principle. Obviously, the objec- 
‘tives set out in these Directive Principles 
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being ‘specific: “and: limited,.. every law 
made bya legislature.in the country zan- 
not possibly have a real and’ ‘substaatial 
connection with one or the other of. these 
' specific objectives. . It is only a limited 
number:.of laws which would have a real 
and substantial connection with o> or 


the other of the specific: objectives ron- 


‘tained in these Directive Principles and 
- . any and every law: would not come with- 
‘.in this: category.. Mr. Palkhiwala then 
‘contended that in any event, the Dirextive 
Principle contained in Article 88 was very 

` wide and it would cover almost any law 
enacted bya legislature. This conter-tion 
is also not well founded. . Article 38 is. a 
general article which stresses the obliga- 
tion of the State to establish a social crder 
in which justice — social, economic and 
political—shall inform all the institu-ions 
of national life. It, no doubt, talks ot the 
duty of the State to promote the we fare 
of the people and there can be no doubt 
that standing by itself this might cover a 
fairly wide area but it may be noted that 
the objective set out in the Article is not 
merely promotion of the welfare of the 
people, but there is a further requirement 
that the welfare of the people.is t be 
promoted by the State, not in any manner 
it likes, not according to its whim and 
fancy, but for securing and protecting a 

. Particular type of social order and that 
social order should be such as would 


ensure social, economic and political jus- - 


tice for all. Social, econamic and pol-tical 
‘justice is the objective set out in the Direc- 
tive Principle in Article 38 and it is this 
objective ‘which is made fundamental in 
the governance of the country and which 
the State is laid under an obligation to 
realise. This Directive Principle forms the 


base on which the entire structure ‘of the 


Directive Principles is reared and sccial, 
economic and political justice is the signa- 
ture tune of the other Directive Princi- 
ples. The Directive Prirciples set out in 
the. subsequent Articles following «pon 
Article 88 merely particularise and set 
out facets -and aspects. of the ideal of 
` social, economic and political justice arti- 
< culated in Article 88. Mr. Palkhiwala’s 
complaint ‘was not directed against the 
use of the words ‘political justice’ in Arti- 
cle 388 but his contention ‘was that the 
- eoncept - of social ` and economic . ‘justice 
referred to in.that ‘Article ‘was so wide 
_ that. almost any- legislation’ could ‘come 
within it. I do not agree. The concept of 
. social and’ economic -justice may not, be 
very. easy of definition’ but its broad zon- 
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' but would'be one of ‘the specific 
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tours are to be’ found in ‘some of the pro- ` 
visions of the Fundamental Rights and in — 
the. Directive Principles and -whenever a 


faite gar - whether a legislation is 


or giving effect to social and economic 
justice; it is with reference to these provi- 


sions that the question would have to 


be determined. There is nothing so vague 
or indefinite about ‘thé concept of social 


or economic ‘justice that almost any. kind 


of legislation could be justified under it. | 
Moreover, where a claim for protection 

is made in respect of a legislation on the 
ground that it is enacted for giving effect 
to a Directive Principle, the Directive 
Principle to which it is claimed to be 
related would not ordinarily be the gene- 
ral Directive Principle set out in Art. 38, 
Direc- 
tive Principles set out in the succeeding 
Articles, because as I said before, these 
latter particularise the concept of social 


‘and economic justice referred to in. Arti- 


cle 38. I cannot therefore subscribe to 
the proposition that if the amendment in 
Article 81C were held valid, it would 
have the effect of protecting every possi- 
ble legislation under the sun and that 
would in effect and substance wipe out 
Articles 14 and 19 from the Constitution. 
This is'`a tall and extreme argument’ for 
which I find no justification in the provi- 
sions of the Constitution. 


123.. I would therefore declare . Sec- 
tion 55 of the Constitution (Forty-second 
Amendment) Act, 1976 which inserted 
sub-sections (4) and (5) in Article 868 as 
unconstitutional and void on the ground 
that it damages the basic -structure of the 
Constitution and goes beyond the amend- 
ing power of Parliament. But so far as|- 
Sec. 4 of the Constitution (Forty-second 
Amendment) Act, 1976 is ‘concerned, I 
hold that, on the interpretation placed 
on the amended -Article 31C by me, it 
does not damage or destroy the basic 
structure of the Constitution and is witb- 
in the amending power of Parliament 
and I would therefore declare the amend- 
ed Article 31C to be constitutional . and 


valid. 


124. I have also given my reasons in 
this poan toe subscribing to the Order 
d May, 1980 made in Waman 
Roa’s çase and this judgment in so far as 


-it sets out those reasons will be formally 


pronounced by me when Waman: ‘Raos 
case is set down on board for judgment. 


$ Petitions ‘allowed. ` 
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_V. R. KRISHNA IYER, O. CHINNAPPA 
REDDY AND A. P. SEN, JJ. 

Civil Appeals Nos. 815 and 1284 of 
1978, D - 7-8-1980. .. ` E 

Industrial Supplies Pvt. Ltd. and — an- 
other, Appellants v. Union of India and 
others, Respondents. . 

And Vice Versa 

(A) Coking Coal Mines (Nätionalisa- 
tion) Act (86 of 1972), Ss. 3 (n), 4 (I) — 
“Owner” — Meaning of — Includes. “Rais- 
ing contractor’, he being an occupier — 
He cannot escape. consequences of vesting 
under Section 4 (1). ((i) Mines Act (1952). 
Section 2 (1); (ii) Words and Phrases — 
“Owner and occupier’). 

On interpretation of the various terms 
of an agreement it was held that the rais- 
ing contractors were in actual use and 
occupation of the coal mine; that the 
agreement was licence coupled with a 
grant and therefore, the’ raising contrac- 
tors would be deemed to be “owner” 
within the meaning of S. 8 (n) of the 
Nationalisation Act 11972) read with S.2 
(1) of the Mines Act (1952). a 

In the legal sense, an occupier is a 
person in actual occupation. . Where 
the raising contractors were, . under 
the terms of agreement entitled to 
and in fact in actual physical pos- 


session and enjoyment of -the col- 
liery they would, therefore, be occupier 


thereof.. They being im possession, in 
their own right, by virtue of the sub- 
stantial rights acquired by them under the 
agreement, were not in possession on be- 
half of somebody. S (Para 20) 
Keeping in view the scheme of the Act 
it cannot be said that the term “owner” 
used in sub-s. (1) of S. 4 of the Nationa- 
lisation Act excludes a “managing con- 
tractor. The term “owner in sub-s. (1) 
of the Act must bear the meaning given 
in the definition contained in S. 3 i. i 
ara 22) 


Parliament, with due deliberation, in 
S. 3 (n) adopted by incorporation the en- 
larged definition of owner in S. 2 (1) of 
the Mines Act (1952), to make the 
Nationalisation Act all embracing and 
fully effective. When a legal fiction is 
incorporated in a statute, the Court has 
to ascertain for what purpose the fiction 


*Civil writ No. 616 of 1976, D/-20-12-1977 
(Delhi). 


IX/IX/E699/80/DVT 


Industrial Supplies Pvt. Ltd. v. Union of India 


ALR. 


is created. After ascertaining the purpose, 
full effect must be given to the statutory. 
fiction and it shouid be carried to its 
logical conclusion. The Court has to as- 
sume all the facts and consequences. which 
are incidental or inevitable corollaries to 
giving effect to the. fiction’ The legal 
effect of the words “as-if he were” in the 
definition of owner in S. 3 (n) of thé 
Netionalisation Act read with S. 2 (1) of 
the Mines Act is tkat although the raising 
contractors ‘were rot owners, they being 
the contractors for the working of the 
mine were to be treated as such though; 
in fact. they were not so. Unless the term 
“owner” in sub-s, (1) of S. 4 is given an 
extended meaning so as to include a con- 
tractor: for the working of the mine or 
any part thereof, the very object of the 
legislation would be frustrated. Any other 
construction would result in the contrac- 
tors escaping from the consequences of 
vesting under sub-s. Asi of S. 4 of the Act 
and permit them to dismantle and remove 
the additional ‘machinery, plants and 
equipment which were being utilised for 
the working of mines. C. W. No. 616 of 
1976 D/- 20-12-1977 (Delhi), Affirmed. - 
; (Paras 24, 25, 26, 27) 

(B) Coking Coal Mines (Nationalisation) 
Act (86 of 1972), S. 22 (8) and (4) 
“Amount due. to coking coal mine” — 
Safety operations carried out by raising 
contractor prior to nationalisation —~Sub- 
sidy receivable from Coal Board — Cover- 


- ed by S.- 22 (8) — Could be utilized by - 


Central Government to meet liabilities of 
coking coal mines — C. W. No. 616 of 
1976, D/- 20-12-1977 (Delhi), Reversed. 


Where a raising contractor had already 
carried out sand stowing and connected 
safety, operations ard. hard mining opera- 
tions prior to coming into force of the 
Nationalisation Act and certain amount 
by way of subsidy was due from the Coal 
Board for carrying ut those safety opera- 
tions, the amount of subsidy was like any 
otEer amount due to the coking coal mine, 
prior to the appointed day, and therefore, 
dic not fall outside the purview of sub- 
sec. (8) of S. 22. The payment in question 
was not by way of “assistance” receivable 
from the erstwhile Coal Board for carrying 
out of stowing and other safety operations. 
and conservation o- the coal mines. The 
grent was not impressed with any parti- 
cular purpose or purposes. Therefore, the 
Central Governmert could appropriate 
the amount of subsidy and utilize it under 
S. 22 (4) for meeting the liabilities of the 
coking coal mines. Ù. W. No. 616 of 1976 
D/- 20-12-1977 (Delhi) Reversed. (1970) 


1980 Industrial Supplies Pvt. Ltd. v. Union of India S.C. 1859 
AC 567 and (1972) 8 ITR 847 (Zal), “WHEREAS the Owners are the 
Distinguished. (Paras 81, 32 83} Owners of a Working Colliery com- 
Cases Referred: Chronological Paras prising an area of 300  bighas 
(1972) 85 ITR 847 (Cal) : 29 more or less and known as Bali- , 
1970 AC 567, Barclays Bank Ltd. v. Guist- bari Colliery particularly described 
close Investments Ltd. yg in the first schedule hereunder written 


AIR 1961 SC 888 :(1962 1 SCR 9 1°, 20 
1952 AC 109; (1951) 2 All ER 587, East 
* End Dwellings Co v. Finsbury Borough 

Council . ot 26 

Mr. Soli J. Sorabjee Sr. Advocate (M/s 
A. C. Gulati, A. K. Ganguli, G. S- Chetter- 
jee and B. B. Swahney Advocates with 
im), for Appellant in Z. A. No. 8-5 of 
1978; Mr. Lal Narain Sinhá Att., General 
(Miss. A. Subhashini and Girish Chendrë. 
Advocates with him), for Appellant :n C. 
A. No. 1284 of 1978 and Respondent No. I 
in C. A. No. 815 of 1978. 


SEN, J. :—, These appeals by  specia: 
leave against a judgment of the Delhi 
High Court turn on the construction of 
certain provisions of he Coking Coal 
Mines (Nationalisation) Act, 1972. 


2. The appeals raise a question cf for 
reaching importance namely, whether a 
raising contractor .of a coal mine s ar 
owner within the meaning of sub-s, (1) of 
S: 4 of the Coking Coal Mines (Nationa- 
lisation) Act, 1972 (hereinafter referred 
to as the Nationalisatior Act) and f so. 
whether the fixed assets like machinery. 
plants, equipment and other prop=rties 
installed or brought in by such a reising 
contractor vest-in the Central Govern- 
ment. They also give rise to a subsiliary 
question, namely, whether subsid7 re- 
ceivable from the erstwhile Coal Board 
established under S. 4 cf the Coal Mines 
(Conservation, Safety and Development) 
Act, 1952 ‘up to the specified date, from 
a fund known as Conservation and Safety 
Fund, by such raising contractor prior to 
the appointed day, canbe realised by the 
Carel Government by virtue of thei= 

owers under sub-sec. (3) of S. 22 o2 the 

ationalisation Act, to the exclusion ef all 
other persons including such contractor 
and applied under sub-s. (4) of S. £2 to- 


wards the discharge of the liabilities of the - 


coking coal: mine, which could net be 
discharged by the appointed day. 


3. To make the points intelligitle; i 
is necessary to state a zew facts. Ey an 
agreement dated February 7, 1969 -nade 
between Messrs Balihari Colliery Co Pvt. 
Ltd. (hereinafter referred to as the ‘owner’) 
of the one part and Messrs Industrial 
Supplies Pvt. Ltd. ereinafter réfrred 
to as the ‘petitioners) of the other part; 
it' was recited as follows: 


held under the lease and sub-leases men- 
tioned in the said Schedule and in con- 
nection therewith have built various 
structures, dhewrsho coolie lines (herein- 
after referred to as the said buildings) 
and also installed and put up various 
machinery, plants, tools, implements and 
utensils por - referred to as the 
said machinery) therein; RA 
AND WHEREAS the owners have ap- 
pointed Industrial Supplies Private Limit- 
ed .2s Managing Contractor of their said 
colliery and the said Managing Contrac- 
ter has agreed to act as such Managing 
Contractor for the period and upon the 
terms and conditions herein contained:” 


4. Under the said agreement, the 
petitioners were appointed to be the 
Managing Contractors of Kutchi Baliheri 
Colliery. for a period of 20 years. Under 
Cl. 7 (a) the petitioners. were required at 
their own cost to install fixed assets like 
equipment, machinery and plants and 
also invest in the form of current assets 
like stores in the said colliery and to 
work the same as raising contractors. By 
Cl. 7 (b) the additional machinery so in- 
stalled and the chattels and utensils so 
brought in by the petitioners were to re- 
main the -property of the petitioners 
absolutely and on the determination of 
the agreement they were entitled subject 
to the provisions of Cl. 9, to remove such 
additional fixed assets and current assets. 
Clause 9 gave an option to the owners 
to purchase the additional machinerv, 
chattels and utensils referred to in Cl. 7. 
Clause 25 of the agreement is material 
for our purposes and it reads: 


“25. That in case the said colliery is 
nationalised these presents shall stand 
determined and all moneys then due and 
owing by the owners to the Managing 
Contractor or by the Managing Contrac- 
tor to the owners under the provisions 
hereof shall at once become due and 
payable by the owners to the Managing 
Contractor or by the Managing Contractor 
to the owners as the case may be. If as 
result of such nationalisation the machi- 
nery, chattels and utensils installed at 
and/or brought into the said colliery by 
the Managing Contractor under the pro- 
visions of Clause 7 of these presents or 
any one or more of them or the buildings 


- 1860 S.C. 
and structures created.by ‘it at the -said 


colliery under the provisions of Clause.8- ` 


of these presents are. taken over by . the 
authorities - concerned than and in such. 
- event the Menaging Contractor shall bẹ 
entitled to compensation payable for or 

attributable to the said machinery, chattel 

and utensils and the buildings and struc 

tures as taken over and the owners 

shall be entitled. to receive compensation 

for all other properties comprised in the 

said colliery.” 


5. Under fhe said agreement, the peti- 
tioners installed from time ‘to time vari- 
ous fixed assets like machinery, planis 
and equipment and erected ` structures 
and raised mew roads within the said 
colliery and brought in various current 
assets and movables, for the efficient 
working of tke said mine. E 


6. The petitioners were also raising 
contractors in respect of another cokin 
coal mine known as ‘Khas Dharmaban 
Colliery owned by Messrs Khas Dharma- ' 
band Colliery’. Co. Pvt. Ltd., subsequent- 
ly known as ‘New  Dharmaband 
Colliery.: They had similarly brought 
over various assets including stores 
which were being used in the said 
colliery. Under an agreement of October: 
1969, the New Dharmaband Colliery was . 
bought over by Messrs Sethia Mining. & . 
Mfg. Corporation Ltd. An inventory was 
prepared of the assets like plants, machi- 
nery and stores belonging- to the peti- 
tioners -which were lying (in) the colliery, 
the value of which was approximately’ 
Rs. 1,21,000/-. i ; 


7. -On October 17, 1971, the President 
promulgated the Coking Coal Mines 
(Emergency Frovisions) Ordinance 1971 
to provide for the taking over by the 
Central Government, in the public inter- 
est, of the management of 214 coking 
coal mines amd 12 coke oven plants, in- 
cluding the coal mines in question, pend- 
ing nationalisation of such mines. The 
Ordinance wes replaced by the Coking 
` Coal Mines (Emergency Provisions) Act, 
1971. Thereafter, Parliament enacted the 
' Coking Coal Mines (Nationalisation) Act, 
1972 to complete the process of nationali- 
‘ sation of the coking coat mines and coke 
oven plants. H was entitled as ‘An Act to 
provide for the acquisition and transfer 
of the right, title and interest of the 
owners of the coking coal mines specified 
in the First Schedule and the right, title 
‘ and interest of the owners of such coke 
oven plants zs are in or about the said 
coking coal: mines- with ..a:,view .to:--re- 
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organning and reconstructing. such -:mines. 
and plants for.the. purpose of protecting, 
conserving and promoting scientific: deve- 


_ lopment of the resources. of coking coal ` 


needed to.meet the growing requirements 
of the iron and steel industry and -for 
matters connected therewith or incidental 
thereto’. fos i 

& “Appointed day” under S. 2 (a) :of the 
Coking Coal Mines (Emergency Provi- 
siors) Act, 1971 was October 17, 1971, 
while that under S. 3 (a) of the Coking 
Coz] Mines (Nationalisation) Act, 1972, is 
May 1, 1972. 


9. According to the petitioners, the 
total value of the fixed and current assets 
and movables of Kutchi Balihari Colliery 
taken over by the Central Government 
on October 17, 1971 was to the tune of 
Rs. 11,85,591.00. As regards New Dharma- 
band Colliery they allege that between 
October 1969 and October 17, 1971, 
Messrs Sethia Mining & Mfg. Corporation 
Ltd. had utilised some, of the stores lying 
in the colliery to the extent of Rupees 
50,C00.00 and the’ balance of the stores 
lying in the colliery as on October 17, 
1971 was'.approximately Rs. 72,000.00. 


19. Since April 1969 when the peti- 
tioners became raising contractors of - 
Kutzhi. Balihari Colliery and. until’ Octo- 
ber 17, 1971 when the management of the 
said colliery was taken over by the Cent- 
ral Government, the petitioners allege 
that they had undertaken, at their cost, 
operations for sand stowing and hard- 
mining and had accordingly submitted 
bills, to the Coal Board established’ under 
S. 4 of the Coal Mines (Conservation and 
Safety) Act, 1952. for subsidy through the 
owrers from time to time. As on October 
17, 1971 the amount of subsidy payable 
to them was about Rs. 4,50,000. 


11. On May 9, 1975 the petitioners 
filed a Writ Petition in the Delhi Hi 
Court seeking a declaration that sub-s. (1) 
of S. 4 does not provide for the acquisi- 
tion of the right, title and interest of the 
petitioners inasmuch as being raising 
con-ractors they were not an owner with- 
in the meaning of S. 8 (n) of the Nationa- 
lisation Act and, therefore, they were 
entitled to dismantle and remove the fixed 
assets like machinery, plants and equip- . 
ment installed in the two mines and also 
to. remove the movables and. current 
assets thereof like furniture, stores, 
and were further entitled to recover the - 
amount. of subsidy cf about Rs. 4,50,000/- . 
collected by.the Central Government from: 


the erstwhile. Coal. Board, They, accord. 
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_of S. 4 free from all incımbrances. 
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ingly, sought a writ or. direction in ‘the 


nature of mandamus requiring the Central” 


Government -to return the assets - like 


-machinary, plants, equipment and other 


‘asséts and movables and all amounts col- 
lected by way of subsidy or other dues, 
or in any event pay Rs. 1€,35,591/- with 
interest thereon from May 1, 1972 till the 
date of payment. S 


12. The High Court substantially dis- 
allowed the claim of the petitioners, 
holding that they fall within the meanin 
of the term ‘owner’ as defined in S. 3 (a 
of the Nationalisation Act read with Sec- 
tion 2. (1) of the Mines Act, 1952 and that 
as such the various machinery, plants, 
equipment and other fixed assets, current 
assets and movables belonging to them 
lying in the two coal mines were includ- 


- ed in the expression “mine” as defined in 


S.'3 (j) of the Nationalisation Act, and 
therefore, the right, title and interest of 
the petitioners therein stood vested in 
the Central Government ‘under sub-s. (1) 


however, held that the amount of subsidy 
of Rs. 4,50,000/- receivable from. the 
Coal Board by way of reimbursement to- 
wards cost of sand stowing and hard 


- mining operations carried ən by the peti- 


tioners, could not be treated to be as an 


“amount due to the coking coal mine” 


within sub-s, (3) of S. 22 and, therefore, 
could not be utilised: by the Central Gov- 


ernment under sub-s. (4) of S. 22 for dis- 


charge of the liabilities of the coking coal 
mme. 


13. It was contended by the petition- 


- ers. that they were neither the owners nor 


immediate occupiers or managing con- 
tractors of the coal minzs in question. 
but were merely raising contractors there- 
of and, therefore, they did not come 
within the purview of the term ‘owner’ 


‘as defined in S. 3 (n) of the Nationalisa- 


a 


tion Act ‘read with S. 2 (lì) of the Mines 
Act, 1952, It was, therefore, said that the 
plants, equipment and machinery and 
‘other assets, and current ‘essets and mov- 
ables belonging to them as on 
17, 1971 could not, and did not, vest in 
the Central Government under sub-s. (1) 
of S. 4 of the Nationalisation Act. It was 
urged that -the High Court was in error 


in construing the definition of the term 


- ‘owner’ as defined in S. 2 (1) of the Mines 


Act, 1952 so as to include a raising con- 
trattor, by laying emphasis on the words 
‘as if he were in the last sentence of the 


` definition, and particularly so, because the _ 
> Act’ itself; separately . ‘and.’or- clearly ‘dis-’- 
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‘tinguishes between an. ‘owner’ and ‘a ‘cons 


it, . 


October 


tractor. ` . 
14. It was further contended that due 
to the absence of the word ‘includes’ in 
the last sentence, in the definition of 
‘owner in’ S. 2 (1) of the Mines Act, a 
‘contractor’ cannot be treated to’ be an 
‘owner’. It was said that the object of the 
fiction in S. 2 (1) of the Mines Act, 1952 
was for the limited purpose of making 
such a raising contractor’ responsible for 
the due observance of the provisions of 
that Act and such a deeming provision - 
could not be invoked for construing the 
purpose and object of the Nationalisation 
Act which were different, i. e., for the 
purpose of acquiring. machinery, plants 
and equipment and other assets belonging 
to such raising contractor, lying within 
the mine, under sub-s. (1) of S.°4 of the 
Act. We are afraid, we cannot accept these 
contentions, . 


15. The construction that is sought tc 
be placed on the definition of ‘owner’ in 
S. 3 (n) of the Nationalisation Act read 
with S. 2 @) of the Mines Act, upon the 
basis of which the argument proceeds 
would, if accepted, frustrate the very ob- 
ject of the legislation. 

16.: The Nationalisation Act , provides 
by sub-s. (1) of S. 4 that the right, title 
and interest of the owners in relation 
to the coking coal mines specified in the 
First Schedule, on the appointed day, i. e.. 
on October 17, 1971 shall stand. transfer- 
red to and shall vest absolutely . in the 
Central Government free from all incum- - 
brances, ` 


17. In the Nationalisation Act, ‘owner’ 
is defined in S. 8 (n) thus: 

“3 (n) “owner”, — 

(i) when used in relation to a mine, has 
the meaning assigned to it in the Mines 
Act, 1952; x i 

(ii) when used in relation to a coke 
oven plant, means any person who is the 
immediate proprietor or lessee or oc- 
cupier of the coke oven plant or any part 
thereof or is a contractor for the working 
of the coke oven plant or any part 
thereof;” 

18. Section 2.(1) of the Mines Act, 
1952 reads as follows: f 

“(1) “owner”; when . used in relation. to 
a mine; means any person who is the 
immediate proprietor or lessee or occupier 
of the mine or of. any part thereof and in 


-the case of a mine the business whereof 


is being carried on by a liquidator or re-- 
ceiver, such. -liquidator or receiver. and in 


e S.C; 1861 


1862 S.C, 


the case of a mine owned by a company, 
the business whereof is being carried on 
by a managing agent, such managing 
agent; but does not include a person 
who merely receives a royalty, rent or 
fine from the mine, or is merely the. pro- 
prietor of the mine, subject to any lease, 
grant or licence for the working thereof, 
or is merely the owner of the soil and not 
interested in. the minerals of the mine; 
but any contractor for the working of a 
mine or any part thereof shall be-subject 
to this Act in like manner as if he were 
an owner, but not so as to exempt the 
owner from any liability;” , 

19. In support of the contention that 
the petitioners could not be regarded as 
occupiers and, therefore, do not come 
within the definition of ‘owner’ under 
S. 3 (n) of the Nationalisation Act, reli- 
ance was placed on-the decision in The 
Chief Inspector of Mines v. Karamchand 
Thapar, (1962) 1 SCR 9:(AIR 1961 SC 
§38). While a raising contract may not be 
a lease and, therefore, the contractor not 
a lessee, we find no reason why he 
should not be treated to be.an_ occupier 
within the meaning of S. 8 (n). Under the 
terms of the agreement dated February 
_ 7, 1969, the 
dominion and control over the colliery in 
question for a period of 20 years. It is 
common ground that the said agreement 
was by a registered instrument and even 
though this perhaps may not amount to a 
lease, there can be no doubt that it'was 
a licence a ae with a grant. The peti- 
tioners were by virtue of Cl. 7 (a) of the 
agreement entitled to install at their own 
cost such additional machinery, tramways, 
ropeways etc. in connection with the trans- 
port of coal raised and to bring in chattels 
for the purpose of discovery and re- 
moval of coal. They were entitled under 
Cl. 7 (b) to remove such additional machi- 
nery that may be installed and such chat- 


tels and utensils as may be brought in by’ 


them to the said collieries unless, of 
course, the owners exercised their option 
to purchase the same under Cl. 9. In view 
` of these terms, it is futile to contend that 
the petitioners were not occupiers of the 
mines. They had the actual use and oc- 
supation of the coal mine in question. 


20. We have carefully gone through 
the judgment in Karamchand ` Thapar’s 
case AIR 1961 SC 838 and, if we may say 
so, the decision is distinguishable on facts. 
There the question was whether the 
managing agent of a company owning a 
colliery was an occupier of the colliery, 
and the Court negatived this, observing: 
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“From the very collocation of the words 
“immediate proprietor, or lessee or occu- 
pier of the mine”, it is abundantly ‘clear 
that only a person whose occupation is of 


the same character, that is, occupation by . 


£ proprietor ora lessee by way of posses- 
Sion on his behalf and not on behalf of 
somebody else is meant by the word “oc- 
cupier” in the definition. Thus, a tre- 
spasser in wrongful possession to the 
exclusion’ of the rightful owner would be 
én occupier of the mine, and so be an 
‘owner’ for the purpose of the Act.” 

The Court further observed: - 

“That must be because - possession on 
kehalf of somebody else was not in the 
contemplation of the legislature such’ “oc- 
cupation” as to make the person in pos- 
session an “occupier” within the meaning 
cf S. 2 (1)? 

These observations, if we may say so, 
with great respect, are rather widely 
‘tated. They are indeed susceptible of a 
construction that a raising contractor be- 
ing in possession on behalf of a proprie- 
tor or the lessee of a mine in possession 
is not an ‘occupier’ within th 


e meaning 
cf S. 8 (n) of the Nationalisation Act 


read with S. 2 (1} of the Mines Act, 1952. . 


We are quite sure that that was not the 
intention of the Legislature. There is no 
reason why the word ‘occupier’ should 
cot be understood to have ‘been used in 
its usual sense, according to its plain 
meaning. In common parlance, an ‘occu- 
tier is one who ‘takes’ or (more’ usually) 
‘olds’ possession: Shorter Oxford , Dic- 
tionary, 3rd Edn., Vol. 2, p. 1483. In the 
legal sense, an occupier is a person in 
ectual occupation. The petitioners being 
raising contractors were, under the terms 
cf the agreement dated February 7, 1969 
entitled to, and in fact in actual physical 
Possession and enjoyment of the: colliery 
end were, therefore, an occupier there- 
cf. That being so; the petitioners being 
in possession, in their own right, by vir- 
tue of the substential rights acquired by 
them under the agreement, were not in 
possession on behalf of somebody else 
end, therefore, the «decision in Karam- 
chand Thaper’s case (AIR 1961 SC 838 
cannot apply. a 

21. It is next urged that the Nationa- 
sation Act itself makes a distinction be- 
tween an ‘owner’ and a ‘managing con- 
tractor, there being separate provisions 
made with regard to both. It is said that 
in view of this, there is no legal justifica- 
tion to read the word ‘contractor’ for the 
word ‘owner in sub-s, (1) of S. 4. The 
contention is wholly misconceived and 


ne 


r. 
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cannot be accepted. The Nationalisatzon 
Act no doubt separately defines ‘owner’ 
and ‘managing contractor’. The definitson 
< of managing contractor in S..3 (i) reads:. 

“8 (i) ‘managmg contractor”, means 
the person, or body of persons, who with 
the previous consent in writing of «he 
State Government has entered into an ar- 
rangement, contract or understanding, 
with the owner of a coking coal mine or 
coke oven plant under which the opera- 
tions of the coking coal mine or ceke 
oven plant are substantially controled 
by such person or body of persons;” `` 
The words and expressions used and Je~ 
fined in the Act have the meaning, re- 
spectively, assigned to them ‘unless he 
context otherwise requires’, The expres- 
sion ‘managing contractor’ finds place in 
Chapter VI, which deals with the pover, 
functions and duties of the Commissioner 
of Payments appointed under sub-s. W 
of S. 20, for the purpose cf ‘disbursing the 
amounts payable to the owner of each 
coking coal mine or coke oven plant. It 
appears in sub-s. (2) of S. 26, which pro- 
vides: ; ; . 


“(2) In relation to a coking coal mine 
or coke oven plant, the operations of 
which were, immediately before the I7th 
day of October, 1971 under the con-rol 
of a managing contractor, the amount spe- 
cified in the First Schedule against sich 
coking coal mine or in the Second Sche- 
dule against such coke oven plant shall 
be apportioned between the owner of the 
coking coal mine or coke oven plant md 
such mae contractor in such propor- 
tions ag may be agreed upon by or be- 
tween the owner and such managing œn- 
tractor, and in the event of there being 
no such agreement, by such proportions 
as may be determined by the. Court.” ~ 


22. Under Cl. 25 of the agreemenż, it 
was agreed upon between the parties that 
(i) in the event the colliery was nationzlis- 
ed, the agreement shall stand determined 
and moneys then due and owing by 
the owners to the petitioners and ~ice 
versa shall at once become due and pay- 
able, and (i) in the event of such naticna- 
- lisation, if the machinery, chattels. and 
utensils installed at and/or brought -nto 
the colliery by the petttioners or the 
buildings and structures erected by them 
are taken over by the authorities, they 
shall become entitled to compensa-ion 
payable for or attributable to the -aid 
machinery, chattels and utensils and 
buildings and structures so taken cver 
and the owners shall be entitled-to receive 
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compensation for all other properties com- 
prised in the said colliery. The expression 
managing contractor’ as defined in S. 3 {) 
of the Nationalisation Act comes into play 
only for the purpose of apportionment ot 
compensation under sub-s. (2) of .S..26. 
The submission that the term ‘owner’ used 
in. sub-s. (1) of S. 4 of the Nationalisation 
Act excludes a ‘managing contractor’ .is|’ 
against the scheme of the Act. The term 
‘owner’ in sub-s, (1) of S. 4 of the Act 
must bear.the meaning given in the defi- 
nition contained in S. 8 (n). 

28. It was asserted that the petition- 
ers were really not the managing con- 
tractors but wrongly described as such in 
the agreement. A bare perusal of the 
agreement would, however, be destruc- . 
tive of the argument. It is a document 
drawn consisting of 46 clauses defining 
the mutual rights and obligations of the 
parties. The petitioners were - conterred 
all the rights to work the mine for win- 
ning, getting and raising coal. The so- 
called ‘remuneration’ payable to them 
was virtually the price of coal supplied 
leaving to the owners a margin of profit. 
Even the liability for hanes of rent, 
royalty, taxes etc. in relation to the mine 
was saddled on the petitioners. In view 
of these terms, they cannot be heard to 
say that they were not the managing con- 
tractors though they have been so 
described in the preamble to the agree- 
ment and in each and every clause. there- 
of. It is, however, asserted that the fune- 
tions of a managing contractor, namely, 
appointment of managers, were not 
entrusted to the petitioners but were ac- 
tually assigned to Messrs Madhusudan & 
Co. under a separate agreement. The sub- 
mission is spelled out from the terms of 
Cl. 11 relating to E PU of workers 
of the colliery. All that was done was 
that the erstwhile owners had by this 
clause reserved to, themselves the power 
to appoint managers. Such reservation 
does not take the petitioners out of 
contractor 
under S. 3 (i) of the Nationalisation Act, 
as they still had substantial control over 
the mine. The plea that not they but some- 
one else was the managing contractor is 
only an afterthought, The petitioners hav- 
ing bound themselves by the terms of the 
agreement, cannot be permitted to escape 
from the provisions of sub-s. (1) of S. 4, 
as they come within the purview of the 
definition of ‘owner’ in Sec. 8 (a) of the 
Nationalisation Act. 

24. It is then argued, in the altema- 
tive, that the term ‘owner’ as defined i 


, 1864 SiGe. 









with S. 2 (1) of. the Mines Act, 1952-does 
‘jnot in any event, include a raising . con- 


‘|contractor does not come within the de- 
scription of a contractor in S,.2 (1), but. it 
is urged. that the word. ‘includes’. is not 
there. There was no need for Parliament 


usual sense, 


e legal sense, as defined. - 

25. Parliament, with due deliberation, 
in S. 8 (n) adopted by incorporation the 
enlarged definition of owner in S. 2 (1) of 

e Mines Act, 1952 to make the Nationa- 
isation Act all embracing and fully effec- 
ive. The definition is wide enough to 

include three categories of persons: (i) in 
relation to a mine the person who is the 
immediate proprietor. or a: lessee or occu- 
pier of mine or. any part thereof, (ii) in 
the case of a mine the. business whereof 
is carried on by a liquidator or a receiver, 
such liquidator or receiver, and (iii) in 
the case of a.mine owned by a company, 
the business whereof is carried on by a 
managing agent, such managing agent. 
Each is a separate and distinct category 
of persons and the concept of ownership 
does not come in. Then come the crucial 
last words: “but any -contractor for the 
working of a mine 'or any part thereof 

„shall be subject'to this Act in like manner 
as if he were an owner, butnotso as to 
exempt the owner from any liability.” The 
insertion of this clause is to make both 

- the owner as well as the contractor equ- 
ally liable for the due observance of the 
` Act. It is needless to stress that the Mires 
Act, 1952 contains various provisions for 
the e of the mines and the persons 

` employed tkerein. In the case of a mine, 
the working whereof is being carried on 
by a raising contractor, he is primarily 
responsible to comply with the provisions 
of the Act. Thoug i 
working of a mine or any part thereof is 
not an owner, he shall be subject to the 
provisions of the Act, in. the like manner 

“as if he were an owner’ but not so as to 





‘be carried ‘to its-logical conclusion. The 
Sourt. has: to:. assume “all’-the : facts and 
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8. (n) of the Nationalisation: Act ‘read ‘consequences which 


tractor. It is not suggested that a raising - 


-absolutely in the 


a contractor for the. 


evitable corollaries 
the - fiction.. The 
the. words “as if he 


' to giving effect to 
legal effect of 
were” in the defi- 


- nition of owner in S.-8 (n) of the Nationa- 
lisation Act read with S. 2 (1) of the 


Mines Act is that although the petitioners 


-were not the owners, they being the con- 


tractors for the. working of the mine ‘in 
uestion, were to be treated as such 

ough, in fact, they were not so. The 
oft-quoted passage in the 


Ltd. v. Finsbury Borough Council 1952 
AC 109 at A 182 brings out the legal 
effect of a legal fiction in these words: . 


“If you are bidden to treat an imaginary 
state of affairs as real, you must surely, 
unless prohibited from doing so, also im- 
agine as real the consequence and inçi- 
dents which, if the putative state of affairs 
had in fact. existed, must inevitably have 
flowed from or accompanied it... ...The 
statute says that you must imagine.a cer- 
tain state of affairs; it does not say that 
having-done so, you must pause or ` per- 
mit your imagination to boggle when it 


comes to the inevitable corollaries .of that - 


state of affairs.” a 

27. The whole object and purpose “of 
the Nationalisation Act is. to expropriate 
private ownership of coking coal mines’ 
and all interests created therein. . It pro- 
vides by sub-s. (1) of S. 4 that on the ap- 
pointed day, the right, title and’: interest 
of the owners in relation to the coking 
coal mines specified in the First Schedule 
shall stand transferred to, and shall vest 
Central Government, 
free from all incumbrances. Now unless 
the term ‘owner’ in sub-s. (1) of ` S.°4 isl 
given an extended meaning so as to in- 
clude a contractor for the working of.a 
mine or any part thereof, the very object 
of the legislation would be frustrated. It 
has to be presumed that Parliament was 
fully aware of the normal pattern of work- 
ing of all the coal mines, i. e., -by em- 
ployment of. raising contractors. “Any 
other construction would lead: to a mani- 
fest absurdity and attribute to Parliament 
a result which it never intended. It would 
result in the contractors - escaping | from 


the consequences of vesting under sub-| 


judgment of 
Lord Asquith in East. End Dwelling Co. ` 


~ 


ALR- 
‘are ‘incidental’ or -in-{ 


r 


sec. (1) of S: 4 of the Act and permit them] - 


to dismantle and remove the additional 
machinery, plants and equipment’. which 


were being utilised for the” working ‘of 
DO eee ake aig Or, oe ace 
28. This brings. us tothe ‘next: ques- . 


tion, .namély. :.whether..:the=. amount:,of 
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Rs. 4;50.000/- receivable by. the _peti-ion- 
` ers from the erstwhile Ccal Board, wes an 
amount impressed with < trust, being ad- 
vanced for a ‘specific `pirpose, i. e., .for 
the purpose of ‘stowing and other . sefety 
operations and conservation. of coal 
mines, and could not be regarded as ‘any 
money due to the coking coal mines”. with- 
in sub-s. (8) of S. 22 of che Act and the 
Central Government, therefore, could not 
appropriate the amount >f -subsidy and 
utilize it under sub-s. (4): thereof for 
meeting the liabilities of the coking coal 
mines. ~ i aa 

- 29. The conclusion of the High Court 
upon this point is contaired in the follow- 
ing passage: .. - i ; 


“The amount of subsidy due could not 
be current assets of the coking coal mine 
because it had to be utilised for a ce-tain 
definite specified purpose. In the instant 
case cost of stowing and other safety ope- 
rations had already been incurred anc the 
subsidy was by way of . reimbursement. 
The amount was already identified as be- 
-paging to the petitioner and is or the 

analogy or in the nature of trust money 
impressed with a specific purpose.” 


In reaching, that conclusion, it relied 
upon the decisions in Berclays Bank Ltd. 


v. Quistclose Investments Ltd. 1970 AC. 


567 and Coal Products Private Ltd. v. 
L-T. O., (1972) 85 ITR 847 (Cal) which 
are both distinguishable. They enunciate 
the principles that when property is en- 
trusted for specific purpose, it is clothed 
with a trust. It seems somewhat illozical 
that the equitable doctrine of resulting 
trust should be brought into play in the 
construction. of the provisions of a legisla- 
tion dealing with nationalisation like the 
Coking Coal Mines (Nacionalisation) Act, 
1972. In Barclays Bank Ltd. v. Quistzlose 
Investments Ltd., the House of Lords 
dealt with a question as to rights of set- 
off following the liquidation of a zom- 
pany. The principle was applied to a sum 
of money. lent to a.company (later wound 
up) for a specific purpose, viz., payment 
of dividend, which was aot implemented; 
the money, being still identifiable, was 
held to be impressed with a trust, and 
accordingly did not enure to the benefit 
` of the general body of creditors, but was 
recoverable by the lender. In Coal. Pro- 


ducts Private Ltd. v. I.-T. O. there was. 


an extension. of this pricciple by a s-ngle 
Judge of the Calcutta High Court to 
assistance”. .which was payable to the 
. assessee and ‘was sought. to'be attached 
= by -the Income-tax: Department by way 
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‘coul: 


` showing .had 


of garnishee proceedings under S. 226 (3) 
(i)-of the Income-tax Act, 1961. There 


was an application made for grant of 
„assistance under R. 49 of ee 


(Conservation and Safety) Rules, . 
There were conditions attached to.. the 

ant-under R. 54. There was an affidavit 

ed before the Calcutta High: Court 
showing that the grant was subject to the 
condition that it would be _ utilised for 
the purpose of stowing and other connect- 
ed operations in the coal mine. The High 


. Court quashed the garnishee notice. on 


the ground that the Income-tax Depart- 
ment was: not entitled to any part of the 
money for the payment of income-tax 
liabilities of the assessee, as it could only 
be utilized for the purpose of stowing 
and other safety operations and conserva- 
tion of coal mines. — 

380. Two questions arise, both of 
which must be answered in favour of the 
Union of India. The first is whether the 
payment of Rs. 4,50,000/- was advanced 
for a special purpose, i. e., as ‘assistance’ 
under R. 49 and not ‘by way of- re- 
imbursement’. The second is whether, in. 
that event, the money having been ad- 
vanced for a special purpose, and that 
being so clothed with a specific trust it 
not be adjusted by the Central 
Government under sub-s. (4) of S. 22 ‘of 
the Nationalisation Act towards the liabi- 
lities of the coking coal mines. 


31. It is not difficult to establish pre- 
cisely on what terms the money was ad- 
vanced by the erstwhile Coal Board. On 
behalf of the petitioners, it is not disput- 
ed that the bills for the subsidy were for 
the cost of stowing and connected safety 
operations and of hard mining operations 
which, the petitioners had already prior, 
to October 17, 1971, at their own cost, 
carried out. If that be so, the inevitable 
conclusion is that the amount of subsidy 
in question was like any other amount 
due to the coking coal mine, prior to the 
appointed day, and ‘therefore, did not fall 
outside the purview of sub-s. (8) of S. 22. 

32. The payment in question was not 
by way of ‘assistance’ receivable from the 
erstwhile ‘Coal Board for carrying out of 
stowing and other safety operations and 
conservation of the coal mines. In the 
present case, the petitioners on their own 
already carried out -sand . 
stowing and hard mining operations and 
had admittedly applied for subsidy by 
way -of reimbursement. The payment of 


` Rs. '4,50,000/- was,-therefore, ‘one ‘to. re- 
‘imburse .:.for-. thë- expenditure already - 
‘andertaken.. Indubitably, :the-- amount ‘in . 
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dispute was payable ‘by way,of reimburse- 
ment’) The petitioners. were, therefore, 
free to utilise the money in any manner 
they hiked. In other words, the. grant .was 
not impressed with any particular purpose 
or purposes, : 


. 88. Even if the subsidy receivable from 
the erstwhile Coal Board wag by way o 
‘ Fassistance’, the amount of Rs. 4,50;000/- 
was recoverable by the Central Govern- 
ment in whom the coking coal’ mines 
have vested under sub-s. (1) of S. 4 of the 
Nationalisaticn Act and not by the peti- 
tioners. It is, however, néedless to stress 
that if the grant were by way of ‘assist- 
ance’ under R. 49 of the Coal Mines (Con- 
servation and Safety) Rules, 1952, the 
grant being conditional, the Central Gov- 
ernment would in that event, be bound to 
comply with the requirements of R. 54 
and apply the same for the purposes for 
which it ‘wag granted viz., for the pur- 
poses of stowing or other safety opera- 
tions and conservation of coal mines. ` 


$4. For these reasons, the judgment 
of the High Court partly allowing the 
claim of the petitioners with regard to 
the subsidy amount- of Rs. 4,50,000/- is 
set aside, and the writ petition is dis- 
missed. Acccrdingly, the appeal of the 
Union of India is allowed and that of the 
Industrial Supplies Pvt. Ltd.. is dismissed 
with costs throughout. 


Order accordingly. 


AIR 1980 SUPREME COURT 186¢ 


(From: (1978) 1 Ren CR 342) (Punj & Har) 
A. C. GUPTA AND R. S. PATHAK, JJ. 

Civil Appeal No, 840 of 1978, D/- 21-8- 
1980. ° 


Gurcharan Singh and others, Appel- 
lants. v. V. K. Kaushal, Respondent. 


East Punjab Urban Rent Restriction, 
Act (3 of 1949), Section 13 (2) (ii) (a) — 
Scope — “That the tenant has, after 
commencement of this Act .,......... SUb- 
let” — Sub-letting must be after com- 
mencement of the Act — Amendment of 
Cantonments (Extension of Rent Control 
Laws) Act (1957) by Act XXII of 1972 — 
Effect. : 


The tenant falls within the mischief 
of Section 13 (2) (ii) (a) only if he has 
effected the transfer or sub-letting after 
the commencement of the Act, The Act 
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commenced: to. operate in the ‘Ambala 


. Cantonment on 21st November; 1969. In 


regard to that territory, it was not law 
before that date, kut only on and from 
that date. The svub-letting in . the. pre- 
sent case had been effected in 1967. 
Section 13 (2) (ii) (a) confines its scope 
to sub-leases. effected after the commen- 
cément of the Act, that is to say, transac- 
tions of sub-letting effected after the 
date when Act carre into force. For that 
Treason, a sub-letting effected before the 
commencement of the Act could not be 
brought within tne mischief of Sec~ 
tion 13. (2) (ii). (a) even though it con- 
tinued to subsist on or after the com- 
mencement of the Act. However, the 
Cantonments (Extension of Rent Control 
Laws) Act, 1957 was amended by: Act 
No. XXII of 1972. Upon amendment, 
Section 1 (2) of the principal Act declar- 
ed that the principe] Act would be deem- 
ed to have come into force on 26th Jan. 
1950. The words “on the date of Notifica- 
tion” were omitted in Section 3 (1) of 
the principal Act, and were: deemed 


` always to have been omitted, so that 


under Section 3 the Central Govern- 
ment must be deemed to have been em- 
powered. always to extend to a canton- 
ment any enactmert relating to the con- 
trol of rent and regulation of house ac- 
commodation in force in the State even 
as it stood before zhe date of the Noti- 
fication. Subject to the proviso, the 
Central Gevernment now enjoyed power 
to extend an enaciment from a date ear- 
lier than the date of the notification or 
from a future date. Subsequently, the 
Central Government issued Notification 
No, SRO-55, datec 24th January, 1974 
superseding the earlier Notification 
No,.SRO-7, dated 21st November, 1969 
and extending the East Punjab Urban 
Rent Restriction Act afresh to canton- 
ments in the States of Haryana and Pun- 
jab. Section 1 (& of that Act was 
modified to read that, except for Sec- 
tion 19, it would be deemed to have 
come into force on 26th January, 1950, 
The result was thet the East Punjab 
Urban Rent Restriction Act would be 
deemed to have came into force in the 
Ambala Cantonment on 26th January, 
1950. Hence the cub-letting effected in 
1967, must plainly be regarded as hav- 
ing been made after the commencement 
of that Act, In issuing the Notification 
dated 24th January, 1974 and thereby 
extending the East Punjab Urban Rent 
Restriction Act. to the Ambala Canton- 


ment retrospectively with effect from 


w, 


` denied that the shop had been 


1980 


26th January, 1950, the Central Govern- - 


ment exercised a power not available to 
it when it issued the Notification. cated- 
21st November, 1969. It- could ‘nct be 
said that the issue of the Notification of 
24th January, 1974, amounted to a fur- 


ther exercise of power conferred by 


Section 3 of the Cantonments (Extemsion 
of Rent Control Laws) Act, 1957, under 
which the earlier Notification was issued. 
AIR 1976 SC 714 and AIR 1969 SC 1291, 
Dist, © ` (Faras 7, 9, 10, 12) 
Cases Chronological Paras 


(1979) 1 Ren CJ 145 (Delhi) 4 
AIR 1976 SC ‘714: (1976) 2 SCR 785: 

1976 Tax LR 1467 Al 
AIR 1969 SC 1291: (1969) 3 SCR 99 7 


Mr. Govind Das Sr. Advocate ‘Mrs. 
Urmila Kapoor and Mrs. Shobha Dixit 
Advocates with him) for Appellants; Mr. 
M. N. Phadke Sr, Advocate (M/s. ff. C. 
Jain, S. K. Dhingra and S. L. Sethia 
Advocates with him), fer Respondent. 


PATHAK, J.:— This appeal by special 
leave -is directed agains; a judgmen- of 
the High Court of Punjab & Haryana 
dismissing a tenants’ revision petition 
under Section 15 (5), East Punjab Urban 
Rent Restriction Act, 1949, arising oat of 
eviction proceedings, 


2. The respondent, as landlord, appli- 
ed under Section 13 (2) (ii) (a) o= the 
East Punjab Urban Rent Restriction Act, 
1949, for the possession of a shop form- 
ing part of the premises No. 6283, Nizhol- 
son Road, Ambala Cantonment occapied 
by the appellants. He claimed tha: the 
shop had been let out to the first appel- 
lant, Gurcharan Singh, but that he had 
without the written consent of the re- 
spondent, sub-let the shop to his father, 
Gurdayal Singh and his brothers, Anoop 
Singh and Jagjit Singh. The appellants 
suib-let 
and pleaded that they, along with their 
father, constituted a joint Hindu fanily, 
and that the joint Hindu family. was the 
tenant of the shop. The Rent Controller 
found in favour of the respondent and 
passed an order of eviction, which. was 
subsequently affirmed by the Appellate 
Authority. The appellants appliec - in 
revision, and the High Court has, by its 
judgment and order dated 14th Dezem- 
ber, 1977, dismissed the revision applica- 
tion. i 


3. The first eontention of the appel- 
lant is that there is no evidence that the 
shop was sub-let, and the finding is mis- 
conceived in point of law, 


Referred : 


‘Gurcharai Singh v. V.. K. Kaushal 
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4, It is sufficient to point out that the 
Rent Control Authorities and the > High 
Court have concurrently found that the 
shop was let out to Gurcharan Singh and 
not to the: joint Hindu family, and that 
Gurcharan Singh sub-let it in 1967, to a 
partnership firm consisting of his father 
and brother. The finding is supported 
by ample evidence on the record. The 
material shows that the shop was let out 
to Gurcharan Singh alone, and the busi- 
ness carried on by him was later-taken 
over by a partnership consisting of his 
father and brothers. He was no longer 
proprietor of the business, and ‘merely 
extended his assistance under a power 
of attorney enabling him to act for the 
partnership. The execution of the power 
of attorney establishes that he was not 
a partner. [t appears that Gurcharan 
Singh individually carried on some 
other business, but there is no evidence 
to show that that business was lodged in 
the shop under consideration, The ma- 
terial before us demonstrates that the 
shop was occupied exclusively by the 
partnership firm and that Gurcharan 
Singh was left with no right to posses- 
sion therein. The evidence is incompati- 
ble with the case, now set up before us, 


‘that the partnership was merely ʻa licen- 


see of Gurcharan Singh. Learned coun- 
sel for the appellants relies on Hira Singh 
v. Banarsi Dass, (1979) 1 Ren CJ 145 
(Delhi). That case, however, was one of 
a joint tenancy, and it was held that the 
mere circumstance that one of the co- 
tenants had ceased living in the premis- 
es for some time could not lead to the 
inference that he had sub-let it to the 
other co-tenants. The evidence showed 
that all the co-tenants were carrying on 
business in partnership, although. one of 
them was not disclosed as a partner, 


5. Some reliance was placed on the 
circumstance that licence for carrying 
on the business stood in the name of 
Gurcharan Singh. As the evidence plain- 
ly shows, the licence was issued to him 
when he was carrying on the business, 
and subsequently, although it continued 
to stand in his name, it was used by the 
partnership firm, and no inquiry was 
ever made by the licensing authority, 
when renewing it, to determine whether 
the original holder of the licence was 
still carrying on the business, : 


6. We are of opinion that the finding 
of the High Court and the Rent Control 
authorities that Gurcharan Singh had 
sub-let the shop is unassailable, 


1868-S: C. - 


contends next that the ground of sub- 
letting taken under the East Punjab 


Urban Rent Restriction: Act, 1949, is not’ 


available to the respondent. because on 
the. date when the sub-letting took place: 


` that Act was not in force in the Ambala 


Cantonment. Now, it appears that Sec- 
tion 3 of the Cantonments (Extension of 
Rent Control Laws) Act, 1957, empower- 
ed the Central Governmient to extend, 
by notification, to any cantonment with 
such restrictions and modifications as 
it thought, fit. any enactment relating to 
the control of rent and regulation of 
house accommodation.which was in force 
on the date of. the notification in the 
State in which the cantonment was 
situated. In exercise of that power, the 
Central Government issued Notification 
No. SRO-7 dated 21st November, 1969, 
extending the East Punjab Urban Rent 
Restriction Act, 1949 to cantonments in 
the States of Haryana & Punjab. Con- 
sequently, with effect from 21st Novem- 
ber, 1969 the East Punjab Urban Rent 
Restriction Act became a law operating 
in the cantonment. Section 13 (2) (ii) (a) 
of the Act provides for an order of evic- 
tion if. the Controller, is ‘satisfied “that 
the tenant has, after’ Scrtinen cerns of 
this Act, without the written consent of 
the landlord -— 

(a) transferred: his - right under the 
lease or sub-let the entire building or 
rented land or any portion thereof”, 


It is clear that the tenant falls within. 


the mischief of this sub-clause only if he 
has effected the transfer or sub-letting 
after the commencement of the Act. The 
Act commerced to operate in the 
[Ambala Cantonment on 21st November, 
41969. In regard to that territory, it was 
not law befare that date, but only on 
and from that date. It is clear that the 
sub-letting in the present case, having 
been effected in 1967, was not made after 
-Ithe commenc2ment of the Act. Learned 
counsel for the respondent urges that 
S. 13 (2) (ii) (a) of the Act uses the words 
“has sub-let”, and submits that sub-let- 
ting is a cont-nuous process and that even 
though in the present case it may be said 
to have commenced before the Act came 
` into force it continued in operation after 
_the Act was brought into force. Now, 


when Section 13 (2) (ii) (a) speaks of a | 


tenant who “has sub-let”, it refers to a 
teriant who has entered into a transac- 
tion of sub-latting. And the transaction 
_of  sub-letting is referable to a single 


‘point of time. It is the’ moment -when ` 


Gurcharan Singh-v. V: K. Kaushal 
“4, Learned counsel: for. the appellants: . 


letting effected before the commencement: 


.the commencement of this Act”,. 


the act effecting the- sub-letting~ ‘is. come 


‘pleted. That transaction is: located at a. 


fixed point. What happens then is: that 
a flowing stream of rights’ and obliga~ 
tions issues from: the sub-letting. Those 
rights continue-as long as the sub-lease 
subsists, but they have their source in 
the’ definitive transaction of sub-letting 


‘located in a single fixed point of time, 
-We may add that in the context of Sec- 


tion 13 (2) (ii) (a) of the Act, the words 
“has sublet” imply that the sublet- 
ting must subsist on the date when the 
Act comes into force. The reason is ap- 
parent from the object of the Act, which 
is to protect the personal occupattion of 
the tenant. Thé protection is not extend- 
ed to a tenant who has abandoned oc 
cupation of the premises and has passed 
possession to another, even though by 
way of a sub-tenancy. The protection 
against eviction is not available for per- 
mitting a tenant to make a profit out of 
his tenancy rights. by sub-letting the 
premises, Therefore, the words “has 
sub-let”, unqualified by any reference to 
the commencement of the Act, refer to 
a transaction of sub-letting entered into 
before or after the commencement ‘of thej- 
Act, and in the case where sub-letting] _ 
has ‘been effected before the commence-i, 
ment of the Act the sub-lease must sub-} - 









of.the Act.: In the present case, f 
ever, ‘Section 13 (2) (ii) (a) of the Act 
confines ‘its scope to sub-leases effected 
after the commencement. of the Act, 


that is to say, transactions of sub-letting 
effected after the date when ‘the Act 
came into force. For that reason, a sub- 


though it continues to subsist on ort ` 
after the commencement of: the Act. In 
Goppulal v. Thakurji Shriji Shriji Dwar- 
kadheeshji (1969) 3 SCR 989: (AIR 1969 
SC 1291) on which learned counsel for 
the respondent relies, the relevant `pro- 
vision ` did not include the words “after 
‘and, 
therefore, took within its scope a sub- 
letting transacted before the coming inte 
force of the relevant Act, . 


8. In our opinion, the respondent can- 
not avail of Section 13 (2) (ii) (a) of ‘the 
East Punjab Urban Rent Restriction Act 
on the basis that it was brought inte 
‘operation in the Ambala Cantonment, t by- 


the Notification of 1969,- et ees 


ATR s 


j 


f 
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9. We: firid, however; that. the Canton- 
ents (Extension of, Rent Control Laws) 






he- principal Act, and were deemed al- 
ways to have been omitted, so that under 
Section 3 the Central Government must 
be.deemed to have been empowered al- 
ways to extend to a cantonment any 
enactment relating to the control of rent 


amendment was made in order to accord 
with the further amendment made by, 
inserting sub-section (3) in Section 3 of 
the principal Act, which provided that 
where an enactment in force in ‘any 
State relating to the control of rent and 
regulation of house acccmmodation was 
extended to a cantonment from a date 
earlier than.the date of such extension 
was ‘made, such enactment, as: in force 
on such earlier date, would apply to 
such cantonment. Section 3 (2) was ad- 
ded in the principal Act, and it provid- 
ed :— : 

“2, The extension of ny enactm2nt 
under sub-section (1) may be made from 
such earlier or future date as the Cen- 
tral Government may think fit: 

-" Provided that:no such extension skall 
be made from a date earlier than — 

(a) the ‘commencement of. such enact- 
ment, or 

{b) the eetablishenent of the canten- 
ment, or ` 

(© the nec of this 
whichever is later”, 


10. Subject to the proviso; the Central 
Government now enjoyed power to ex- 
tend an enactment from a date: earlier 


Act, 


. {than the date of the notification or from 


a future date. Subsequently, the Cen- 


. tral Government issued Netification Nun- 


ber:: SRO-55,: dated 24th January, 1974, 
superseding. the earlier Notification 


No. SRQ-7, dated 21st November, 1939,- 


and extending the East Punjab Urkan 
Rent Restriction Act afresh: to cantc- 
‘ments in the States of Haryana and 
NR unjab, Section 1 (3) of the Act was 
modifed to read that, except for S. 19, 
it would be deemed to kave come irto 


force on 26th January, 1950. The result. 
is that, the East Punjab Urban ‘Rent Fer. 
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striction -Act. will: be--- deemed- to have 
come inte force in the Ambala Canton- 
ment on 26th January, 1950. And iff 
that be so, the sub-letting effected in| 
1967 must, plainly be regarded as having 


. been made after the commencement of 


that Act, . 


11. Two points are raised on behalf of 
the appellants against that conclusion. 
The first is that the power under Sec. 3 
of the Cantonments (Extension of Rent 
Control Laws) Act, 1957 having been 
exercised once, that is to say by the Noti- 
fication dated 2lst November, 1969, the 
power of extension stood exhausted and 
could not be availed of again, and there- 
fore the Notification dated 24th January, 
1974, was without statutory sanction and 
invalid. We are referred to- Lachmi 
Narain v. Union of India, (1976) 2 SCR 
785: (AIR 1976 SC 714), That was a 
case where this, Court held that a Noti- 
fication under Section 2 Part C States 
(Laws) Act, 1950, having been issued in 
1951 by the Central Government extend- 
ing the Bengal Finance (Sales-Tax) Act, 
1941 to the State of Delhi, the power. 
given’ by Section 2 exhausted itself on 
the extension of the enactment and. 
could not be exercised again to enable 
the issue of a fresh Notification modify- 
ing the terms in which the Bengal Act 
was extended. The case is clearly dis- 
tinguishable. The power under which 
the Notification dated 24th January, 
1974, has been issued is a separate and 
distinct power from that under which 
the Notification dated 21st. November, 
1969 was made, The power now exercise- 
ed passed into the Cantonments. (Exten- 
sion of Rent Control Laws) Act, 1957, 
when it was amended in 1972. In its | 
nature and quality it is not - identifiable 
with the power vested under the un- 
amended Act. A power conferred by 
statute is distinguished by the character 
and content of its essential components. 
If one or more material components cha- 
racterising the power cannot be identifi- 
ed with the ‘material components of 
another, they are two different and dis- 
tinct powers. Although broadly the 
power envisaged in- Section 3 of the 
amended Cantonments (Extension of 
Rent Control Laws) Act, 1957, is a power 
of extension even as it. was under the 
unamended . Act, there is a vital quali- 
tative difference between the two. The 
power tinder the unamended Act was a 
limited power. It could operate pros- 
pectively only. There was no choice in the 


matter. After. amendment, the Act. -provid- .. 3 


1870 S.C, 


ed of a power which could be exercised, 
-Tetrospectively. The power extended to 
giving retrospective effect to an enact- 
ment in force in the State in the form 
in which that enactment was in force on 
the date on which the- extension was 
made. It was a power whose reach and 
cover extended far beyond what the 
power under the unamended Act could 
achieve, . i 

12. We are of the view that in issu- 
jing” the Notification dated 24th January, 
‘1974, and thereby extending the East 
Punjab Urban Rent Restriction Act to 
the Ambala cantonment retrospectively 
with effect from 26th January, 1950, the 
Central Government exercised a power 
not available to it when it issued the 
Notification dated 2ist November, 1969. 
The contention, that the issue of. the 
Notification of 24th January, 1974, 
amounted to a further exercise of power 
conferred by Section 3 of the Canton- 
ments (Extension of Rent Control Laws) 
Act, 1957, under which the earlier Noti- 
fication was issued is without force and 
must be rejected. 

13: The second. point raised is that in 
clause (c) of the proviso to Section 3 (2) 
of the Cantonments (Extension of Rent 
Control Laws) Act, 1957, which speaks 
of ‘the commencement of this Act”, the 
words “this Act” refer to the Canton-< 
ments (Extension of Rent Control Laws) 
Amendment Act, 1972, which commenced 
to operate from 2nd June, 1972. The ar- 
gument is founded in fallacy. The words 
“this Act” refer to the principal. Act in 
which S. 3 (2) is inserted by virtue of the 
amendment, and that Act, by virtue of 
Section 2 (2) as amended, must be deem- 
ed to have come into force on 26th 
January, 1950. i 

14. In the result, the appeal fails and 
is dismissed with costs, 

Appeal dismissed, 
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Compensation — Matters to 


A. Gopalkrishna v. Spl. Dy. Collector (Land Acquisition) A.X R. 


An assessment of the compensation pay- 


able for land acquired must take into ac- 
‘count several factors, 


including the na- 
ture of the land, its present use and its 
capacity for a higher potential, its precise 
location in relation to adjoining land, 
the use to which neighbouring land has 
been put and the impact of such use on 
the land acquired and so on. / 

Held that having regard to all those 
factors the rate of compensation should 
be fixed at Res. 20,000/- per acre; 
severance damages at Rs. 1,000/- solatium 
at 15 per cent and interest at 4 per cent 


per annum from the date of dispossession. ` 


; (Para 8) 
PATHAK, J. :— In this appeal by certi- 
ficate, the appellant is aggrieved by the 
quanim of compensation awarded by 
the Andhra Pradesh High Court in re- 
spect of land acquired under the Land 
Acquisition Act. 


2. The appellant is the owner of- 


Ac-1-01 cent of land situated in R. S. 
No. 21/1 in Handapadu vilage in the 
Gudivada Municipality. At the instance 
of the General Manager, Southern Rail- 
ways, Madras, the Government acquired, 
91 cents of the land in connection with 
the conversion of the existing meter- 
gauge to a broac-gauge track on the 
Gudivada Masulipatam line. The notifica- 
tion under S. 4 (1: of the Land Acquisi- 
tion Act was published on 6th. July, 1961. 
In the proceedings for determining the 
compensation ` the ‘appellant entered a 
claim at the rate of Rs. 50,000/- per acre. 
The Tand Aeon Officer, however, 
proceeded on the basis that the land was 
agricultural land and awarded compensa- 
tion at Rs. 6,000/- per acre. Thereafter, 
at the instance of the appellant a refer- 
ence under S. 18 of the Land Acquisition 
Act was made to the District Court. The 
reference came on before the learned Sub- 
ordinate Judge, and he determined the 
market value of the acquired land at 
Rs. 46,000/- per acre. The State appealed 
to the High Court, and the High Court 
has awarded compensation at the rate of 
Rs. 17,000/- per acre which in respect of 
the 91 cents of land amounts to Rupees 
14,470/-. An additional amount of Rupees 
1,000/- as damages for severance of the 
acquired land from the parent parcel was 
also awarded. In addition, the appellant 
was held entitled to 
cent and-interest at 4 per cent per annum 
from the date of sy ene The ap- 
pellant then applied for and obtained a 
certificate under Article 188 (1) .of the 
Constitution. And hence this appeal. 


solatium at 15 per ` 


~y 


1980 Workmen, Coimbatore Pioneer ‘B’ 


-2A. It is contended fer the appelant 
that the High Court erred in- declining to 
consider Ex. A-5, an award of the Special 
Tahsildar. Gudivada, made on 4th 
December, 1962 in respect of 88 cent: of 
land lying to the west of the land acquir- 
ed. Compansation in respect of that p ece 
of land was awarded at Rs. 58,080/- per 
acre. Reliance was also placed on the 
rental of a piece of land of Ac. 1-25 cants 
in R. S. No. 14, which was leased for ¿wo 
timber depots for a renż of Rs. 3,6)0/- 
per acre and it was pointed out, the Land 
Acquisition Officer, adop-ing the method 
of capitalisation determined the ma-ket 
value of R. S. No. 14 at Rs. 48,000/- per 
acre. It is submitted that the High Court 
should have taken into consideration the 
compensation so awarded on the capicali- 
sation method. The poter-tial value of the 
land, it is said, was alsc a factor to be 
taken into consideration. On behalf of the 
respondents the submission is that the 
High Court was right in not following 
the capitalisation method because the sale 
deeds of similar parcels of land in the 
neighbourhood were available as exempl- 
ars for a comparative valuation. 


8. We have considered the metter 
carefully and it seems to us fair and -ust, 
having regard to the matzarial before us, 
that the compensation should be fixed at 
Rs. 20,000/- per acre, severance dameges 
at Rs. 1,000/- solatium at 15 per cent and 
interest at 4 per cent per annum from the 
date of dispossession. An assessment of 
the compensation payable for land ac- 
quired must take into account several 
factors, including the nature of the lend, 
its present use and ‘its capacity fœ a 
higher potential, its prezise location in 
relation to adjoining land, the use to 
which neighbouring land has been put 
and the impact of such use on the land 
acquired, and so on. It seems to us, that 
having regard to all those factors the -ate 
of compensation, which has suggested 
itself to us is what should be decreed. 


4. Accordingly, the appeal is allowed, 
the judgment and decree of the High 
Court are modified in so far that waile 
the damages for severance at Rs. 1,0€0/- 
solatium at'15 per cent and interest <t 4 
per cent per annum from the date of Jis- 
possession are maintained the compersa- 
tion is awarded at Rs, 20,000/- per aare. 
There is no order as to costs. 


Appeal partly allowed. 


Mills v. Lab. Court, Coimbatore S.C. 1871 


AIR 1980 SUPREME COURT 1871 (1)* 

(From: Punjab and Haryana) ` 

S. MURTAZA FAZAL ALI AND 

A. D.: KOSHAL, JJ. 
Criminal Appeal No. 889 of 1974, D/- 
22-3-1979. oT 
Krishan Lal, Appellant v. State of 
Haryana, Respondent. 


Constitution of India, Art. 186 — Penat 
Code (45 of 1860), S. 802 — Conviction 
under both by Sessions Judge and High 
Court — No. error of law in either of the 
judgments — Held, Supreme Court will 
not interfere in appeal by the special 
eave. . 


*{Note:— No Law Point — 
ment not reported. —Ed.] 


DW/1X/B991/79/DVT 


Hence Judg- 


AIR 1980 SUPREME COURT 1871 (2)* 
(From: : Punj. & Har.) 
S. MURTAZA FAZAL ALI, P. S. 
KAILASAM AND A. D. KOSHAL, JJ. 
Criminal Appeal No. 155 of 1974, D/- 
5-2-1980. f 


Smt. Mukhtiar Kaur, Appellant v, 
State of Punjab, Respondent, i 


Penal Code (1860), Ss. 299-306 — Mur- 
der charge — Proof — Case dependent 
entirely on the evidence of approver — 
Absence .of satisfactory evidence to cor- 
roborate approvers’ evidence . in material 
particulars regarding participation of ac- 
cused — Accused acquitted — Decision 
of Punjab and Haryana High Court, Re- 
versed. (Evidence Act (1872), S. 133). 


“Note: No Law Point—Case based on 
appreciation of evidence —— Hence . 
‘Judgment not reported—Ed] 
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AIR 1986 SUPREME COURT 1871 (3)* 
` (From: Madras) 


R. S. SARKARIA AND R. S$. 
PATHAK, JJ. 


D/- 


Civil Appeal No. 3156 of 1979, 
10-1-1980. 
Workmen of Coimbatore Pioneer “B” 


Mills Ltd., Appellant v, ‘The Presiding 
Officer, Labour Court, Coimbatore and 
others, Respondents. . 

Industrial Disputes Act (1947), S. 25-F 
Cl. (b) — Retrenchment compensation — 
High Court enhancing compensation to 


`- a delegate cannot exercise the 


1872 S.C. ;.R.T.0., Chittoor, v. Associated 


Rs. 375 but confirming order‘of Labour 
Court refusing reinstatement: — 
by special leave limited to.. question of 
compensation — Supreme Court _ raised 
the compensation. payable in lieu of re- 
instatement by Rs. 750. ; i 


*[Note:— .No Law Point — Hence Judg- 
ment not reported.—Ed] . 
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AIR: 198@ SUPREME COURT 1872 
(From: Andhra Pradesh) 
V. R. KRISHNA IYER AND 
_ A. D. KOSHAL, JJ. 
Civil Appeals Nos. 301-303 (n) of 1970, 
D/- ‘5-9-1980. 
Regional Transport Officer, Chittoor, 
etc., Appellants v. Associated Transport, 
Madras (P.) Ltd. and others, Respondents. 


Andhra Pradesh Motor Vehicles (Taxa- 
tion of Passengers and Goods) Act (16 of 
1952), S. 4 (1) — Rules framed under, in 


1957 — Rule 1, sub-rules (3), (4) and 6). 


deleted with: retrospective. effect — S. 


(1) held did, not confer on raoi 


power to make retrospective rules — Re- 
.trospective deletion is illegal. (Constitu- 
tion of India, Art. 245). . 
Sub-rule (5) enabled operators of motor 
vehicles on inter-State routes lying part- 
ly in the Madras State and partly in the 


State of Andhra Pradesh to pay the tax - 


duly to either of these two States. It was, 
however, deleted along with sub-rules (3) 
and (4) on 29th March, 1963 dee effect 
from ist April, 1962. 


Held, that S. 4 (1) did not confer on 
the delegate, namely, the State Govt., 
the power to make retrospective rules. 


Hence the deleting of the rules with re- 


trospective operation was illegal. AIR 
1972 SC 2427, Foll. (Para 5) 


The legislature has no doubt a plenary 
power in the matter of enactment of sta- 
tutes and can itself make. retrospective 
laws subject, of course, to the constitu- 
tional limitations. But it is trite law that 
same 
power unless there is special conferment 
thereof. to be spelled out from. the ex- 
press words of the delegation or by com- 
pelling implication: In the. instant case 
the power under’ S. 4 (1) doesnot indicate 


. either. alternative. The mere fact that the. - 


“rules framed had to be a ~on das 
© EX/SK/BS41/B0/MVI 2 IEI E 


- Appeal. 


Transport ‘Madras: (P) Ltd. © =. ACER. 
table of the legislature was not “enough, ' 


in the absence of a wider power in -the | 


section, to enable the State Government 
to make retrospeciive rules. The whole 
purpose of laying on the table of” the 
legislature the rules framed by the State 
Government is different. - (Para4) 
Cases Referred: Chronological 


plete agreement with the reasoning «and 
conclusions of the High Court and a brief 
statement of the short point that . arises 
for decision and cf the grounds for dis- 
missing the appea: is all that is needed. 
‘The Motor Vehicles (Taxation of Pas- 
sengers,and Goods) Act passed by - the 
Madras legislature in the composite 
Madras State was made applicable to 
Andhra Pradesh when that State -was 


( ' Paras 
AIR 1972 SC 2427: (1973) 1 SCR 896 4 
KRISHNA IYER, J.:— We are in com-. 


-carved out. There were certain difficul- - 


ties in the matter of levy of taxation on 
vehicles plying on inter-State routes and 
the State of Andhra Pradesh thought ` it 
fit to enact its own legislation, which it 
did in the form of the Andhra Pradesh 
Motor Vehicles (Taxation of Passengers 


‘and Goods) Act, 1952, Section 4 (1) where- 


of empowered the State Government to 
make necessary rules to effectuate -the 


' enactment. Pursuant to this power, cer- 


tain rules were framed, of which Rule 1 
consisted of three sub-rules. On 19-6-1957 
sub-rules (4) and (5) were added to that 
rule and sub-rule (5) ran thus: 


_ ist October, 1955 and the composition 
fee calculated witk. reference to clause -(a) 
or clause (b) of sub-rule (1) in respect of 
vehicle plying on <nter-State routes lying 
partly in the Madras State and partly 
in the Andhra State shall, with efféct 
from that date be paid in the State where 
the vehicles are registered and normally 
kept.” 


“The proviso to sub-rule (1) of Rule 1, 
‘shall cease to be operative on and, from 


~) 


2. This sub-rule enabled operators . of l 


motor vehicles on inter-State -routes ly- 


ing partly in the Madras State and. part-. - 


ly in the State of Andhra Pradesh to pay . 


the tax duly to, either of these. two 
States. It was, however, 
with sub-rules (3) and (4) on 29th, ‘March, 


` deleted, along. 


1963. with effect from 1st April, 1962 and - 


it is the retrospectivity of. the deletion 


that -is challenged- before us because the - , 
“collect . 


Andhra Pradesh State, sought to 
tax for the period commencing: 1st April, 


above referred to, although he: had- at 


~- ready | paid- the same to: the State - of,. 


1962 from the respondent under the Act 


sae 


1980 © 


Madras. The ground of invalidity was 
stated to be that S. 4 (1° did not confer 
on the State Government power to make 
rules with retrospective effect. 


3. Thus, the only. question which 
engages our attention is as to whether 
S. 4 (1) does confer on the delegate, 
namely, the State Government, the power 
to make retrospective rules. The High 
Court, after an elaborate Ciscussion on the 
jurisprudence of subordinate legislation, 
came to the conclusion that no such 
power was- conferred on the State Gov- 
ernment and that consequently the dele- 
tion which resulted in retrospective op- 
eration of the liability to payment of tax 
was bad in law. 


4. The legislature has no doubt a 

lenary power in the matter of enact- 
ment of statutes and can itself make re- 
traspective laws subject, of course, to the 
constitutional limitations. But it is trite 
law that a delegate cannot exercise the 
same power unless there is special con- 
[ferment thereof to be spelled out from 


-the express words of the delegation or 


by compelling implication In the present 
case the power under S. 4 (1) does not 
indicate either alternative. The position 
has been considered by the High Court 
at length and there is no need for us to 
go through the exercise over again. In- 
deed, considerable reliance was placed. 
by learned counsel for the appellant on 
two circumstances. He argued that the 
impugned rule was framed in pursuance 
of a resolution passed by the legislature, 
The fact does not have any bearing on 
the question under consideration except 
for us to make the observation that the 
State Government should have been more 
careful in giving effect to the resolution 
and should not have relied upon its 
delegated power which did not carry with 
it the power to make retrospective rules, 


The -second ground pressed before us by : 


learned counsel for the appellant is that 
the rules had to be placed on the table 
of and approved by the “egislature. This 
was sufficient indication, in` his submis- 
sion, for us to infer that retrospectivity 
in the rule-making power was implicit. 


We cannot agree. The mere fact that the 


rules framed had to be placed on the 
table of the legislature was not enough, 
in the absence of a wider power in the 
section, to enable the State Government 
to make retrospective rules. The whole 
purpose of laying on the table of the 
legislature the rules framed by the State 


- 1980 S. C./118 XI. G—10-C 


Purshottam v. State of M. P, 


/ S.C. 1873 


Government is different and the effect of 
any one of the three alternative modes 


‘of so placing the rules has been explain- 


ed by this Court in Hukam Chand v. 
Union of India, 1973 (1) SCR 896 (902): 
(AIR 1972 SC 2427). Mr. Justice Khanna 
speaking for the Bench observed: 


“The fact that the rules framed under 
the Act have to be laid before each 
House of Parliament would not confer 
validity on a rule if it is made not in 
conformity with Section 40 of the Act. 
It would appear from the observations on 
pages 304 to 306 of the Sixth Edition of 
Craies on Statute Law that there are 
three kinds of laying: 

(i) laying without further procedure; 

(ii) laying subject to negative resolu- 
tion; 

(iii) laying subject to affirmative reso- 
lution. 

The laying referred to in sub-section 
(3) of Section 40 is of the second cate- 
gory because the above sub-section 
contemplates that the rules would 
have effect unless modified or 
annulled by the Houses of Parlia- 
ment. The act of the Central Government 
in laying the rules before each House 
of Parliament would not, however, pre- 
vent the courts from scrutinising the 
validity of the rules and holding them 
to be ultra vires if on such scrutiny the 
rules are found to be beyond the rule- 
making power of the Central Govern- 
ment.” . 


5. It is, therefore, plain that the auth- 
ority of the State Government under the 
delegation does not empower it to make 
retrospective rules. With this position 
clarified there is no surviving submission 
for appellant’s counsel. The appeal must 
be dismissed and we do so with costs 
(one set). 


Appeal dismissed, 


AIR 1980 SUPREME COURT 1873 
(From: Madhya Pradesh) 
R. S. SARKARIA AND O. CHINNAPPA 
l < REDDY, JJ: 
Criminal Appeal No. 35.0f 1976, D/- 
3-10-1980. , 
Purshottam and another, Appellants v. 
State of Madhya Pradesh, Respondent. 
Penal Code (45 of 1860), S. 302 — Evi- 
dence Act (1 of 1872); S. 3 — Murder — 
Proof — Contradiction between medical 
testimony and alleged eye-witnesses re- 
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1874 S.C. 


garding fatal injury of deceased — Medi- 
cal testimony to be preferred — Judg- 
ment of Madhya Pradesh High Court, Re- 
versed. 


Where the Medical Officer who had 
performed the post-mortem examination 
gave clear, irrefutable reasons founded 
on physical facts noted by him at the 
autopsy in support of his -frm opinion 
that the only external injury found on 
the body of the deceased could not be 
the result of two simultaneous blows, and, 


in the ordinary course of human 
events and experience also, it was 
extremely improbable, _ that three 


blows simultaneously given by three dif- 
ferent perscns from different directions 
with sharp-edged weapon would land 
with such precision and exactitude so as 
to cause a single wound of such clean- 
cut margins and such dimensions and 
other characteristics as those of the ex- 
ternal wound found by the Medical Offi- 
cer on the head of the deceased, the ver- 
sion of P. W. 1 and P. W. 2, the alleged 
eye-witnesses regarding the injury of 
the deceased being the result of three 
separate blows, was inherently improb- 
_able and intrinsically incredible and ił 
could not be accepted in preference to 
the evidence of the Medical Expert. High 
Court held erred in brushing aside the 
evidence of Medical Officer and convict- 
ing the accused. Judgment of Madhya 
Pradesh High Court, Reversed. (Para 13) 

SARKARIA, J.:— Sixteen persons of 
village Tolkyakhedi were put on trial for 
the murder of one Kanahiya. The Ses- 
sions Judge convicted all of sixteen under 
Section 302/149, Indian Penal Code and 
sentenced each of them to imprisonment 
for life. On appeal, the High Court ac- 
quitted thirteen of them but maintained 
the conviction of Purshottam, Badrilal 
and Bansilal. Purshottam and Badrilal 
who are brothers, are now the appellants 
‘before us by special leave under Art. 136 
of the Constitution. 


2. In village Tolkyakhedi; there are 
two warring factions, one led by Shivlal 
(P. W. 3) and the other by Purshottam 
appellant. There has been criminal _liti~ 
gation between these factions. The police 
had also initiated security proceeding 
against the two parties. . : 

3. On September 6, 1972, about 9 or 
10 months before the murder in question, 
Radhye Shyam son of Badrilal appellant 
was murdered, and Kanahiya deceased, 
Shri Krishan (P. W. 1) son of Shivlal 
(P. W. 3) along with others were being 


Purshottam v. State of M. P. 


A.L R. 


prosecuted for that murder. The deceas- 
ed and his co-accvsed P. W. 1 had been 
released on bail. : 


4. The prosecution story as narrated 
at the trial was that on June 27, 1973 at 
about 4 p.m., deceased Kanahiya accom- 
panied by Shri Krishan (P. W. 1) and 
Poona (P. W. 2) was returning from the 
fields. When he reached near the habita- 
tion of the village. the 16 accused per- 
sons variously armed confronted them. 
The appellants and Bansilal and three 


other accused were armed with Pharsis,: 


Ramkaran was carrying a gun, while the 


rest ‘were armed with lathis. Purshottam, . 


Badrilal appeallanis and their co-accuseé 
Bansilal gave blows to Kanahiya on the 
head, while the remaining accused were 


shouting— “kill him kill him”. The cul- ` 


prits then fled away. On hearing the 
alarm raised by P. W. 1 and P. W, 2, 


‘Shivlal (P. W. 3), Nanda (P. W. 4) and 


Rameshwar also reached the spot. Mohan 
(P. W. 8) and othars also went to the 
spot. They removed Kanzhiya to hia 
house, and admiristered him 
Thereupon the deceased made a dying 
declaration before the witnesses that Pur- 
shottam, Badrilal and Bansi had beaten 
him with Pharsis, while the rest armed 
with lathis had surrounded him. The de- 
chet died on his way to Nalkheda Hose 
pital, 


5. Dr. K. C. Jain (P. W. 10) who per- 
formed the autopsy found only one ex- 
ternal “cut wound on left parietal area 
of the deceased. The dimensions of the 
wound were 5} X¥X1}” extending from 
frontal suture to the occipital suture, 1” 
left lateral and parallel to midline. In the 
Opinion of the Doctor (P. W: 10), this in- 
jury which had been caused with a sharp 
weapon, “could not be caused by two 
simultaneous strokes/blows.” 

6. The reason given by P. W. 10 for 
this opinion, was ihat he found only one 
external “cut wound and there were no 
lacerations or indents”. P. W. 10 further 
testified that,in hcs opinion, after receipt 
of this fatal injury onthe head, the vic- 
tim must have immediately lost consci- 


-ousness and could not have regained 


consciousness or spoken anything till his 
death. P. W. 10 further explained that 
revival of consciousness by the deceased 
after receiving this injury was not possi- 
ble because the ir:jury must have caused 
concussion followed by 
brain. The flow of blood from sinuses 
over the brain matter must have para- 
lysed the whole brain system, =~ 


water. . 


compression of: 


a 


1980 


7. In their earlier stacements record- 
ed under Sections 161/164, Criminal Pro- 
cedure Code, P. W. 3, P. W. 4 and P. W. 
5 claimed to be full-fledged eye-witnes- 
ses of the occurrence. At the trial, how- 
ever, they took up the position that they 
had reached the scene of occurrence just 
after the incident, when all the accused 
were still present on the spot, variously 
armed. 


8 P. W. 1 and P. W. 2 however, con- 
sistently claimed to have witnessed the 
entire occurrence. All the five witnesses, 
namely, P. Ws. 1 to 5 and also P. W. 8 
stated that the deceased after his remeval 
to his house and administration of water 
made a dying declaration that the three 
accused Badrilal, Purshottam and Bansi- 
lal had caused him the injuries. AH these 
five P. Ws. were close relations and par- 
tisans’ of the deceased. 


9. As noticed by the courts below, 
these witnesses had the temerity to im- 
plicate all the able-bodied relations and 
members of the family of Purshot:am 
and Badri appellants. These witnesses are 
undoubtedly partisans of the deepest dye, 
inimically disposed towards the appel- 
lants and .the acquitted accused. Al- 
though the conduct of these witnesses, 
including that of P. W. 1 and P. W. 3 in 
implicating the thirteen ecquitted accused 
was unscrupulous enougk to brand them 
as liars, the High Court has watered it 
down by euphemistically characterising 
their evidence qua those thirteen accus- 
ed as an “exaggeration”. We have no 
hesitation in saying that those thirteen 
accused were falsely implicated. 


10. The story narrated by P. W3. i 
to 5 at the trial and the statement of 
P.W.1 in the F.I.R. to the effect fhat 
the deceased had after his removal to 
his house and administration of water 
regained consciousness and made a dying 
declaration implicating the appellants 
and Bansi as his assailants, and the ofher 
thirteen accused as the associates and 
instigators of those assailants, was sherp- 
_ly and squarely contradicted by the evi- 
dence rendered by P. W 10. 

11. The High Court kas accepted the 
testimony of the medical witness on the 
point that after receiving “the injuries 
it was not possible for the deceased to 
have spoken and given a statement.” For 
this reason it rightly disbelieved the evi- 
dence of P. Ws. 1 to 5 in regard to the 
Story of the dying declaration alleged to 
have been made by the deceased. It may 
well have said that in view of the cogent, 


Purshottem v, State of M. P. 


. pears that realizing this situation, 


S.C. 1875 


clear and convincing evidence of the 
Doctor (P. W. 10), the conclusion was 
inescapable that the story of this dying 
declaration had been falsely fabricated 
by the P. Ws. 1 to 5. 


12. The High Court further rightly 
observed that “from the changing stands 
that P. W. 3 Shiv Lal, P. W. 4 Nanda and 
P. W. 5 Rameshwar took about their 
claim to be eye-witnesses or about their 
reaching at the scene of occurrence im- 
mediately after the incident, we have no 
doubt that their testimony as eye-wit- 
nesses could not be accepted and it ap- 
ulti- 
mately at the trial they also gave up the 
position of being eye-witnesses to the in- 
cident.” Even so, the Court proceeded to 
say: “But it could not be contended that 
the evidence of P. W. I Shri Krishan and 
P. W. 2 Poona could be discarded com- 
pletely.” Thereafter it accepted the evi- 
dence of P. W. 1 and P. W. 2 which was 
to the effect, that all the three accused 
namely, Purshottam and Badri appellants 
and Bansi accused (whose appeal is not 
before us) had simultaneously hit the 
deceased on the head with Pharsas. 


13. As here, there also it was con- 
tended that this version of P. W. 1 and. 
P. W. 2 regarding the injury of the de- 
ceased being the result of three separate 
blows stood contradicted and falsified by 
the evidence of the medical officer (P. W. 
10). While noting that there was.a clear 
contradiction between medical testimony 
and the alleged eye-witnesses on this 
vital fact, the High Court brushed aside 
the evidence of P. W. 10 in regard to this 
pivotal fact, with the convenient remark! 
that “the opinion of the doctor on this 
aspect of the matter is merely an opinion 
and not a fact found by him.” In the 
opinion of the High Court, “the length 
of the injury, its width and its extent 
would indicate that ordinarily such an 
injury may not be possible by one blow 
alone”. With respect, we are unable to 
appreciate this approach adopted by the 
High Court. Dr. K. M. Jain was a.medi- 
cal expert. He had performed the post- 
mortem examination and noted the na- 
ture and dimensions of this wound. 
He has given clear, irrefutable reasons 
founded on physical facts noted by him 
at the autopsy, — which we have notic- 
ed earlier in this judgment — in support 
of his firm opinion that the only external 
injury found on the body of the deceas- 
ed could not be the result of two simul- 
taneous blows. In the ordinary course of 
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human events’ and experience also, it 
was extremely improbable, if not alto- 
gether impossible, that three blows si- 
multaneously given by three different 
persons from different directions with 
sharp-edged weapons would land with 
such precision and exactitude so as to 
cause a single wound .of such clean-cut 
margins and such dimensions and other 
characteristics as those of the external 
wound found by Dr. Jain (P. W. 10) on 
the head of the deceased. The version of 
P. W. 1 and P. W. 2 with regard to this 
vital fact was inherently improbable and 
intrinsically incredible. It could not be 
‘jaccepted in preference to the evidence of 
the medical expert, 


` 14. Learned counsel for the State, 
drew our attention to the evidence of the 
Head Constable (P. W.:14) and the in- 
quest report (Ex. P-38) prepared by him. 


15. In this report (Ex. P-38) as well 
at the trial the Head Constable has stat- 
ed that this injury on the head of the 
deceased was 6 fingers long and }” wide 
and appeared to be a combination of 
three injuries. It is not possible for us, 
as the counsel wants us to accept 
crude and inexpert opinion of the Head 
Constable in preference to the expert 
opinion of the Medical Officer who had 
performed the post-mortem examination, 


16. In sum, the ocular account of 
P. W. 1 and P. W. 2 had been falsified 
by the medical evidence on two vital 
points. Moreover, P. W. 1 was one of 
those persons who was being prosecuted 
for the murder of the son of Badri ap- 
pellant, and: P. W. 2 was the brother of 
P. W. 1. P. W. 1, who is the star witness 
of the prosecution, was. an anathema’ to 
the accused. Had he been present in the 
company of the deceased, he could not 
have been allowed by the accused to 
escape unscathed. The same remarks 
apply to a lesser degree to P. W. 2, 


17. For these reasons, we allow this 
appeal and acquit the appellants. Their 
bail bonds are discharged. 


Appeal allowed, 





Govt. of A. P. v. B- Jaggapuram Venkateswarlu 


this | 


AIR 1980 SUPREME COURT 1876. 
(From: Andhra Pradesh). 
R. S. SARKARIA AND 
O. CHINNAPPA REDDY, JJ. 

Criminal Appeal No. 181 of 1972, Di- 
6-10-1980. 

Public Prosecutor, Government of 
Andhra Pradesh, Appellant v. Boya Jag- 
gapuram Venkateswarlu and others, Re- 
spondents, 

Penal Code (45 of 1860), S. 300 —~ 
Multiple murder — Conviction of accus- 
ed persons by Trial Court — High Court 


setting it aside — Appeal before Supreme 


Court — Held evidence in the case did 
not justify acquittal — Decision D/- 
29-9-1971 of Andhra Pradesh High Court 
Reversed. (Criminal P. C. (1974), 
S. 386; Evidence Act (1872), S. 3), 


The eight accused persons committed 
murder of a person and his two sons. 
The wife of the deceased person and the 
mother of the sons was the eye-witness. 
The trial Court convicted the accused 
persons mainly on her evidence but the 
High Court in appeal acquitted all of 
them. : 


In State appeal to. Sune Court held 
that the eye-witness being close relative 
of the deceased persons was an interested 
witness, But there was no evidence to 
show that she had any previous ill-will 
or hostility against the accused persons 
or a motive to falsely implicate the ac- 
cused persons, Medical evidence support- 
ed her testimony in regard to the nature 
of the weapons with which the fatal in- 
juries were inflicted on the deceased 
persons. The very circumstance that 
three persons had been surrounded and 
hacked to death in broad-day light fur- 
ther indicated that the number of the 
assailants could be more than eight. The 
large number of injuries inflicted on the 
victims also point to the same conclu- 
sion, The High Court was therefore not 
justified in setting aside the. conviction 
order. passed by the trial Court. Decision 
D/- 29-9-1971 of Andhra Pradesh High 
Court, Reversed, (Paras 19, 23} 


SARKARIA, J.:— This appeal by spe- 
cial leave is directed against a judgment, 
dated September 29, 1971- of the High 
Court of Andhra Pradesh, Eight persons 
who will hereinafter be referred to as 
A-1 to A-8, 
murder of Peddiah alias Dubbanna and 
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his two sons, Chinna -Puliana. and Pedda 
Pullanna. - 


2. About 2 years before these murd=rs 
í (Sugreevudu) one of the sons of A-1 was 
murdered at the toddy shop of P. W. 4, 
Mukkidi Naganna was prosecuted under 
Section 302, Indian Penal Code for taat 
murder, Venkataramudu, the grand-son 
of P. W. 4, herein, was a prosecuton 
witness in that case. Peddiah alias Dub- 
banna deceased in the present case was 
looking after the defence of Mukkidi 
Naganna and as a result of his influemce 
one prosecution witness in that case 
turned hostile. Since the murder of 
Sugreevudu, A-1 had been living in vil- 
lage Divamdinne. On acccunt of this the 
present accused were nursing a grucge 
against the deceased. 

3. On July 22, 1970 at about 2.30 p=., 
the deceased Peddiah alias Dubbanna, nis 
sons, the other two deceased, and ~is 
wife (P. W. 1) went to their field called 


Cheruvu Chenu in the revenue estate of 


village Kanakaveedu. Peddiah started 
running a Guntaka pulled by bullocss, 
while the sons engaged themselves in 
putting mud on the bunds. P, W. 1 was 
collecting the uprooted stubs in a bask=t. 
In the afternoon, P. W. 1 with a basket 
full of the uprooted stubs started-te go 
home, When she had gore a short dis 
tance, she saw A-1 to A-3, armed w-th 
Yerika Sickles, coming from the di- 
rection of Kanakaveedu village. Sensing 


.danger she threw the basket and ran 


back towards the field where her scns 
were working, shouting that their father 
would be killed. At the same time, 4-4 
to A-8 and two other strangers also arm- 


7 ed with sickels and battle axes approach- 


ed the deceased persons. All these 10 
persons converged on Peddiah and start- 
ed assaulting him with cheir weapons, 
The assailants killed Peddiah alias Dub- 
banna at the spot in no time and then 
immediately rushed towerds the sons, 
Chinna Pullanna and Pedda Pullanra, 
and attacked them. P. W. 1 in an attempt 
to save’ her eldest son, epproached ine 
assailants with her hands raised, entreet- 
ing them to spare her son. But A-4 
struck P. W. 1 with the sickle causing an 
injury on her left palm ard also. hit har 
with the handle portion of the sickle en 
the left arm. All the accus2d gave an in- 
discriminate beating to the two sons and 
killed them at the spot. >, W. 2, Bora 
Jaggapuram Hanumanna, and Venkata- 
ramudu alse witnessed the occurrence. 


F: W. 1 then rushed to the village while 
the assailants were still. active on the. 
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scene, On reaching the village she in- 
formed P. W. 3 about the occurrence 
when the latter asked her as to how she 
had sustained the bleeding injury.on her 
left hand, P. W. 3 is the wife of one 
Narasimhulu who was the nephew of de- 
ceased, - Dubbanna. Narasimhulu was 
away from his house at that time. Short- 
ly thereafter, all the assailants, including 
A-1 to A-8, similarly armed came to the 
house of Narasimhulu, brandishing their 
bloodstained weapons, and enquired from 
P. W. 3 in abusive language regarding 
the whereabouts of her husband, The ac- 
cused proclaimed that they had done 
away with three persons in the field, and 
they had come to do away with Nara- 
simhulu, also. P. W. 3.replied that she 
did not know the whereabouts of her 
husband. The accused then similarly 
armed proceeded to the house of P. W. 4, 
who was then sitting on the pial of his 
house, They enquired of him about his 
sons, proclaiming that they had just ex- 
terminated Dubbanna and his two sons 
and would finish his sons, also. P. W. 4 
told them that his sons were not at his 
house, After abusing P. W. 4 filthily the 
accused went away towards the house of 
Eramma, P. W. 5, and enquired regard- 
ing the whereabouts of her husband, She 


‘told them that her husband had gone 


away to another village. The assailants 
then went away shouting that he had es~ 
eaped death. 

4. Shortly after the departure of the 
assailants, Narasimhulu returned home. 
P. W. 1 and P. W, 3 informed him about 
the occurrence, P. W. 1 accompanied by 
Narasimhulu, went to the house of the 
village Munsif, P ..W. 6, at about 2.30 
p.m. The Munsif recorded her statement 
(Ext. P-1) and deputed some elderly per- 
sons to keep a watch over the dead- 
bodies at the place of occurrence. P. W.6 
then, in the presence of those persons, 
visited the scene of murders and noted 
the various injuries on the dead-bodies 
on the reverse side of the complaint 
(Ext. P-1) and (Ext, P-2). At about 7.30 
p.m., P: W. 6 despatched the report, 
(Ext. P-1), and his note (P-2) to the 
Police Station and to the Magistrate re- 
spectively, through the Talari, (P. W. 11). 
The report (Ext. P-1) was received at 
the Police Station, Yemmiganur at 1 a.m., 
when on its basis, the case was register- 
ed. The Police Sub-Inspector (P. W., 13) 
reached the spot at about 6 a.m. and pre- 
pared. the inquest reports (Exts. P-3 to 
P-5) regarding the deceased, from 7 a.m. 
to 1 p.m. in the presence of P; W, 6 and - 
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another. He also examined P. Ws, 1; -3, 
4 and 5 during the inquests. He seized 
blood-stained sari and blouse of P. W. T 
under Memo (Ext. P-6). The dead-~bodies 
were despatched under the care of con- 
stables (P. W. 7 to P. W. 9) to the medi- 
cal officer with a requisition for’ post- 
mortem examination. P. W. 1 was also 
sent for medical examination. The Medi- 
cal Officer (P.. W. 10) examined P. W.1 
on July 23, 1970 at 5.10 am, and found 
one cut weund on her left palm and an 
abrasion or: the upper left arm. On July 
24, 1970 at 8.45 a.m., P. W, 10 conducted 
autopsy of Chinna Pullanna and found 
as many as 15 injuries on his body. .He 
then performed post-mortem examination 
of Peddiah alias Dubbanna and found 
17 injuries on his body. He also perform- 
ed the autopsy of Pedda Pullanna and 
found 10 injuries on his body. Most of 
the injuries found on the. deceased per- 
sons were cut-wounds and a few were 
linear abrasions, The deaths of the de- 
ceased had. in the opinion of the Doctor, 
occurred about 24 hours to 48 -hours 
prior to the post-mortem examination, 
The injuries found on P. W. 1 were ac- 
cording to the Doctor, of about 24 to 36 
hours duration, In the opinion of P.W. 10, 
the cut-wounds found on the dead~bodies 
could be caused with any sharp-edged 
‘weapon, like a sickle with long blade, 
and similarly, the cut wound (No. 1) 
found on P, W. 1 could be caused, with. a 
sharp-edged weapon. : 


5. The trial. Judge found that the evi- 
‘dence of P, W. 1 was fully reliable, and 
that her testimony, corroborated by the 
F.I. R. (Ext. P-D which had been lodg- 
ed without undue delay, could safely be 
acted upon, to convict all the eight ac- 
cused, The trial Judge further held that 
the evidenze of P. W. 3, also, was accept- 
able, and furnished further corroboration 
of the testimony of P., W. 1. He however, 
did not think it safe to rely on the evi- 
-dence of P. W. 2. Venkataramudu, an- 
other alleged eye-witness, was not exa- 
mined by the prosecution. In the result, 
the learned Sessions Judge convicted A-1 
to: A-8 under Section 302 read with Sec- 
tion 149, Indian Penal Code on -three 
counts of murder and sentenced each ož 
them to death. He also convicted all the 
8 accused under Sec. 148, and A-4 un- 
der 324, Indian Penal Code for causing 
hurt to P. W. 1. os 

6. The High Court accepted the ap- 
peal of the accused and acquitted all of 
them, Hence this appeal by’ the State, 
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` 7. During the pendency of this appeal, 
respondent 1 (A-1) and respondent 4 (A~ 
4), who had been enlarged on bail, were 


murdered. The State-appeal against re- , 


spondents 1 and 4 therefore, has abated, 
By our order, the appeal against respon- 
dents 2. and 6, who are reported to ba 
absconding, was separated, and the ap- 
peal against respondents 3, 5, 7 and 8, 
only is now being heard. 


8 We have heard Shri O. P. Rana, 
learned counsel for the appellant State, 
and Shri S. R. Srivastava who has ap- 
peared as amicus curiae for respondents 
3, 5, 7 and 8.-We have very carefuly ex- 
amined the judgments of the courts be- 
low and the evidence on the record. It 
appears to us that for reasons that fol- 
low, this appeal must be allowed, — 


9. The sheet-anchor of the prosecution | 


ease was the evidence of P.W, 1, the 
widow of Peddiah alias ‘Dubbanna de- 
ceased and the mother of the other two 
deceased. The trial Court, after a careful 
appraisal of her testimony found it con- 
sistent; probable and credible, The High 
Court has found it otherwise, It has ad- 
vanced these arguments for rejecting. her 
testimony : 

ü) The Village Munsif (P. W. 6), who, 
recording complaint (Ex. P-1), 


find any Guntika and bullocks in tha 
field which according to P. W. 1 was be- 
ing ploughed by her husband. 


(ii) The Village Munsif did not find’ 


either the basket or the collected stubs 


(alleged to have been’ left by P. W. 1}. 


at the place where her husband and sons 
were murdered. 

(iii) “When she left the s scene of occur- 
rence, 
dead ‘about 15 yards away from the body 
of her husband;. but when the Village 
Munsif came to the scene of occurrence, 
the dead bodies of her two deceased sons 
were lying at a distance of one furlong 
from of their father.” 

(v) P. W. 1 did not mention in the 
F.I. R. (Ext, P-1), about the presence of 
Venkatramudu (not examined) and 
P. W. 2 in the adjoining field near- tha 
place of occurrence. 

(v) (a) “After the attack on ‘her hus- 
band and two sons, she went -to P. W. 3’s 
house, waited there for one hour and 
after the arrival of her relation, Nara- 
simhulu, she went to report to the: vil- 
lage Munsif. This shows that the report 
was given within a couple of hours after 
the occurrence’, (b) “While Ext, P-ł 


it is her case, her two sons lay’ 


Dw, 
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would show that she accompanied by 
Narasimhulu went to make.a report, her 
evidence is to the effect, that Nera- 
simhulu did not accompany her and that 
he came to the Village Munsif’s heuse 
after she started narrating the ocaur- 
rence to Village Munsif. The fact that 
she is not prepared to conform to ` Ext, 
P-1 in so far as her statement that she 
was accompanied by Narasimhulu,. goes 
to show that realising the attack of the 
defence that her statement was tutored 
by Narasimhulu, she came with a mcdi- 
fied version over that Narasimhulu did 
not accompany her but joined her leter 
while the Village Munsif was recording 
the statement, The version is obviowsly 
changed so that it may not be comment- 
ed upon that. it was not Narasimhuilu 
that was behind the report.” 


(vi) P. W. 11 (Talari) who carried -he 
complaint to the Police Station and then 
to the Court of the Magistrate, though 
examined, has not chosen to explain as 
to why he could not reach the Police 
Station earlier than 1 a.m. or hand-over 
the report to the Maigstrate earlier than 
930 am >` 


(vii) No importance could be attacked 
to the injuries found on her by ‘he 
Medical Officer. If really an Erikala Sic- 
kle was used on her by A-4; injury Ne, 1 
would not have been the result of it. An 
injury caused with an Erikala siczle 
would have been grievous and not a sin- 
ple nicely cut wound like her injury 
No. 1 over her left palm and that -oo 
between the thumb and the index finger 


(viii) “Further, if A-1 to A-8 had come 
determined to wipe out an entire family 
consisting of father and two sons, it is 
unlikely they would have spared P. W.1 
and allowed her to escape with injur.es 
Nos. 1 and 2 in order to create eviderce 
against themselves,” 


10. If we may say so with due defer- 
ence, none of these arguments is sound, 
For some of them . there is no factual 
foundation in evidence. For instan-e, 
argument (1) does not rest. on factua ly 
firm premises, We have p2rused the evi- 
dence of the Village Munsif, (P. W. 3), 


The witness was not pointedly asked as 


a 


to whether he had seen eny Guntika or 
bullocks standing in or near about the 
field of occurrence, It appears that the 
question put to him in cross-examination 
was whether there was any mention 
about the presence of Guntika and brl- 
locks or indications of pleughing in tne 
Panchanamas, including inquest reports 
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prepared by the Investigator in his pre- 
sencé, The witness replied that no such 
mention was there, and added that there 
were indications of ploughing by Gun- 
tika in the field, when he visited. He ex- 
plained that he did not state so in his 
statement recorded under Section 161, 
Cr. P. C., because — “I was not asked 
about it”. Thus, the first argument of the 
High Court proceeds on premises which 
were, in fact, not wholly correct, uf not 
wholly convoluted. : 

Regarding No, (ii), It is true that the 
Village Munsif (P. W. 6) did state. in 
cross-examination that he did not see 
any basket (other than two date baskets 
mentioned in Ext. P-7) or the stubs 
thrown out of it at the’ scene of offence. 
Similarly, the investigating officer (P. W. 
13) stated in cross-examination that ‘We 
did not find any other basket or heap of 
stubs at any place in the field Cheruvu 


Chenu......... ” But, according to the testi- 





‚mony of P. W. 1, she had come away to 


a distance of 15 to 20. yards from their 
field known as Cheruvu Chenu, where 
she threw the basket on seeing A-1 to 
A-3 going armed towards her husband. 
P. W. 13 stated that he found the dead 


- body of Dubbanna lying on the southern 


side of the field, while the dead bodies 
of Pedda Pullana and Chinna Pullanna 
were in the middle of the same field 
called Cheruvu Chenu. Evidently, Che- 
ruvu Chenu comprises a big area, This 
means that the basket and stubs were 
thrown by her on the way to the village 
at a place which was quite distant from 
the scene of the murders of her sons, Al- 
though the investigating officer claims to 
have inspected the Cheruvu Chenu and 
the surrounding fields, “to secure any 
material or circumstance that would sup- 
port the prosecution or help the investi- 
gation”, yet, it seems, that such claim is 
exaggerated, It was but natural for him 
to concentrate his attention during such 
inspection on the areas in the immediate 
vicinity of the places where the dead- 
bodies lay. Although P. W. 13 does not 
admit — and it is a common human fail- 
ing not to admit fallibility or imperfec- 
tion — the truth seems to be that he did 
not carefully.scan, the area beyond the 
precise scenes of the murders, much less 
did he inspect the area outside the field 
Cheruvu Chenu with the specific pur- 
pose of finding the basket and the heap 
of stubs thrown by P. W. 1 at a distance 


. of 15 or 20 yards from Cheruvu Chenu. 


No pointed question was put to P. W. 13 
as to- whether. he had inspected that 


- murders, 


è 
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place . outside Cheruvu Chenu with the 
particular purpose of finding the paket 
and stubs. 


11. In the circumstances, therefore, 
the failure of the. investigating officer 
and the Village Munsif to look for and 
find the basket and -heep of stubs at a 
sufficient distance from the scene of 
somewhere outside the field 
called Cheruvu Chenu, did not in any 
way detract from the credibility of 
P. W. 1 being an eye-witness of tie 
‘murders in question. 


12. Argument (iii) was manifestly flim- 
sy. Firstly, P. W. 1 was a village rustic. 
It is doubtful whether she correctly 


_knew the distance comprised in a furlong 
-in terms of yards. 


Secondly, her state- 
ment read as a whole, clearly gives the 
impression that when, after seeing the 
assailants killing her sons and receiving 
the injury at the hands of A-4, she ran 
away to the village, the accused were 
still active at the scene of the murders, 
It was highly possible, if not probable, 
that at the time of the departure of 
P. W. 1, life in the injured sons who had 
fallen down, was not extinct and they 
got up and made a last desperate effort 
to move away and escape, before drop- 
ping dead. Or, the accused might have 
moved their bodies further and left them 
at the places where they were found by 
the Village Munsif and the investigating 
officer. Thirdly, the learned Judges of 
the High Court were labouring under a 
mistake of fact, if in this argument they 
intended to convey that it was she who 
had stated that when she returned to the 
scene of pccurrence with the Village 
Munsif, the dead bodies of her sons were 
lying at a distance of one furlong from 
that of her husband. We have scrutinis- 
ed her evidence. She did not say any- 
thing about this distance being one fur- 
long. It is only in the note appended by 
the Village Munsif to Ex. -P-1, that the 
distance between the dead bodies of the 
father and his son, Pedda Pullanna, is 
noted. as “about one furlong.” P. W. 1 
could not be — and in fact was not — 
confronted and contradicted with that 
note of P, W. 6, as that note was not a 
record of her previous statement. 


13. ` Regarding argument (iv): It ‘is 
true that in the F.I.R., P. W. 1 did not 
mention about the presence of P. W. 2 


and Venkataramudu in the field adjoin-_ 


ing the field of occurrence, It is also cor- 
rect that Venkataramudu: was not exam- 
ined by the prosecution and we do not 
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find anything from the record now be- 
fore us, which wceuld furnish the -reason 
of his non-production. .But this is clear 
that both P. W. 2 and Venkataramudu 
constituted one set of witnesses, The lat- 
ter was an employee of P. W, 2. The 
evidence of P, W. 2 has been consistent- 
ly rejected as doubtful by the courts be- 
low. The evidence of Venkataramudu 
was not expected to stand on a better 
footing, The names of P. W. 2 and his 
companion Venkkataramudu were not 
disclosed even during the inquests, From 
the mere non-production of Venkata- 
ramadu, therefore, no adverse inference 
could be drawn, that the witness, if exa- 
mined, would have demolished the pro- 
secution case, Nor could it lead to the 
sweeping generalisation that the sub- 
stratum of the testimony of P. W. 1, who 
had first mentioned about the presence 
of P. W. 2 and his ploughman, Venkata- 
ogee in her statement under Sec, 161, 
Cr. P. C., was untrue, The trial court 
did not categorically hold that P. W. 2 
was a false witnzss or that he and his 
ploughman could not be present in his 
own field which adjoins the field of occur- 
rence, at the material time. The pith and 
substance of the trial court’s finding was 
that the examination of P, W, 2 “at-a. 
belated stage could not have been infer- 
red. as affecting P. W. 2s veracity”, 
but the circumstance of non-disclosura 
of his name “even at the stage of inquest 
goes a long way in throwing doubt” on 


his presence near the scene of occurrence 
and “it does nct appear safe to rely 
upon his evidence”, Thus, P. W. 2’s evi- 
dence was not rejected on the ground 
that. he was necessarily a false witness 
but only as a matter of judicial caution, 
This argument was equally applicable to 
the case of P, W. 2’s companion, This be- 
ing the position, the trial court rightly 
held that the belated disclosure of the 
name of P. W. 2 (and for that matter of! 
his companion Venkatramudu) was not 
such an ‘infirmity’ or ‘improvement’ — 
if at all, it could be. called an ‘improve-« 
ment’ — as would justify the character- 
isation of her evidence “either as wholly 
untrue or even as partly untrue”, After 
a full and meticulous scrutiny of her 
evidence, the trial court concluded “that 
there is a ring of truth about her evi- 
dence and her testimony is trustworthy 

and reliable”. i ) 


14, . Argument (v): This is. Dahe 
argument which does not rest on factual- 
lý correct -premises.. The High Court 
seems to think that Ex, P-1 shows -that 
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she accompanied by Nerasimhulu went 
to make a report, while in her testimony 
at the trial she stated something to the 
contrary. We have perused her statement 
comprising the F. I.R, and her testimony 
in court, In the F.I,R. (Ex. P-1), there 
is no mention of Narasimhulu at all, It 
is in her evidence at the trial, that for 
an hour or so after the accused went 
away, Narasimhulu came to his heuse, 
and there, she (P.W. 1) and (P. W. 3) 
told Narasimhulu all that had happmned; 
that she (P. W. 1) accompanied by 
Narasimhulu, went to the house of the 
village Munsif, where she reported to 
the village Munsif all about the occur- 
rence, and the village Munsif- recorded 
her statement (Ex. P—1), and obtained 
her thumb-impression thereon, This was 
her version in examination-in-chief it- 
self. Of course, in cross-examination, 
she stated that Narasimhulu came tc the 
village Munsif after she reached taere, 
when she was stating to the Munsif. But 
this version should not be read in isola- 
tion but should be in the context of the 
immediately succeeding sentence: “He 
followed me just behird”’, Thus -ead, 
there appears to be no 
consistency between her version on this 
point in examination-in-chief anc in 
cross-examination. 


15. As here, before the courts below 
also, it was contended that Ex. P-1 had 
been made after a delay of one or two 
hours after deliberations with Naresim- 
` hulu. This argument — which found 
favour with the High Court — was re- 
pelled by the trial court — and we think 
rightly — on the ground that it hac not 
been brought out even in the evidence of 
P. W. 3, that her husband Narasimhulu 
had. any axe to grind against the accus- 
ed, In this connection it may be rite- 
tated that the name of Narasimhulu or 
the fact of all the accused coming after 
the murders, with their blood-stcined 
clothes and weapons to the house of 
P. W. 3 and enquiring about the wkere- 
abouts of -Narasimhulu is also not men- 
tioned, If the F. I. R. (Ex. P—1) had 
been lodged after deliberation with 
Narasimhulu, this post-occurrence inci- 


dent at the house of Narasimhulu could - 


not have gone un-menticned in the ELR. 
The informant naturally was most con- 
cerned with the occurrence involving the 
murders of her husband and sons. That 
may explain why she did not mertion 
all the details including this post-occur- 


rence incident at the house of Narasim- ` 


hulu. P. W. 1 has satisfactorily exp ain- 


Govt. of A. P. v. B. Jaggapuram Venkateswarlu 


significan; in-. 


S.C, 1881 


ed why after the occurrence, she did not 
straightway go to the village Munsif 
to report about the incident, but remain- 
ed for an hour or so at the house of 
Narasimhulu with. P. W. 3. Her husband | 
and two sons had been brutally mur- 
dered before her eyes. She was naturally 
terror-striken and overwhelmed by 
grief. The murderers, fully armed, were 
active and roaming about in the village. 
Narasimhulu was a nephew of her hus- 
band. Naturally in that situation, she 
thought that Narasimhulu’s house would 
be the safest place to go to take shelter, 
till further danger from the accused had 
passed, The delay of one or two hours, 
while she was in the house of Narasi- 
mhulu, in making the report to the vil- 
lage Munsif therefore, did not undermine 
the value of the F. I. R. (Ex. P—1) as 
corroborative evidence, 


16. No. VI.: It is not correct, as the 
learned Judges of the High Court appear 
to think, that no explanation is coming 
forth why the Talari (P. W. 11) could 
not hand over the complaint (Ex. P—1) 
in the Police Station earlier than 1 a, m. 
or hand over a copy of that F.I.R, to 
the Magistrate before 7.30 a. m. The 
Police Station is 15-16 kms, from this 
village. P, W. 6 testified that no buses 
ply between Kanakaveedu and Yemmi- 
ganur and one has to cover the distance 
on foot. The Talari (P. W. 11) testified 
that the sealed cover (Ex. P—1 and P. 2) 
was handed over to him after dusk by 
the Village Munsif. The witness pro- 
ceeded to Yemmiganur on foot, reaching 
there by about . midnight. He delivered 
that sealed cover at the Police Station. 
He then slept at the Police Station and 
early in the morning went by bus via 
Hyderabad to Adoni. On reaching Adoni 
by sunrise, he delivered the sealed cover 
meant for the Magistrate to the Magist- 
rate. Not a single question was put by 
the defence to P, W. 11 in cross-examina- 
tion to. challenge his testimony. It had 
thus been proved that there was no 
undue delay in making the report or in 
registering the F. I. R. in the -` Police 
Station. 


17. Regarding Argument (vii):— The 
learned Judges of the High Court have 
said that injury No. 1 found by the Medi- 
eal Officer (P. W. 10) on the left palm 


‘of P. W. 1 was a “nicely” cut wound 


and could not have been caused with an. 
Erikala Sickle. P, W. 10 testified that 
the cut wounds found on the deceased 


persons. and injury’ No. (1) où P. W.1 


1882 S.C, 


could be caused with a sharp-edged 
weapon. Although P. W. 10 said he had 
not seen an Erikala Sickle, he testified 
that the cleancut wounds found on the 
body of Pedda Pullma deceased would 
. have been. caused. by a sharp-edged 
weapon like a sickle with a long- blade. 
No question or suggestion was put to 
P. W. 10 in cross-examination that the 
cut-wound found on P. W. 1 could not 
have been caused with the sharp edged 
blade of a sickle or that it was self-suf- 
fered. A suggestion that the injuries on 
her were fabricated with the help of 
Narasimhulu, was put to P, W.1 in 
cross-examination but was sharply deni~- 
ed and emphatically rebuffed. P, W. 1 
has testified that both the injuries were 
inflicted on her by A-4 while she had 
interceded with raised hands to implore 
the assailants to spare her elder son; 
that injury No. (1) was caused with thr 
blade of the Erikala Sickle and injury 
No. (2) with ‘the handle or blunt side of 
the sickle.. Taking into consideration 
that both the injuries were located close 
to each other, one on the palm and the 
other on the upper left forearm, there is 
every possibility of both these injuries 
being the result of the same blow. It is 
possible that the impetus of the blow 
with the sharp edge did not fall on the 
hand but grazed past the palm and then 
the blunt edge of the weapon grazed 
further down the forearm; the sharp- 
edge having got reversed in the process 
due to the instinctive movement of her 


arm to save herself. The very fact that . 


injury No. (2) had not been caused with 
the sharp-side of a weapon but was an 
abrasion is an indication of the genuine- 
ness of the injuries. There was no point 
in fabricating this abrasion or blunt- 
weapon injury No. (2), when the. prosecu- 
tion case was that the victims were as- 
saulted with Yerikala sickles. The age 
„of this injury as opined by P. W. 16, 
was 24 to.36 hours at the time of her ex- 
amination on July 23, 1970 at 5.10 p. m. 
The Doctor had further testified that in 
his opinion the deaths of the deceased 
persons had taken place 24 to 48 hours 
prior to- the post mortem 
which were performed between 8.45 a.m. 
to. 12 noon on July 24, 1976. Thus, the 
medical evidence also lent assurance to 
the testimony of P. W. 1 that she had 
received these injuries at about the time 
when the murders in question were 
committed by the accused persons in the 


manner alleged by her, 


Govt. of A. P. v, B. Jaggapuram Venkateswarlu 


examinations 
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18. In our opinion, therefore, there 
was no-warrant for the conclusion, or 
ground for the suspicion, that the injuries 
found on P. W. 1 were not received by 
her at the hands cf A-4 as a result. of 
blow or blows given with an Erikala 
sickle, 

19. These injuries on P. W, 1, there- 
fore, lent assurance to her presence at 
the time and place of the murders in 
question. She was no doubt the wife of 
Dubbanna deceased and the’ mother of 
the other two deceased, ‘and as such, 
was an interested witness, But there is 
no évidence to show that she had any 
previous ill-will or hostility against the 
accused persons or a motive to falsely 
implicate the accused persons. Medical 
evidence supports her testimony in re- 
gard to the nature of the weapons with 
which the fatal injuries were inflicted 


.on the deceased persons, The very cir- 


cumstance that three persons had been 
surrounded and hacked to death in broad 
day light, further indicates that the num- 
ber of the assailants could be more than 
eight, The large number of injuries in- 
flicted on the victims also point to the 
same conclusion, 

20. Argument (viii) is manifestly de- 
void of force. The assailants might 
have thought it urchivalrous to murder 
the old. unarmed woman. Their design, 
it appears, was to kill the head of the 
family and his sons only. There is no 
foundation in evidence for the argument 
that the avowed object of the assailants 
was to wipe off the entire family. They 
did not proclaim or utter any words in- 
dicating such an intention. ` 

21. P. W. 3 corroborates P. W. 1 not 
only with regard to what the latter told 
her about the murders in the field and 
her sustaining the injury, but also with 
regard to the post-occurrence visit of 
the accused persons, with blood-stained 
clothes and with blood-stained weapons 
and enquiring of her in abusive language 
regarding the whereabouts of her huse 
band, : i 

22. The High Court has not discussed 
the evidence of P. W. 3 at length. It has 
simply discarded it as artificial” We are 
unable to agree with that sweeping re- 
mark. The trial court, which had the. 


‘advantage of observing the demeanour of 


P. W., 3,-has assessed the evidence of 


_ P. W. 3.as under: 


“The evidence: of P. W. 3 appears to 
stand on a slightly different footing. Her 
husband was certainly related to the 


. deceased Dubbanna,. By the time. tha 





P. W. 3. 
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accused came up to her house, P.W. 1 
had already - informed her about this 
occurrence, The version of P, W. 1 & 
and 3 is that the accused ‘questioned 
P. W. 3 about the whereabouts of her 
husband. ` This they did addressing PW 
in foul and abusive language. It is also 
the version of P. W. 3 that A-1 to A-8 and 
two others came to her house; and they 
were all armed with weapons when they 
came to her house. Even assuming that 
the portion of her evidence relating to 
the declaration made by the accused 
that they killed Dubbanna and his sons 
at the field is to be rejezted, the fact re- 
mains that the accused were seen by 
It also. does not appear unna- 
tural that having done to death the 
father and the two sons the accused also 
thought of doing away with Narasimhulu, 
husband of P. W. 3 regardless of motive 
or no motive. It can also be noted here 
that P, W. 3 was examined at the in- 
The omission of these facts 
in Ex. P-1 cannot be inferred as dis- 
crediting the factum of P. W. going: to 
the house of P. W. 1 when she rushed to 
the village to inform her own kith and 
kin......... in the light of S, 164; Cr. P.C. 
statement of P. W. 3 her evidence with 
regard to the alleged declaration by the 
accused may not be reliable but (the fact 
in her evidence) that the accused A-1 to 
A-8 and two others we2nt to. her house 
and questioned about her husband can 


be held acceptable’. This guard- 
ed view of the evidence of 
P. W. 3, taken by fhe trial court 


cannot besaid tobe unzeasonable, Thus; 
the evidence of P..W. 3 zannot be wholly 
brushed aside as ‘artificial’. It had been 
rightly accepted and used by the trial 
court to seek further corroboration or 
assurance of the testimony. of P. W. 1. 

23. For all the reasons aforesaid, we 
are of opinion that the arguments em- 
ployed and reasons given by the High 
Court for rejecting the evidence of 
P. W. I and P, W., 3, in particular and 
the prosecution case in general, were not 
sound, and did not. just:fy the reversal 
of the view of the evidence taken by the 
rial court and consequent. acquittal of 
the accused persons. We, . therefore, 
allow this State appeal, set aside the 
acquittal of the accused respondents. 3 
(Chakali Narasimhulu), 5 (Boya Nara- 
yana), 7 (Boya Chima Ramvdu) and 8 
(Chakali Bazari) and convict them under 
Section 302 read with Section 149 I.P.C. 
on three counts for the murders of Dub- 


banna, Pedda Pullanna and -Chinna Pui- 


H. S. Bains v, State (U. T., Chandigarh) - 


S.C. 1883 


lanna deceased persons and sentence 
each of them on each of the counts to 


- imprisonment for life, with a direction 
that the sentences shall run concurrently. . ` 


If these accused respondents are on bail; 
they shall surrender to their bail bonds 
to serve the sentences inflicted on them. 

Appeal allowed. 
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H. S, Bains, PPR E v. The State 
(Union Territory of Chandigarh), Re- 
spondent, 


Criminal P, C. (2 of 1974), Ss. 156 (3), 
173 (1), 190 (1) (b), 200, 203 and 204 — 
Complaint case — Magistrate directing 
investigation -u/s, 156 (3) — Police Report 
stating that no case was made out — 
Still Magistrate can take cognisance and 
issue process, ~ 


A Magistrate who on recéipt of a com- 
plaint, orders an investigation under Sec- 
tion 156 (3) and receives a police report 
under Section 173 (1), ` may, thereafter, 
do one of three things: (1) he may de- 
cide that there is no sufficient ground for 
proceeding further and drop action; (2) he 
may take cognizance of the offence under 
Section 190 (1) (b):on the basis of the 
police report and issue process; this he 
may do without being bound in any man- 
ner by the conclusion arrived at by the 
police.in their report; (3) he may take 
cognizance of the offence under Sec, 190 
(0) (a) on the basis of the original com- 
plaint and proceed to examine upon oath 
the complainant and his witnesses under 
Section 200. If he adopts the third alter- 
native, he may hold or direct an inquiry 
under Section 202 if he thinks fit. There- 
after he may dismiss’ the complaint or 
issue process, as the case may be. AIR 
1968 SC 117 and AIR 1977 SC 2401, Dis- 
tinguished: ILR (1980) 2 Punj & Har 41, 
Affirmed, (Paras 6, 8) 
Cases Referred : Chronological Paras 
AIR 1977 SC 2401 a (1978) 1 SCR 615: 

1978 Cri LJ 8 2, 8 
AIR 1968 SC 117: (1967) 3 SCR 668 : 

.1968 Cri LJ 97: 1968 All ‘LI 373 2, 7 
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CHINNAPPA REDDY, J.:— On Aug- 
ust 13, 1979, Gurnam Singh a resident of 
Chandigarh submitted a complaint to the 
Judicial Magistrate Ist Class Chandigarh, 
alleging that the appellant H. S. Bains 
accompanied by two persons had come to 
his house in a car on the morning of 
August 11, 1979, at about 8 a.m., tres- 
passed into the house and threatened to 
kill him and his natural son if he did 
not take away his natural son Aman 
Deep Singh trom the house of his sister 
Bakshish Kaur, who had taken the boy 
in adoption as she was issueless, Bak- 
shish Kaur was the widow of the brother 
of the appellant and the adoption .made 
by Bakshish Kaur was not to the liking of 
the appellant. It was alleged in the com- 
plaint that the appellant was armed with 
a revolver which he pointed at the com- 
plainant. The complainant raised a hue 
and cry, The accused and his companions 
fled away ir their car. ‘As August 11, 
1979 and August 12, 1879 were holidays, 
he was able to file the complaint only 
on 13th August, 1979. The learned Magi-~ 
strate to whom the complaint was sub- 
mitted ordered an investigation by the 
police under Section 156 (3) of the Code 
of Criminal Procedure. The police, after 
completing .the investigation, submitted 
a report to the Magistrate under Sec- 
tion 173 of the Code of Criminal Proce- 
dure stating .that the case against the 
appellant was not true and that it might 
be dropped. The police arrived at the 
conclusion that the case against the ap- 
pellant was not true as their investiga- 
tion revealed, according to them, that 
the appellant was at Amritsar with -Shri 
Jai Singh, District Magistrate of Amrit~ 
sar at 9 a, m. on August 11, 1979 and it 
was, therefore, impossible for him to 
have been at Chandigarh at 8 a.m, on 
August 11, 1979. The learned Magistrate 
after perusing the report submitted by 
the police disagreed with the conclusion 


of police, took cognizance of the case 


under Sections 448, 451 and 506 of the 
Indian Penal Code and directed the issue 
of, process to the appellant. Aggrieved by 
‘the issue of process, the appellant filed 
Criminal Miscellaneous Case No, 26-M of 
1980, in the High Court of. Punjab and 
Haryana to quash the proceedings before 
the Magistrate. The application was dis- 
missed by the High Court and the appel- 
lant filed a petition for the grant of spe- 
cial leave to appeal against. the order of 
the High Court. We granted special leave 


and straightway heard the appeal. with 
the consent of the parties: | >- =<. 


H.. S. Bains v. State (U. T., Chandigarh) ` 


2. Shri Kapil Sibal urged that the 
Magistrate had issued process to the ac- 
cused without recording the statement, 
on oath, of the complainant and the wit- 
nesses under Section 200 Criminal Pro- 
cedure Code and therefore, he must be 
taken to have taken cognizance of the 
case under Section 190 (1) (b), as if upon 
a police report, Shri Sibal submitted that 
the Magistrate was not competent to 
take cognizance of the case as if it was 
upon a police report as the report under 
Section 173 Criminal Procedure Code 
submitted to him disclosed that no of- 
fence had been committed by the accus- 
ed. According to Shri Sibal, in the cir- 
cumstances of the case, the Magistrate, 
on receipt of the report under Sec. 173, 
Criminal Procedure Code to the effect 
that the case against the accused was 
not proved, had only two options before 
him. He could either order a further in- 
vestigation or he could take cognizance 


-of the case as if upon a complaint, re- 


cord the statements of the complainant 
and witnesses under Section 200, Crimi- 
nal Procedure Code and then proceed to 
issue process if he was satisfied that pro~- 
cess ought to be issued, In any case Shri 
Sibal submitted that the order of the Ist 
Class Magistrate taking cognizance of the 
case was so unjudicial that it ought to 
be struck down. Shri Sibal invited. our 
attention to two decisions of this Court: 
Abhinandan Jha v, Dinesh Mishra (1967) 
3 SCR 668: (AIR 1968 SC 117) and Tula 
Ram v. Kishore Singh, (1978)-1 SCR 615s 
(AIR 1977 SC 2401), 


3. Chapter XII of the Code of Crimi- 
nal Procedure 1973 deals with informa- 
tion to the Police, and their powers to 
investigate,. Section 156 (1) vests in an 
officer in charge of a Police Station the 
power to investigate any cognizable case, 
without the order of a Magistrate. Sec- 
tion 156 (3) authorises a Magistrate, em- 
powered under Section 190, to order an 
investigation as mentioned in Sec, 156 
(1). The provisions from Section 157 on- 
wards are concerned with the power and 
procedure for investigation, Section 169 
prescribes that if upon an investigation 
it appears to the Officer in charge of the 
Police Station that there is no sufficient 
evidence or reasonable ground of suspi- 
cion to justify the forwarding of the ac- . 


-cused to a Magistrate, such officer shall, 


if such person is in custody, release him 
on his executing a bond (with or with- 
out sureties) to appear if and when re- 
quired, .before .a. Magistrate -empowered | 


ALR 


~ Magistrates”, 
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to take cognizance of an offence on a 
police report and to try the accused or 
commit him for trial. Section 170 pre- 


> . Seribes that if upon investigation it ap- 


pears to the officer in charge of the Police 
Station that there is sufficient evidence or 
reasonable ground of suspicion to justify 
the forwarding of the accused to a Magi- 
strate, such officer shall forward the 
accused under custody to a Magi- 


strate empowered to take cognizance of 


an offence on a police report and to try 
the accused or commit kim for trial. If 
the offence is bailable the officer shall 
take security from him for his appear- 
ance before such Magistrate on a day 
fixed and for his attendance from day 
to day before such Magistrate until 
otherwise directed. Secticn 173 (1) casts 
a duty upon the police officer to com- 
plete the investigation without unneces- 
sary delay. Section 173 (2) prescribes 
that as soon as the invescigation is com- 
pleted the officer in charge of the police 
station shal) forward to a Magistrate em- 
powered to take cognizance of an offence 
ona police report, a report in the pre- 
scribed form stating the various particu- 
Jars mentioned in that sub-section. 


4. Section 190 (1) which occurs in 
Chapter XIV (‘Conditions requisite for 
initiation of proceedings’) may be ex- 
tracted at this stage, It is as follows: 


"190 (1) Subject to the provisions of 
this Chapter, any Magistrate of the first 
class, and any Magistrate of the second 
class specially empowered in this behalf 
under sub-sec, (2), may take cogalzanca 
of any offence — 


(a) upon receiving a complaint of facts 
which constitute such offence; 


(b) upon a police report of such facts; 

(c) upon information received from any 
person other than a police officer, or 
upon his own knowledge, that such of- 
fence has been committec”, 


What has been extracted is Section 190 
as it stands at present. Section 190 of 
the previous Code was slightly different. 
Clause (1) (b) read as “upon a report in 
writing of such facts made by any police 
officer”. In clause (1) (c) after the word 
‘knowledge’, the words ‘or suspicion’ oc- 


, curred, and these words have now been 


omitted. 


’ §& Chapter XV (Sections 200 to 203) 
of the Code deals with 


H. 5. Bains v, State (U, T., Chandigarh) -. 


“complaints to- 
A’ Magistrate ‘taking ` cog> : 
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nizance of an offence on complaint is re- 
quired by S. 200 to examine upon oath 
the complainant and the witnesses pre- 
sent, if any. Section 202 provides that a 
Magistrate taking cognizance of -a case 
upon complaint, may, if he thinks fit, 
postpone the issue of process against the 
accused, and either inquire into the case 
himself or direct an investigation to be 
made by a police officer or by. such other 
person as he thinks fit, for the purpose 
of deciding whether or not there is suffi- 
ceint ground for proceeding. Section 203 
empowers the Magistrate to dismiss the 
complaint, if, after considering the state- 
ments on oath (if any) of the complain- 
ant and of the witnesses and the result 
of the enquiry or investigation (if any) 
under Section 202, the Magistrate is of 
the opinion that there is no sufficient 
ground for proceeding. Chapter XVI 
deals with “commencement of proceed- 
ings before Magistrate” and Section 204 
enables a Magistrate to issue summons 
or a warrant as the case may be to se- 
cure the attendance of the accused if in 
the opinion of the Magistrate taking cog- 
nizance of the offence there is sufficient 
ground for proceeding, 


6. It is seen from the provisions to 
which we have referred in the preced- 
ing paragraphs that on receipt of a com- 
plaint a Magistrate has several courses 
open to him, He may take cognizance of 
the offence and proceed to record the 
statements of the complainant and the 
witnesses present under Section 200. 
Thereafter, if in his opinion there is no 
sufficient ground for proceeding he may 
dismiss the complaint under Section 203. 
If in his opinion there is sufficient 
ground for proceeding he may issue pro- 
cess under Section 204. However, if he 
thinks fit, he may postpone the issue of 
process and either enquire into the case 
himself or direct an investigation to: be 
made by a Police Officer or such other 
person as he thinks fit for the purpose 
of deciding whether or not there is suf- 
ficient ground for proceeding. , He may 
then issue process if in his opinion there 
is sufficient ground for proceeding or dis- 
miss the complaint if there is no suffici- 
ent ground for proceeding. On the other 
hand, in the first instance, on receipt of 
a complaint, the Magistrate may, instead 


_ of taking cognizance of the offence, order 


an investigation under Section 156 (3). 
The police will then investigate and sub- 
mit a report under Section 173 (1), On 
receiving the police report the Magistrate ` 
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may take ccgnizance of the offence under 
Section 19¢ (1) (b) and straightway 
issue process, This he may do irrespec- 
tive of the view expressed by the police 
in their report whether an offence has 
been made out or not. The police report 
under Section 173 will contain the facts 
discovered or unearthed by the police 
and: the corclusions drawn by the police 
therefrom. The Magistrate is not bound 
by the conclusions drawn by the police 
and he may decide to issue process even 
it the police recommend that there is no 
sufficient ground for proceeding further. 
The Magistrate after receiving the police 
report, may, without issuing process or 
dropping the proceeding decide to take 
cognizance of the offence on the basis of 
the complzint originally submitted to 
him and proceed to.record the state- 
ments upon oath of the complainant and 
the witnesses present under Section 200 
Criminal Procedure Code and thereafter 
decide whether to dismiss the complaint 
or issue process. The mere fact that he 
had earlier ordered an investigation un- 
der Section 156 (3) and received a report 
under Section 173 will not have the ef- 
fect of total effacement of the complaint 


and therefore the Magistrate will not be . 


barred from proceeding under Secs, 200, 
203 and 204. Thus, a Magistrate who on 
receipt of a complaint, orders an investi- 
gation under Section 156 (3) and receives 
ia police report under Section 173 (1), 
may, thereafter, do one of three things: 
(1) he’ may decide that there is no suf- 
ficient ground for proceeding further and 
drop action; (2) he may. take cognizance 
of the offence under Section 190 (1) (b) 
- ton the basis of the police report. and 
issue process; this he may do without be- 
ing bound in any manner by the conclu- 
sion arrived at by the police in their re- 
port; (3) he may take cognizance of the 
offence under Section 190 (1) (a) on the 
basis of the original complaint and pro- 
ceed to examine upon oath the complain- 
ant and his witnesses under Section 200. 
If he adopts the third alternative, he 
may hold or direct an inquiry under Sec- 
tion 202 if he thinks fit. Thereafter he 
may dismiss the complaint or issue pro- 
cess, as the case may be. 


7.: In Abhinandan Jha v. Dinesh 
Mishra, (AIR- 1968 SC 117) the question 
arose whether.a Magistrate to whom a 
report under Section 173 (1) had been 
submitted to the- effect that no case had 
been made out against the accused, could 
direct the police to file a charge-sheet, 
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on his disagreeing with the report sub- 
mitted by the police. This Court held 
that the Magistrate had no jurisdiction 
to direct the police to submit a charge- 
sheet. It was open to the Magistrate to 
agree or disagree with the police report, 
If he agreed with the report that thera 
Was no case made out for issuing process 
to the accused, he might accept the re- 
port and close the proceedings, If he 
came to the conciusion that further in- 
vestigation was necessary he might make 
an order to that effect under Section 156 
(3). If ultimately the Magistrate was of. 
the opinion that the facts set out in the 
police report constituted an offence he 
could take cognizance of the offence, 
notwithstanding the contrary opinion of 
the police expressed in the report. Whilu 
expressing the opinion that the Magis- 
trate could take cognizance of the of- 
fence notwithstanding the contrary opi- 
nion of the police the Court observed 
that the Magistrate could take cognisance 
under Section 190 (1) (ec). We do not 
have any doubt chat the reference to 
‘Section 190 (1) (cY was a mistake for 
‘Section 190 (1) ()’. That appears to 
be obvious to us, But Shri Kapil Sibal 
urged that the reference was indeed to 
Section 190 (1) (2) since at that time 
Section 190 (1) (c included the words ‘or 
suspicion’ and the Court had apparently 
taken the view that the Magistrate could 
take cognizance of the offence not under 
Section 190 (1) (b) as if on a police re- 
port but under Saction 190 (1) (c) as if 
‘on suspicion’. We do not agree with 
this submission. Section 190 (1) (c) was 
never intended to apply to cases where 
there was a police report under S. 173 (1). 
We find it impossible to say that a Ma- 
gistrate who takes cognizance of an of- 
fence on the basis of the facts: disclosed 
in a police report must be said to have 
taken cognizance of the offence on sus- 
picion and not upon a police report mere- 
ly because the Magistrate and the Police 
arrived at different conclusions fromthe 
facts. The Magistrate is not bound by 
the conclusions errived at by the police 
even as he is nat bound by the conclu- 
sions arrived at by the complainant in 
a complaint, If a complainant states 
the relevant facts in his complaint and 
alleges that the accused is guilty of an 
offence under Section 307 Indian Penal 
Code the Magistrate is not bound by. the 
conclusion of the complainant. He may 
think that the facts disclose-an offence 


under S. 324, I. P. C. only and he may ~ 
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take cognizance of æn offence un- 
der Section 324 instead of Section 307. 
Similarly if a police repcrt mentions zhat 
half a dozen persons examined by them 
claim to be eye witnesses to a murder 
but that for various reasons the wit- 
nesses could not be believed, the Megis- 
trate is not bound to accept the opinion 
of the police regarding the credibility of 
the witnesses. He may prefer to ignore 
the conclusions of the police regarding 
the credibility of the wiinesses and take 
cognizance of the offence. If he does so, 
it would be ‘on the basis of the state- 
ments of the witnesses as revealed by 
the police report. He would be taking 
cognizance upon the facts disclosed by 
the police report though not on the con- 
clusions arrived at by the police. It could 
not be said in such a case that he was 
taking cognizance on suspicion. 

8.. In Tula Ram v. Kishore Singh (AIR 
1977 SC 2401), the Magistrate on rec2iv- 
-ing a complaint, ordered an investigacion 
under Section 156 (3). The police sub- 
mitted a report indicating that no case 
had been made out against the accused. 
The Court, however, recorded the state- 
ments of the complainant and the wit- 
nesses and issued process against the ac- 
cused. It was contended that the Magis- 
trate acted without jurisdiction in taking 
cognizance of the case as if upon a com- 
plaint when the police had submitted a 
report that no case had been made out 
against the accused. This Court held that 
the Magistrate acted within his powers 
and observed that the complaint did not 
get exhausted as soon as the Magistrate 
ordered an investigation under Sec, 156 
(3). We are, therefore, unable to agree 
with ‘the submission of Shri Sibal that 
the Magistrate acted without jurisdic-ion 
in taking cognizance of the offence and 
issuing process to the accused notw-th~ 
standing the fact that the police report 
was to the effect that no case had been 
made out, 


9. We do not propose to say a word 
about the merits of the case since it was 
entirely a matter for the learned Mazis- 
trate to take cognizance or not to take 
cognizance of the several offences, We 
however wish to observe that it was 
wholly unnecessary for the Magistrate to 


_ write such an elaborate order as if he ` 


was weighing the eviderce and finally 
disposing of the case) We also desire to 
say that some of the observations of the 
learned Magistrate about the District 
Magistrate were wholly uncalled for as 


Ramachandra v.. Ass-t. Collector, Thana 
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the latter was yet to appear before him 
as a witness. We are told that the case 
has already been transferred to some 
other Magistrate. It. is, therefore, un- 
necessary to say anything further in the 
matter, The appeal is, therefore, dismiss- 
ed. ; 


Appeal dismissed. 
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Civil Appeal No. 1417 of 1970, D/- 23-1- 
1980. 


Ramachandra Nago Patil and others, 
Appellants v. Assistant Collector, Thana 
and others, Respondents,‘ 7 


Land Acquisition Act (1 of 1894), Sec- 
tions 4 and 6 — Acquisition of land — 
Mala fide intention — Allegation that ac- 
quisition was for maintaining possession 
of a person with whom there was some 
agreement — Notification under sections 
earlier in point of time than the alleged 
agreement — Held, that the acquisition 
proceedings were not established to be 
mala fide, (Para 2) 


PATHAK, J. :— This appeal by certi- 
ficate granted by the High Court of Bom- 
bay under Article 135 (1) (a) of the Con- 
stitution is directed against the judgment 
and order dated 16th July, 1969 of the 
High Court, dismissing in limine a writ 
petition filed by the appellants, 


2. The appellants filed a writ petition 
in the High Court challenging the validity 
of proceedings taken under Ss. 4 & 6 of 
the Land Acquisition Act for the acquisi- 
tion of certain parcels of land which, the 
appellants allege, belong to them. It ap- 
pears that the lands are sought to be ac- 
quired for the benefit of the third re- 
spondent-M/s, . Bayer (India) Limited, . 
The case of the appellants was that the 
acquisition was intended mala fide, the ob- 
ject merely being to maintain the posses- 
sion of the third respondent in the land, 
which it had entered upon consequent on 
an agreement with one Sitaram Bhau 
Patil, who in fact, had no right, title or 
interest in the said land. We have examin- 
ed the record of the case. and we find 
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that the not-fication under Sec. 4 (1) of 
he Land Acquisition Act is dated 3rd 
July, 1969 and precedes in point of time 
the agreement said to have been entered 

tween the third respondent and Sitaram 
Bhau Patil. Nothing has been shown to 
us to establish that the land acquisition 
proceedings are mala fide in any parti- 
cular, There is no force in this appeal. It 
is dismissed, but in the circumstances 
there is no order as to costs. 


Appeal dismissed. 





AIR 1980 SUPREME COURT 1888 
(From: Allahabad) 
P. N. BHAGWATI AND 


E. S. VENKATARAMIAH, JJ. 
Civil Appeal No. 929 of 1978, D/- 2 
1980. 


Dharampal Singh, Petitioner v. Direc- 
tor of Small Industries Services and 
others, Respondents. 


Constitution of India, Art. 226 — Ap- 
plication for eviction — Premises occupi- 
-ed by Small Scale Industries Services 
Institute — Director, Deputy Director of 
Institute and Secretary Government of 
India impleaded as parties — Appeal 
against eviction filed by these very per- 
sons — High Court setting aside eviction 
order in .writ petition on ground that 

Union of India was not impleaded — 
` Held, that Union of India was sufficiently 
represented and the order was fair and 
‘just, hence High Court acted illegally in 
setting it aside. Decision of Allahabad 
High Court, Reversed. (Para 1) 


26-2- 


ORDER:— The only ground on which 
the order fer eviction passed by the Pre- 
scribed Authority and. confirmed by the 
Second Additional Distt. Judge, Agra, 
has been set aside by the High Court -is 
that the Union of India was not implead- 
ed as a parzy in the application for evic- 
tion made by the appellant before the 
Prescribed Authority. This is a hyper- 
technical pl2a taken by the respondents 
. which does not deserve any consideration, 
since the Director, Small Industries Ser- 


vices Institute, Secretary to the Govern- | 


ment of Incia, Ministry of Industrial De- 
velopment -and the Deputy Director/ 


Office-in-charge of the Small Industries . 
Services Institute were all joined as par- 
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order for eviction. was sought against 
them. It is commen ground between the 
parties that the premises were occupied 
by the Small Industries. Services 
tute and the Direc-or and the Deputy Di- 
rector, who were in charge of the affairs 
of the Institute safficiently represented 
the interest of the Union of India and so 
also did the Secretary to the Government 
of India, Ministry of Industrial Develop- 
ment, who was tke Secretary in overall 
charge of the Institute. The High Court 
was, in our opinien, clearly wrong in 
setting aside the crder of eviction passed 
in favour of the appellant on the sole 
ground that the Union of India was not 
represented in the application for evic- 
tion. It is interesting to note that the 
writ petition whica was filed in the High 
Court challenging the order of eviction 
was preferred not by the Union of India 
but by the same three respondents, 


namely, the Direcor and the Deputy Di~- 


rector of the Inst:tute and the Secretary 
to the Governmen: of India, Ministry of 
Industrial Development, If the contention 


of the respondent: is right, the order of- 


the High Court would also be bad. But 
we do not think that the contention of 
the respondents s well- founded. The 
three respondents to the application for 
eviction, in our spinion, sufficiently re- 
presented ‘the Union of India and, there- 
fore, there was. no justification for the 
High Court to sef aside the order of 
eviction. It is a little regrettable that the 
High Court should have interfered with 
a fair and just order by relying on a 
hyper-technicality while exercising its 
extraordinary jurSdiction under Art. 226 
of the Constituion which is a jurisdiction 
calculated to advance the cause of jus- 
tice and not to defeat it, 


2. We, accordimgly, allow the appeal, 
set aside the order passed by the High 
Court and restore the -order of. eviction 
passed in favour of the appellant. 


Insti-- 


A.I. R.. 
- ties in the application. for eviction and an 


3. The responcents will pay the costs . 


_ of the appellant. 


Appeal allowed, . 
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-AIR -1980. SUPREME COURT 1899" 
== 1980 Lab, L C. 978 --- 
(From: Gujerat)* 
S. MURTAZA FAZAL ALI ANE- 
l A. D. KOSHAL, JJ, 


. Criminal Appeals Nos. 606. and 6€7 of 
1979, D/- 18-8-1980. 

Champaklal H. Thakkar and otrers, 
Appellants v. State of Gujarat and an- 
other, Respondents, 

Minimum Wages Act (11 of 1948), Sch. 
Part I, Item 5 — “Employment in anr oil 
mil? — Employment in a Vanazpati 
manufacturing concern whether an em- 
ployment in an oil mill. (Words and 
Phrases -— ‘Oil’, meaning of). 
“-Vanaspati is essentially an oil althcugh 
it is a different kind of oil than tha- oil 
(be it rapeseed oil, cotton-seed oil, 
ground-nut oil, soya-bean oil or any 
other oil) which forms its basic ingredi- 
ent. Oil will remain oil if it retains its 
essential properties and merely because 
it has been subjected to certain »ro- 
cesses would not convert it into a dif- 
ferent substance. In other words, al- 
though certain additions have been rade 
to and operations carried out on oil, it 
will still be classified as oil unless its 
essential characteristics Lave 


to call it oil as understood in ordinary 
parlance. The word ‘oil’ is not definec: in 
the Act and therefore, its dictiomary 
meaning may well be pressed into zer- 
vice for interpreting the term ‘oil mill’. 
Vanaspati must be regarded as an oil for 
the purpose of the item 5 of part I of 
the Schedule to the Act in spite of all 
the processes to which the oil forming 
its base has been subjected in order to 
convert it into the finished product. 
(Pare 8) 
Where the Company sells oil in its 
unhydrogenated form not only when the 
exigencies pointed out by it arise but <lso 
otherwise and in the regular course of 
business the operation of sale of oil as 
such would make the Company an oil 
mill even if the bulk of the oil produzed 
by it is converted into vanaspati and sid 
in that form. (Para 9) 
M/s.-V. B. Patel and S. C. Patel, Advo- 
cates, for Appellants; Mr. J: L. Nain, Sr. 
Advocate (M/s. Girish Chander’ and MN. 





' "Criminal Revn. Nos. 485-486 of 1977, Dl- 


19-1-1979 (Guj). . 
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. Champaklal v, -State-of Gujarat. . 
Shroff, Advocates with him), for ene 


undergone - 
a change so that it would be a misnomer. 


dents. 


: KOSHAL, Ie By this judgment we 
shall dispose of Criminal Appeals Nos. 
606 and 607 of 1979 both of which are 
directed against a judgment of a Division 
Bench of the High Court of Gujarat dated 
the 19th January 1979 upholding the 
conviction recorded against and the sen- 
tences imposed upon the three appellants 
under Section 22A of the Minimum 
‘Wages Act (hereinafter called the Act) in 
each of two cases by a Judicial Magis- 
trate at Morvi. 

2. Some of the facts leading to the 
prosecution of the appellants are not in 
dispute arid may be shortly stated. Ap- 
pellant No. 3 is the Morvi Vegetable Pro- 
ducts Ltd., a limited company carrying 


on the business of manufacture and sale 


of vegetable oil and vanaspati in Morvi. 
Appellant No. 1 is the Managing Director 
and appellant No. 2 the Secretary of ap- 
pellant No. 3 which is hereinafter refer- 
red to as the Company. 


On May 2, 1973 Kumari J. G. Mukhi, 
who is a Government - Labour Officer- 
cum-Minimum Wages Inspector, visited 
the Company’s establishment and found 
that the following documents which, ac- 
cording to her, the Company was bound 
to maintain in compliance with the pro- 
visions of Section 18 of the Act read with 
the relevant rules of the Gujarat Mini- 
mum Wages Rules, 1961, had not been 
maintained by it: 

(a) Muster Roll in Form V as contem- 
plated by Rule 26 (5).' 

(b) Wage Register in Form IV-A as re- 
quired by Rule 26 (1). 

(c) Attendance cards in Form V-D as 
provided by Rule 26-B. 

(d) Wage slip in Form IV-B E EN 
by Rule 26 (2). 

In consequence, two complaints were 
filed against the appellants by N. H. 
Dave, Labour Officer-cum-Minimum 
Wages Inspector, Rajkot in the court of 
the trial Magistrate, each praying that 
the appellants be convicted and sen- 
tenced for an offence under Section 22A 
of the Act. One of the’ complaints was 
in respect of the contravention of 
Rules 26 (1) and 26 (5) while the. other 
embraced that of Rules 26 (2) and 26-B. 
They were registered as Criminal Cases 
Nos. 674 and 675 of 1973 respectively. | 
-~ 3. At the trial the appellants pleaded 
not guilty. Their defence consisted main- 
ly of the aa Pleas: 


naaf ed 
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(a) Different types of industries are 
-covered by the Act but the Company does 
not run any such industry and is, there- 
fore, not liakle for any contravention of 
the Act.or the Rules framed thereunder. 
According to the prosecution the factory 
run by the Company is an oil mill, an 
industry which is certainly covered by 
the Act. However, the Company is run- 
ning a mill which manufactures vanas- 
pati and vanaspati is not an-oil but is 
vegetable ghee. Oil extraction is no doubt 
a major operation carried on by the 
Company but that operation is merely 
-~ incidental to the preparation of vanas- 
pati. No separate licence for the oil ex- 
pelling machinery used by the Company 
has been obtained from the State Gov- 
ernment nor has sales tax been paid: on 
the oil extracted by the Company. 
Vanaspati is manufactured by subjecting 
oil to the processes of neutralization, 
bleaching, deodorisation, hardening, 
hydrogenation, ete. and is a product 
quite different from oil. 

(b) The Company does not carry. on 
the business of sale of the oil manufac- 
tured by it except as an operation inci- 


dental to the manufacture of vanaspati,. 


e. g, when chere is a break-down of the 
machinery used for converting oil into 
vanaspati or when oil become surplus on 
account of a shift in the Government 
policy in regard to the percentage of oil 
to be consumed by the Company. In 
spite of the sale of oil, therefore, the 
Company remains a vanaspati manufac- 
turer and cannot be considered to be 
running an oil mill, 

(c) Under Section 5 of the Act com- 
mittees were appointed by the Govern- 
ment from time to time to hold inquiries 
and advise it in respect of fixation or re- 
vision of minimum rates of wages for 
employees in various industries. No re- 
presentative of the vanaspati industry 
was taken on any of these committees 
nor was any questionnaire issued to any 
of the manufacturers of vanaspati, with 
the result, that the Company was not 

. bound by the recommendations of those 
committees or decisions taken in pursu- 
ance therecf by the Government. : 

(d) In respect of oil mills rates of mini- 


mum wages were fixed under the Act by. 


the Govermment for three types of em- 
ployees, namely, skilled, semi-skilled and 
un-skilled. Apart from’ these a vanaspati 
manufacturer has to arrange for the ser- 
vices of other types of employees which 
shows. that a vanaspati manufacturing 
mill is different from an oil mill, 
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4. After the trial the learned Magis- 
trate repelled all the pleas taken up by 
the appellants in his judgment dated 


October 13, 1976. His findings were as 
follows: f 

(i) The Company no doubt manufac- 
tured oi] from oil seeds and subjected 


the same to further processes in order to 
produce vanaspati. However, the Com- 
pany was selling not only the vanaspati 
manufactured by it but also oil and re- 
fined oil as such in addition to oil cakes 
and de-oiled cakes, which was being done 
not merely in exigencies ‘pleaded by the 
Company but in the regular course . of 
business. 


(ii) One of the committees appointed by 


the Government under’ Section 5 of, the 
Act had issued a EE Na to the 
Company itself before making recom- 


mendations regarding fixation and revi- 
sion of minimum wages for various kinds 
of employees working in an oil mill and 
it was not, therefore, open to the Com- 
pany to contend that no opportunity was 
given to it to be heard in relation to such 
fixation and revision. 


(iii) The Company was an.oil mill with- 
in the meaning of that expression as used 
in item 5 of Part I of the Schedule to 
the Act and the Act, therefore, is appli- 
cable to it, 


It was in these premises that the learn- 
ed Magistrate convicted the three ap- 
pellants, in both the cases tried by him, 
of an offence under Section 22-A of the 
Act. The sentence imposed in conse- 
quence was a fine of Rs. 50 on each of 
the appellants in each case, 


5. The appellants filed before the 
Sessions Court two applications for re- 
vision of the order of the learned Magis- 
trate, one pertaining to each case. Those 
applications were transferred by the High 
Court to its own file for reasons which 
are not relevant for the purpose of these 
appeals. The pleas raised before the 
learned Magistrate were reiterated on 
behalf of the appellants ‘at the argument 
stage in the High Court but were again 
repelled with the result that both the 
applications were. dismissed by the im- 
pugned judgment. The High Court took 
into consideration various provisions of 
the Act and came to the conclusion that 
the same would apply to the Company 
only if it could be held to be running an 
oil mill and thus falling within the ambit 
of item 5 aforesaid. In holding that the 
factory run. by the Company was such 
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a mill the High Court made the folilcwing 
points: : 

(a) Vanaspati is nothing but hydro- 
genated vegetable oil ard, therefore, only 
vegetable oil which has been subject2d to 
certain processes. It remains an od in 
spite of those processes and’ is not esen- 
tially different therefrom. 


(b) The finding arrived at by the learn- 
ed Magistrate that oil, refined oil, oil 
cakes and de-oiled cakes were being sold 
by the Company not merely as ar op- 
eration incidental to the business of 
manufacturing vanaspati but in the re- 
gular course of business is a finding of 
fact and cannot be called in questicn in 
revision. Part of the mll is, therefore, 
in any case, an oil mil. 


(c) The Company was issued ,a ques- 
tionnaire in its’ capacity as an oil mill 
by the committee appointed by the Gov- 
ernment. It cannot, therefore, urge that 
it had no opportunity to present its zase 
before the committee which made re- 
commendations in regard to fixation and 
Tevision of minimum wages. 


6. A survey of the various relevant 
provisions of the Act may be useful at 
this stage. Section 2 contains definitions. 
Clause (e) of that Section defines an ‘2m- 
ployer’ as a person who 2mploys one or 
more employees in any scheduled əm- 
ployment in respect of which ‘minimum 
rates of wages have been fixed under the 
Act. According to clause’(g) of the seme 


‘section a ‘scheduled employment’ means 


any employment specified in the Sche- 
dule to the Act or any process or branch 
of work forming part of such empbv- 
ment. The. Schedule is in two parts. Fart 
I enumerates various em>loyments, Item 
5 of that Part reads: 


“Employment in any oil mill.” 


Section 5 lays down procedure for zhe 
fixation and revision of minimum rates 
of wages in respect of any scheduled en- 
ployment by the Government which is 
authorised to appoint as many commit- 
tees or sub-committees as it considers 
necessary to hold inquiries and advice it 
in respect of such fixation or revision. 
Section 9 deals with the composition of 
the aforesaid committees and reads thus: 

“Each of the committees, sub-commit- 
tees and the Advisory Board shall cn- 
sist of persons to be nominated by the 
appropriate Government representing 
employers and employees in the sete- 
duled employments, who shall be eqral 
in number, and independent persons rot 
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exceeding one-third of its total number 
of members; one of such independent 
persons shall be appointed the Chairman. 
by the appropriate Government.” 

7. The following corollaries are im- 
mediately deducible from the provisions 
of the Act above noted. 

(i) For an employer to be covered by 
the Act the following conditions must be 
‘fulfilled: 

(a) he must be employing one or more 
employees in any scheduled employ- 


ment; 





(b) minimum rates of wages for such 
scheduled employment must have been 
fixed under the Act; and 


{c) if a committee has been appointed 
by the Government under Section 5 in 
respect of such scheduled employment it 
must consist of persons representing em- 
ployers and employees in the scheduled 
employment who shall be equal in num- 
ber. 

(ii) Employment in an oil mill is a 
scheduled employment. 

8. It is not disputed that the Com- 
pany is not covered by any of the items 
enumerated in Part I of the Schedule to 
the Act, except item 5. The most import- 
ant point to be determined in the case, 
therefore, is whether.employment in al 
vanaspati manufacturing concern would 
fall within the ambit of item 5 of Part I 
of the Schedule to the Act, i. e., whether 
it is an employment in an oil mill or not. 
The only argument advanced on behalf 
of the appellants in this connection is, 
as it was before the two courts below, 
that vanaspati is a form of ghee which 
is not an oil; and this contention. we find 
to be without force. Vanaspati, in our 
opinion, is essentially an oil although it 


is a different kind of oil than that oil 
(be it rapeseed oil, cotton-seed oil, 
ground-nut oil, soya-bean oil or any 


other oil) which forms its basic ingredi- 
ent. Oil will remain oil if it retains its 
essential properties and merely because 
it has been subjected to certain processes 
would not convert it into a different sub- 
stance. In other words, although certain 


‘additions have been made to and opera- 
‘tions carried out on oil, it will still be 


classified as oil unless its essential char- 
acteristics have undergone a change so 
that it would be a misnomer to call it oil 
as understood in ordinary parlance. The 
word ‘oil’? is not defined in the Act and, 
therefore, its dictionary meaning may 
well be pressed into service for interpret-| 


1892 S.C; 
ing the term ‘oil mill’. 


tionary (1966 Edition) the word ‘oil’ has 
different connotations in different situa- 
tions but in the context of item 5 afore- 
‘said the meaning to be given to it would 


“any of various substances that typi- 
cally are unctuous, viscous, combustible 
liquids or solids easily liquefiable on 
warming and are not miscible with water 
but are soluble in ether, naphtha, and 
often alcohol and other organic solvents, 
that leave a greasy not necessarily per- 
“manent stain (as on paper or cloth), that 
may be of animal, vegetable, mineral, or 
synthetic origin, and that are used ac- 
cording to their types chiefly as —lubri- 
cants, fuels and illuminants, as food, ‘in 
Soap and candles, and in perfumes and 
flavouring materials.” . 


All the ingredients of this meaning are 


fully satisfied in the case of hydrogenat- ` 


ed vegetable oil. We may specially point 
` out that even solids easily liquefiable on 
warming fall within the meaning given 
by Webster. Now the various processes, 
namely, neutralization, bleaching, deodo- 
‘risation, hardening and hydrogenation to 
which oil is subjected for being convert- 
ed into vanaspati leave its basic charac- 
teristics untouched, ie, it remains a 


cooking medium with vegetable fat as. 


its main ingredient. Neutralisation, 
bleaching and deodorisation are’ merely 
refining prccesses so that the colour, the 
odour and joreign substances are remov- 
ed from it before it is hydrogenated and 
hardened and even the two processes last 
mentioned allow the oil to retain these 
characteristics. Even ghee, for that mat- 
ter, is nothing but a form of oil although 
it is obtained from animal fat, being a 
derivative irom milk. It may be of use 
to mention that in Persian language ghee 
is known as ‘raughan zard’, i.e, yellow 
oil, and it does not need an expert to 
point out that the viscosity of ghee de- 
pends upon the weather because with the 
rising temperature during summer 
months it turns into a liquid while the 
cold of December and January solidifies 
it. Nonetheless it remains an oil and it 
makes no difference that it is called ghee 
in ordinary parlance. The word is merely 


` a different name for an oil which is not 


derived from vegetables. From that point 
of view the term ‘vegetable ghee’ is a 
contradiction in terms, ghee being essen- 
tially an animal fat. The reason why it 

has come to be called ‘vegetable ghee: a. 
` pears’ to be that in its finished: form ' 


. Champaklal v.-State of Gujarat > - 


According to- 
Websters Third New International Dic- - 


resembles ghee in. appearance and viscó= 
sity and is also ccmsidered a more  re- 
spectable form of. sooking medium -when 


‘so-called, thus catering to the psychologi-~ 


cal satisfaction of the consumer. 


We pointedly ask=d learned counsel for. 


the appellants if ke could indi¢ate any 
difference betweer. vegetable oil and 
vanaspati which would essentially dis- 
tinguish the former from the latter, 
either in physical >r chemical properties 
or in food value. Mo such difference was 
indicated and all that he said was that 
vanaspati would mormally be available 
in solid state and had the appearance of 
ghee rather than <hat of any oil. This, 
in our view, is a superficial difference 
which does not at all go to the root of 
the matter. Accorcingly, we hold that 


vanaspati must be regarded as an oil for| 


the purpose of th= aforesaid item 5 in 
spite of all the processes to which the 
oil forming its base has: been subjected 
in order to convert it into the finished 
product. 

9. Although the finding just above 
arrived at obviates the necessity of our 
determining the question whether the 
Company would te an oil mill even if 
vanaspati were nct considered to be an 


. oil, we have everr reason to answer that 


question in the afirmative in view of the 
finding arrived at by the learned Magis- 
trate that the Company sells oil in its 
unhydrogenated fcrm not only when the 
exigencies pointed out by it arise but also 
otherwise and in the regular course of 
business. That finding being a finding of 
fact is no longer cpen to challenge; and 
that being so, the operation of sale of oil 
as such would mzke the Company an oil 
mill even if the kulk of the oil produced 
by. it is converted into vanaspati and sold 
in that. form. The reason is obvious. It is 
not the case of tae Company that the 
proportion of sal2s of oil to those of 
vanaspati is so low that the former should 
be ignored. In this situation a sizeable 
part of the activities of the Company 
must be held to >e connected with run- 
ning an oil mill end the Company, there- 
fore, would. be liable to be classified as 
such to that extent even though it als 
carries on business other than that of 
selling oil. 

- 10. The grous= ofthe Company that 
the provisions of Sections 5 and 9 have 
not been complied with has for its basis 
the assumption that it is not an oil mill— 
an assumption which must be held to be 
ill-founded in vEw of the foregoing dis- 


cussion and: the =lassification of-the-Com= | : 







“ALR. 


eo 


- 1980>- 


„the Company employs 


_ hydrogenation of vegetable oil and 
“such workers do not form the 
‘matter of the committee’s 
-or the Government’s attention. This eon- 


pany. with .reference to item 5 in Fart I 
of the Schedule to the Act. It is-not dis- 
puted that if the Company is to be re- 


-garded as an. oil mill.. Ss. 5 and 9 de not 


come to its rescue because representztives 
of oil mills did man the committee ap- 
pointed by the Govt. for fixing the mini- 
mum rates of wages in r2spect of employ- 
ment in an oil mill and that the Com>any 
itself (as well as other cil mills) was in- 
vited through a questionnaire to submit 
their views and thus were given the op- 
portunity to be heard in relation tc the 
fixation of such wages. ` 

11. The only other contention raised 
on behalf of the appellants was that while 
the relevant notification issued by the 
Government has fixed retes of wages in 
respect of skilled, semi-skilled and un- 
skilled employees work:ng in oil mills, 
other types of 
workers in connection with the process of 
that 
subect- 
deliberat.ons 


tention is also without substance. We 
asked the learned counsel for the apel- 
lants to point out which of the employees 
of the Company fell outside the tree 
categories just above specified and he was 
unable to name any. Obviously the zaid 
three categories exhaust the types of 
workers which would be employed in any 
undertaking, barring of course specialists 


- and technical experts wha admittedly do 
: not fall within the category of employees 
“embraced by the Act, 


‘ pany is an oil mill it is guilty of all 


` 12. It is not disputed that if the Ccm- 


zhe 


- contraventions of which it has been cm- 


.victed. Nor has any argument been ad- 
‘vanced to the effect that the 


sentences 


` awarded are excessive. In the resalt, 
. therefore, both the appeals fail and are 
dismissed, 


Appeals dismissed, 
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= 1980 Lab. I. €. 982 
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V. R. KRISHNA IYER AND 
R. S, PATHAK. JJ. 


Civil Appeal No, 1405 of 1977, D= 


; 25-10-1979. 


State of U. P, and others, Appellants v. 
Dr. Sarvadaman Mishra and others, He- 
spondents. a i 
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State of U. P. v: Sarvadaman Mishra - 


.of the Public Service 


- Constitution of India, Articles 309, 310,- 
311 — Medical Officer in State Medical 
Service — Confirmation of — Serving 
in, military during war — That period 
should be counted for purpose of service 
seniority and is a factor to be considered 
when giving date of confirmation retros- 
pectively. 1977.Lab IC (NOC) 4 (All) Af- 
firmed. (Para 3) 


KRISHNA IYER, J.:— The only point 
in the case put forward by Shri Dikshit 
turns on the respondent Medical Officer 
having. to appear before the Public Ser- 
vice Commission of U. P, and getting 
confirmation from the Government of 
his service if the PSC approves. Alter- 
natively,.should he go through that ex- 
ercise at all? 


2. The respondent was a Medical Offi- 
cer in the service of the State of U. P. 
Then came the War of 1962, and the 
consequential Emergency. Many Medi- 
cal Officers served the country in the 
theatres of war and the respondent was 
one such. On the termination of the 
war he returned, like others, and re- 
joined Government service. The State, 
perhaps on a punctilious reading of the 
rules governing the service, took the view 
that the respondent had to appear be- 
fore the Public Service Commission and, 
on its approval, seek confirmation from 
the Government. The respondent’s coun~ 
sel states that he has no objection to 
appear before the Public Service Com- 
mission. Indeed, he goes further to state 
that he had already appeared and was 
approved by the P. S. C. We need not 
go into this question except to state that 
in case the Public Service Commission 
has not already approved of the confirma- 
tion of the service of the respondent he is 
willing to appear before that body. Prima 
facie we see no reason why a person 
of the experience of the respondent 
should not be approved by the Public 
Service Commission or be confirmed by ‘ 
the State Government. However, it is 
not for us to-express any final opinion 
on this question as the concerned au- 
thorities, we are sure, will act fairly in 
the situation. 7 


. 3. The next point that may arise is as 
to the date of confirmation in the event 
Commission’s ap~ 
proval being obtained and Government’s 
decision in favour of confirmation, We 
dare say that the respondent who serv- 
ed the country in a state of Emergency 
should not: suffer for that reason in his 


_ service seniority. Government, we hope, 
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will remember ‘this factor when giving 
the date of confirmation retrospectively. 


4. The circumstances as’ presented to 
us leave us in no doubt that unless there 
are strong adverse factors, the respon~ 
dent may legitimately expect and, per- 
haps, is eligible for retrospective confir- 
mation with effect from 27-5-1963, in the 
Provincial Medical Service. With these 
Observations we dispose of the appeal 
because counsel for the State, Shri Dik- 
shit says that the State is more con- 
cerned with compliance with the rules 
rather than doing any harm to the legi- 
‘timate claims of the respondent. We dis- 
pose of the appeal subject to the above 
observations, Parties will bear their 
own costs, i 

. .Order accordingly. 


AIR 1980 SUPREME COURT 1894 
= 1980 Lab. I. C. 988 
V. R. KRISHNA IYER AND- 

a R. S. PATHAK, JJ. 
ou Petn. No. 4659 of 1979, D/- 22-8- 

Gian Singh Mann, Petitioner v. The 
High Court of Punjab and Haryana and 
another, Respondents. E 

(A) Constitution of India, Art. 32 — 
Delay — Petition filed about eleven years 
from the date on which promotions were 
claimed — Held, such inordinate delay 
could not be overlooked on ground that 
petitioner was making successive repre- 
sentations to Department. (Para 3) 

(B) Panjab Civil Service (Premature 
Retirement) Rules (1975), R. 7 (substituted 
by Notification D/- 18-8-1975) — Mem- 
bers of judicial service — Not exempt 
from operation of the Rules — Consulta- 
tion with High Court before finalising the 
Rules — Art. -2384 is complied with. (Com 
stitution of ‘India Arts. 234, 235, 309), 

' (Punjab' Civil Service (Judicial Branch) 
Rules (1961), Pre-). $ (Para 5) 

(C) Punjab Civil Service (Premature 
Retirement) Rules (1975), R. 7 — Expres- 
sion “public interest? — Meaning of — 
Premature retirement in public interest — 
Casts no stigma — No element of punish- 
ment.is involved — Art. 311 not attracted 
— (Constitution of India, Arts. 309, 311 
and 235). 

Rule 7 of the Punjab Civil Service (Pre- 
mature Retirement) Rules, (1975) is not 
ultra vires on ground that the expression 
“Public interest” occurring in the rule is 
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vague. The expression in the context of 
premature retirement has a well settled - 
meaning. It refers to cases where the inte- 
rests. of public administration require the 
retirement of a Government servant who 
with the passage of years has prematurely 
ceased to possess the standard of efficiency, 
competence and utility called for by the 
Government service to which he belongs. 
No stigma or implication of misbehaviour 
is intended, and punishment is not the 
objective. (Paras 7, 9) 


Petitioner in’ Person, Mr. Har Dev Singh, 
Advocate, for Respondents. . 


. PATHAK, J.:— The. petitioner applies 
for relief under Art. 32 of the Constitution 
against the orders of the High Court of 
Punjab and Haryana withdrawing judicial 
work assigned to him and thereafter pre- 
maturely retiring him from service. 


2. The petitioner, after holding a num- 
ber of minor posts in the Punjab Govern- 
ment, was appointed to the Punjab Civil 
Service (Executive Branch) and subse- 
quently in Apr. 1965 migrated. to the Pun- 
jab Civil Service (Judicial Branch). He 
remained a jade Officer thereafter. ‘The 
petitioner .claims that he was entitled to 
promotion to a Selection Grade post in 
the Punjab Civil Service (Judicial Branch) 
and subsequently to a post in the Punjab 
Superior podeis Service. The claim, was 
based in both cases on the footing that a 


‘post had been reserved in the two services 


or a member of the Scheduled Castes. It 
was also asserted that the petitioner was 
entitled to the posts even without refer- 
ence .to such reservation. The petitioners 
case is that his service record was uni- 
formly good, but as the High Court was 
actuated by mala fides it refused him pro- 
motion. He cites some instances to support 
the allegation of mala fides, including the 
circumstance that having been appointed 
to the post of Senior Subordinate Judge 
he was “reverted” as Subordinate Judge. 
On 4th Nov., 1978 the High Court ordered 
withdrawal. of all judicial work from the 
petitioner and on 8th Nov., 1978 a Judicial 
Officer was posted in his place. The peti- 
tioner then filed the pon writ petition 
for the quashing of the orders. dated 4th 
Nov., 1978 and 8th Nov., 1978, for his re- 
appointment as Senior Subordinate Judge 
and, thereafter, his promotion to the Selec- 


tion Grade post of the Punjab Civil Service , 


(Judicial. Branch) with effect from ist 
Nov., 1966 and his promotion to the Pun- 
jab Superior Judicial Service with effect 
from Ist Nov., 1967. He also claimed an 
injunction against his premature retirement. 


`“ 
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from service. This Court entertained the 
writ petition but declined to grant interim 
relief. On 29th Dec., 1978 the Pınjab 
Government, accepting the recommenda- 
tion of the High Court, sanctioned the 
remature retirement of the petit:oner 
rom the Punjab Civil Service (Judicial 
Branch) with effect from 80th Dec. 1978 
on which date the petitioner comp.eted 
twenty five years’ qualifying service for 
the purposes of the Punjab Civil Service 
(Premature Retirement) Rules, 1975. 

8. In regard to the petitioners daim 
for promotion to the Selection Grade post 
in the Punjab Civil Service (Judicial 
Branch) with effect from Ist Nov., 366, 
and to a post in the Punjab Superior Judi- 
cial Service with effect from Ist May, ‘967 
on the basis that a post had been reserved 
in each of the services for a member of 
the Scheduled Castes, it seems to us that 
the claim is grossly beleted. The writ 
petition was filed in this Court in 1978, 
about eleven years after the dates f-om 
which the promotions are claimed. There 
is no valid explanation for the delay. That 
the petitioner was making successive re- 
presentations during this period can hardly 
pery our overlooking the inordinate de- 
ay. Relief must be refusec. on that ground. 
It is not necessary, in the circumstances, 
to consider the further submission of the 
respondents that the provis:on on which the 
petitioner relies as the basis of his claim 
is concerned with the appointment only of 
members of the Scheluded Castes to posts 
in the Punjab Superior Judicial Service 
and not to recruitment by promotion to 
that service. 


4, The petitioner has aso claimed that 
even without the advantag2 of reservaton 
he is entitled to promotion to a Selection 
Grade post in the Punjab Civil Serv-ce 
er Branch) and to a post in the 

unjab Superior juste Service, and that 
the High Court should hav2 promoted him 
aorin. The position taken in reply 
by the High Court is tha: the character 
and quality of the petitionsr’s work and 
conduct, as evidenced by zonfidential re 

orts pertaining to him, cid not justify 
his promotion having regard to the guide- 
lines laid down by the High Court. We 
have personally examined the records in 


‘respect of the petitioner, and we are ua- 


able to say that the view taken by tke 


i High Court is unreasonable or arbitrary 


5. We may now examine the contenticn 
of the petitioner that the order of prema- 
ture retirement is invalid. He has assailed 
the application of the Punjab Civil Service 
(Premature Retirement) Rules, 1975. He 
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urges that as a Judicial Officer in the 
Punjab Civil Service (Judicial Branch) he 
is not governed by these rules. It is true 
that originally R: 7 of those Rules provided 
that they would not apply to persons be- 
longing to any judicial service of the State. 
But by notification dated 18th Aug., 1975, 
in exercise of the powers under 
Art. 234 of the Constitution besides other 
provisions, R. 7 was substituted by another 
rule which did not exempt members of 
the judicial service from the operation of 
the Premature Retirement Rules. The 
Premature Retirement Rules were finalis- 
ed after consultation with the High Court 
and, therefore, must be regarded as com- 

lying with Art. 234 of the Constitution. 

here is nothing in the Punjab Civil Ser- 
vice (Judicial Branch) Rules which exclu- 
des the operation of the Retirement Rules. 
We are, therefore, not satisfied that the 
Premature Retirement Rules cannot be ap’ 
plied to the case of the petitioner. 


6. It is urged by the petitioner that 
the High Court, when it applied the Pre- 
mature Retirement Rules, dia not consider 
the case of the petitioner on its facts. We 
have, however, the affidavit of the Re- - 
gistrar of the High Court which states that 
the case of the petitioner was considered 
by the High Court on 26th Oct., 1978, and 
having regard to the policy laid down by 
the High Court it was decided to recom: 
mend to the Government that the peti- 
tioner should be retired from service in the 

ublic interest with effect from 980th 

ec., 1978, the date on which he com- 
pleted Tar five years of qualifying 
service. At the same time it was decided 
as a matter of piy by the High Court 
that all the work pending in the court of 
a Judicial Officer, in respect of whom a 
recommendation for premature retirement 
had been made to the Government, should - 
be withdrawn immediately pending a deci- 
sion by the Government on such recom- 
mendation. It was in implementation of 
that policy that the order directing with-. 
drawal of judicial work from the petitioner 
was made. 


7. It is next contended by the peti- 
tioner that the expression “public interest” 
in the Premature Retirement Rules is 
vague and the rule is for that reason ultra 
vires. In our opinion, the expression in 
the context of premature retirement has a 
well settled meaning. It refers to cases 
where the interests of public administra- 
tion require the retirement of a govern- 
ment servant who with the passage. of 

ears has prematurely ceased to possess 
the standard of efficiency, competence and 
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vice to which he belongs.’ No stigma or 
plicato of misbehaviour is intended, 
and punishment is not the objective. It 
appears to us. to be ‘beyond dispute that 
the decision of the High Court to re- 
commend the premature retirement of the 
petitioner in the light of his record of ser- 
_vice must be regarded as. falling within 
the scope of the expression “public in- 
terest”, 

8. The petitioner also asserted that 
Judicial Officers whose record of service 
was inferior or equivalent to that of the 
petitioner have not been prematurely re- 
tired, and have been retained in service. 
The High Court, however, has stated that 
no such Subordinate Judge has been re- 
tained in service. We see no reason why 
the High Court should not be believed. 

9. . Another point raised by the peti- 
tioner is that Art. $11 of the Constitution 
has been viclated by the Premature Re- 
tirement Rules. We think that the concept 
of premature retirement which has found 
expression in the Rules does not fall with- 
in the scope of Art. 811. As we have ob- 
served, no element of punishment is in- 
volved in premature retirement and it is 
aot possible to say that Art. 311 is attract- 
ed 


10. The petitioner has justified the fil- 
ing of this writ petition under Art. 82 of 
the Constitution on the plea that his 
fundamental rights under Arts. 14, 16, 17 
and 46 are violated. We find no substance 
at all in that plea. 

11. The petitioner alleges mala fides 
on the part of the High Court. It is a 
reckless allegation, and impossible to 
countenance. There is nothing whatever to 
indicate that the High Court, as a body, 
was motivated by mala fides against the 
petitioner. The instances alleged by the 
petitioner in support of his allegation of 
mala fides fail to prove his case. The High 
Court has offered a perfectly valid ex- 
planation in respect of each instance. The 

etitioner points out that the High Court 
has refuse to permit encashment of un- 
utilised earned leave. On the material be- 
fore us, we are not satisfied that a case 
of mala fides has been made out. 

12. These are the only points raised by 
the petitioner which deserve consideration. 
There is no force in them. _ 

18. The petition fails and is dismissed, 
but in the circumstances there is no order 


to costs, i 
p AA Petition dismissed. 





: Gujarat. Steel. Tubes Ltd.-v. Its Mazdoor Sabha ` ` ` 
utility called for by the government ser- - 


“ALR 
- AIR 1980 SUPREME COURT -1896 .. 
= 1980 Leb. L C. 1004 `: 
~ (From: Gujarat)** 
V. R. KRISHNA IYER, D. A. DESAI 
AND A. D. KOSHAL, - JJ.* 
Civil Appeals Nos, 1212, 2089 and 2237 
of 1978, D/- 19-11-1979. ` 
Gujarat Steel Tubes Ltd., etc. etc., Ap- 


pelot v. Gujarat Steel Tubes Mazdoor, 
abha and others, Respondents. l 


(A) Constitution ef India, Arts. 226. 227 
-— Arbitrator under S. 10A of Industrial 
Disputes Act —- Whether amenable to 
jurisdiction of Hizh Court. (Industrial 
Disputes Act (1947), S. 10A). 

As the Arbitrator under S. 10A of the 
Industrial Disputes Act has the power to 
bind even those who are not parties to 
the reference or ag-eement and the whole 
exercise under S. 10A as well as the 
source of the force of the Award on pub- 
lication derived from the statute, it is 
legitimate to regard such an. arbitrator 
now as part of the infra-structure of the 
sovereign’s dispensation of justice, thus 
falling within the rainbow of statutory 
tribunals amenable to judicial review. 
1976 Lab I C 808, Rel. on. (Para 80) 


(B) Constitution of India, Arts, 226, 227 _ 


— Powers of High Court to interfere with 


award of Arbitrater under S. 10A of In-. 


dustrial Disputes Act. 


(Per majority Koshal, J. Contra): 
amended Art. 226 would enable the High 
Court to interfere with an Award of the 
arbitrator if that is based on a complete 
misconception of law or it is based on 
no evidence or that no reasonable man 
would come to the conclusion to which 
the Arbitrator has. arrivéd. The writ power 
is larger, given ilegality and injustice, 
even if its use is severely discretionary. 
(1978) 19 Guj LE 108, Approved. 

(Paras $1, 82) 

(Per Koshal, J.):— The High Court while 
discharging its fuactions as envisaged by 


**Spl. Civil Appla. No. 1150 of 1976 D/- 
15-6-1978 (Guj). : 
[Earlier decision in this case as to neces- 
sity to refer these. appear to: a Constitu- 
tion: Bench in view of Art. 145 (8) is re- 
ported in AIR 1979 SC 1914——Ed). 


*(In this case, the Judges of the Supreme 





ourt differ in their views. The -majority - 


view is taken by V. R. Krishna Iyer and 


D. A. Desai JJ. and the Minority, by A. .- 


D. Koshal J——Ed.). 
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Art. 227, does not sit as a court-ot appeal 
over the award of the arbitrator buz ex- 
ercises limited jurisdicticn which extends 
only to seeing that the arbitrator has <unc- 
tioned within the’ scope of his lega au- 
thority. It was. not open to the High Gourt 
to revise the punishment of disclarge 
from service meted out by the Matage- 
ment to the delinquent workmen and left 
intact by the arbitrator whose authority 
in doing so had not been shown to aave 
been exercised beyond the limits ot his 
jurisdiction. (Para 180) 
(C) Constitution of India, Arts. 138. 186 
= Powers of appellate Court — Ar ap- 
pellate power interferes not when the 
order appealed against is not right but 
only when it is clearly wrong — ‘the 
ifference is real, though fine. g 
i (Pare 78) 
(D) Industrial Disputes Act (14 of 1347), 
Ss. 11A, 10A — ‘Tribunal’ — Meanirg of 
— Includes arbitrator under S: 10A. 


(Per Majority, Koshal, J. Contra): The 
entire scheme, from its I. 
through the Objects and Reasons, fis in 
only with arbitrators being covered by 
Section 11A, unless Parliament cheated 
itself and the nation by proclaiming a 
great purpose essential to industrial jus- 
tice and, for no rhyme or reason and 
wittingly or unwittingly, withdrawing one 
vital word. Every reason for clothing tri- 
bunals with Sec. 11A powers appliez a 


fortiori to arbitrators. A “tribunal” lite-ally ` 


means a seat of justice. “Tribunal” sim- 
piter has a sweeping signification: and 
oes not exclude “arbitrator”. Though the 
expression “arbitrator” is not expressly 
mentioned in Section 114, neverthedess, 
if the meaning of the word “tribuna.” is 
wider rather than narrower, it will em- 
brace arbitrator as well. Therefore 3ec- 
tion 11A applied to the arbitrator in the 
present case and he had the power to 
examine whether the punishment impos- 
ed in the instant case was excessive So 
had the High Court, if the award of the 
arbitrator suffered from a fundamental 


flaw. Further an arbitrator has all the 
owers which the terms of re- 
erence .to which both sides are 


arty, confer. Here, admittedly, the re- 
erence was very widely worded and. in- 
cluded the nature of the punishment. 
Thus the arbitrator had the authority to 
investigate into- the propriety ot the dis- 
charge and the veracity of the misconduct. 
Even if S. 11A was not applicable, an 
Arbitrator under: S. 10A is bound to act 


` in the spirit of the legislation under which. 
he is to function. A commercial arbitrator 
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L. O. geresis,- 


.S. G., 1897 - 


who derives his, jurisdiction: from .the, 
terms of. reference will by necessary im-. 
lication, be bound to decide according to. 
aw and, when one says “according to 


“law”, it only means’ existing law and the - 


law laid down by the Supreme Court be- 
ing the law of the land, an Arbitrator 
under S. 10A will have to decide keeping 
in view the spirit of S. LIA. 
(Paras 84, 86, 88, 96, 104, 107) 
(£) Model Standing Orders, O. 28, 
Clauses (1), (4), (4A), (7); O. 24, O. 25 — 
Discharge of workmen by Management 
whether discharge simpliciter or punitive 
in nature — Test — Discharge held to 
be punitive in nature — Enquiry before 
punishment held necessary. : 


(Per majority, Koshal, J. contra): The 
form of the order of termination or the 
language in which it is couched is not 
conclusive. The court will lift the veil to 
see the true nature of the order. If two 
factors co-exist, an inference of punish- 
ment is reasonable though not inevitable. 
If the severance of service is effected, 
the first condition is fulfilled and if the 
foundation or causa causans nf such seve- 
rance is the servant’s. misconduct the 
second is fulfilled. If the basis or founda- 
tion for the order of termination is clearly 
not turpitudinous or stigmatic or rooted 
in misconduct or visited with evil pecuni- 
ary effects, then the inference of dismissal 
stands negated and vice-versa. The Court 
will find out from other proceedings or 
documents connected with the formal 
order of termination what the true ground 
for the termination is. A termination 
effected because the master is satisfied of 
the misconduct and of the consequent 
desirability of terminating the service of 
the delinquent servant is a dismissal, even 
if he had the right in law to terminate 
with an innocent order under the Stand- 
ing Order or otherwise. Whether, in such 
a case the grounds are recorded in a 
different proceeding from the . formal 
order does not detract from its nature. Nor 
the fact that, after being satisfied of the 
guilt, the master abandons the enquiry 
and ‘proceeds to terminate. Given an al- 
leged misconduct and a live nexus be- 
tween it and the termination of service 
the conclusion is dismissal, even if full 
benefits as on simple termination, are 
given and non-injurious terminology is 
used. On the contrary, even. if there is 


suspicion of misconduct the master may 


say that he does not wish to bother about 
it and may not go into his guilt but may 


-feel like not keeping a man he is ` not 
“happy. with. He may not like to investi- - 
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gate nor take the risk of continuing «a 
dubious servant. Then it is not dismissal 
but termination simpliciter, if no injurious 
record of reasons or punitive pecuniary 
cut-back on his full terminal benefits is 
found. For, in fact, misconduct is not then 
the moving factor in the discharge. 


Speaking generally, we have rejected, 
as a nation, the theory of community guilt 
and collective punishment and instead 
that no man shall be punished except for 
his own guilt. Its reflection in the dis- 
ciplinary jurisdiction is that. no worker 
shall be dismissed save on proof of his 

_individual delinquency. Not reporting for 
work by a workman does not lead to an 
irrebuttable presumption of active parti- 
cipation in a strike. More is 
bring home the mens rea and that burden 
is on the Management. Huddling together 
the eventful history of deteriorating in- 
dustrial relations and perverse leadership 


of the. Union of workers is- no charge, 


against a single worker ‘whose job is at 
stake on dismissal. Mere absence from 
duty without more may not compel the 
conclusion of involvement of the worker 
in the strike. In the absence of proof of 
being militant participant in the strike the 
punishment may differ. To dismiss a 
worker, in an economy cursed by massive 
unemployment is a draconian measure as 
a last resort. The degree of culpability 
and the quantum of punishment turn on 
the level of participation in the unjustifi- 
ed strike. A disciplinary inquiry resulting 
in punishment of particular delinquents 
cannot but be Mogel if the evidence is of 
mass misconduct by unspecified strikers 
led by leáders who are perhaps not even 
workmen. (Paras 50, 51, 52, 53, 
l 54, 111, 112, 113, 126) 
The workmen were on strike. The 
strike was illegal. The Management was 
hurt because production was paralysed. 
The strikers allegedly indulged in objec- 
tionable activities. The exasperated 
Mangement hit back by ordering their 
discharge for reasons set out in several 
pages in the appropriate contemporaneous 
proceeding. Misconduct after misconduct 
was flung on the workers to justify ‘the 
drastic. action. © : 


Held, in all conscience and common- 
sense, the discharge was the punishment 
for the misconduct. What was explicitly 
stated was not a colourless farewell to 
make way for fresh hands to work the 
factory until the strike was settled but a 
hard hitting order with grounds of guilt 
and penalty of removal...Maybe, the 
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falls under O. 28 an inquiry 


needed to 


, that-a workman 
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Management had no other way of work- 
ing the factory bu: that did not change 
the character of the action taken. Once 
the discharge was held to. be punitive 
the necessary consequence was that en- 
quiry before punishment was admittedly 
obligatory and corfessedly not under- 
taken. The orders of discharge were bad 
on this score alone. (Paras 65, 66) 


(Per Koshal, J.): The only sub-clause of 
clause (1) of Model Standing Order 25 
to which the provis:ons of Clauses (3) and 
(4) of that Order would be attracted is 
sub-clause (g} and i= an order of discharge 

inqui under 

Clauses (8) and (4) of O. 25 would not 
be prerequisite thereto even though such 
an order is mentioned in sub-clause (f) of 
clause S of that Order. Clause- (1) of 
Order specifically states in sub-cl. (£) 
suilty of misconduct 

may be discharged under -O. 28. This 
clearly means that when the employer is 
satistied that a workman has been guilty 
of misconduct, he may (apart from visit- 
ing the workman with any of the punish- 
ments specified in sub-clauses (a), (b), (c), 
(d) and (e) of Clause (1) of M. S. O. 25) 
either pass against him an order of dis- 
charge for which. ro inquiry precedent as 
provided for in Clauses (8) and (4) of 
O. 25 would be necessary, or, may dis- 
miss him after holding such an inquiry. 
Which of the two kinds of orders the em- 


. ployer shall pass is. left ‘entirely to his 


own discretion. 

Held that the Management made it 
clear that in spite of misconduct on the 
part of workers it had no intention of 
punishing the workers who were given 
not only the benefit of an order of dis- 
charge simpliciter but also the option to 
come back to work within a specitied 
period in which case they would be re- 
instated with full benefits. An intention 
not to punish coukd not be expressed in 
clearer terms and was further made out 
from the fact that more than 400 workers 
who resumed duty were reinstated with- 


ı out break in servic3. In passing the orders 


of. discharge, therefore, the Management 
did nothing more than act under O. 28 
and its action world not be regarded as 
amounting to: dismissal in the case 

any of the workers. They had the right 
to choose between a discharge simpliciter 
and a dismissal and, in the interests of 
the factory and the members of the union 
and perhaps on compassionate’ grounds 
also, they chose the former in unequivocal 
terms. The intention to punish being 
absent, the finding that the order of dis- 
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charge amounted to one of dismissal could 
not be sustained.- ` (Paras 168, 170, 175) 


(F) Industrial Disputes Act (14 of 1947), 

. 11 — Powers of tribunal to: go intc the 
‘question whether order of discharge sim- 
pliciter by management is punitive in 
nature. 


If Standing Orders or the terms of zon- 
tract permit the employer to terminate 
the services of his employee by discharge 
simpliciter without assigning reasons, it 
would be open to him to take recourse 
to the said term or condition and ter- 
minate the services of kis- employee but 
when the validity of such termination is 
challenged in ‘industrial adjudication it 
would be competent to. the industrial tri-. 
bunal to. enquire whether the impugned 
discharge has. been effected in the Lona 
fide exercise of the power conterred by 
the terms of employment If the discharge 
has been ordered by the employer in 
bona fide-exercise of his power, ther the 
industrial tribunal may not. interfere with 
it; but the words used in the order of dis- 
charge and the form which it may have 
taken are not conclusive in the metter 
and the industrial tribunal would be en- 
titled to go behind the words and form 
and decide whether the discharge is a dis- 
charge simpliciter or not. If it appears 
that the purported exercise of powe- to 
terminate the services of the employee 
was in fact the result of the misconduct 
alleged against him, then the tribunal 
would be justified in dealing with the dis- 
pute on the basis that, despite its appear- 
ance to.the contrary, the order of dis- 
charge is in effect an.order of dismissal. 
In the exercise of this power, the cozrt/- 
tribunal would. be entitled to intertere 
with the order in questian;, If the in- 
dustrial court is satisfied that the order 
of discharge is punitive or that it amounts 
to victimisation or unfair labour practice 
to 
set aside the order in a proper case and 
direct reinstatement of the employee. AIR 
1949 FC 111, Rel. on. (Para 68) 


(G) Industrial Disputes Act (14 of 1947), 
S. LIA — Wrongful dismissal — Claim 
ef workman to reinstatement and back 
wages —- (Constitution ef India, Arti- 
cle 48A). 


If the discharge of worker from service 
is bad, reinstatement is the rule. But most 
rules have exceptions wrought by the 
pressure of life. Dealing with the com- 
plex of considerations bearing on pay- 
ment of back wages the new . perspective 
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emerging from Art. 43A Constitution of 
India cannot be missed. Labour is no 
more a mere factor in Production but a 


partner in Industry, conceptually speak- 
ing, and less than full back wages is a 
sacrifice by those who can. least afford and 
cannot be demanded by those, 
who least sacrifice their large 
“wages” ' though can best afford, 
if financial constraint is the ground 


urged by ‘the Management as inability to 
pay full back pay to the worker. The 
morality. of law and constitutional muta- 
tion implied in Art. 43A bring about a 
new equation in industrial relations. The 
discretion to deny reinstatement or pare 
down the quantum of back wages is absent 
save for exceptional reasons. However 


‘particular circumstances of each case may 


induce the court to modify the direction 
in regard to the quantum of back wages 
payable. Though the normal rule, on re- 
instatement, is full back wages since the 
order of termination is non est, even so, 
the industrial court.may well slice off a 
pat if the workmen are not wholly blame- 
ess or the strike is illegal and unjustified. 
To what extent wages for the long inter- 
regnum should be paid is, therefore, a 
variable dependent on a complex of cir- 
cumstances. AIR 1979 SC 75, Rel. on. 
(Paras 148, 144,-148, 150) - 
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M/s. Y. S. Chitale, J. C. Bhatt and 
A. K. Sen, Sr. Advocates (M/s. I. M. 
Nanavati, D. C. Gandhi, A. G. Menses, 
K. J. John and K. K. Manchanda, Advo- 
cates with them), for Appellants in C. A. 
Nos. 1212 and 2237 of 1978 and RR. 1C. A. 
No. 2089 of 1978; M/s. V. M. Tarkunde 
and Y. S. Chitale, Sr. Advocates, (M/s. 
P. H. Parekh and N. J. Mehta, Advocateg 
with om): for Appellant in C. A. 
No. 2089 of 1978 and R.lin C. A. No. 
1212 of 1978, Mr. M. C. Bhandare, Sr. Ad- 
vocate (Mr. B. Datta, Advocate with him), 
for Intervener in C. A. No. 1212 of 197: 
(Ahmedabad Nagar Employees Union); 
Mr. R. K. Garg, Vimal Dave and Miss 
Kailash Mehta, Advocates, for Intervener 
Gujarat Steel Tubes Mazdoor Sabha in 
C. A. 1212 of 1978. 

KRISHNA IYER, J. (for himself 
and Ð. A. Desai J.):— Every litiga- 
tion has a moral and, these ap- 
peas have many, the foremost 

eing that the economics of law is 
the essence of labour jurisprudence. 


The case in a nutshell. 


. 2. An affluent Management and an 


indigent work force are the two wings of. 


the Gujarat Steel Tubes Ltd. which manu- 
factures steel tubes in the outskirts of 
Ahmedabad city and is scarred by an in-. 
dustrial dispute resulting in these appeals. 
This industry, started in 1960, went into 
production since .1964 and waggled from 


_infancy to adulthcod with: smiling profits 


workers, punctuated by 
smoulderin mands, strikes and settle- 
ments, until there brewed a confrontation 
culminating in a head-on collision follow- 
ing upon certain unhappy happenings. A 
total strike ensued, whose chain reaction 
was a wholesale termination of all the 


and poling 
e 


employees, followed by fresh recruitment ` 


of workmen, de facto breakdown of the 
strike and dispute over restoration of the 
removed workmen. This cataclysmic 
episode and its sequel formed the basis, 
of a Section 10A arbitration and award, 
a_writ petition and judgment, inevitably 
spiralling up to this Court in two appeals 
— one by the Management and’ the other 
by the Union — which have been heard 
together and are being disposed of by this 
common judgment. The arbitrator helé 


the action of the Management warranted” 


while the High Court reversed the Award 


and substantially directed. -reinstatement.- is 


+ 


1980 ` 


- The Jural Perspective: 


"merits and giving labour its due not wEat 


‘In the fraternal economics 


8. A.few fundamental issues, factual 
and legal, on’ which bi-ter_ controversy 


~ raged at the bar, settle the decisional fate 


of this case. A plethora cf precedents has 
been cited and volumes of evidence -ead 
for our consideration by both sides. But 
he jural resolution of labour disputes 
must be sought in the law-life complex, 
beyond the factual blinxers of dec:ded 
cases, beneath the lexice] littleness of 
statutory texts, in the economic basic: of 
industrial justice which must enliven the 
consciousness of the court and the corpus 
juris. This Court has developed latour 
Jaw on this broad basis and what this 
Court has declared holds good for the 
country. We must first fix the founding 
faith in this juristic branch before uara- 
velling the details of the particular case. 


‘4. Viewing from this vantage poin“, it 
is relevant to note that the ethical reots 
of ‘jurisprudence, with: economic over- 
tones, are the elan vital of any country’s 
legal system. So it is that we begin with 
two quotations — one from the ld 
Testament and the other from Gandhiji, 
the Indian New Testament — as perspec- 
tive-setters. After all, industrial law must 
set the moral-legal norms for the modus 
vivendi between the partners in manege- 
ment, namely, Capital and Labour. Cain 
retorted, when asked by God about his 
brother Abel, in the Old Testament, ‘Am 
I my brothers keeper?’ ‘Yes’ was 
implicit. answer in God’s curse ot Cain. 


roduction, worker is partner in this tib- 
ical spirit. In our society, Capital sEall 
be the brother and keeper of Labour end 
cannot disown this obligation, especiclly 
because Social Justice and Arts. 48 gnd 
43A are constitutional mardates. 


'5. Gandhiji, to whom the Arbitrator 
has adverted in passing in his award, way 
back in March 1946, wrote on Capitalism 
and Strikes in the Harijan: 


“How should capital behave when 
labour strikesP This question is in the air 
and has great importance at the present 
moment.’ One way is that of suppression 
named or nicknamed ‘American’. It ccn- 


sists in suppression of labour throwzh’ 


organised goondaism. Everybody would 
consider this as wrong ard ` destructi~e. 
The other way, right and honourable, 
consists in considering every strike on its 
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the, 
of national 


- profits but the 
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capital considers as due, but what labour 
itself would so consider and enlightened 
public opinion acclaims as just. Socialism ot 
my Conception (M. K. Gandhi) by Anand 
T. Hingorani, Bhartiya Vidya Bhavan. 

In my opinion, employers and employ- 
ed are equal partners, even if employees 
are not considered superior. But what we 
see today is the reverse. The reason is 
that the employers harness intelligence 
on their side. They have the superior ad- 
vantage which concentration of capital 
brings with it, and they know how to 
make use of it........ Whilst capital in 
India is fairly organised, labour is still 
in a more or less disorganised condition 
in spite of Unions and Federation. There- 
fore, it lacks the power that true com- 
bination gives, (Ibid). 

Hence, my advice to the employers 
would be that they should willingly re- 
gard workers as the real owners ot the 
concerns which thev fancy they have 


created ........(Ibid).” 


6. Tuned to these values are the 
policy directives in Articles 39, 41, 42, 
43 and 43A. They speak of the right to 
an adequate means of livelihood, the 
right to work, humane conditions of work 
livin, wage ensuring a decent ‘standard 
of lite and enjoyment of leisure and parti- 
cipation of workers in’‘management of in- 
dustries. Dehors these -mandates, law 
will fail functionally. Such is ‘the value- 
vision of Indian Industrial Jurisprudence. 


The matrix of facts — A pre-view: 








7. The nidus of facts which enwomb 
the issues of law may be elaborated a 
little more at this stage. In the vicinity of 
Ahmedabad city, the appellant is a pro- 
sperous engineering enterprise which 
enjoys entrepreneureal excellence and 
employs over 800 workmen knit together 
into the respondent Union called the 
Gujarat Steel Tubes Mazdoor Sabha (The 
Sabha, for short). Fortunately, the in- 
dustry has had an innings of escalating 
t workmen have had a 
ruming complaint of a raw deal. Fre- 
quent demands for better conditions, fol- 
lowed by negotiated ` settlements, have 
been a lovely feature of this establish- 
ment, although the polenant fact remains 
that till the dawn of the seventies, the ` 
gross, wages of the workmen have hover- 
ed around a harrowing hundred rupees or 
more in this thriving Ahmedabad industry. 


8. : The, course of this precarious co- 


existence. was often’ ruffled, and there. ` ` 


1902 S.C. 


was, now and then, some Hare-up 
leading to strike, conciliation and even re- 
ference under Section 10. When one such 
reference was pending, another uncon- 
nected dispute arose which, after some 
twists and turns, led to an industrial 
break-down and a total strike. The episo- 
dic stages of this bitter battle will have 
to be narrated at length’ a little later. 
Suffice it to say that they Management 
jettisoned all the 853 workmen and re- 
cruited some freshers to take their place 
and to keep the wheels of production 
moving. In the war of attrition that ensu- 
ed, Labour lost and capitulated to Capi- 
tal. At long last, between the two, a re- 
ference to arbitration of the disputes was 
agreed upon under Section 10A of the 
Industrial Disputes Act, 1947 (the Act for 
short). The highlight of the dispute re~- 
ferred for arbitration was whether the 
termination orders issued by the Manage- 
ment against the workmen whose names 
were set out in the annexure to the re- 
ference were “legal, proper and justified;” 
if not, whether the workmen were ‘en- 
titled to any reliefs including the relief 
of reinstatement with continuity of ser- 
vice and full back wages.’ The arbitrator’s 
decision went against the Sabha while, on 
a challenge under Article 226, the High 
Court’s jucgment virtually vindicated its 
stand. This is the hang of the case. The 
substantial appeal is by the Management 
while the Sabha has a marginal quarrel 
over a por-ion of the judgment as dis- 
closed in its appeal. The ‘jetsam’ work- 
men, a few hanced in number, have been 
directed to be reinstated with full or 
partial back pay and this is the bitter 
bone of contention. 


9. A stage-by-stage recapitulation of 


the developments is important to get to- 


grips with the core controversy. 


10. Shri Ashoke Sen, for the appellant- 

Management and Shri Tarkunde for the 
respondent—Sabha, have extensively pre- 
sented the‘r rival versions with forceful 
erudition. Shri R. K. Garg, — of course, 
— for soms workmen — has invoked with 
passion the socialist thrust of the Con- 
stitution as a substantive submission and, 
as justificatory of the workmen’s demands, 
relied on the. glaring contrast between the 
soaring profits and the sagging wages, 
while Shri Bhandare has pressed the 
lachrymose case of the several ‘hundreds 
of ‘interregnal’ employees whose removal 
from serv-ce, on re-instatement of 

- old, might spell iniquity. 
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Olive Branch Approach: 

11. At this stage we must disclose an 
effort at settlement: we made with the 
hearty participation of Sri Asoke Sen and 
Sri Tarkunde at the early stages of the 
hearing. : 

12. The golder rule for the judicial 
resolution of an industrial dispute is first 
to persuade fighting parties, by judicious 
suggestions, into the peace-making zone, 
disentangle the differences, narrow the 
mistrust gap and convert them, through 
consensual steps, into negotiated justice. 
Law is not the last word in justice, es- 
cially social justice. Moreover, in our 
erarchical court system, the little man 
lives in the short run but most litigation 


: 


lives in the long run. So it is that negotia-- 


tion first and adjuclication next, is a wel- 
come formula for the Bench and the Bar, 
Management and Union. This ‘olive 
branch’ approach brought the parties 
closer in our court and gave us a better 
understanding of the problem, although 
we could not clinch a settlement. So we 


-heard the case in depth and felt that 


some of the legal issues did merit 
this courts declaratory pronouncement, 
settlement or no settlement. Merci- 
ly counsel abbreviated their oral 
arguments into an eight-day exer- 
cise, sparing us the sparring marathon 
of 28 labourious Jays ugh which the 
case stretched out in the High Court; 


18. Orality ad libitum may be the 
genius of Victoriam era advocacy but in 
our ‘needy’ Republic with crowded 
dockets, forensic brevity is a necessity. 
The Bench and the Bar must fabricate a 
new Shorthand form of court methodology 
which will do justice to the pockets of 
the poor who seek right and justice and 
to the limited jrdicial hours humanly 
available to the court if the delivery sys- 
tem of justice is not to suffer absolescence. 
The facts: 

14. Back to the central facts. Proof of 
the ‘efficient’ management of the Gujarat 
Steel Tubes Ltd.. is afforded by the tes- 
timony of larger turnover and profits, 
year after year, from the beginning 
down to date. The mill was com- 
missioned in January 1964 but by the 
accounting year 1971-72 the turnover had 
leapt to Rs. 560 lakhs. It soared to Rupees 
680 lakhs the nezt year, to Rs. 1186 lakhs 


the year after and to Rs. 20 crores in , 


1974-75: This erterprise entered the ex- 


port trade and o-herwise established itself ` 


as a premier manufactory in the line. 
Steel shortage is the only shackle which 


+ 


hampers its higher productivity. But its - 


‘ and consequence of the 


‘with the Unions, 


1980 
increasing shower of prosperity wes a 


sharp contrast, according to Sri Garg. to 
the share of the wage bill. The Worker 


_ started on a magnificent sam per men:em 


of Rs. 100/- in -toto even as late as 1970, 
although some workmen, with more ser- 
vice, were paid somewhat higher. ‘The 
extenuatory plea of the Management, us- 
tificatory of this parsimony, was. that 
other mill-hands were receiving more 
niggardly wages in comparable ener- 
prises. Probably, unionisation, er 
these luridly low-paid ` circumstanzes, 
caught on and a workers union was born 
somewhere around 1966: A sensible stroke 
of enlightened capitalism persuaded the 
Management to enter into agreements 
somewhat improving 
emoluments and amelioreting conditiens. 
By 1968, the Sabha, a later union came 
into being and commanded the backing 
of all or most of the mill hands. By Masch, 
1969, the Sabha presented a charter of 
demands, followed by resistance from ‘he 
Management and strike by the workers. 
By, July, 1969, a settlement with -he 
Sabha was reached. Aareemeni relatin 

to the various demands brought quiet en 

respite to the industry although it proved 
temporary. . 

15. A vivid close-up of the sequeace 
dramatic «nd 
traumatic events culminating in the re- 
ference to arbitration anc the impugred 
award is essential as factual foundaton 
for the decision of the issues, Even 30, 
we must condense, since labyrinth ne 
details are not needed in a third tier 
judgment. Broad lines with the brash 

ring out the effect not minute etches 
which encumber the picture. 

16. An agreement of futuristic import 
with which we may begin the confronta- 
tional chronicle is that of April 10. 
Clause 6 thereof runs thus: 

“Management of the Company agrees 
to implement recommendations of ‘the 
Central Wage Board for Engineering In- 
dustries as and when finally declared aad 
all the. increments geantod to workmen 


from time to time under this agreement’ 


shall be adjusted with those recommenca- 
tions Bove that such adjustment shall 
not adversely affect the wages of work- 
men. 


India is forging ahead, was apparen-ly 
exploitative towards labour, and to make 
amends ‘for this unhealthy position, the 
Central Wage Board was appointed in 
1964 although it took six long. years to 
recommend revision of wages to be im- 
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plemented with effect from 1-1-1969. 
Meanwhile, the masses of workers were 
living ‘below the bread. line’. Saintly pati- 
ence in such a milieu was téo much to 
expect from hungry demands and press- 
ing for the recommendations of the Wage 
Board to be converted into immediate 
cash. But; as we will presently unravel, 
“Wage Board expectations’ were proving 
teasing illusions and premises of unreality 
because of non-implementation, viewed 
from the Sabha’s angle. The Manage- 
ment, on the other hand, had a con- 
trary version which we will briefly 
consider. Luckily, agreed mini-increa- 
ses in wages were‘ taking place 
during the years 1970, 1971 and 1972. 
Likewise, bonus was also the subject of 
bargain and agreement. But in September 
1971, an allegedly violent episode broke 
up the truce between the two, spawned 
criminal cases against workers, led to 
charges of go-slow tactics and lock-outs 
and burst into suspension, discharge and 
dismissal of workmen. . 


18. The crisis was tided over by con- 
tinued conciliations and two settlements. 
We are not directly concerned with the 
cluster of clauses therein save one. 64 
workmen had been discharged or dis- 
missed, of whom half the number were 
agreed to be reinstated. The fate of the’ 
other half (82 workers) was left for arbitra- 
tion by- the Industrial Tribunal. The dark 
clouds cleared for a while but the sky 
turned murky over again, although the 
previous agreement had promised a long 
spell of normalcy. The Sabha, in Octo- 
ber 1972, met and resolved to raise demands 
of which the principal ones were non- 
implementation of the Wage Board re- 
commendations, bonus for 1971 and wages 
during the lock-out period. The primary 
pathology of industrial friction is attitudi- 
nal. The Management could have (and, 
indeed, did, with a new Union) solved 
these problems had they regarded the 
Sabha as partner, not saboteur. Had the 
bitter combativeness of the Sabha been 
moderated, may be-the showdown could 
have been averted. . 


19. Apportioning blame does not help 


now, but-we refer to it here because Sri 
Ashoke Sen with feeling , fell foul of 
the criticism by the Hi ourt that the 
Management had acted improperly in 


insisting on arbitration, and argued that 
when parties disagreed, arbitral reference 
was the only answer and the workers’ 
fanatical rejection of arbitration made no 
sense. We need not delve into the details 
of the correspondence relied on. by. either 


1904 S. G: 


' side to reach the truth. For, the Unions 
case- is that in the prior settlement be- 
tween the two parties arbitral reference 
came only after negotiations failed. That 
was why they pressed the Management 
to reason together, avoiding wrestling 


with each other : before a slow-moving - 


umpire. ; 

20. Sri Tarkunde, for the Sabha, urged 
that the workmen were not intransigent 
but impatient and pleaded for a negotiat- 
ed settlement since the main point in 
dispute, namely, the implementation of 
the Central Engineering Wage Board’s 


recommendations, was too plain to admit: 


of difference, given good faith on both 
sides. We will examine the substance of 
this submission later but it needs to be 
emphasised that workmen, surviving on 
starving wages and with notoriously fra- 


_gile staying power, are in no mood for 


adjudicatory procedures, arbitral or other, 
if the doors of negotiation are still ajar. 
‘The obvious reason for this attitude is 
that the litigative length of the adjudica- 
tory apparatus, be it the tribunal, the 
court or the arbitrator, is too lethargic 
and long-winded for workmen without 
the wherewithal to survive and is beset 
with protracted challenges either by way 
of appeal upon appen or in the shape of 
writ petitions and, thereafter, appeals 
upon appeals. The present case illustrates 
the point. Where workmen on hundred 
rupees a month demand immediate nego- 
tiation the reason is that privations have 
no patience beyond a point. Now and 
here, by negotiation, is the shop-floor 
clamour. In this very matter, although 
the controversy before the arbitrator fell 
within a small compass, he took a year 
and ninety printed pages to decide, inevi- 
tably followed by a few years and hund- 
‘red and thirty printed pages of judgment 
in the High Court and a longer spell in 
this Court with slightly lessor length of 
judgment. Which workman under Third 
World conditions can withstand this 
wasting disease while hunger leaves no 
option save to do or dieP Raw life, not 
rigid logic, is the mother of law. f 

21. After the demands were raised by 
the Union, the main issue being imple- 
mentation of the Wage Board recom- 
mendations, a stream of correspondence, 


meetings and inchoate settlements ensued, . 
_ the settlement of August 4, 1972 and 


_ but the crucial question, which would 
have meant ‘cash and carry’ for the work- 
- man, baffled solution. Do negotiate since 
the application of the Wage Board re- 
-commendations are beyond ambiguity, 
was-the. Sabha’s -peremptory plea.....We 
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differ; therefore, .go to arbitration, was . 


the Management’s firm response. A stale- 
mate descended on the scene. s l 

22. No breakthrough being visible, 
the Sabha charged the Management b 
its letter of- January 25, 1978 with breac 
of clause 6 of the Agreement of August 


. 4, 1972 which ran -thus: 


_. “That the paine agree that for a period 
of 5 years from the date of this Kettle- 
ment all disputes will be solved by mutual 
negotiations or, failing that, by joint 
arbitration ` under Section 10A of the 
I. D. Act, 1947. Neither party shall take 
any direct action including go-slow, strike 
and lock-out for a period of 5 years from 
the date of this settlement.” 

Various aspersions of anti-labour tactics 
were included in the Sabha’s letter but 
the most money-loaded item was the 





. grievance about the Wage Board recom- 


mendations. The temper, by now, was 
tense. - ' 


23. The Management, on the same 
day, (January 25, 1978) set out its version 
on the notice board and the High Court’s 
summary of it runs thus: 

“The notice stated that during the 
course of the meeting with the. repre- 
sentatives of the Sabha held on January 
20, 1973 the Company had expressed its ° 
willingness to implement the Wage Board 
recommendations according to its. inter- 
pretation on and with effect from Janu- 
ary 1, 1969 without prejudice to the rights 
and contentions of the workmen and 
leaving it open to the parties to take the 
matter to arbitration for resolution of the 
po of dispute. The Sabha, however, 

ad turned down this suggestion and it > 
came to the notice of the Company that 
workmen were being instigated by making 
false representations. The Company 
clarified that on and with effect from 
January 1, 1972 every workman would be 
entitled to the benefits of Wage Board 
recommendations, irrespective of whether 
the concerned workman had put in 240 
days attendance.” 

24. The Sabha’s answer was a strike 
two days later. This event of January 27 
was countered quickly by the Manage- 
ment restating its attitude on the Wage 
Board recommendations, asserting that 
the strike was ilegal and in breach of 


wholly unjustified’ because the offer of ` 


reference to arbitration, negotiations fail- 


ing, had been spurned by. the Sabha. The 
notice. wound up- with a command and a: - 
eaveati ee ee, 


"y 


¥ 


"1986 | 

“If the workmen do not immedictely 
resume duty, the Company. would nat be 
under any obligation to zontinue in ser- 
vice ‘those 82 workmen who have been 
taken back in service pursuant to the 
settlement dated August 4, 1972. Bes:des, 
if (the workmen) continue causing loss 
to the Company from time to time in this 
manner, the Company will not  alsc be 
bound to implement the Wage Board re- 
commendations on and with effect fom 
January 1, 1969, which may also be ncted. 
The Company hereby withdraws all its 
proposals unless the workmen withdraw 
the strike and resume work within two 
d ays.” . 


25. This threat was dismissed by the 
workmen as a brutum ‘ulmen and the 
strike continued. The Management, th2re- 
fore; came up on the notice board cesti- 

ating the Sabha with irresponsible ob- 
Saray in waging an illegal and unjustifi- 
ed strike. A warning of the shape of 
things to come was given in this notice. 
The High Court has summed it up thus: 

“The Company gave an intimation 
that in view. of such obstinate attitude 
on the part of the Sabha and the Werk- 
men, it had decided ‘to withdraw its ear- 
lier offer to implement the Wage Board 
recommendations on and with effect from 
January, 1, 1969 as already cautioned in 
the notice dated January 27, 1978. The 
said decision must be taken to have been 
thereby communicated to the workmen 
and Sabha. The notice further stated that 
having regard to the obdurate, unreason- 
able and illegal attitude adopted by -he 
workmen and Sabha, the Company Lad 
decided to take disciplinary proceedings 
against the defaulting workmen. In this 
connection, the attention cf the workmen 
was drawn to the fact that the strike vas 
illegal not only because o? the terms of 
the settlement dated August 4, 1972 Lut 
also because of the pendency of the ve- 
ference relating to reinstatement of 32 


. workmen before the Industrial Court ard, 


that, therefore, the Company was entitled 
to take disciplinary action against then. 
Finally, the Company appealed to the 
workmen to withdraw their illegal aad 
uomiin strike forthwith and to resune 
work. 

26. These exercises notwithstandirg, 
the strike raged undauntec, the produc- 
tion was paralysed and the Management 


- retaliated by an elaborate notice whieh 


-dilated on its preparedness to negotiace 
‘or arbitrate and the Sabha’s unreason n 
rejecting this . gesture and persisting ca 
~ -~ - 1980 S. €./120. XE G—2 - 
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the war path. The stern economic sanc- 
tion was brought home in a critical para- 


graph: ' 

“By this final notice the workmen are 
informed that they should withdraw the 
strike and resume work before Thursday. 


February 15, 1973. If the workmen re- 


sume duty accordingly, the management 
would be still willing to yey eae ac- 
cording to the recommendations of the 
Wage Board on and with effect from 
January 1, 1969. Furthermore, _the 
management is ready and willing to refer 
to the arbitration of the Industrial Tribu- 
nal the question as to whether the 
management has implemented the settle- 
ment dated August 4, 1972 and all other 
labour problems, In spite of this, if the 
workmen do not resume duty before 
Thursday, February 15, 1978, then the 
Company will terminate the services of 
all workmen who are on strike and there- 
alter it will run the factory by employing 
new workmen. All workmen may take 
note of this fact. 

The count-down thus began. 
February 15, 1978 arrived, and the 
Management struck the fatal blow of dis- 
charging the strikers — all the labour 
force, 853 strong — and recruiting fresh 
hands unless work was resumed by Febru- 
ary 19, 1978. 

28. This public notice was allegedly 
sent to the Sabha and circulated to such 
workmen as hovered around the factory. 
It is common case that the notice of 

















-February 15, 1978, was not sent to indi- 


vidual workmen but was a signal for ac- 
tion. The drastic consequence of disobedi- 
ence was spelt out in no uncertain terms: 

“The workmen are hereby informed - 
that they should resume duty on or be- 
fore Monday, February 19, 1973 failing 
which the Management will presume that 
the workmen want to continue their 
strike and do not wish to resume work 
until their demands as aforesaid are ac- 
ceoted by the management.” 

29. Parallel a ped were going on 
even while mailed fist manoeuvres were 
being played up — thanks to the basic 
goodwill and tradition of dispute settle- 
ments that existed in this company. Even 
amidst the clash of arms, bilateral diplo- 
macy has a place in successful industrial 
relations. The Management and the Sabha 
allowed the talks to continue which, at 
any rate, clarified the area of discord. 
One thing that stood out of these palavers _ 
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was that both sides affirmed the pre- 
condition of negotiations before arbitra- 
tion over differences although the content, 
accent and connotation of ‘negotiations’ 
varied with each side. No tangible results 
flowed from these exercises and the in- 
evitable happened on February 21, 1978 
when the Management blotted out the 
entire lot of 853 workmen from the roster, 
by separate orders of discharge from ser- 
vice, couched in identical terms, The es- 
sential terms read thus: | 

_ “Your services are hereby terminated 
by giving you one month’s salary in lieu 


of one month’s notice and accordingly you . 


are discharged from service. 

You should collect immediately from 
the cashier of the factory your one 
-month’s notice-pay and due pay, “leave 
entitlements and gratuity, if you are en- 
titled to the same. The payment will be 
made between 12 noon and 5 p. m. 

If and when you desire to be employ- 
ed, you may apply in writing to the Com- 
pany in that behalf and on receipt of the 
application, a reply will be sent to you 
in the matter.” 

80. Casual workmen were issued sepa» 
rate but similar orders. The Management 
did record its reasons for the action 
taken, on February 20, 1973 and forward- 
ed them to the Sabha and to the indivi- 
dual workmen on request. The anatomy 
of this prcceeding is of critical import- 
ance in deciding the character of the ac- 
tion. Was it a harmless farewell to the 
workmen who were unwilling to rejoin 
or a condign punishment of delinquent 
workmen? ; ; 

‘$1. The separate memorandum of rea- 
sons refers to the strike as illegal and un- 
justified ard narrates the hostile history 
_of assault by workmen of the officers, 
their go-slow tactics and sabotage activi- 
ties, their contumacious conduct and a 
host of other perversities vindicating the 
drastic action of determining’ the’ services 
of all the employees. The concluding por- 
tion reads partly stern and partly non- 
committal: - : 

“In the interest of the Company it is 
decided to terminate the services of all 
the workmen who are on illegal and un- 
justified strike since 27th January, 1978. 

Under the circumstances, it is decided 
that the services of all the workmen who 
are on illegal and unjustified strike should 
be terminated by way of discharge’ sim- 
pliciter. These workmen, however, may 
be given opportunity to apply for employ- 
_ ment in the Company and in case applica- 
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tions are received for employment from 
such employees, such applications may be 
considered on their merits later on. 

It may be mentioned here that while 
arriving at the aforesaid decision to ter- 
minate the services of the workmen, vari- 
ous documents, notices, correspondence 
with the Union and others, records of 
have been considered 
and therefore the same are treated as part 
of the relevant evidence to come to the 
conclusion as aforesaid. 


FINAL CONCLUSION 

The services of all the workmen who 
are on illegal and unjustified strike since 
27-1-1973 should be terminated by way 
of discharge simpliciter and they should 
be offered all their legal dues imme- 
diately. : 

The Administrative Manager is hereby 
directed to pass orders on individual 
workers as per draft attached”. 

82. We thus reach the tragic crescendo 
when the Management and the workmen 
fell apart and all the workmen’s services . 
were severed. Whether each of these 
orders using; in the contemperaneous rea- 
sons, the vocabulary of misconduct ` but, 
in the formal part, the -expression ‘dis- 
charge simpliciter, should be read softly 
as innocent termination or sternly as penal 
action, is one of the principal disputes 
demanding decision. 
` 88. We may as well complete the pro- 
cession of events before taking up the 
major controversies decisive of the ‘case. 
The total termination of the entire. work 
force of 853 employees was undoubtedly 
a calamity of the first magnitude in a 
country of chronic unemployment and 
starving wages. Nevertheless, under cer- 
tain circumstances, discharge of em- 
ployees may well be within the powers of 
the Management subject to the provisions 
of the Act. With all the strikers struck off 
the rolls there was for a time the silence 
of the grave. The conditional invitation 
to the employees to seek de novo em- — 
ployment by fresh applications which 
would be considered on their merits, - left 
the workers cold. So the factory remained 
closed until April 28, 1978 when, with 
new workers recruited from the open 
market, production recommenced. Among 
the militants, the morale which kept the 
strike going, remained. intact but among 
the others the pressure to report for em- 
ployment became sone Re-employment 
of discharged wcrkmen began and slowly 
onballed, so that by July 81, 1973 a 
substantial number of 419 returned to the 


factory. 
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84. The crack of workmen’s morale 
was accelerated by escalating re-employ- 
ment and the ` Management's restoration 
of continuity of service and other benefits 
for re-employed hands. The employer 
relied on this gesture as proof of his bona 
fides.. Meanwhile, there were exchanges 
ot letters between and ‘trading’ of charges 
against each other. The Management 
alleged that the strikers were violent and 
prevented loyalists’ retarn while the 
Sabha was bitter that goondas were hired 
to break the strike and promote blacklegs. 
These imputations have a familiar ring 
and their impact on the legality of the dis- 
charge of workmen falls for consideration 
a little later. The stream of events flowed 
on. The Sabha protested that the Manage- 
ment was terrorising workmen, exploiting 
their sagging spirit and illegally insisting 
on fresh applications for employment 
while they were in law continuing in ser- 
vices. With more ‘old workers’ trickling 
back for work and their discharge orders 
being cancelled, the strike became coun- 
ter-productive. Many overtures on both 
sides were made through letters but. this 
epistolary futility failed to end the em- 
broglio and brought no br2ad. The worker 
wanted bread, job, and nc pyrrhic victory. 

85. A crescent of hope. appeared on 
the industrial sky. The Management put 
out a ‘final offer’ on May 31, 1978, calling 
on all workmen to rejoin lest the remain- 
ing vacancies also should be filled by 
fresh recruits. The Sabha responded with 
readiness to settle and sought some clari- 
fications and assurances. The employer 
informed: 

“Our offer is open till 10-6-1973. From 


11-6-1978 we shall recruit new hands to 
the extent necessary. Thereafter workers 
who will not have reported for work shall 
have no chance left for re-employmeni 
with us. i 
We repeat that those workers who will 
report for work will be zaken back in 
employment with continuity of their ser- 
vices, that the orders of discharge passed 
against them on 21-2-1973 shall be treated 
as cancelled and they will also be paid 
the difference in wages from 1969 as per 
the recommendations of the Wage Board.” 
36. The Sabha was willing and wrote 
back on June 8, 1978 but sought details 
- about the attitude of the Management to 
the many pending demands. Meanwhile, 


the sands of time were running out and . 


so the Sabha telegraphed on 9th June 
that the workers were wiling to report 
for work but were being refused work. 
They demanded the presence of an im- 
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partial observer. The reply by the 
Management repelled these charges, but 
there was some thaw in the estrangement, 
since the time for return to work of the 


- strikers was extended up to 16-6-73.. An 


apparent end to a long strike was seem- 
ingly in sight with the Sabha sore but 
driven to surrender. On 18-6-78 the Sabha 
Secretary wrote back: ' 

“This is a further opportunity to you 
even now to show your bona fides. If you 
confirm to take all the workmen discharg- 
ed on 21-2-1973 as stated in your various 
letters and to give them intimation and 
reasonable time to join, I will see that 
your offer is accepted by the workmen”. 

87. Here, at long last, was the 
Management shee to ‘welcome’ 
all the former employees and the Sabha 
limping back to the old wheels of work. 
Was the curtain being finally drawn on 
the feud? Not so soon, in a world of bad 
blood and bad faith; or maybe, new 
developments make old offers obsolete 
and the expected end proves an illusion. 
Anyway, the victor was the Management 
and the vanquished the Sabha and the re- 
employment proffered was watered down. 
In our materialist cosmos, often Might is 
Right and victory. dictates morality! - 

88. Hot upon. the receipt of the 
Sabha’s letter accepting the offer the 
Managemen back-tracked or had second 
thoughts on full re-employment. For, they 
replied with a long catalogue of the 
Sabha’s sins, set out the story of compul- 
sion to keep the .production going and 
explained that since new hands had come 
on the scene full re-employment was be- 
yond them. In its new mood of victorious 
righteousness, the Management modified 
the terms of intake of strikers and saddled 
choosy conditions on such absorption sug- 
gestive of breaking the Sabha’s solidarity: 

“As on the present working of the Com- 
pany, the Company may still need about 
250 more workers ' including those to be 
on the casual list as per the employment 
position prior. to the start of the strike.. 


You may, therefore, send to us imme- 





diately per return of post the list of the- 


workers who can and are willing to join 
duty immediately so as to enable us to 
select and employ the workmen as per 
the requirement of the Company. Fur- 
ther, it would also be necessary for you 
to state in your reply that you have called 
of the strike and have advised the work- 
ers to resume the work as otherwise it is 
not clear from your letter as to whether 
you are still advocating the continuance 








back ` 
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of the strike-or that you have called off . 
the strike. Therefore, unless we have a 
very definite stand. known from you on 
this issue, it may not be even now possi- 
ble for us to enter into any correspond- 
ence with you. 

We may again stress that if your tactics 
of prolonging the issue by correspondence 
are continued the management would be 
constrained to take new recruits and in 
that case, at a later date it may not be 
even possible to employ as many workmen 
as may be possible to employ now.” 

39. Nothirg is more galling, says Sri 
Tarkunde, than for a Union which has 
lost the battle and offered to go back to 
work to be told that it should further 
humiliate itself by formally declaring the 
calling off of the strike. Sentiment apart, 
the Sabha had agreed to go back, but 
then the management cut down the 
number to be re-employed to 250 and, 
even this, on a selective basis. This selec- 
tion could well be to weed out Union 
activists or to drive a wedge among the 
Union members. These sensitive thoughts 

‘and hard bargains kept the two apart. 
The Sabha, wounded but not wiped out, 
did not eat the humble pie. The Manage- 
ment, on account of the intervening re- 
cruitments and injuries inflicted by the 
strike, did not budge either. 

49. At this point we find that out of 
853 employees who had been sacked 419 
had wandered back by July 31, leaving 
434 workmen as flotsam. Their reinstate- 
ment became the focus of an industrial 
dispute raised by the Sabha. A few more 
were left out of this jobless mass, and 
through the intercession of the Commis- 
sioner of Labour both sides a 
solve their disagreement by arbitral refer- 
ence under Section 10A of the Act, con- 
fining the dispute to reinstatement of 400 
workmen discharged on February 21, 1973. 
A reference under Sec. 10A. materialised. 
The ‘Labour litigation’ began in May 1975 
and becoming ‘at each remove a lengthen- 
ing chain’ laboured from deck to deck and 
is coming to a close, -hopefully, by this 
decision. Is legal justice at such expen- 
sive length worth the candle or counter- 

reductive of social justice? Is a stream- 
fined alternative beyond the creative 
genius of Law IndiaP 
An aside. 

41. As urgent as an industrial revolution 
is an industrial law revolution, if the rule 
of law werz at all to serve as social engi- 
neering. The current forensic process 
needs thorough- overhaul- because it is 
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over-judicialised and under-professionalis- 

ed, lacking in social orientation and shop- - 
floor know-how and, by its sheer slow mo- 

tion and high price. defeats effective and 

equitable solution leaving both Manage- 

ments and Unions unhappy. If Parlia- 

ment would heed, we stress this need. In- 

dustrial Justice desiderates- specialised 

processual expertise and agencies. 


42. This factual panorama, omitting a 
welter of debatable details and wealth of 
exciting embellishments, being not ger- 
mane to the essential issues, leads us to 
a formulation of the decisive questions 
which alone need engage our discussion. 
The Management might have been right 
in its version or the Sabha might have 
been wronged as it wails, but an objective 
assessment of the proven facts and un- 
biased application of the declared law 
will yield the broad basis for working out 
a just and legal solution. Here, it must be 
noticed that a new Union now exists even 
though its numerical following is perhaps 
slender. We are not concerned whether 
it is the favoured child of the Manage- 
ment, although it has received soft treat- 
ment in several settlements which have 
somewhat benefited the whole work force 
and suggests a syndrome not unfamiliar 
among some industriai bosses allergic to 
strong unions. 


48. The central problem on the ans- 
wer to which either the award of the 
arbitrator or the judgment of the High 
Court can be sustained as sound is whe- 
ther the discharge of the workmen en 
masse was an innocuous termination or 
a disciplinary action. If the latter, the 
High Court’s reasoning may broadly be 
invulnerable. Secondly, what has been 
mooted before us is a question as to whe- 
ther the evidence before the Arbitrator, 
even if accepted at its face value, estab- 
lishes any misconduct of any discharged 
workman and further whether the miscon- 
duct, if any, made out- is of such degree 
as ta warrant punitive discharge. Of 
course, the scope of Sec. ILA as including 
arbitrators, the power of arbitrators, 
given sufficiently wide terms of reference; 
to examine the correctness and propriety 
of the punishment, inter alia, deserve exa- 
mination. Likewise the rules regarding re- 
instatement, retrenchment, back wages and 
the like, fall for subsidiary consideration. 

44, Prefatory to this discussion is the 
appreciation of the constitutional con- 
sciousness with regard to Labour Law. 
The Constitution of India is not a non- 
aligned parchment but a partisan of social 
justice with- a direction ..:and: destination 
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which it sets in:the Preamble and Art. 38; 
and so, when: we read: the evidence, the 
‘rulings, the statute and the rival pleas 
we must be guided by tke value set of 
the Constitution. We not only appraise 
Iùdustrial Law from this perspective in 
the disputes before us but also reaise 
that ours is a mixed ecoromy with cepi- 
talist mores, only slowly wobbling towards 
a socialist order, notwithstanding Sri 
Garg’s thoughts. And, efter all, ideals 
apart, ‘law can never be higher than -he 
economic order. and the cultural develsp- 
ment of society brought to pass by hat 
economic order. The new jurisprudence 
in industrial relations must prudently be 
tuned to the wave-length of our constřu- 
tional values whose emphatic express on 
is found in a passage quoted by Chief 
Justice Rajamannar of the Madras Hgh 
Court. The learned Judge observed: [Law 
and the People — A Collection of Esszys 
by V. R. Krishna Iyer Page 86]. 


“The doctrine of ‘laissez faire’ whch 
held sway in the world since the time 
of Adam Smith has practically given 
nite to a doctrine which emphasises the 

uty of the State to interfere in the 


affairs of individuals ‘in the interests of he. 


social well-being of the entire communicy. 
As Julian Huxley remarks in his essay m 
“Economic Man and Social Mar”, 
“Many of our old ideas must be retranslat- 
ed, so to speak, into a new language. Tie 
democratic idea of freedom, for instance, 
must lose its nineteenth century meaning 
of individual liberty in the economic 
sphere, and become adjusted to new con- 
ception of social duties and responsibii- 
ties. When a big employer talks aboat 
his democratic rights to individual free- 
dom, meaning thereby a claim to socially 
irresponsible control over < huge indust- 


rial concern and over the lives of tens >f: 


thousands ‘of human beings whom it 
happens to employ, he is talking in a 
dying language.” 


45. Homo economicus can no longer 
warp the social order. Even so the Com- 
‘stitution is ambitiously called socialist 
but realists will agree that a 
transformation of the law of labour rela- 
tions is a slow though steady judicial de- 
sideratum. Until specific legislative mam- 
dates emerge from Parliament the cout 
may mould the old but not make the new 
law. ‘Interstitially, from the molar to the 
. molecular is the limited legislative roe 
of the court, as Justice Holmes said and 
Mr. Justice Mathew quotec (See (1976) 2 


SCC 310 -at-p. 343 : (AIR: 1976 SC 490%: - 
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Fhe Core question: > aa a 
46. Right at the forefront falls the 
issue whether the orders of discharge are, 


as contended by Sri Tarkunde, de facto 


dismissals, punitive in impact and, there- 
fore, liable to be voided if the procedural 
imperatives for such disciplinary action 
are not complied with, even though 
draped in silken phrases like ‘termination 
simpliciter’. It is common case that none 
of the processes implicit in natural jus- 
tice and mandated by the relevant stand- 
ing orders have been complied with, were 
we to construe°the orders impugned as 
punishment by way .of discharge or dis- 
missal. But Sri Asoke Sen impressively 
insists that the orders here are simple ter- 
minations with no punitive component, 
as, on their face, the orders read. To in- 
terpret otherwise is to deny to the em- 
ployer the right, not to dismiss but to 
discharge, when the law gives him the 
option. 

47, An analysis of the standing orders 
in the background of disciplinary jurispru- 
dence is necessitous at this point of the 
Case. 


48. The Model Standing Orders pre- 
scribed under Section 15 of the Indust- 
tial Employment (Standing Orders) Act, 
1946. apply to this factory. Order 23, 
Clauses (1) and (4), relate to termination 
of employment of permanent workmen. 
Termination: of their services on giving 
the prescribed notice or wages in lieu of 
such notice is provided for. But cl. (4A) 
requires reasons for such termination of 
service of permanent workmen to be re- 
corded and, if asked for, communicated, 
This is obviously. intended to discover 
the real reason for the discharge so that 
remedies available may not be defeated 
by clever phraseology of orders of ter- 
mination. Clause (7) permits the services 
of non-permanent workmen to be ter- 
minated without notice except when such 
temporary workmen are discharged by 
way of punishment. Punitive discharge is 
prohibited unless opportunity to show 
cause against charges of misconduct is 
afforded (Standing Order 25). Orders. of 
termination of service have to be by the 
Manager and in writing and copies of 
Orders shall be furnished to the work- 
men concerned. Standing Order 24 itemises 
the acts and omissions which amount to 
misconduct: 

“According to clause (b) of the said 
Standing Order, going on an illegal strike 
or abetting, inciting, instigating or acting 
in furtherance thereof amount to mis- 


conduct. Standing Order 25 provides- for - 
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penalty imposable on a workman guilty 
of misconduct. Accordingly amongst other 
punishments, a workman could be visited 
with the penalty of discharge under O. 23 _ 
or dismissal without notice for a miscon- 
duct (see sub-cls. (f) and (g) of Cl. (1)). 
Clause (8) provides that no order of dis- 
missal under sub-clause ) of Cl. (1) shall 
be made except after holding an enquiry 
against the workmen concerned in res- 
pect of the alleged misconduct in the 
manner set forth in Cl. (4). Clause (4) 
provides for giving to the concerned work- 
man a charge-sheet and*an- opportunity 
to answer the charge and the right to be 
defended by a workman working in the 
same department as himself and produc- 
tion of witnesses and cross-examination 
of witnesses on whom the charge rests. 
Under Clause (6), in awarding punish- 
ment the Manager has to take into ac- 
count the gravity of the misconduct, the 
previous record, if any, of the workman, 
and any other extenuating or aggravating 
circumstances.’ . ge te 
49. The finding of’the arbitrator that 
the workmen went on a strike which was 
illegal and in which they had participat- 
ed is not disputed. In this background, 
the application of the procedural impera- 
tives before termination of services . of 
the workmen, in the circumstances of the 
present case, has to be, judged. This, in 
turn, depends on the key finding as to whe- 
ther the discharge orders issued by the 
management were punitive or non-penal. 


50. The anatomy-of a dismissal order 
is not ‘a mystery, once we agree that sub- 
stance, not semblance, governs the deci- 
sion. Legai criteria are not so slippery that 
verbal manipulations may outwit the court. 
Broadly stated, the face is the index to 
the mind and an order fair on its face 
may be taken at its face value. But there 
is more to it. than that, because sometimes 
words are designed to conceal deeds by 
linguistic engineering. So it is beyond 
dispute that the form of the -order, or the 
language in which it is couched is- not 
conclusive. The court wil] lift the veil 
ta see the true nature‘ of the order. 

51. Many situations arise where courts 
have beer. puzzled because the manifest 
language of the termination order is equi- 
vocal or misleading and dismissals have 
been dressed up as simple termination. 
And so, judges have delved into distinc- 
tions between the motive and the founda- 
tion of the order and a variety of other 
variations to discover the true effect of an 
order of termination. Rulings are a maze 
on this question but, in‘sum, the conclu- 
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sion is clear. If two factors co-exist, an 
inference of punishment is reasonable 
though not inevitable. What are they? 

52. If the severance of service is 
effected, the first condition is fulfilled! 
and if the roundation or causa causans of 
such severance is the servant’s miscon-' 
duct the second is fulfilled. If the basis! 
or foundation for the order of termina-' 
tion is clearly not turpitudinous or stig-| 
matic or rooted in misconduct or visited’ 
with evil pecuniary effects, then the in- 
ference of dismissal stands negated and 
vice versa. These canons run right through| 
the disciplinary branch of master and ser- 
vant jurisprudence, both under Art. 311) 
and in other cases including workmen 
under managements. The law cannot be 
stultified by verbal haberdashery _ be- 
cause the court will lift the mask and 
discover the true face. It is true that de- 
cisions of this ccurt and of the High 
Courts since Dhingra’s case (1958- SCR 
828): (AIR 1958 SC 86) have been at’ 
times obscure, if cited dehors the full 
facts. In Samsher Singh’s case (1975) J 
SCR 814 at p. 830:(AIR 1974 SC 2192) 
the unsatisfactory state of the law was 
commented upon by one of us, per Krishna 
Tyer, J., quoting Dr. Tripathi for support: 

“In some cases, the rule of guidance 
has been. stated to be ‘the substance of 
the matter and the foundation’ of the 
order. When does ‘motive’ trespass into 
‘foundation’. When do we lift the veil of 
form to touch thé ‘substance’? When the 
Court says so. These ‘Freudian’ frontiers 
obviously fail in the work-a-day world 
and Dr. Tripathi’s observations in this con- 
text are not without force. He says: ` 

‘As already explained, in a situation 


where’ the order of termination , purports 


to ‘be a mere order of discharge without 
stating the stigmatizing. results of the de- 
partmental enquiry a search for the ‘sub- 
stance of the matter’ will be  indistin- 
guishable from a search for the motive 
(real unrevealed object) of the order. 
Failure to appreciate this relationship be- 
tween motive (the real, but . unrevealed 
object) and form (the apparent; or offi- 
cially revealed object) in the present’ con- 
text. has led to an unreal inter-play of 
words and phrases wherein symbols like 
‘motive’, ‘substance’ ‘form’ ‘or ‘direct’ 
parade in different combinations without 
communicating precise situations or en- 
tities in the world of facts’. ae 
` The need, in this branch of jurispru- 
dence, is not so. much to reach perfect 
justice but to lay down a Pe test which _ 
e administrator and civil servant can 
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understand without subtlety and apply 
without difficulty. After all, between ‘un- 
suitability and ‘misconduct’ thin parti- 
tions do their bounds divide. And øver 
the years, in the rulings of this Court the 
accent has shifted, the canons have vari- 
ed and predictability has proved difficult 
because the play of legal light and skadė 
has been baffling. The learned Chief fus- 
tice has in his judgment, tackled this 
problem and explained the rule which 
must govern the determination of the 
question as to when termination of ser- 
vice of a probationer can be said to 
amount to discharge simpliciter and when 
it can be said to amount <o punishmert so 
as to attract the inhibiticn of Art. 811.” 


53. Masters and servants cannot be 
permitted to play hide and seek with 
the law of dismissals and the plain and 
pioner criteria are not tc-be misdirected 

y terminological cover-ups or by appeal 
to psychic processes but must be groumd- 
ed on the substantive reason for the 
corder, whether disclosed or undisclosed. 
The Court will find out from other pro- 
ceedings or documents connected with 
the formal order of termination what the 
true ground for the termination is. If, 
thus: scrutinised, the order has a punitive 
flavour in cause or consequence, it is dis- 
missal. If it falls short of this test, it can- 
not be called a punishment. To put it 
slightly differently. a termination effected 
because the master is satisfied of the meis- 
conduct and of the consequent desirebi- 
lity of terminating the service of the Je- 
linquent servant, it is a dismissal, even if 
he had the right in law tc terminate with 
an innocent order under the standing order 
or otherwise. Whether, in such a case ihe 
grounds are recorded in a different pro- 
ceeding from the formal order does mot 
detract from its nature. Nor the fact that, 
after being satisfied of the guilt, the 
master abandons the enquiry and proceeds 
to terminate. Given an alleged miscen- 
duct and a live nexus becween it and 
the termination of service the conclusion 
is dismissal, even if full benefits as on 
simple termination, are given and ncn- 
injurious terminology is used. 





54. On the contrary, even if there is 
suspicion of misconduct the master may 
say that he does not wish to bother abcut 
it and may not go into his guilt but may 
feel like not keeping a man he is not hapoy 
with. He may not like to investigate nor 
take the risk of continuing a dubious ser- 
vant. Then it is not dismissal but termira- 
tion simpliciter, if no injurious record of 
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reasons or punitive pecuni cut-back on 
his full terminal benefits is found. For, in 
fact, misconduct is not then the moving 
factor in the discharge. We need not 
chase other hypothetical situations here. 


55. What is decisive is the plain 
reason for the discharge, not the strategy 
of a non-enquiry or clever avoidance of 
stigmatising epithets. Jf the basis is not 
misconduct, the order is saved. In Muru- 
gan Mills, (1965) 2 SCR 148 (at pp. 151- 
152) : (AIR 1965 SC 1496) this Court ob- 
served: f 

“The right of the employer to terminate 
the services of his workman under a 
standing order, like Cl. 17 (a) in the pre- 
sent case, which amounts to a claim “to 
hire and fire” an employee as the em- 
ployer pleases and thus completely nega- 
tives security of service which has been 
secured to industrial employees through 
industrial adjudication, came up for con- 
sideration before the Labour Appellate 
Tribunal in Buckingham Carnatic Co. 
Ltd. v. Workers of the Co. 1952 LAC 
490). The matter then came up before this 
Court also in Chartered Bank v. Charter- 
ed Bank Employees’ Union (1960) 3 SCR 
441: (AIR 1960 SC 919) and the Manage- 
ment of U. B. Dutt and Co. v. Workmen 
of U. B. Dutt and Co. 1962 Supp (2) SCR 
822 : (AIR 1963 SC 411), wherein the view 
taken by Labour Appellate Tribunal was 
approved and it was held that even in a 
case like the present the requirement of 
bona fides was essential and if the ter- 
mination of service was a colourable 
exercise of the power or as a result of 
victimisation or unfair labour practice the 
industrial tribunal would have the juris- 
diction to intervene and set aside such 
termination. The form of the order in. such 
a case is not conclusive and the tribunal 
can go behind the order to find the 
reasons which led to the order and then 
consider for itself whether the termination 
was a colourable exercise of the power 
or was a result of victimisation or unfair 
labour practice. If it came to the conclu- 
sion that the termination was a colourable 
exercise of the power or was a result of 
victimisation or unfair labour practice it 
would have the jurisdiction to intervene 
and set aside such termination.” 

56. Again, in Chartered Bank v. Em- 
loyees’ Union ioe 1960 SC 919), this 
urt emphasised: ; f P. 

haces The form of the order of - ter- 
mination is not conclusive of the true 
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nature of the order, for it is possible that 
the form may be merely a camouflage fot 
an order of misconduct. It is, therefore, 
always open to the Tribunal to go behind 
the form and look at the substance and 
if it comes to the conclusion, for example, 
that though. in form the order amounts to 
termination simpliciter, it in reality cloaks 
a dismissal for misconduct, it will be open 
to it to set it aside as a colourable exer- 
cise of the power.” 


57. A rain of rulings merely adds to the 
volume, not to the weight of the proposi- 
tion, and so we desist from citing all of 
them. A bench of seven judges of this 
Court considered this precise point in 
Shamshar Singh’s case, (1975) 1 SCR 814 
at pp. 841-842: (AIR 1974 SC 2192) and 
Chief Justice Ray ruled: 


“The form of the order is not decisive 
as to whether the order is by way o 
punishment. Even an innocuously worded 
order terminating the service may in the 
facts and circumstances of the case es- 
tablish that an enquiry into allegations of 
serious and ‘grave character of miscon- 
duct involving stigma has been made in 
infraction of the provision of Art. 311. In 
such a case the simplicity of the form of 
the order will not give any sanctity. That 
is exactly what has happened in the case 
of Ishwar Chand Agarwal. The Order of 
termination is illegal and must be set 
aside.” 
Simple termination or Punitive Discharge? 


58. We must scan the present order 
of discharge of 853 workmen and ask the 
right questions to decide whether they 
are punishments or innocent terminations. 
Neither judicial naivete nor managerial in- 
genuity will put the court off the track of 
truth. What, then, are the diagnostic 
factors in the orders under study? 


59. An isolated reading of the formal 
notices terminating their services reveals 
no stigma, no penalty, no misconduct. 
They have just been told off. But the 
Management admits that as required by 
the Standing Orders it has recorded 
reasons for the discharge. There, several 
pages of damnatory conduct have been 
heaped. on the workers collectively ac- 
counting for the resort of the Manage- 
` ment to the extreme step of discharging 
the whole lot, there being no alternative. 
Sri A. K. Sen took us through the various 
appeals made by the Management, the 
losses sustained, the many offers to nego- 
tiate and arbitrate, the Sabha’s deaf ob- 
duracy and resort to ‘sudden strike and 
violent tactics and, worst - of all, its at- 
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tempts to persuade the Central Govern- 
ment to take over the factory as a ‘sick’ 
mill. These ordeals were described by Sri 
Asoke Sen graphically to justify the sub- 
mission that the Management had no 
choice, caught between Scylla of strike 
and Charybdis of take over, but to get rid 
of the strikers and recruit new workers. 
If the employer did not discharge the 
strikers they were adamant and would 
not return to work, and the very closure 
compelled by the Sabha was being abused 
by it to tell the Central Government that 
for three months there had -been no pro- 
duction and so the mill qualified to be 
taken over as ‘sicx’ under the Industries 
(Development and Regulation) Act. If the 
Management discharged the workers to 
facilitate fresh recruitment and save the 
factory from statutory takeover the cry 


‘was raised that tke action was dismissal 


because an elaborate enquiry was not 
held. The Management had avoided in- 
jury to the workmen, argued Sri Sen, by 
merely terminating their services without 
resort to disciplinary action and recording 
the arp mentaiy grounds in a sepa- 
rate invisible order. He also underscored 
the fact that the strike was illegal and 
unur tied, as_ concurrently held by the 
Arbitrator and the High Court. 


60. We agree that industrial law pro- 
motes industrial l:fe, not industrial death, 
and realism is the soul of legal dynamics. 
Any doctrine that destroys industrial pro- 
Bress interlaced with social justice is 
ethal juristic and cannot be accepted. 
Each side has its own version of ‘the role 
of the other whici we. must consider be- 
fore holding either guilty. Sri Tarkunde 
told us the tale cf woe of the workmen. 
In a country where the despair of Gov- 
ernment is appalling unemployment it is 
a terrible tragedy to put to economic death 
853 workmen. Ard for what? For insist- 
ing that the pittance of Rs. 100/- per 
month be raised in terms of the Central 
Wage Board recommendations, as long 
ago agreed to by the Management but 
put off by the taatalising but treacherous 
offer of arbitration when the point ad- 
mitted of easy negotiated solution. 
Arbitration looks nice, but, since 1969, the 
hungry families have been yearning for 
a morsel more, he urged: Blood, toil, sweat 
and tears for the workers and all the pro- 
fits and producticn for the Management 
was the industriel irony! Knowing that 
every arbitral or other adjudicatory agency 
in India, especialy when weak Labour is 
pitted -against - strong Capital in | the. 


-sophisticated : prozéssual. system, consumes : 
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considerable. time, the lowly worzin 

class is allergic to this dilatory offer o 

arbitration. They just don’t survive to eat 
the fruits. Such was his case. 


6L. The story of violeace was also re- 
futed by Sri Tarkunde, siace the boot was 
on the other leg. Goondgs were hirec by 
the Management to sabctage the fumda- 
mental right to strike end with brcken 
hearts several of them suzrendered. When 
at last, the Sabha agreed to see that all 
workmen reported for work within the 
extended time, the Management toot to 
the typical tactics of victimisation, of re- 
fusing work for all, as first offered, and 
of picking and choosing even for the 250 
vacancies. Moreover, other conditons 
were put upon the Sabha calculatec to 
break unionism which those familiar with 
trade union movements would painfully 
appreciate. This insult and injury apart, 
the orders of termination were plainly 
dismissals for a series of alleged miscon- 
ducts which were chronizled in separate 
roceedings, The formal order was like a 
ecree, the grounds recorded contem- 
poraneously were like tha judgment, to 
use court vocabulary. It was obvious hat 
the foundation for the termination was 
the catena of charges set out by the 
Management. The true character of the 
order could not be hidden by the unfair 
device of keeping a seperate record and 
omitting it from the formal communica- 
tion. Law is not such an ass as yet an 
if the intent and effect is damnatory the 
action is disciplinary. 


62. Between these two competing 
cases, presented by counsel, we have to 
gravitate towards the correct factual-legal 
conclusion. A number of peripheral con- 
troversies have been omitted from ‘hi 
statement, for brevity’s sake. When -wo 
high tribunals have spreed out the pros 
and cons it is supererogation for -his 
court to essay likewise, and miniatur-za- 
tion is a wise husbandry of judicial re- 
sources. First, we must decide whetner 
the order of termination was a punitive 
discharge or a simple discharge. 


68. Here we reach tne dilemma of 
the law for discovering unfailing guide- 
lines to distinguish between discharge 
. simpliciter and dismissal sinister. The 
search for infallible formulae is vain end 
only pragmatic humanism can help nevi- 

ate towards just solutions. We have ear- 
ier explained that from Dhingra’s csse, 
(AIR 1958 SC 86) to Shamsher 
case (AIR . 1974 SC 2192). the law has 
„been dithering -but some rough and ready 
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rules can be decocted to serve in most 
situations. Law, in this area, is a pragma- 
tist, not a philologist, and we have set out 
the dual diagnostic tests applicable in - 
such cases. 


64. It was not retrenchment, according 
to the Management. Then what was it? 
If there was work to be done, why ter- 
minate services of workmen except as 
punishment? Because, argued Sri Sen, the 
workers did not work, being on strike 
and the Management, bent on keeping 
the factory going, needed workmen who 
work. To recruit fresh hands into the 
lists and to keep the old hands on the 
roster was double burden, and, therefore, 
the strikers had to be eased out to yield 
place to new recruits. The object was not 
to punish the workmen but to keep the 
factory working. Accepting this plea, as 
it were, the award of the arbitrator has 
exonerated the Management of the charge 
of dismissal while the High Court has 
held the action to be dismissal for mis- 
conduct and therefore bad in law. 


65. In our opinion, the facts of the 
case before us speak for themselves. 
Here are workmen, on strike. 
The strike is illegal. The Manage- 
ment is hurt because production is paralys- 
ed. The strikers allegedly indulge in ob- 
jectionable activities. The exasperated 

anagement hits back by ordering their 
discharge for reasons set out in several 
pages in the appropriate contemporane- 
ous proceeding. Misconduct after miscon- 
duct is flung on the workers to justity the 


drastic action. In all conscience and 
common sense, the discharge is the} 
punishment for the misconduct. The 


Management minces no words. What is 
explicitly stated, is not a colourless fare- 
well to make way for fresh hands to work 
the factory until the strike is settled but| - 
a hard hitting order with grounds of guilt 
and penalty of removal. 


66. The inference is inevitable, how- 
ever ingenious the contrary argument, 
that precisely because the Management 
found the workmen refractory in their 
misconduct they were sacked. Maybe, 
the ee Sage had no other way of 
working the factory but that did not 
change the character of the action taken. 
Once we hold the discharge punitive the 
necessary consequence is that enquiry be- 
fore punishment was admittedly obliga- 
tory and confessedly not undertaken. The 
orders were bad on this score alone. 

67. Sri A.-K. Sen urged that in á dis- 
missal the employee is denied some of 


1914 S. C. 


the retiral and other benefits which he 
gets in a simple discharge, and here all 
the employees were offered their full 
- monetary benefits, so that it was wrong to 
classify the orders of discharge as puni- 
tive. Maybe, a dismissed servant may 
well be disentitled to some, at least, of 
the financial benefits which his counter- 
part who is simply discharged may draw. 
But that is not a conclusive test. Other- 
wise. the master may ‘cashier’ his servant 
and camouflage it by offering full retiral 
benefits. Dismissal is not discharge plus a 
rice. The substance of the action is the 
. litmus test. In the present case, the penal 
core, ‘tied in tooth and claw’, shows up 
once we probe: and the non-committal 
frame of the formal order is a disguise. 
For a poor. workman loss of his job is a 
heavy penalty when inflicted for alleged 
misconduct, for he is so hungry that, in 
Gandhiji’s expressive words, he sees God 
Himself in a loaf of bread. 


68. Before we leave this part of the 
case, a reference to some industrial law 
aspects and cases may be apposite though 
a Tittle repetitive. Standing orders certified 
for an industrial undertaking or the 
Model Standing Orders framed under the 
Industrial Employment Standing Orders 
` Act provide for discharge simpliciter, a 
term understood in contradistinction ` to 
punitive discharge or discharge by way 
of penalty, It is not unknown that an em- 
ployer resorts to camouflage by garbing 
or cloaking a punitive discharge in the 
innocuous words of discharge simpliciter. 
Courts have to interpose in order to ascer- 
tain whether the discharge is one simpli- 
citer or a punitive discharge, and in doing 
so, the veil of language is lifted and the 
realities perceived. In the initial stages the 
controversy raised was whether the court/ 
tribunal had any jurisdiction to lift such 
a veil. Probe and penetrate so as to 
reveal the reality, but this controversy 
has been set at rest by the. decision in 
Western Irdia- Automobile Association v. 
Industrial Tribunal, Bombay,. 1949 FCR 
$21: (AIR 1949 FC 111). The wide scope 
of the jurisdiction of industrial tribunal/ 
court in this behalf is now well established. 
If standing orders or the “terms of con- 


- {tract permit the employer to terminate . 


the services- of his employee. by discharge 
simpliciter without assigning reasons, it 
would be open to him to take recourse 
to the said term or condition and ter- 
minate the services of his employee but 
when the validity of such termination is 
challenged in industrial adjudication it 
would be competent to the industrial tri- 
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bunal to enquire whether the impugned 
discharge has been effected in the bona 
fide exercise of the power conferred by 
the terms of employment. If the discharge 
has been ordered by the employer in 
bona fide exercise of his power, then the 
industrial tribunal may not interfere with 
it; but the words used in the order of 
discharge and the form which it may have 
taken are not conclusive in the matter 
and the industrial tribunal would be en- 
titled to ge behind the words and form 
and decide whether the discharge is a 
discharge simpliciter or not. If it appears 
that the purported exercise--of power to 
terminate the services of the employee 
was in fact the result of the misconduct 
alogo against him, then the tribunal 
would be justified in dealing with the 
dispute on the basis that, despite its ap- 
pearance to the contrary, the order -of 
discharge is in effect an order of dis- 
missal. In the exercise of this power, the 
court/tribunal would be entitled to in- 
terfere with the order in question. (see 
Assam Oil Co. v. Its Workmen (1960) 3 
SCR 457 at p. 462:(AIR 1960 SC 1264). 
In the matter of an order of discharge of 
an employee as understood within the 
meaning of the Industrial Disputes Act 
the form of the order and the language 
in which it is couched are not decisive. 
If the industrial court is satisfied that the 
order of discharge is punitive or that it 
amounts to victimisation or unfair labour 
practice it is competent to the court/tri- 


bunal to set aside the ‘order in a proper . 


case and direct reinstatement of the em~ 
ployee (see Tata Oil Mills Co. Ltd. v. 
Workmen (1964) 2 SCR 125 at 180). The 
form used for terminating the service is 
not conclusive and the tribunal has juris- 
diction to enquire into the reasons which 
led to such termination. In the facts of 
the case it was found that Standing Orders 
provided that an employee could ask for 
reasons for discharge in the case of dis- 
charge . simpliciter. Those reasons were 
given before the tribunal by the appel- 
lant, viz., that the respondent’s services 
‘were terminatéd because he deliberately 
resorted to go-slow and was negligent in 
the discharge of his duty. It was accord- 
ingly held that the services of the em- 
loyee were terminated for dereliction of 
Suy and go-slow in his work which 
clearly amounted to punishment for mis- 
conduct and, therefore, to pass an order 
under Cl. 17 (a) of the Standing Orders 
permitting discharge simpliciter in. such 
circumstances was clearly a colourable 
exercise of power to terminate services of 


` 
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a workman under the provisions of the 
Standing Orders. In these circumstar.ces, 
the tribunal would be justified in ping 
behind the order and deciding for tsel 
whether the termination of the. resdon- 
dent’s services could be sustained (vide 
Management of Murugan Mills Ltd. v- In- 
dustrial Tribunal, Madras, (1965) 2 3CR 
148 at p. 152: (AIR 1965 SC 1496) ). This 
‘view was affirmed in Tata Engineerin 

and Locomotive Co. Ltd v. S. C. Prasa 

(1969) 8 SCR 872 at p. 878. After approv- 
ing the ratio in Murugan Mills case, this 
Court in L. Michael v. M/s. Johmson 
Pumps India Ltd. (1975) 3 SCR 489: (AIR 
1975 SC .661) observed that the maner 
of dressing up an order did not macter. 
The slightly different observation in Work- 
men of Sudder Office Cinnamare v. 
Management, (1971) 2 Lab LJ 620: (_972 
Lab LC 1262) (SC) was 2xplained by the 
Court and it was further affirmed that 
since the decision of this Court in Chacter- 
ed Bank v. Chartered Bank Zm- 
loyees’ Union, (1960) 3 SCR 441: 
AIR 1960 SC 919) it has taken the :on- 
sistent view that if the terminatior of 
service is a colourable exercise of pcwer 
vested in the management or is a result 
of victimisation or unfair labour prac ice, 
the court/tribunal would have jurisdic- 
tion to intervene and set aside such ter- 
mination. It was urged that a diffe-ent 
view was taken by this Court in Munici- 
pal Corporation of Greater Bombay v. 
P. S. Malvenkar, (1978) 3 SCR 1000: (ATR 
1978 SC 1880). The employee in hat 
case was discharged from service by pay- 
ing one month’s wages in lieu of notice. 
This action was challenged by the sm- 
ployee before the Labour Court and it 
was contended that it was a punitive dis- 
charge. The Corporation contended -hat 
under Standing Order Mo. 26 the Cor- 
poration had the power -o discharge but 
there was an obligation to give reasons 
if so demanded by the employee. The 
Corporation had also the power to dis- 
charge by way of punishment. The Ceurt 
in this connection observed as under: 


“Now one thing must be borne in mind 
that these are two distinct and indepen- 
dent powers and as far as possible neither 
should be construed so zs to emascu.ate 
the other or to render it ineffective. One 
is the power to punish <n employee for 
misconduct while the otber.is the power 
to` terminate simpliciter the service o: an 
employee without any other adverse. œn- 
sequence. Now, proviso (i) to Cl. (1) of 
Standing Order 26 requires that the reazon 
for termination of the employment should 
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be given in writing to the employee when 
exercising the power of termination of 
service of the employee under Standing 
Order 26. Therefore, when the service of 
an employee is terminated simpliciter 
under Standing Order 26, the reason for 
such termination has to be given to the 
employee and this provision has been 
made in the Standing Order -with a view 
to ensuring that the management does 
not act in an arbitrary manner. The 
management is required to articulate the 
reason which operated on its mind in ter- 
minating the service of the employee. 
But merely because the reason for ter- 
minating the service of the employee is 
required to be given and the reason must 
obviously not be arbitrary, capricious or 
irrelevant — it would not necessarily in 
every case make the order of termination 
punitive in character so as to require 
compliance with the requirement of 
clause (2) of Standing Order 21 read with 
Standing Order 23. Otherwise, the power 


. of termination of service of an employee 


under Standing Order 26 would be ren- 
dered meaningless and futile, for in no 
case it would be possible to exercise it. 
OF course if misconduct of the employee 
constitutes the foundation for terminating 
his service, then even if the order of ter- 
mination is purported to be made under 
Standing Order 26, it may be liable to be 
regarded as punitive in character attract- 
the procedure of Cl. (2) of Standing 
Order 21 read with Standing Order 23, 
though even in such a case it may be 


argued that the management has not 
punished the employee but has merely 
terminated his service under Standing 


Order 26.” 


69. It does not purport to run counter 
to the established ratio that the form of 
the order is not decisive and the Court 
can lift the veil. However, it may be noted 
that there was an alternative contention 
before the Court that even if the order of 
discharge was considered punitive in 
character, the employer corporation had 
led evidence before the Jabour court to. 
substantiate the charge of misconduct 
and that finding was also affirmed. 


70. We are satisfied that the Manage- 
ment, whatever its motives vis-a-vis keep- 
ing the stream of production flowing, did 
remove from service, on punitive grounds, 
all the 858 workmen. ` 

71. The law istrite that the Manage- 
ment may still ask for an opportunity to 
make outa case for dismissal before the 
Tribunal. The refinements of industrial 
law in this branch need not detain us be- 
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cause the arbitrator did’ investigate and 
hold that the workmen were guilty of mis- 
conduct and the ‘sentence’ ‘of dismissal 
was merited, even as the High Court did 


reappraise and reach, on both counts, the - 


reverse conclusion. : 


The Sweep of Article 226; 


72. Once we assume that the jurisdic- 
tion of the arbitrator to enquire into the 
alleged misconduct was exercised, was 
there any ground under Article 226 of 
the Constitution to demolish that hold- 
ing? Every wrong order cannot be right- 
ed merely because it is wrong. It can be 
quashed only if it is vitiated by the funda- 
` mental flaws of gross miscarriage of 
justice, absence of legal evidence, perverse 
‘misreading of facts, serious errors of law 
-on the face of the order, jurisdictional 
failure and the like: 


73. While the remedy under Art. 226 
is extraordinary and is of Anglo-Saxon 
vintage, it is not a carbon copy of English 
processes. Article 226 is a sparing surgery 
but the lancet operates where injustice 
suppurates, While | traditional restraints 
like availability of alternative remedy 
hold back the court, and judicial pewer 
should not ordinarily rush in where the 
other two branches fear to tread, judicial 
daring is nct daunted where glaring. in- 
justice demands even affirmative action. 
The wide words of Article 226 are de- 
signed for service of the lowly numbers 
in their grievances if the subject belongs 


to the court’s province and the remedy is’ 


appropriate to the judicial process. There 
is a native hue about Article 226, without 
being anglovhilic or anglophobic in at- 
titude. Viewed from this jurisprudential 
` perspective, we have to be cautious both 
in not overstepping as if Article 226 were 
as large as an appeal and not failing to 
intervene where a grave error has crept in. 
Moreover, we sit here in appeal over the 
High Court’s judgment. And an appellate 
power interferes not when the order ap- 
lpealed is not nen but only when it is 
‘clearly wrong. e difference is real, 
though fine. 


74. What are the primary facts which 
have entered the Tribunals verdict in 
holding the strikers guilty of misconduct 
meriting dismissal? We must pause to re- 


move a confusion and emphasise that the’ 


dismissal order is not against the Union 
but the individual workers. What did each 


one do? Did his conduct, when sifted and _ 


scrutinised, have any éxculpation or ex- 
tenuationP Not strikers in the mass, 
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but | 
each. worker separately; must: be regarded . 


as the unit ‘of disciplinary action: - Each 
one’s role and the degree of turpitude, his 
defense on guilt and punishment, must 
be adjudged before economic death sen- 
tence is inflicted. A typical trial process. 
instance will illumine the point. Suppose 
there is case of arson and murder in a 
village because of communal factions and 
a hundred men from the aggressive com- 
munity are chargec in court with serious 
offences. Suppose further that convincing 
testimony of the provocation and aggres- 
sion by that commmity is produced. Can 


any single member of the violent 
community be convicted on ‘mass’ 
evidence, without specific charges of 


participation or clear proof of construc- 
tive involvement? Judicial _ perspicacity 
clears this commor: fallacy. It is danger- 
ous to mass-convict on the theory of com- 


munity guilt. Anger sometimes brings in 
this error. 


7%. In our assessment, the arbitrator 
has been swayed by generalities , where 


particularities alone would have sufficed. 


long story may be made short by skippin 

the details and focussing on essentials. We 
must, in fairness, state that the arbitrator, 
an experienced and accepted tribunal in 
labour disputes, hes exhaustively brought 
into the Award all available details pro 
and con with over-emphasis here and 
there. There are only a few confusions in 
his long award kut, regrettably, they 
happen to be on a few fundamentals, The 
foremost, of course, is a mix-up between 
mob-misconduct ‘and individual guilt, The 
next is getting lost in the oceanic evidence 
while navigating towards a specified port. - 
The High Court too has excelled in mar- 
shalling the details and handling the legal 
issues, although, eren there, shortcomings 
on basic issues hare been pointed out by 
Sri A. K. Sen. We too are apt to err and 
reverse ourselves although we try our 
best to avoid error. The Supreme Court 
is final not because it is infallible; it is 
infallible because it is final. We propose 
to examine the essential issues from the 
perspective we hare set out and in their 
proper jurisprudential bearings. 


76. If misconduct ` was basic to the 
discharge and na enquiry precedent to 
the dismissal was made the story did not 
end there in favocr of the workmen. The 
law is well settled that the Management 
may still satisfy the. tribunal about the / 
misconduct. 


77. As a fact che arbitrator held mis- 
conduct proved. He further found that. 
the . circumstances justified: 


ALR- 


dismissal . 


~N 
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though he. decided the. order to mean dës- 
charge simpliciter. Was misconduct prcv- 


ed against each discharged worker at 








z Jeast before the arbitrator? If it was, Gd 


every worker deserve punitive discharge? 


78. . Dual jurisdictional issues arse 
here which have been argued at sone 
length before us, The position taken up 
by Sri Sen was that the Hizh Court could 
not, under Article 296, direct reinstase- 
ment, and even if it felt that the arbitra- 
tor had gone wrong in refusing reinstate- 
ment, the court could only demolish tae 
order and direct the arbitrator to recon.i- 
der the issue. What belonged, as a discrs- 
tionary power, to a tribunal or other ad- 
judicatory body, could not be wrested by 
the writ court. To put it pithily, regarding 
the relief of reinstatement, the arbitrator 


could but would not and the High Cout ` 


would but could not. (We will deal later 
with the point that the arbitrator hed 
himself no power under Section 11A bf 
the Act but did have it in view of the 
wide terms of reference). 


79. The basis of this submission, as 
we conceive it, is the traditional limita- 
tions woven around high prerogative 
writs. Without examining the correctness 
of this limitation, we disregard it becau:e 
while Article 226 has beer: inspired by 
the royal writs its sweep and scope ez- 
ceed hide-bound British processes of yore. 
We are what we are because our Constite- 
tion framers have felt the need for a 
pervasive reserve power- in the highsr 


- judiciary to right wrongs under our coa- 


ditions. Heritage cannot hamstring nor 
custom constrict where the language used 
is wisely wide. The British paradigms a-e 
not necessarily models in the Indian R2- 


public. So broad are the expressive ezr- 
pressions designedly used in Article 256 
that any order which should have been 
made by the lower. authority could Le 
made by the High Court. The very width 
of the power and the disinclination to 
meddle, except where gross injustice er 
fatal illegality and the like are presert, 
inhibit the exercise but do not abolish 
the power. 


80. We may dilate a ttle more œ 
Article 226 vis-a-vis awards of arbitrators. 
The first limb 
when there is a voluntary joint submis 
sion of an industrial dispute to an arbitra- 
tor named by them under S. 10A of the 
Industrial Disputes Act, he does not fune- 
tion as a Tribunal and is nct amenable to 


Gujarat Steel Tubes Ltd. v; Its“ Mazdoor Sabha’ : 


of the argument is that. 


-a S C.. 1917 


the jurisdiction of that Court under Arti- 
cle 227 or under : Article 226. Without 
further elaboration. this contention can 
be negatived on a decision of this Court 
in Rohtas Industries Ltd. v. Rohtas In- 
dustries Staf Union, (1976) 3 SCR 12: 
(AIR 1976 SC 425). This Court observed 
that as the arbitrator under S. 10A has 
the power to bind even those who are 
not parties to the reference or agreement 
and the whole exercise under S. 10A as 
well as the source of the force of the 
award on publication derived from the 
statute, it is legitimate to regard such an 
arbitrator now as part of the infra-struc- 
ture of the sovereign’s dispensation of 
justice, thus falling within the rainbow of 
statutory tribunals amenable to judicial 
review. 


81. The second limb of the argument 
was that a writ of certiorari could not be 


issued to correct errors of facts. In this 
connection - after affirming the ratio in 
Engineering Mazdoor Sabha v. Hind 


Cycle Ltd., 1963 Supp (1) SCR 625: (AIR 
1963 SC 874) this Court observes that 
what is important is a question of law 
arising on the face of the facts found and 
its resolution ex facie or sub silentio. The 
Arbitrator may not state the law as such; 
even then such acute silence confers no 
eee! or subtler immunity on the award 

an plain speech. We do not dilate on 
this part of the argument as we are satis- 
fied that be the test the deeply embedded 
rules to issue certiorari or the traditional 
grounds to set aside an arbitration award, 
‘thin partition do their bounds divide’ on 
the facts and circumstances of the present 
case. Broadly stated, the principle of law 
is that the jurisdiction of the High Court 
under Article 226 of the Constitution is 
limited to holding the judicial or quasi- 
judicial tribunals or administrative bodies 
exercising the quasi-judicial powers with- 
in the leading strings of legality and to 
see that they do not exceed. their statu- 
tory jurisdiction and correctly administer 
the law laid down by the statute under 
which they act. So long as the hierarchy 
of officers. and appellate authorities creat- 
ed by the statute function within their 
ambit the manner in which they do so can 
be no ground for interference. The 
powers of judicial supervision of the High 
Court under Article 227 of the Constitu- 


. tion (as it then -stood) are not greater than 


those under Article 226 and it must be 
limited to seeing that a tribunal functions 


within the limits of its authority (see -~ 
Nagendra -Nath Bora.. v Commr. of Hills.. 


1918 S. C. 


Division & Appeals, Assam, 1958 SCR 
. 1240 : (AIR 1958 SC .398). This led to a 
proposition that in exercising jurisdiction 
under Article 226 the High Court is not 
constituted a Court of appeal over the 
decision of authorities, administrative or 
quasi-judicial. Adequacy or sufficiency of 
evidence is not its meat. It is not the 
. function of a High Court in a petition for 
a writ under Art. 226 to review the evi- 
dence and to arrive at an independent 
finding on the evidence. (See State of 
Andhra Pradesh v. S. Sree Rama Rao 
(1964) 3 SCR 25 atp38:(AIR 1963 SC 
1728). A Constitution Bench of this Court 
in P. H. Kalyani v. M/s. Air France, Cal- 
cutta, (1964) 2 SCR 104:(AIR 1968 SC 
1756) succinctly set out the limits of the 


jurisdiction of the High Court in dealing: 


with a writ petition. It was said that in 
order to justify a writ of certiorari it: must 
be shown that an order suffers from an 
error apparent on the face of the record. 
It was further pointed out that if the 
finding of fact is made by the impugned 
order and it is shown that it suffers from 
an error of law and not of fact, a writ 
under Article 226 would issue, and, while 
so saying, the decision in Nagendra Nath 


Bora’s case was affirmed. Following the 
Gujarat 


aforementioned decision, the 
High Court in Navinchandra v. Manager, 
Ahmedabad Co-op. Department Stores 
Ltd., (1978) 19 Guj LR 108 at p. 140 ob- 
served that the amended Article 226 
would enable the High Court to interfere 
with an Award of the industrial adjudica- 
tor if that is based on. a complete -mis- 
conception of law or it is based on no 
evidence or that 
would come to the conclusion to which 
the arbitrator has arrived. 

. §2 Even apart from, but while ap- 
proving, the Gujarat ruling in (1978) 19 
-Guj LR 108 cited before us, we are satis- 
fied that the writ power is larger given 
illegality and injustice, even if its use is 
severely discretionary as decided ‘cases 
have repeatedly laid down. We overrule 
the objection of invalidity of the High 
Court’s order for want of power. 

88. The more serious question is whe- 
ther the <rbitrator had the plentitude of 
power to re-examine the punishment im- 
posed by the Management, even if he 
disagreed with its severity. In this case 
the arbitrator expressed himself as con- 
curring with the punishment. But if. he 
had Sate as the High Court, in his 
place did. could be have interfered? 
Armed with the language of Sec. IIA, 
which confers wide original power to the 
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tribunal tọ re-fix the ‘sentence’, Sri Sen 
argued that an arbitrator was uncovered 
by this new Section. So, even if he would, 
he would not. And, in this case if he could, 
he would not. . There the matter ended, 
was the argument. We disagree. Even if _ 
he could, he would not, true; but that 
did not preclude the. High Court from re- 
viewing the order in exercise of its extra- 
ordinary constitutional power. Moreover, 
Sec. 11A did clothe the arbitrator with 
similar power as tribunals, despite the 
doubt created by the abstruse absence of 
specific mention of ‘arbitrator’ in Sec. LIA. 
This position needs closer examination 
and turns on interpretational limitations. 
At this stage, to facilitate the discussion, 
we may read the provision : 


“JIA. Where an industrial dispute re- 
lating to the discharge or dismissal of a 
workman has been referred to a Labour 
Court. Tribunal or National Tribunal for ` 
adjudication and, in the course of the ad- 
judication proceedings, the Labour Court, 
Tribunal or National Tribunal, as the case 
may be, is satisfied that the order of dis- 
charge or dismissal was not justified, it 
may, by its award, set aside the order of 
discharge or dismissal and direct reinstate- 
ment of the workman on such terms and 
conditions, if any, as it thinks fit, or give ` 
such other relief to the workman on such 
terms and conditions, if any, as it thinks 
fit, or give such other relief to the work- 
man, including the award of any lesser 
punishment in lieu of discharge or dis- 
missal as the circumstances of the case 
may require: 


Provided that in any proceeding under 
this section the Labour Court, Tribunal 
or National Tribunal as the case may be, 
shall rely on the materials on record and 
shall not take any fresh evidence in rela- 


. tion to the matter”, 


84. Section 11A was introduced in 
purported implementation of the I. L. O. 
recommendation which expressly referred, 
inter alia to arbitrators. The Statement of 
Objects and Reasons which illumines the 
words of the legislative text when it is 
half-lit, even if it cannot directly supple- 
ment the Section, does speak of the 
I. L- O. recommendations and, in terms 
of tribunals and arbitrators. When it came 


to drafting Section 11A the word ‘arbitra- 
tor’ was missing Was this of deliberate 
legislative design to deprive arbitrators, 
who discharge identical functions as trix 
bunals under the Industrial Disputes Act, 
of some vital powers -which vested in 
their tribunal brethren? For what mystic 


` 
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purpose could such distinction be? Fuac- 
tionally, tribunals and arbitrators belong 
to the same brood. The entire scheme, 


. from its I. L. O. genesis, tarough the Cb- 


jects and Reasons, fit in only with ari- 
trators being covered by Sec. LIA, nė 
less Parliament cheated its2lf and the na- 
tion by proclaiming a great purpose 28- 
sential to industrial justice and, for no 
rhyme or reason and witt:ngly or unwit- 
tingly, withdrawing one vital word. Every 
reason for clothing tribunals with Sec- 
tion ILA powers applies a fortiori to aroi- 
trators. Then why omit? Could it be syn- 
copic omission which did not affect the 
semantics because a tribural, in its wicer 
connotation, embraced every adjudicatcry 
organ including an arbitrator? An eco- 
nomy of words is a legislative risk Fe- 
fore a judiciary accustomed to the Ang-o- 
Saxon meticulousness in drafting. We 
may easily see meaning by one construc- 
tion. A ‘tribunal’ is- merely a seat of jas- 
tice or a judicial body with jurisdiction 
to render justice. If an arbitrator fulfils 
this functional role — and he does — how 
can he-be excluded from the scope of the 
expression? A caste distinstion betwe=2n 
courts, tribunals, arbitrators and others, 
is functionally fallacious and,. in our con- 
text, stems from confusion. The Section 
makes only a hierarchical, not functional, 
difference by speaking of tribunals and 
national tribunals. So we see no ground 
to truncate the natural meaning of ‘tribu- 
nal’ on the supposed intent of Parliament 
to omit irrationally the category of ad- 
judicatory organs itor as arbitrators. To 
cut down is to cripple and the art of inter- 
pretation makes whole, not mutilates, frr- 
thers the expressed purpose, not 

ers by narrow literality. l 


85. Section 2 (r) defines Tribunal thes: 


‘Tribunal’ means an Industrial Tribunal 
constituted under Section 7A and includss 
an Industrial Tribunal constituted befo-e 
He 10th day of March, 1957, under this 

ct; a. 

Prima facie it is a- different category from 
arbitrators but all statutory definitions are 
subject to contextual changes. It is per- 
fectly open to the court to give the na- 
tural meaning to a word defined ‘in the 
Act if the context in which ‘t appears sug- 
gests a departure from the definition be- 
cause then there is something repugnant 
in the subject or context. 





E 


- 86. Then what is the natural meaning 


of the expression “Tribunal”? A ‘tribunal’ 
literally means a seat of justice. Maybs, 


justice is dispensed by a quasi-judicial 
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body, an arbitrator, a commission, a court; 
or other adjudicatory organ created by 
the State. All ‘these are tribunals and na- 
turally the import of the word embraces! 
an arbitration tribunal. Stroud’s Judicial’ 
Dictionary (vor 4 p. 8098) speaks of ‘tri- 
bunal’ in this wider sense and quoted 
Fry, L. J. in Dawkins v. Rokeby ((1878) 8 
QB 255, Affirmed, (1875) 7 HL 744): 

“I accept that, with this qualification 
that I do not like the word ‘tribunal’. The 
word is ambiguous, because it has not 
like ‘courts’ any ascertainable meanma M 
English law” (Royal Acquarium v. Parkin- 
son, (1892) 1 QB 481, cited Court). 

87. There is a reference to the 
Bishop’s Commission of enquiry as a judi- 
cial tribunal and, senile specific 
mention has been made in these terms. 

“Disputes between employers and em- 
ployees are referred to such tribunals as 
the Civil Service Arbitration Tribunal, 
National Arbitration Tribunal and the 
Industrial Disputes Tribunal”. (Stroud’s 
Judicial Dictionary p. 3094). 
` 88. We have hardly any doubt that 
‘tribunal’ simpliciter has a sweeping signi- 
fication and does not exclude ‘arbitrator’. 

89. Here we come upon a funda- 
mental dilemma of interpretative techno- 
logy vis-a-vis the judicative faculty. What 
are the limits of statutory construction? 
Does creativity in his jurisprudential area 
permit travel into semantic engineering 
as substitute for verbalism? It is increas- 
ingly important for developing countries, 
where legislative transformation of the 
economic order is an urgent item on the 
national. agenda, t6 have the judiciary 
play a meaningful. role in the constitu- 
tional revolution without ferretting out 
flaws in the draftsman, once the object 
and effect are plain. Judges may not be 
too ‘anglophonic’ lest the system fail. 

90. It is edifying to recall from Robert 
Stevens’ Law and Politics of the House 
of Lords as a judicial body: 


“Moreover, Macmillan, who began to 
specialize in the increasingly frequent 
tax appeals, continued to develop this 
highly artificial approach. In Inland Reve- . 
nue mmrs. v. Ayrshire Employers 
Mutual Insurance Association, (1946) 1 
All ER 637, when Parliament had clearly 
intended to make the annual surpluses of 
mutual. insurance companies subject to 
tax, Macmillan found a partiealacly. for- 
malistic argument to show that this had 
not been the effect of Section 31 of | the 
Finance Act of 1988. He was then hap- 
pily able to announce, “The Legislature 
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. this decision Lord Diplock was later to 
say that “if, as in this case, the Courts 
can identify the target of Parliamentary 
legislation their proper function is to see 
that it is hit; not merely to record that it 
has been missed. Here is judicial legisla- 


tion at its worst.” Sir Kenneth Diplock — 
The Courts as Legislators, 10 

We would rather adopt Lord Diplock’s 
thought ard have the court help hit the 
legislative target, within limits, than sigh 
relief. that the legislative fire has missed 
the bull’s eye. Of course, the social philo- 
sophy of the Constitution has, as ruled 
.by this court in several cases, a role in 
interpretative enlightenment and judicial 
value vision. ` : 


91. We may reinforce this liberal rule 
of statutory construction, being a matter 
of importance in the daily work of the 
Court, by reference even to Roman Law 
from Justinian’s days down to the Ame- 
rican Supreme Court. “Not all special 
cases can be contained in the laws and 
resolutions of the Senate’, said the 
Roman jurist Jullianus. “but where their 
meaning is manifest in some case, the one 
who exercises jurisdiction must apply the 
provision analogously and in this way ad- 
minister justice.” Jurisprudence — The 
Philosophy and method of the law by 
Edgar Bodenheimer p. 474. Pro. Boden- 
heimer has explained that Civil Law does 
not regard words as the sole basis of law 
but allows it to be modified by purpose. 
Celsus added the following admonition 
to these general principles: of interpreta- 
tion: “The laws should be liberally inter- 
preted, in order that their intent be pre- 
served”. (Ibid p. 474). 


92. “Samuel Thorne has shown that, 
during certain periods of English medie- 
val history, the position of the Common 
Law towards the construction of statutes 
was similar to the general attitude of the 
Roman and Civil Law. Statutes were fre- 
quently extended to situations not express- 
ly covered by them”. (Jurisprudence — 
The Philosophy and Method of the law 
by Edgar Bodenheimer — p. 414). 


98. Plcwden pointed out that “when 
the words of a statute enact one thing, 
they enac: all other, things which are in 
the like degree.” (Ibid p. 415). Plowden 
demonstrated that a statutory remedy at 
that time was deemed to be merely illus- 
trative of other apalogon cases that de- 
. saved to be governed by the-same princi- 
. p e. Pa oe = ` . as 
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94. “Our law (like all others) consists 
of two parts, viz. of body and soul, the 
letter of the law is the body of the law, 
and the sense and reason of the law is 
the soul of the law...... And it often 
happens that when you know the letter, 
you know not the sense, for sometimes 
the sense is more confined and contracted 
than the letter, and sometimes it is more 
large and extensive.” (Ibid pp. 115-116). 

95. Prof. Bodenheimer states that the 
American trend is towards a purpose- 
oriented rather than a plain-meaning rule 
in its rigid orthodoxy. In United States 
v. American Trucking Association, (1940) 
810 US 584 at pp. 543-544 the U. S. Sup- 
reme Court wrote: 

“When the plain meaning has led to 
absurd or futile results...... this Court 
has looked beyond the words to the pur- 
pose of the Act. Frequently, however, 
even when the plain meaning did not pro- 
duce absurd results but merely an un- 
reasonable one “plainly at variance with 
the policy of the legislation as a whole” 
this Court has followed that purpose 
rather than the literal words. When aid 
to construction of the meaning ot words, 
as used in the statute is available, there 
can certainly be no “rule of law” which 
forbids its use, however clear the words 
may be on “superficial examination”.” 

96. In the present case, as the narra- 
tion of the facts unfolded, the reference 
of the dispute was to an arbitrator. He 
reinvestigated and reassessed the evi- 
dence bearing on the guilt of the dis- 
charged workmen after giving an oppor- 
tunity to both sides to adduce evidence 
thereon. Admittedly, he had this power. 
But had he the follow-up power, it he 
held the men guilty of punitive miscon- 
duct, to reweigh the quantum of punish- 
ment having regard to the degree of cul- 

bility? This jurisdiction he enjoys if 
ec. 11A includes ‘arbitrators’, This, in 
turn, flows from our inference as to whe- 
ther the word ‘tribunal’ takes in an ad- 
judicatory organ like the arbitrator. It is 
plain that the expression ‘arbitrator’ is 
not expressly mentioned in Section 11A. 
Nevertheless, if the meaning of the word 
‘tribunal’ is wider rather than narrower, 
it will embrace arbitrator as well. That is 
how the dynamics of interpretation are, 
in one sense, decisive of the fate of the 
present appeal. 

Competing interpretative 
have contended for judicial acceptance. 
English preferences apart, Indian socio- 
legal conditions must „decide the_ choice 


r 


angles - 


in each: situation. Sometimes - Judges: are _ 
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prone to castigate creative” interpretation 
in preference to petrified literality by 
- stating that Judges declare the law end 
- cannot make law. The reply to this frozen 
faith is best borne out by Lord’ Radcliffe’s 
blunt words: . : 

“There was never a more sterile cen- 
troversy than that upon the question whe- 
ther a judge makes law. Of course he 
does. How can’ he help itP...... Judicial 
law is always a reinterpretation of princi- 
ples in the light of new combinations of 
facts...... (Judges do~ not  revezse 
principles, once well established, but they 
do modi them, extend them, restrict 
them and even deny their application to 
the combination in hand.” (Robert Stevens 
~~ Law and Politics, The House of Losds 
as a Judicial Body, 1800-1976 p. 447). 

.98. Lord Devlin in his “Samples of 
_ Lawmaking”, agreed that Judges ere 
< fashioners of law, if not creators out of 
material supplied to them and went >n 
to observe: . 

“If the House of Lords did not treat 
itself as bound by its own decisions, it 
might do its own lopping and prun- 
ing...... and perhaps even a little gra-t- 
ing, instead of leaving all that to the 
legislature. But it could not greatly - alter 


the shape of the tree.” (Devlin — Sam- 
ples of Law-making p. 116). . 

99. Even so eminent a Judge as Lozd 
Reid leaned to the view that the law 
should be developed since it was not static 
and, in this limited sense, Judges are law- 
makers although this view prevented 

“technical minded Judges (from pressing) 
“ precedents to their logical conclusions”. 
Judge as Law Maker p. 28-470 (Stevens) ). 

n the whole, a just and humanist inter- 
pretative technique, meaning permitting, 
is the best. We do not mean.to conclude 
that Judges can take liberties with langa- 
age ad libitum and it is wholesome to be 
cautious:as Lord Reid in Shaw v. D. P. P. 
1962 AC 220 at p. 275 warned: “Where 





Parliament fears to tread it is not for tke’ 


» 


courts to rush in. 3 


100. We are persuaded that there is. 


much to learn from Lord Denning’s com- 
sistent refrain about the inevitable crea- 
tive element in the judicial process in the 
interpretative area. We permit ourselves 


a quote from Lord Denning because Shi . 


A. K; Sen did draw our attention to 
straightening the creases as permissible 
but not stitching the cloth, making a cr- 
tical reference to the controversial act- 
vism of which 
ing light: . f a 
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“The truth is that the law is uncertain. ` 
{t-does not cover all the situations that 
may arise: Time and again practitioners 
and judges are faced with new situations 
where the decision may go either way. No 
one can tell what the law is until the 
courts decide it. The Judges do every day 
make law, though it is almost heresy to 
say so. If the truth is recognised then 
we may hope to escape from the dead 
hand of the past and consciously mould 
new principles to meet the needs of the 
present.” 

101. Mr. Justice Mathew in Kesava- 
nanda Bhartis case (1973) Supp SCR 1: 
(AIR 1978 SC 1461) referred with appro- 
val — and so do we — to the observa- 
tions of Justice Holmes: (Sources and 
Techniques of the Law “Jurisprudence” 
by Edgar Bodenheimer). 


“I recognize without hesitation that 
judges do and must legislate, but they can 
do so only interstitially; they are contined 
from molar to molecular motions.” 

102. Arthur Selwyn Miller writes; 
“Some have called it (the Supreme Court) 
the highest legislative chamber in the na- 
tion. Although there is no question that 
the Court can and does make law, and 
does so routinely....... ” (Arthur Selwyn 
Miller. The Supreme Court, Myth and 


` Reality, p. 133) 


103. Assuming the above approach to 
to be too creatively novel for traditiona- 
lism, let us approach the same problem 
from a conventional angle authenticated 
by case-law. The question of construction 
of S. 11A was argued at length, as to 
whether an omission of any reference to 
arbitrator appointed under S. 10A in 
S. 11A would suggest that the arbitrator 
under S. 10A, notwithstanding the terms 
of reference, would not enjoy- the power 
conferred on all conceivable industrial 
adjudicators under S. 11A. ït was said, 
after referring to the Objects and Reasons 
in respect of the bill which was moved 
to-enact S. 11A in the Industrial Disputes 
Act, that while the I. L. O. had indicated 
that an arbitrator selected by the parties 
for adjudication of industrial dispute must 
be invested with power by appropriate 
legislation as found in S. 11A, the Parlia- 
ment, while enacting the section in its 
wisdom, did not include the arbitrator 
even though other adjudicators of indus- 
trial disputes have been conferred such. 


power and, therefore, it is a case of casus — 


omissus. Reliance was placed on - Glad- 
stone v.' Bower, (1960) 3 AIL ER 353 
where the‘ question arose whether a refer- 
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ence to a tenancy from year to - year in 
S. 2 (1) of the Agricultural Holdings Act, 
1948 would also cover a tenancy for 18 
months which could be terminated at the 
end of the first year. The submission was 
that even though ‘no ‘notice was necessary 
_ at common law because the tenancy 
would automatically terminate at the ex- 
piry of the specified period of tenancy, 
-. the. tenancy took effect as tenancy from 
year to E by virtue of S. 2 (1) of the 
Act so that it continued until terminated 
by notice to quit and, therefore the land- 
lord was not entitled to possession with- 
-out notice. It was further contended that 
if a tenancy from year to year was to get 
the protection of the Act it is inconceiv- 
able that tenancy for a.longer duration 
_ would not qualify for that ‘protection. 
Court of Appeal negatived this conten- 
tion holding that this is a case simply of 
casus omissus and ‘the Act is defective. 
The court further held that if it were ever 
ermissible for the Court to repair a de- 
ective Act of Parliament, the 
Court would, be very glad to do 
so in this case so far as_ the 
Court could. The Court will always 
allow the intention of a statute to override 
the defects of wording but the Court’s 
ability to‘do so is limited by the recognised 
canons of interpretation. The Court may, 
for example, prefer an alternative -con- 
struction which is less well fitted to the 
words but better fitted to the intention of 
the Act. But here, for the reasons given 
by the learned Judge, there is no alterna- 
tive construction; it is simply a case of 
something being overlooked. The Court 
cannot legislate for a casus omissus. To 
do so would be to usurp the function of 
the legislature (see Magor & St. Mellons 
Rural District Council v. Newport Cor- 
poration, 1952 AC 189). Where the Sta- 
tute’s meaning is clear and explicit, words 
cannot be interpolated. Even where the 
meaning cf the statute is clear and sensi- 
ble, either with or without the omitted 
word, interpolation is improper, since the 
primary source of the legislative intent is 
in the language of the statute (see Craw- 
ford’s “Construction of Statutes”, 1940 
Edn., p. 269. extracted in S. Narayana- 
swami v. G. Panneerselvam, AIR 1972 SC 
2284 at p. 2290, para. 20). Undoubtedly, 
the Court, cannot put into the Act words 
which are not expressed, and which can- 
not reasonably be implied on any re- 
cognised . principles of construction. . That 
would be a work of legislation, not of 
construction, and outside the province of 


the Court (see Kamalaranjan v. Secy. of 
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State AIR 1938 PC 281 at p. 283). Simi- 
larly, where the words of the statute are 
clear it would not be open to the Court 
in order to obtain.a desired result either 
to omit or add to the words of the statute.. 
This is not the function of the Court charg- 
ed with a duty of construction. This ap- 
proach has, however, undergone a sea 
change as expressed by Denning, L. J. in. 
Seaford Court Estates Ltd. v. Asher, 
(1949) 2 All ER 155 at p. 164 wherein he 
observed as under: 


“When a defect appears a Judge can- 
not simply fold his hands and blame the 
man. He must set to work on the 
constructive task of finding the intention 
of Parliament. .... ‘,and then he must sup- 
plement: the written words-so:as to give 
‘force and life’ to ‘the intention of legisla- 
ture...... A judge should ask himself the 
question how, if the makers of the Act 
had: themselves come across this ruck in 
the texture of it, they would have straight- 
ened it out? He must then do as they 
would have done. A Judge must not alter 
the material of which the Act is woven,- 
but he can and should -iron out the 
creases. 
(Approved in State of Bihar v. Dr. Asis 
Kumar Mukherjee (1975) 2 SCR 894 at 
p. 902: (AIR 1975 SC 192). The old order 
changeth, yielding place to new. - 

104. This long excursion has become 
important because, once in a while, 
social legislation which requires sharing 
of social philosophy between the Parlia- 
ment and the Judiciary meets with its 
Waterloo in the higher courts because the 
true role of interpretation shifts from 
Judge to Judge. We-are clearly of the 
view that statutory construction which 
fulfils the mandate of the statute must 
find favour with the Judges, except where 
the words and the context rebel against 
such flexibility. We would prefer to be 
liberal rather than lexical when - reading 
the meaning of industrial legislation 
which develops from day to day in the 
growing economy of India. The necessary 
conclusion from this discussion is that the 
expression ‘tribunal’ includes, in the statu- 
tory setting, an arbitrator also. Contem- 

oranéous para-legislative material may _ 
legitimately be consulted when a word 
of wider import and of marginal obscurity 
needs to be interpreted. So viewed, we 
are not in a ‘sound-proof system’ and the 
I.L. O. recommendation accepted by 
India and the Object and Reasons of the 
amending Act leave no doubt about the 
sense, policy and purpose. Therefore 
Section 11A applies to the arbitrator in 
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the present case and he has the power 
to-examine whether the punishment m- 
posed in the instant case is excessive. So 
has the High Court, if the Award suffers 
from a fundamental flaw. 


105. A study of the lengthy’ award 
discloses no mention of Section 11A, an 
presumably, the authority was unmindful 
of that provision while rendering the vər- 
dict. In a limited sense, even prior to 
Section 11A, there was jurisdiction for a 
labour tribunal, including an arbitrator, 
to go into the Sau aspect of the 
Management’s order. This Court has, in a 
catena of cases, held that a mala file 
punishment is bad in-law and when the 
punishment is grotesquely condign or p2r- 
versely harsh or glaringly discriminato-y,; 
an easy inference of bad faith, unfair 
labour practice or victimisation arises, The 
. wider power to examine or  p»e- 
* scribe the correct punishment belongs 
to the tribunal/arbitrator even under 
Section 11 if no enquiry (or a ce- 
fective enquiry which is bad. and, 
therefore, can be equated’ with a ‘no en- 
quiry’ situation) has been held by the 
Management. For, then, there is no extaat 
order of guilt or punishment and the tti- 
bunal determines it afresh. In such a 
virgin situation both culpability and qua.- 
tification of punishment are within the 
jurisdiction of the tribunal/arbitrator. The 
present is such a case. 

106. Volleys of rulings from boh 
sides .were fired during arguments, tke 
target being the limited area of the tmi- 
bunal’s power to overturn the quantum of 
z punishment awarded by the Managemertt. 
We do not think it necessary to regurgi- 
tate all that has been said by this Couct 
up to now, since it is sufficient to brirg 
out the correct law in the light of tke 
leading citations. It is incontrovertibie 
that where, as here. no enquiry has been 
held by the Management, entire sut- 
ject is at large and both guilt and punisk- 
ment, in equal measure, may-be deter 
mined, without inhibition of jurisdictiom, 
by the tribunal. we 

107: Lastly, as ‘rightly urged by cour- 
sel for the Sabha, an arbitrator has al 
the powers the terms of reference, 
which both sides are’ party, confer. Herc, 
admittedly, the reference is very widel, 
worded and inchides the nature of th2 
punishment. The law and the facts do 
pot call for further elaboration: and we 
hold that, in any view the arbitrator had 
the authority to investigate into the pro- 
priety of the discharge and the .veracitr 
of the misconduct.. Even if 5. 11A is noz 
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applicable, an Arbitrator under S. 10A is| 
bound to act in the spirit of the legisla- 
tion under which he is to function. A 
commercial arbitrator who derives hisi 
jurisdiction from the terms of reference 
will by necessary implication, be bound 
to decide according to law and, when one 
says ‘according to law’, it only means 
existing law and the law laid down by 
the Supreme Court being the law of the! 
land, an Arbitrator under S. 10A will, 
have to decide keeping in view the spirit; 
of S. 11A (See Union of India v. Bungo 
Steel Furniture Pvt. Ltd. (1967) 1 SCR 
$24): (AIR 1967 SC 1082)). The jurisdic- 
tional hurdles being thus cleared, we may 
handle the basic facts and the divergen- 
cies between the Arbitrator and the High 
Court before moulding the final relief. 

108. Prefatory to the discussion 
about the factum of misconduct and its 
sequel, we must remind ourselves that the 
strike was illegal, having been launched 
when another industrial dispute was 
pending adjudication. Sec. 28 (a) appears, 
at a verbal level, to convey such a mean- 
ing although the ambit of sub-clause (a) 
may have to be investigated fully in some 
appropriate case in the light of its scheme 
and rationale. It looks strange that the 
pendency of a reference on a tiny or ob- 
scure industrial dispute—and they often 
pend too long — should block strikes on 





totally unconnected yet substantial an 
righteous demands. The constitutional 
implications and practical complications 


of such a veto of a valuable right to strike 
often leads not to industrial peace but to 
seething unrest and lawless strikes. But in 
the present case, both before the arbitra- 
tor and High Court, the parties have 
proceeded, on the agreed footing that the 
strike was illegal under Section 28 (a). 
We do not reopen the issue at this late 
ph and assume the illegality of the 
strike. 


The Fatal Flaw in the Award: 


109. The Achilles heel of the arbitra- 
tors award is where he makes, as a sub- 
stitute for specific and individuated find- 
appropriate penalty 
vis-a-vis each workman, a wholesale 
survey of the march of events, from 
tension to breakdown, from fair settle- 


ment to illegal and unjustified strike, from 


futility of negotiation to readiness for 
arbitration, from offer of full re-employ- 
ment to partial taking back on- applica- 
tion by workmen in sack cloth and ashes, 
by picking and choosing after a humble 
declaration that the strike has been for- 
mally buried, from. episodes «of .violence 
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manoeuvres to get the factory taken: over 
as a ‘sick mill’, and after a full glimpse of 
this scenario, holds that the Sabha was 
always in the wrong, and inevitably, the 
Management was surely reasonable and, 
ergo, every employee must individually 
bear the cross of misconduct and suffer 
dismissal for the sins of the Sabha leader- 
ship—its secretary was not an employee 
of the mill—by some sub-conscious doc- 
trine of guilt by association! Non Sequi- 
tur. 





110. Each link in the chain of facts- 


has been challenged by the respondents 
but let us assume them to be true, to test 
the strength of the legal fibre of the 
verdict. (We may mention by way of 
aside, that the Company seems to be a 
well managed one.) 

411. The cardinal distinction in our 
punitive jurisprudence between a com- 
mission of enquiry and a Court of Ad- 
judication, between the cumulative causes 
of a calamity and the specific guilt ofa 
particular person, is that speaking gene- 
rally, we kave rejected, as a nation, the 
theory of community guilt and collective 
\punishmen? and instead that no man shall 
be punished except for his own guilt. Its 
reflection in the disciplin jurisdiction 
is that no worker shall be dismissed save 
on proof of his individual delinquency. 
Blanket attainder of a bulk of citizens on 
any vicarious theory for the gross sins of 
some only, is easy to apply but obnoxious 
in principle. Here, the arbitrator. has 
found the Sabha Leadership perverse, 
held that <he strikers should have reason- 
ably reported for work and concluded 
that the Management had for survival, to 
make-do with new recruits. Therefore 
what? i F 

112. What, at long last, is the answer 
to the only pertinent question in a dis- 
ciplinary proceeding viz. what is the spe- 
cific misconduct against the particular 
_ workman who is to lose his job and what 
is his puritive desert? Here you can't 
. generalise any more than.a sessions judge 
can, by holding a faction responsible for 
a massacre, sentence every denizen of 
that facticn’s village to death penalty. 
The legal error is fundamental, although 
lay instinct may not be outraged. What 
did worker A doP Did he join the strike 
or remain at home for fear of vengeance 
against blacklegs in a para-violent situa- 
tion? Life and limb are dearer than 
loyalty, to the common run of men, and 
discretion is the better part of valour. 


Surely, the Sabha complained of Manage- 
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and paralysis .of production to backstage - 
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mentť’s. goondas and'the latter sought: 
police aid against the unruly core of- 


strikers. In between, the ordinary rustic 
workmen might not have desired to be 
branded blacklegs or 
and would not have reported for work. 
If not being heroic in daring to break 


‘through the strike cordon—illegal though 


the strike be—were misconduct, the con- 
clusion would have been different. Not 
reporting for work does not lead to an 
irrebuttable presumption of active parti-| 
cipation in the strike. More is needed to 
bring home the mens rea and that burden 
is on the prosecutor, to wit the Manage- 
ment. Huddling together the eventful his- 
toy of deteriorating industrial relations 
and perverse leadership of the Sabha i 
no charge against a single worker whose 
job is at stake on dismissal. What did he 
do? Even when lawyers did go on strike 
in the higher Courts or organize a boycott, 
legally or illegally, even top law officers 
of the Central Govt. did not attend court, 
argued Shri Tarkunde, and if they did not 
boycott but merely did not attend, could 
workers beneath the bread line be made 
of sterner stuff. There is force in this 
pragmatic approach. The strike being 
illegal is a non-issue at this level. The 
focus is on active participation. Mere 
absence, without more, may not compel 
the conclusion of involvement. | 

118. Likewise, the further blot on the 
strike, of being unjustified, even if true, 
cuts no-ice. Unjustified, let us assume; so 
what? The real question is, did the indi- 
vidual worker, who was to pay. the 


penalty, actively involve himself in this . 


unjustified misadventure? Or did he 
merely remain a quiescent non-worker 
during. that explosive period? Even if he 
was .a passive striker, that did not visit 
him with the vice of activism in runnin 

an unjustified strike. In the absence o 

proof of being militant participant the 
punishment may differ. To dismiss a 
worker, in an economy cursed by massive 
unemployment, is a draconian measure 
as a last resort. Rulings of this Court have 
held that the degree of culpability and 
the quantum of punishment.turn on the 
level of participation in the unjustified 
strike. Regrettably, no individualised en- 
quiry. has been made by the Arbitrator 
into this significant component of delin- 
quency. Did any. dismissed worker insti- 
gate, sabotage or indulge in vandalism or 
violence? z oe e 


114. The Managemenťs necessity to 


become martyrs: 


r 


move the mill- into. production for fear of ° 
being ‘branded a ‘sick -unit’-is understand- + 
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able. Of course, collective strike .is ecoro- 
mic pressure by cessation af work and not 
exchange of pleasantries. It means ember- 


. rassing business. Such a quandary cannot 


‘alter the law. Here the legal confusion is 


obvious. No inquest inte the Management's 
recruitment of fresh hands is being made 
at this stage. The inquiry is into the 
personal turpitudes of particular work- 





men in propelling an illegal and unjusji-- 


fied strike and the proof of their separa-e 
part therein meriting dismissal. The de- 
pair of the Management cannot, by speci- 
ous transformation of logic, be converted 
into the despair of each of the 853 wors- 
men. Sympathies shall not push one ino 
fallacies. 


’ 415. We may now concretise this 
generalised criticism of the otherwire 


-well-covered award. The crowd of docu- 


“ments and carping attitudes must 


ny 


have 
added to the strain on the Arbitrator. 


“A voluminous record cf - documen-:s 
and correspondence has been produced 
before me by both sides. There have beea 
allegations and counter allegations made 
by both sides not only against each other 
but even agama the Police, the Depar- 
ment of Labour and persons in Authority. 
The history has been sough= to.be traced 
right from the inception of the Company 
in 1966 or 1967, by the Company to show 
that their conduct has been always prc 
per and above reproach anc by Sabha to 
establish that not only the Gujarat Steel 
Tubes Ltd. were not fair to the employees 
but that every action of theirs good or 
bad was ill-motivated, was executed with 
some sinister ulterior motives.” 


-116. The Award set out the history af 
hills | 


the Company, its vicissitudes, the 
and valleys, the lights and shadows, oZ 
industrial relations with mob fury and 
Jock-outs and allied episodes‘ often end- 
ing in settlements) and pisus pledges 
Then the Arbitrator stressed Clause 60- 
the Agreement of December, 1971 whick 
bespoke a no-strike zone for five years 
There was reference to the Management’: 
promise to implement the Wage Boarc 
recommendations. The Arbitrator war 
upset that despite Clause 6, a strike was 
launched but was not disturbed that des- 
pite the Wage Board proposals, negotia- 
tions were being baulked and an intet- 
minable arbitral alternative was being 
oe by the Management. He exclaim- 
ed: 


“If such a settlement :arrived at was not 


. respected and implemented the machinery : 


‘Gujarat’ -Steel “Tubes Ltd: .v; Its Mazdoor Sabha. ' 


S.: C. 1925 


provided: by -Law would lose all meaning 
and so also the sanctity of the word of the 
Management or the word of the union. It 
is, therefore, essential to ascertain who 
was responsible for the breach of the 
agreement so solemnly entered into. 

Serious breach by management is al- 
leged and this is given as a-reason or is: 
made as an excuse for getting rid of the 
obligations arising out of the agreement 
which specifically could not be terminat- 
ed. for five years.” 

117. The narration continues and the 
following conclusion is reached: 

“ft is thus very clear that the company 
had fully discharged its obligation under | 
the agreement in respect of 64 discharged 
or dismissed workmen and the other work- 
men and the allegation made by the Sabha 
of the company having made a breach 
thereof is not correct.” 


118. We thus see, that at this stage, 
the arbitrator has merely made a genera- 
lised approach as if a commission of in- 
quiry were going into the conduct of the 
Management and the Sabha to discover 
who was blameworthy in the imbroglio. 
The award then viled round to a study 
of the case of the Sabha vis-a-vis the 
triple grievances, the Sabha had: 

“I shall first deal with the grievance 
regarding demands for implementation of 
the recommendations of the Wage Board”. 

‘418. The long and sterile correspons 
dence was set out and the arbitrator ar- 
rived at the conclusion that the insistence 
on reference’ to arbitration as against - 
négotiation was justified on the part of 
the Management: 


.“I, therefore, have accepted the version 
of the Management and disbelieved the 
motivated denial of the Sabha in this res- 

ct » i 


120. The. culmination of the protract- 
ed discussion on the atmosphere and en- 
vironment, rather than on the actual 
charge against each worker, was record- 
ed in the Award: 


“I have exhaustively, perhaps more 
exhaustively than even necessary, dealt 


with the allegations made by the Sabha 
that the Management had committed 
breach of agreement by refusing to ac- 
cede to the demand of the Sabha for im- 
plementation of recommendations of the 
Wage Board. There appears to be no 
doubt that the Management had agreed 
to implement the recommendation of the 
Wage Board. There is also not the least 
doubt the Managment was ready and 
willing: to implement the reconimendations 
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of the Wage Board it was because it was 
prevented sy the Sabha from doing so.” 


121. An analysis of the Management’s 
conduct in the matter of non-implementa- 
tion of the Wage Board recommendation 
was thereefter made by the Arbitrator 
and he wound up thus: 

“I am satisfied that the Company had 
not committed any breach of the settle- 
ment dated 4-8-1972 at least so fár as im- 
plementation of the recommendations of 
the Wage Board is concerned.” 


122. Tke question of bonus for the 
year 1971 was also considered and dis- 
missed and the Sabha’s case to that extent 
was negatived. Again, the plea for wages 
for the period of the lock-out was also 
. negatived with the observations: _ 

“I fail to see how the Sabha can allege 
breach of the agreement dated 4-8-1972 in 
view of the clear unequivocal terms con- 
tained in Clause 4 of that Agreement.” 


128. In this strain the Award continu- 
ed and the refrain was the same that the 
Sabha was in the wrong. The Award even 
went to the exaggerated extent of mor- 
bidly holcing that the workers were wear- 
ing printed badges which, along with 
other circumstances, amounted to a breach 
of the agreement! i 


124. The Award then moved on to the 
strike of January 27, 1973 because it led 
to the dismissal of`all the workmen. -Un- 
til this stage, the arbitrator was merely 
painting the background and, at any rate, 
did not engage himself in isolating or 
identifying any worker or any miscon- 
duct. He merely denounced the Sabha, 
which is neither here nor there, in the 
matter of eboplinay progeria against 
each individual workman. He missed the 
meat of the matter. The relevant portion 
of the Award based on generalisation pro- 
ved this error: i 

“I am concerned herein with the ques- 
tion whether the discharge or dismissal 
of the 40) workmen was legal and proper 
or not and what relief to grant to them. 

Approached from any point of view the 
. action of the Company appears to me to 
be legal, proper and justified and the 
demands on behalf of these workmen 
must be rejected.” 5 


125. A condemnation of the Sabha and 
` an apprcval of the Management's handl- 


ing of the strike are miles away from the: 


issue on hand. _ a 
126. ‘We observe here also an unfor- 

tunate failnre to separate and scan the 

evidence with specific reference to charges 
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against individual workman. On the cou- 
trary, all that we find in the award is an 
autopsy of the strike by the Sabha and 
a study of its allegedly perverse postures. 


A disciplinary inquiry resulting in punish-) 


ment of particular delinquents cannot but 
be illegal if the evidence is of mass mis- 
conduct by unspecified strikers led by 
leaders who are perhaps not even work- 
men. , We are constrained to state that 
pointed consideration of facts which make 
any of the 400 workmen guilty, is a search 
in vain. The award being ex facie blank 
from this vital angle, the verdict must 
prima facie rank as void since ' vicarious 
guilt must be brought home against the 
actively participating members of a col- 
lectivity by positive testimony, not by 
hunch, suspicion or occult intuition. The 
short position is this. Is there a punish- 
ment of any workman? If yes, has it been 
preceded by an enquiry? If not, does the 
Management desire to prove the charge 
before the tribunal? If yes, what is. the 
evidence, against whom, of what miscon- 
duct? If individuated proof be forthcom- 
ing and relates to an illegal strike, the 
further pre is this: was the strike un- 
justified? If yes, was the accused worker 
an active participant therein? If yes, what 
role did he play and of what acts was he 
author? Then alone the stage is set for a 
just punishment. These exercises, as an 
are fundamental. 
Generalisation of a violent ‘strike of a 
vicious Union leadership, of strikers fana- 
tically or foolishly or out of fear, failin 

to report for work, are good backeroand 
material. Beyond that, these must be iden- 


tified by a rational process, the workmen,| ` 


their individual delinquency and the sen- 
tence according to their sin. Sans that, 
the dismissal is bad. Viewed from this 
perspective, the Award fails. 


127. The Arbitrator comes to grips 
with the core question of discharge simpli- 
citer versus. dismissal as punishment 
but not with the identification of 
delinquents and pepe as After refer- 

e Model Standing 
Orders he goes on to state the law cor- 
rectly by extracting observations from the 
tee Oil Company case (AIR 1960 SC 


128. Another vital facet of industrial 
law is that when no enquiry has been 
held by the Management before imposing 
a punishment (or the enquiry held is de- 
fective and bad), the whole field of de- 
linquency and consequent penalty is at 
large for the tribunal. Several rulings sup- 
port this logic. We are constrained to 


r 
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hold that a certain observation made per 
incuriam by Mr. justice Vaidyalingam, 
strongly relied on by Sri A. K. Sen, dces 


- not accurately represent the law, althouzh 


the learned Judge had earlier stated the 
law and ecase-law correctly, if we may say 
so with respect. 


129. A selective study of the case-lew 
is proper at this place. Before we do this, 
a few words on the basis of the right to 
strike and progressive legal thinking led 
by constitutional guidelines is necessi- 
tous. The right to unionise, the right to) 
strike as part of collective bargaining 
and, subject to the legality and humanity 
of the situation, the right of the weaker 
group. viz., labour, to pressure the stron- 
ger party, viz, capital, to negotiate amd 
render justice, are processes recognised 
by industrial jurisprudence and support- 


- ed by Social Justice. While society itse £, 


in its basic needs of existence, may not 
be held to ransom in the name of the 
right to bargain and strikers must obey 
civilised norms in the battle and not be 
vulgar or violent hoodlums, Industry, rz- 
presented by intransigent Managements, 
may well be made to reel into reason ty 
the strike weapon. and cannot then squeal 
or wail and complain of loss of profits er 
other ill-effects but must negotiate or get 
a reference made. The broad basis is 
that workers are weaker although they 
are the producers and thei struggle to 
better their lot has the senction of the 
rule of law. Unions and strikes are no 
more conspiracies than professions and 
political parties are, and, being fer 


- weaker, need succour. Part IV of the Cor- 


stitution, read with Art. 19, sows the seeds 
of this burgeoning jurisprudence. The 
Gandhian quote at the beginning of this 
judgment sets the tone of economic equity 
in Industry. Of course, advyenturist, es- 
tremist, extraneously inspired and pueril 
strikes, absurdly insane persistence and 
violent or scorched earth policies boome- 
rang and are anathema for the law. With- 
in these parameters the right to strike is 
integral to collective bargaining. 


130. Responsible trade unionism is an 
instrument of concerted action and the 
laissez faire law that all strikes are ipsc 
facto conspiracies, is no longer curren 
coin even in Adam Smith's Englisk 
country. Lord Chorley, in Modern Law 
Review, Vol. 28, 1965, p. 451, is quotec 
as saying that law must be altered as z 
consequence of Rookes v. Barnard ((1964; 
1'All ER 867), so -as to remove the effects 
of decisions of conspiracy and intimida- 
tion. He goes on to state that Allen v. 
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Flood (1898 AC 1) and Quinn v. Leathem 
(1901 AC 495) taking the conspiratorial 
view must never be permitted to be quot- 
ed in courts. In contrast, reference was 
made to Willis on Constitutional} Law, 
pp. 878-879, wherein the Supreme Court 
of America reflects the impact of capi- 
talistic development and the economic 
views of the judges and the fact that the 
judges are members of a social order and 
a social product and the decisions are due 
more to the capitalistic system and the 
world of ideas in which the judges live. 
Our Constitution is clear in its mandate, 
what with Art. 39A superadded and we 
have to act in tune with the values en- 
shrined therein. 


131. The benign attitude towards 
strike being what we have outlined, the 
further question arises whether in the 
light -of ‘the accepted finding that the 
strike as such was illegal and, . further, 
was unjustified, all the strikers should 
face the penalty of dismissal or whether 
individual cases with special reference to 
active participation in the strike, should 
be considered. A rapid but relevant glance 
at the decided cases may. yield dividends. 
In India General Navigation and Rly. Co. 
Ltd. v. Their Workmen, AIR 1960 SC 219, 
this Court did observe that if a strike is 
illegal, it cannot be called ‘pertectly jus- 
tified’. But, between ‘perfectly justified’ 
and ‘unjustified the neighbourhood is 
distant. Mere illegality of the strike does 
not per se spell unjustifiability. For in 
Crompton Greaves Ltd. v. Workmen (AIR 
1978 SC 1489) this Court held that even 
if a strike be illegal, it cannot be casti- 
pied as unjustified, unless the reasons 


for it are entirely perverse or unreasonable 


— an aspect which has to be decided on 
the facts and circumstances of each case. 
In that decision, this’ Court awarded 
wages during the strike period because 
the Management failed to prove that the 
workmen resorted to force and violence. 
Even in India General Navigation and 
Rly. Co. Ltd. (supra) where the strike was 
illegal and affected a public utility ser- 
vice, this Court observed that “the only 
question of -practical importance which 
may arise in the case of an illegal strike, 
would be the kind or quantum of punish- 
ment, and that, of course, has to be modu- 


lated in accordance with the facts and 
circumstances of each case...... There 


may be reasons for distinguishing the 
case of those who may have acted as 
mere dumb-driven cattle from those who 
have taken an active part in fomenting 


the trouble and instigating workmen to 


join ‘sucha strike; or have taken recourse 
to violence.” Sn ; 


The court after holding that the strike - 
was illegal “and that it was not even jus- 


tified” made a pregnant observation: 
“To determine the question of punish- 
ment, a clear distinction has to be made 
between those workmén who not only 
joined in sich a strike, but also took part 
in obstructing the loyal workmen from 
carrying on their work, or took part in 
violent demonstrations, or acted in 
defiance of law and order, on the .one 
hand, and those workmen who were more 
or less silent participators. in such a strike 
on the othar hand. It is not in the interest 
of the industry that there should be a 
wholesale dismissal of all the workmen 
who merely participated in such a strike. 
It is certainly not in the interest of the 
workmen themselves. An Industrial Tri- 
bunal, therefore, has to consider the ques- 
tion of punishment, kéeping in view the 
overriding consideration, of the full and 
efficient working of the Industry as a 
whole. The punishment of dismissal or 
termination of services, has, therefore, to 
be imposed on such workmen as had not 
only participated in the illegal strike, but 
had fomented it, and had been guilty of 


violence or doing acts detrimental to the. 


maintenance of law and. order in the 
locality where work had to be carried on.” 
After noticing the: distinction between 
peaceful strikers.and violent strikers, 
Sinha, J., in that case, observed: 

“it must be clearly understood by those 
who take part in an illegal strike that 
thereby they make themselves liable to be 


dealt with by their employers.. There may - 


be reasons for distinguishing the case of 
those who may have acted as mere dumb 
driven cattle from those who have taken 
an active part in fomenting the trouble 
and instigating workmen to join such a 
strike, or have taken recourse to violence.” 
The same line of dichotomy is kept up:. 

“Both the types of workmen may have 
been equally guilty of participation in the 
illegal strike, but it is manifest that both 
` are not liable to the same kind of punish- 
ment.” ` 


Significantly, the Court stressed the need 





for individual charge-sheet being deliver- - 


ed to incividual workmen so that the: de- 
gree of misconduct of each and the puni- 
tive deserts of each may be separately 
- considered. _We-may as - well refer to a 
_ few more rulings since considerable argu- 
mént -was ‘expended on: this point. ` 
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-- 182. This Court in M/s. Buin & Co. 
Ltd. v. Their Workmen, AIR.1959 SC 259 
clearly laid down that mere participation 


in the strike would not justify the suspen- . 
‘sion or dismissal of workmen particularly 
where no clear distinction can be made . 


between those persons and the very large 
number of workmen who had been taken 


back into seryice although they had parti- 





-cipated in the strike. After referring to 


the ratio in M/s. Burn & Co. Ltd. case, 
this Court in Bata Shoe Co. (P) Ltd. v. 
D. N.. Ganguly, (1961) 3 SCR 808: (AIR 
1961 SC 1158) observed that there is no 
doubt that if an employer makes an un- 
reasonable discrimination in the matter 
of taking back employees there may in 
certain circumstances. be reason for the 
industrial tribunal to interfere; but the 
circumstances of each case have to be 
examined before the tribunal can interfere 
with the order of the employer in a pro- 
perly held managerial inquiry on the 
ground of discrimination. The Court then 
proceeded to determine the facts placed 
before it. Sri Sen specifically pointed out 
that in the Bata Shoe Co.’s case this 
Court distinguished the decision in India 
General Navigation & Rly. Co. Ltd. and 


‘observed that the decision in that case 


was on the facts placed before the Court. 
In fact, Bata Shoe Co.’s case does not lay 
down any distinct proposition about the 
treatment to be meted out to participants 
in strike and actually it is a decision on 
its own facts. 
183. In The Swadeshi Industries Ltd. 
v. Its Workmen, AIR 1960 SC 1258; the 
Morgen after holding that the strike 
was illegal, terminated the services of 280 
workmen without . framing any charge- 
sheet or holding any enquiry. It was con- 
tended that the strike was not legal. The 
Court observed that collective bargaining 
for securing improvement on matters like 
basic pay, dearness allowance, bonus, 
pori ent fund and gratuity leave and 
olidays was the penny object of a trade 
union and when demands like these were 
put forward and thereafter a strike was 
resorted to in an attempt to induce the 
company to agree to the . demands or at 
least to open negotiations the strike must 
prima facie be considered justified. As 
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the order of termination was found to be - 


illegal. it was held that reinstatement with 
back. wages must follow as a matter of 
course, not necessarily because new hands 
bad. not been inducted. ga 
- 184. -In I: -M.H. ‘Press, Delhi v. Addi. 
Industrial Tribunal Delhi, AIR 1961 SG 
1168 this Court’ was called upon to exa- 
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mine the ratio in Model Mills case, AIR 
-1958 SC 311 and India General Naviga‘ion 
& Rly. Co. Ltd. case AIR 1960 SC 219 and 
this Court in’ terms affirmed the ratie in 
India General Navigation & Railway Co. 
Ltd. observing that mere taking par: in 
an illegal strike without anything fur-her 
would not justify the dismissal of all tha 
workmen taking part in the strike. 

185. In Indian Iron & Steel Co. “td. 
v. Their Workmen, 1958 SCR 667 at 
p. 685: (AIR 1958 SC 180) this Court ob- 
served that the management of a concern 
has power to direct its own internal ad- 
ministration and discipline but the power 
is not unlimited and when a dispute 
arises, Industrial Triburals have teen 
given the power to see whether the termi- 
nation of service of a workman is justified 
and to give appropriate relief. It may be 
noticed that the decision is prior to in- 
troduction of S. 11A. It would thus ap- 
pear that the important effect of omission 
to hold an enquiry was merely this chat 
the tribunal would have to consider not 
only whether there was a prima facie ease 
but would decide for itself on the svi- 
dence adduced whether the charges. Lave 
been made out. A defective enquiry in 
this connection stood on the same too-ing 
as no enquiry and in either case the tri- 
bunal would have jurisdiction to go -nto 
the entire matter and the employer wculd 
have to satisfy the tribunal that on the 
facts the order of dismissal or discherge 
was proper. (See Workmen of Motipur 
Sugar Factory. (Pvt.) Ltd. v. Motipur 
Sugar Factory, (1965) 3 SCR 588 at p. 597: 
(AIR 1965 SC 1808) and Provincial Trans- 
port Service v. State Industrial Court 
(1963) 8 SCR 650:(AIR 1963 SC 14). 
Once, therefore, it was held that the en- 
quiry was not proper, it was irrelevant 
whether the workman withdrew from the 
enquiry or participated ir. it, the decision 
had to be on appraisal of evidence, and 
if it was found that the enquiry was not 
. proper the whole case was open _be“ore 
the labour court to decid2 for itself whe- 
ther the charge of misconduct was’ prov- 
ed and what punishment should be 
awarded (See Imperial Tcbacco Company 
of India Ltd. v. Its Workmen AIR 1362 
SC 1348). 

186. As against the above proposi- 
tions, Sri Sen relied upon the observations 
of this Court in Oriental Textile Finish- 
Labour . Court, 
1 SCR. 490:(AIR 1972 


ing Mills, Amritsar v. 
Jullundur, (1972 


SC 277)..We fail to see how. it runs.coun- ` 


ter to the established. - principle. The. 
< . Court, in fact, -held that even where the 
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strike is illegal, before any action was 
taken with a view to-punishing the strik- 
ers a domestic enquiry must be held. 
Even though the Standing Orders pre- 
scribing enquiry before punishment did 
not provide for any such enquiry the 
Court held that-nonetheless a domestic 
enquiry should have been held in order 
to entitle the management to dispense 
with the service of the workman on the 
ground of misconduct, viz., participation 
in the illegal strike. After so saying, the 
Court agreed with the view of the Court 
in India General Navigation & Rly. Co. 
Ltd. case’ (AIR 1960 SC 219) and re- 
affirmed the principle that mere taking 


part in an illegal strike without anything 
further would not necessarily justify the 


dismissal of all the workers taking part 
in the strike and that if the employer, be- 
fore dismissing a , workman, gave him 
sufficient opportunity of explaining his 
conduct and no question of mala fides or 
victimisation arose, it was not for the tri- 
bunal in adjudicating.the propriety of 
such dismissal to look into the sufficiency 
or otherwise of the evidence led before 
the enquiry officer or insist on the same 
degree of proof as was required in a 
court of law, as if it were sitting in ap- 
peal over the decision of the employer. 

187. Another aspect of this case em- 
phasised that it could not be dogmatised 
as a matter of law that an overt act such 
as intimidation or instigation of violence 
was necessary in order to justify termina- 
tion of service for participating in an 
illegal strike. On the facts of that case, 
even though it was found that no domes- 
tic enquiry was held, reinstatement was 
refused on the ground that misconduct 
was made out. 


188. Sri Sen, of ‘course, relied on this 
judgment to show that where a strike was 
resorted to and the workers were called 
upon to join service within the stipulated 
time, on their failure it was open to the. 
company to employ new hands. This is 
reading more into the ruling than is war- 
ranted. X 


139. We- cannot agree that mere fail- 
ure to report for duty, when a strike is 


‘on, necessarily means misconduct. Many 


a workman, as a matter of prudence, may 
not take the risk of facing the militant 
workmen or the Management’s hirelings 
for fear, especially when there is evi- 
dence in the case from the Sabha that the. 
Management had hired -goondas and from 
the Management that the striking van- 
guard was violent. It is ‘also possible, _ in 
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. the absence of evidence to the contrary, 
that several workmen might not be post- 
ed with the Management’s. notice of re- 
call or the terms on which they were. be- 
ing recalled: In this view, we are not able 
to uphold the conclusion of the arbitrator 
that the punishment of dismissal was .ap- 
propriate for the entire mass of workmen 
whose only guilt, as proved was nothing 
more than passive participation in the 
illegal and unjustified strike by not re- 
porting for duty. The verdict is inevitable 
that the discharge is wrongful. 


140. The only comment we reluctantly 
make about the otherwise thorough award 
of the Arbitrator is that omnibus rhetoric 
about the obnoxious behaviour of a class 
may not make-do for hard proof of spe- 
cific acts of particular persons where a 
punitive. jurisdiction is exercised. 


_ j41. What, then, is the normal rule in 
the case of wrongful dismissal when the 
workmen claim reinstatement with full 
back wages? The High Court has held 
-the discharge wrongful and directed re- 
storation with an equitable amount `O 
back wages. The following rulings of this 
. Court, et al, deal with this subject: ` . 


142. The recent case of Hindustan Tin 
Works v. Its Employees, AIR 1979 SC 75 
at pp. 77-78 : (1978 Lab IC 1667) sets ont 
the rule on reinstatement and back wage 
when the order of discharge is de- 
molished: . . i 


“It is no more open to debate that in 
the feld of industrial jurisprudence & 
declaration can be given that the termi- 
nation of service is bad and the workman 
continues tc be in service. The spectre 
of common law doctrine that contract of 

ersonal service cannot be specifically en- 
orced or the doctrine of mitigation of 
damages dozs not haunt this branch of 
law. The relief of reinstatement with 
continuity of service can be granted 
where termination of service is found to 
be invalid. It would mean that the em- 
ployer has taken away illegally the right 
to work of the workman contrary to the 
relevant law or in breach of contract and 
simultaneously deprived the workman of 
his earnings. If thus. the employer is 
found to be in the wrong as a result `of 
which the workman is directed to be rein- 
stated, the employer could not shirk his 
responsibility of paying the wages which 
the workman has been deprived of by the 
illegal or invalid action of the employer. 
Speaking realistically, where termination 
of service is questioned as invalid or ille- 
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gal and the workman has to go through 
the gamut of litigation, his capacity te 
sustain himself throughout the protracted 
litigation is itself such an awesome tactor 
that he may not survive to see the day 
when law’s proverbial delay has become 
stupefying. If after such a protracted time 
and energy consuming litigation during 
which period the workman just sustains 
himself, ultimately he is to be told _ that 
though he will be reinstated, he will be 
denied the back wages which - would be 
due to him, the workman would be sub- 
jected to a sort of penalty for no fault of 
his and it is wholly undeserved. Ordinarily, 
therefore, a workman whose service has 
been illegally terminated would be entitl- 
ed to full back wages except to the ex- 
tent he was gainfully employed during 
the enforced idleness. That is the normal 
rule. Any other view would be a premium 
on the unwarranted litigative activity’ of 
the employer. If the employer terminates 
the service illegally and the termination. 
is motivated as in this case, viz., to resist 
the workman’s demand for revision of 
wages, the termination may well amount 
to unfair labour practice. In such circum- 
stances reinstatement being the normal 
rule it should be followed with full back 
wages. Articles 41 and 48 of the Consti- 
tution would assist us in reaching a just 
conclusion in this -respect...... In the 
very nature of things there cannot be a 
strait-jacket formula for awarding relief 
of back wages.. All. relevant considera- 
tions will enter the verdict. More or less, 
it would be a motion addressed to the 
discretion of the Tribunal. Full back 
wages would be the normal rule and the 
party objecting to it must establish the 
circumstances necessitating departure. At 
that stage the Tribunal will exercise its 
discretion keeping in view all the relevant 


circumstances. 


143. -Dealing with the complex of 
considerations .bearing on payment of 
back wages the new perspective emerging 
from Art. 48A cannot be missed, as ex- 
plained in Hindustan Tin Works, Labour 
isno more a mere factor in production but 
a partner in Industry, conceptually speak- 
ing and less than full back wages is a sacri- 
fice by those who can best (least?) afford 
and cannot be demanded by those, who 
least sacrifice their large ‘wages’ though 
can best afford, if financial constraint is 
the ground urged by the latter (Manage- 
ment) as inability to pay full back pay to). 
the former. The morality of law and. the 
constitutional mutation implied in Arti- 
cle 43A bring about a pew equation in 


1980 
industrial relations. Anyway, in the 
Hindustan Tin Works’ csse, 75 per cent 


of the past wages. was directed to be paid. 
Travelling over the same ground by gaing 


through every precedent is supererogacory - 


and we hold the rule is simple that the 
discretion to deny reinstatement or pare 
down the quantum of back wages is ab- 
ent save for exceptional reasons. É 


144. It must be added however hat 
particular circumstances cf each case may 
induce the court to mod:fy the direccion 
in regard to the quantum of back wages 
payable as happened in the India Genaral 
Navigation and Railway Co. Ltd. v. Their 
Workmen (AIR 1960 SC 219) (supra). We 
may, therefore, have to consider. en 
finally moulding the relief, what, in this 
case, we should do regarding reinstate- 
ment and back wages. 


A sum-up. 


145. We may now crystallise our con- 
clusions in the light of the long discus- 
sion. The basic assumption we make is 
that the strike was not only illegal but 
also unjustified, On the latter part, a con- 
trary view cannot be ruled out in the zir- 
cumstances present but we do not re- 
investigate the issue since the High Ccurt 
has proceeded on what both sides have 
taken for granted. The Management. in 
our view, did punish its 853 workmen 
when it discharged them for reasons of 
misconduct set out in separate but inte- 

rated proceedings, even though, with 
legal finesse, the formal order was phras- 
ed in harmless verbalism. But fine words 
butter no parsnips, and law, in its intelli- 
gent honesty, must be blunt and wher it 
sees a spade, must call it a spade. The 
action taken under the general law or -he 
standing orders, was illegal in the ab- 
sence of individualised cherge-sheets, pro- 
per hearing and personalised punishment, 
if found guiltv. None of these steps hav- 
ing been taken, the discharge orders ware 
still-born, But the Management could, as 
in this.case it did, offer to make out the 
delinquency of the employees and the 
arbitrator had, in such cases, the ‘full 
jurisdiction to adjudge de novo both guilt 
‘and punishment. We hold that Sec. 11A 
does take in an arbitrator too, and, in this 
case, the arbitral reference, apart . frem 
Sec. 11A, is plenary in sccpe. 


146. In the second chapter of our sun- 
up, the first thing we decide is that Anti- 
cle 226, however restrictive in practice, 
is a power wide enough, in all conscience, 
to be a friend in need when ‘the summons 
comes in a crisis from a victim uf injus- 
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tice; and, more - importantly, this extra-. 
ordinary reserve power is unsheathed to 
grant final relief without necessary re- 
course to a remand. What the tribunal 
may, in its discretion, do, the High Court 
too, under Art. 226, can, if facts compel, do- 
Secondly, we hold that the Award suffers 
from a fundamental flaw that it equates 
an illegal .and unjustified strike with 
brazen misconduct by every workman 
without so much as - identification .of the 
charge against each, the part of each, the 
punishment for each, after adverting to 
the gravamen of his misconduct meriting 
dismissal. Passive participation in a strike 
which is both illegal and unjustified does 
not ipso facto invite dismissal or punitive 
discharge. There must be active indivi- 
dual excess such as master-minding the 
unjustified aspects of . the strike, e. g., 
violence, sabotage or other reprehensible 
role. Absent such gravamen in the accusa- 
tion, the extreme economic penalty of dis- 
charge is wrong. An indicator of the ab- 
sence of such grievous guilt is that the 
Management, after stating in strong terms 
all the sins of the workmen, took back 
over 400 of them as they trickled back 
slowly and beyond the time set, with con- 
tinuity of service, suggestive of the dubi- 
ety of the inflated accusations and aware- 
ness of the minor role of the mass of 
workmen in the lingering strike. Further- 
more, even though all sanctions short of 
punitive discharge may be employed. by 
a Management, in our current conditions 
of massive unemployment, low wages and 
high cost of living, dismissal of , several 
hundreds, with disastrous impact on 
numerous families, is‘of such sensitive 
social concern that, save in exceptional 
situations, the law will inhibit such a 
lethal step tor the peace of the Industry, 
the welfare of the workmen and the 
broader justice that transcends transient 
disputes. The buman dimensions have 
decisional’ relevance. . We hold the dis- 
charge orders, though approved by the 
Arbitrator, invalid. 


147. The last part of our conclusions 
relates to the relief which must be 
fashioned with an eye on mutual equities 
We cannot ignore a few raw realities 
since law is not dogmatics but pragma- 
tics, without temporising on principle 
The Management’s limitations in absorb- 
ing all the large number of discharged 
employees all at once. when, steel, the 
raw material, is scarce, is a problem. ` 
Likewise, their inability to pay huge sums 
by way of back wages or otherwise, 
without crippling the progress of the in- 
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dustry, cannot be overlooked- but cannot: the charges were dropped and individual 


be overplayed after Hindustan Tin Works 


AIR 1979 SC. 75, Another factor which 
cannot be wished away is the presence ot 


over. a couple of hundred workmen, with’ 


varying lengths of service, who may 
have to be sacked if the old workmen. 
are to be brought back. It is a problem 
of humanist justice. Lastly, the rugged 
fact of life must not be missed that some. 
of the workmen during: the long years of 
desperate litigation, might have sought 
jobs elsewhere and most of them per- 
haps have, for sheer survival, made at 
least a starving wage during the prolong- 
ed _ idle interval. This factor too is a 
weak consideration, tested by the reason- 
ing in Hindustan Tin Works. Moreover, 
rationalisaticn of re-absorption of the re- 
moved workmen requires attention to the 
classification of permanent workmen and 
their casual counterparts. Every proposal 
must be bottomed on the basic economic 
fact that the beneficiaries are from the 
many below the’ destitution line. This 
Court has, in a very different context 
though has’ drawn attention to the Gan- 
dhian guideline: 

“Whenever you are in doubt....apply 
the following test. Recall the face of the 
poorest and the weakest man whom you 
may have seen, and ask yourself, if - the 
step you contemplate is going to be of 
any use to him.” , Sa 
It is apt here. 


148. This perspective informs our 
decision. What did the High Court 
do regarding reinstatement and should 


we modify and why? If the discharge is 
bad, reinstetement is the rule. In India 
General Nevigation, AIR 1960 SC 219, 
Punjab National Bank, AIR 1960 SC 160 
and Swadeshi Industries, AIR 1960 SC 
1258, et al, restoration, despite large num- 
bers, was directed. But most rules have 
exceptions wrought by the_ pressure of 
|life and Oriental was relied on to - con- 
tend that reinstatement must be denied. 
There is force in the High Court’s reason- 


_ ing to distinguish Oriental, as we hinted’ 


earlier and we quote: 


“There were only 22 workmen involv- 
ed in that case.-The management had 
made genuine and persistent efforts to 
persuade the concerned workmen to’ call 
_ off the strike and join work. Those efforts 
were made at-three different stages, 
namely, (Ii immediately after the work- 
ers went cn the lightning strike and be- 
fore~charge-sheets -were issued. (2) after 


notices were sent to the -workmen asking 
them to resume work by specified dates 
and (3) after the orders of termination 


.were served and conciliation proceedings 


were commenced pursuant to the demand 
notice. But this is not all. Even the Lab- 
our Officer and Labour Inspector had 
tried to persuade the concerned workmen 
to join duty before the charge-sheets 
came to be issued. As against these re- 
peated bona fide attempts on the part of 
the management and an outside agency 
to persuade the erring workmen, they not 
only did not resume work but also failed 
to acknowledge or send a reply to tha 
individual notices served upon them re- 
questing them to resume work and they 
appear to have made it a condition prece- 
dent to their joining duty that the sus- 

ended workmen should also be taken 

ack. Even under such circumstances, 
the management did not straightway 
terminate their services but gave indivis 
dual notices requiring the concerned 
workmen to show cause why their names 
should not be struck off and asked them 
to submit their reply by a certain date. 
Even those notices were not replied. It is 
only thereafter that the services of the 
concerned workmen came to be terminat- 
ed. It is. against this background that the 
Supreme Court held that there was “a 
persistent and obdurate refusal by the 
workmen to join duty” notwithstanding 
the fact: that “the management has done 
everything possible to persuade them and 
give them opportunities to come back to 
work” and that they had without any 
sufficient cause refused to do so which 
constituted “misconduct” so as to “justify 
the termination of their services”. 


“....1f the workmen had been ap- 
proached individually, not only those 
amongst them who were unwilling to join 
strike but were prevented from joining 
work would have taken courage to re- 
sume duty but even those amongst them 
who were- undecided could also have 
been won over. That apart, those notices, 
as their contents disclose, were hardly 
persuasive efforts. They were a mixture 
of ultimatums, threats, complaints and 
indictment of the workmen and the 
Sabha. Was it, therefore, a genuine effort 
on the part of a keenly desirous employer 
to offer an olive branchP In Oriental, 


orders: of termination were passed only 
after giving individual notices to the con- 
anc workmen to show cause why. theirt 
names should not be struck off. Besides, 
those notices were given after ..charges 
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formally served. upon each workman -ear- 
lier were dropped and persuasive efforts 
made in the meantime had failed.. None 
of those steps was taken herein. All that 
happened was that in one of the notices 
meant for mass consumption and circula- 
tion, such intimation was given.” 

149. Even so, during the several years 
of the pendency of the dispute, surely 
some workmen would have secured em- 
ployment elsewhere as was conceded by 
counsel at a certain stage, and it is not 
equitable to recall them merely to vindi- 
cate the law especially when new work- 
men already in precarious service may 


have to be evicted to accommodate them.. 


In the course of the debate at the bar we 
gained the impression that somewhere 
around a hundred workmen are likely to 
be alternatively employed. Hopefully, 
there is no hazard in this guess. 


150. Another facet of the relief turns 
on the demand for full back wages. Cer- 
tainly, the normal rule, or. reinstatement, 
is full back wages since the order of 
termination is non est. Lad’s case (1979) 1 
SCC 590: (AIR 1979 SC 582) and Panitole 
Tea Estates case (1671) 3 SCR 
774:(AIR 1971 SC 2171). Even so, 
the industrial court may well slice off 
a part if the workmen arə not wholly 
blameless or the strike is illegal and un- 


justified. To what extent wages tor the 


long interregnum should be paid is, there- 
fore, a variable dependant on a complex 


of circumstances. (See for e. g. (1967) 15 
Fac LR 895 paras 3 and 4) (SC). 
151. We are mindful cf the submis- 


~ gion of Sri Tarkunde, urged in the con- 
nected appeal by the Sabha, that where 
no enquiry has preceded a punitive dis- 
charge and the ‘tribunal, foz the. first time, 
upholds the punishment this Court has in 
D. C. Roy y. Presiding Cfficer, Madhya 
Pradesh Industrial Court, Indore, (1976) 
8 SCR 801: (AIR 1976 SC 1760) taken 
the view that full wages must be paid 
until the date of the award. There cannot 
be any relation back of the date of dis- 
missal to when the Management passed 
the void order. 


152. Kalyani (1968) 1 Lab LJ 679: 
(AIR 1963 SC 1756) was cited to support 
the view of relation back of the Award 
to the date of the employer's termination 
orders. We do not agree tkat the ratio of 
Kalyani corroborates the proposition pro- 


pounded.. Jurisprudentially, approval is 


not creative but confirmatcry and there- 
fore relates back. A void dismissal is 


just void and does not exist. .If the Tribu». 
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nal, for the first time, passes:an order re- 
cording a finding of misconduct and thus 
breathes life into the dead shell of the 
Management's order, pre-dating of the 
nativity does not arise. The reference. to 
Sasa Musa (AIR 1959 SC 928) in Kalyani 
enlightens this position. The latter case of _ 
D. C. Roy v. Presiding Officer, Madhya 
Pradesh Industrial Court, Indore (supra) 
specifically refers to Kalyani’s case and 
asa Musa’s case and holds that where 
the Management discharges a workman 
by an order which is void for want of an 
enquiry or for blatant violation of mules 
of natural justice, the relation-back doc- 
trine cannot be invoked. The jurispru- 
dential difference between a void order, 
which by a subsequent judicial resuscita- 
tion comes into being de novo, and an 
order, which may suffer from some de- 
fects but is not still-born or void and all 
that is needed in the law to make it good 
is a subsequent approval by a tribunal 
which is granted, cannot be obfuscated. 


158. We agree that ‘the law stated in’ 
D. C. Roy (AIR 1976 SC ‘1760) (supra) is 
correct but now that ‘the termination 
orders are being set aside, the problem 
does not present itself directly. Even the 
other alternative submission of Sri Tar- 
kunde that if the plea of the Manage- 
ment that the order is a discharge simpli- 
citer were to be accepted, the result is a 
retrenchment within the meaning of Sec- 
tion 2 (00) which, in this case, is in vio- 
lation of S. 25F and therefore bad, is not 
a point ia i earlier, We are disposed to 
stand by the view that discharge, even 
where it is not occasioned by a surplus of 
hands, will be retrenchment, having re- 
gard to the breadth of the definition ‘and 
its annotation in (1977) 1 SCR 586: (AIR 
1977 SC 81). But the milieu in which the 
order was passed in February 1978 is not 
fully available, viewed from this new 
angle. So we’ decline to go into that con- 
tention. : 
Final Relief. 

154. We are concerned with 400 work- 
men, some of whom have been claime 
by death or other irreversible causes — 
casualties of ce longevity! 370 work- 
men are left behind, of whom 289 are ad- 
mittedly permanent. We have already 
stated that 100, out of them, are probably 
fixed up elsewhere. So, we exclude them 
and direct that the remaining 189 alone 
will be reinstated. A list of the aforesaid 
100 workmen will be furnished to the 
Management by the Sabha within two 
weeks from today. That shall be accept- 
ed .as correct and final ©. wis eee igo 


` 
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155. While reinstatement is refused 
for these 100 workmen, when shall they 
be deemed to have ceased to be in ser- 
vice for drawal of terminal benefits? 
Their discharge orders having been quash- 
ed, they remain in service until today. 
We concluded the arguments on Aug. 3, 
1979 and on the eve of the closure of 
counsel’s submissions certain inconclusive 
settlement proposals were discussed. We, 
therefore, consider August 8, 1979 as a 
‘pivotal point in the calendar with refer- 
ence to which the final relief may be 
moulded. We direct that the 100 work- 
men for. whom reinstatement is being re- 
fused will be treated as in service until 
August 8, 1979 on which date they will 
be deemed to have been retrenched. We 
direct this step with a view to pragmatise 
the situaticn in working out the equities. 
These 100 will draw terminal benefits 
plus 75 per cent of the back wages. This 
scaling down of back pay is consistent 
. with the assumption that somewhere ir 
the past they had secured alternative 
employment. The long years and the 
large sum payable also persuade us te 
make this minor cut. Of course, in addi- 
tion, they will be entitled to retrench- 
ment benefits under S. 25F of the Act. 
and one month’s notice pay. ¢ 


156. The remaining 189 will be award- 
ed 50 per cent of the back wages since 
we are restoring them. The High Cour: 
has adopted this measure and so we dc 
not depart from it. The case of the hund- 
red. stands on a slightly different footing, 
because some compensation in lieu of re- 
fusal of reinstatement is due to them anc! 
that also has entered our reckoning while 
fixing 75 per cent for them. The compu- 
tation of the wages will be such as ther 
would have drawn had they continued iz 
service ani on that the cut directed will 
be applied. - 


157. We have disposed of-the case o? 
the permanent workmen except to clarifr 
that in their case continuity of service 
will be maintained and accrual of bene- 
fits on that footing reckoned. The nex: 
category relates to casual employees, 181 
in number of whom 57 have less tham 
nine months’ service. The policy of the 
Act draws a distinction between thosa 
with service of 240 days and more. and 
‘others with less. The casuals with less tham 
_ nine months service are 57 in number 
and we do not think that this fugitive 
service should qualify for reinstatement 
especially when we find a number of im 
termediate recruits, with longer thouga 
untenable service, have: to be baled out. 
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We decline reinstatement of these 57 
hands. The other 74 must be reinstated 
although notionally but wrongly they are 
shown as casual. In the ‘ife’ sense, all 
mortals are casuals but in the legal sense, 
those with a record of 240 -days on the 
rolls, are a class who have rights under 
industrial law. We direct the 74 long-term 
casuals aforesaid to be reinstated but not 
ones. To this extent, 
we vary the High Court’s order. 


158. We adapt the directive of the 
High Court regarding the back wages to 
both categories of casuals excépt that for 
the lesser class of 57 casuals, a fat sum 
of Rs. 1000/- more will be paid as a 
token compensation in lieu of reinstate- 
ment. The reinstated casuals. (74 of them) 
will be put back as casuals but will be 
confirmed within six months from the 
date of rejoining since it is meaningless ‘ 
to keep them as casual labourers when 
they are, by sheer length of service, on 
the regular rolls. 


159. Two issues remain. When are the 
workmen ‘to be retaken and what is to 
happen in the meanwhile? How is. the 
amount. payable by the Management to 
be discharged and on what terms? Many 
yers have flowed by, thanks to the 
ong-drawn-out litigation. Further delay 
in putting back the workers will be un- 
fair. But the Management pleads that 
steel shortage cuts into the flesh of the 
factory’s expansion, without which addi- 
tional intake of workers is beyond their 
budget unless considerable time for re- 
absorption were given. But the lot of the 
workmen is unspeakable while the over- 
all assets and outlook of the Company 
are commendable enough to bear an in- 
creased wage “bill, Dives cannot com- 
plain when Lazarus asks for more crumbs. 
Even if a slight slant be made in favour 
of the Management, the direction to 
them to take back, in order of seniority, 
the first 70 , out of the 189 permanent 
workmen on or before December 31, 
1979 and the rest on or before March 81, 
1980 is the least that is just. Until those 
dates the workmen will be paid 2/8rd of 
their wages as now due. Of course, if any 
workman fails to: report for work within 
15 days of service of written notice to 
him, with simultaneous copy to the Sabha, 
he will not be eligible for any more re- 
instatement or wages. i 
` 160. The back-wages run into a large 
sum but a good part has been paid under 
the stay order- of this Court. We make it 
clear that the payments made will be 


4 
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ie credit and the balance if paid’ as 
irected below and within the time speci- 
fied will not carry interest. If default is 
made, the sums in defaut will carry 10 
per cent interest. 
161. The figures of amounts due will 
be worked out by both sides and ut 
into Court in 10 days from now. Half -he 
amount determined by the Court, aiter 
perusing both statements, will be ` paid 
directly to the workmen or deposited with 
the Industrial Tribunal who will give 
notice and make disbursements, on or 3e- 


fore 31-3-1980 and the other half on or 
before 30-9-1980. 

162. The conclusions may be capsu-at- 
ed for easier consumption. 


1. Out of 870 workmen directed to be 
reinstated by the High Court, 239 are 


. permanent. It is assumed. that 100 heve 


ty 
7 


found alternative employment and we 
not interested any more m reinstatement 
and they are to be excluded from the 
direction of reinstatement. The Compeny 
must, therefore, reinstate 189 permanent 
workmen and’ the list of 100 workmen 
who are not to be reinstated would be 
supplied by the Sabha within two weeks 
from the 
charge order in respect of 100 workmen 
hereinbefore mentioned would be set 
aside and they aré deemed to be in sər- 
vice till August 3, 1979, when they will 
be retrenched and they will be paid <e- 
trenchment compensation as provided in 
S. 25F plus one month’s day in lieu of 
notice, the compensation to be worked 
out on the basis of the wages that will 
be admissible under the recommendaticns 
of the Engineering Wage Board as gp- 
plicable to the Company. This amount 
will be paid in lieu of reinstatement aad 
they will also be. paid 75 per cent of te 
back wages. ; 

2. The remaining 189 permanent en- 
ployees would be paid 50 per cent ot he 
ie wages as directed by the Hizh 

ourt, : 


8. 70 out of 189 permenent workman 
directed to be reinstated should be pro- 
vided actual employment on or _ befcre 
December 31, 1979, and the rest on or 
before March 31, 1980, During this peried 
and till the actual reinstatement each one 
of these 189 workmen. shculd be paid 
2/3 of the monthly wages from August9, 
1979, when the hearing in this-case con- 
cluded. 50 per cent of the amount that 
becomes payable to each workman und2r 
the directions hereinabove given will be 
paid on or before March 31, 1980, ard 


ate of this judgment. The cis- 
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the balance on or before September 30, 
1980, and till then the amount will carry 
interest at the rate of 10` per cent. `` 


4, In respect of casual workmen whose 
‘service was. less than 9 months on the 
date of dismissal it would not be proper 
to grant reinstatement. They are 57 in 
number. The remaining casual workmen 
74 in number shall be reinstated. In case 
of 57 casual workmen to whom reinstate- 
ment is refused, the direction of the High 
Court is confirmed with the further addi- 
tion that each one will be -paid Rs. 1,000/- 
over and above the amount payable under 
the direction of the High Court and 
this would be in lieu of reinstatement. 
Casual workmen 74 in number and hav- 
ing service of more than 9 months on 
. the date of dismissal will be treated as 
confirmed within six months of the date 
‘of their rejoining and they will be offered 
reinstatement by March 31, 1980, and 
the High Court’s direction for back wages 
in their respect is confirmed. 


168. With these modifications, we dis- 
miss both the appeals. The Management- 
appellant will pay the costs of the Sabha- 
respondent, advocates fee being fixed at 
Rs. 5,000/-. 


An AFTERWORD. . 


164. This litigation, involving many 
workmen living precariously on poor 
wages amidst agonising inflation and 
a Management whose young budget, 
what with steel scarcity, may well be 
shaken by the burden of arrears, 
points to the chronic pathology of 
our Justice System.— the  intract- 
able and escalating backlog in, the 
Forensic Assembly Line that slowly spins 
Injustice out of Justice and effectually 
wears down or keeps out the weaker 
sector of Indian life. This trauma is felt 
more poignantly in Labour litigation and 
the legislature fails functionally if it 
dawdles to radicalise, streamline and 
simplify the conflict resolution procedures 
so as to be credibly available to the 
common people who make up the lower 

o 


bracket the nation. The | stakes are 
large, the peril is grave, the evils are 
worse than the prognostics of < Prof. 


Laurence Tribe (of the Harvard Law 


School): 


“If court backlogs grow at their pre- 
sent rate, our children may not be able 
to bring a lawsuit to a conclusion within 
their lifetime. Legal claims might then 
be willed on, generation to generation, 
like hillbilly feuds; and the burdens of 
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peig them would be contracted ‘like a- 
ereditary disease” > sss 
165. Law may bė guilty of double in- 
justice when it is too late and too costly 
for it holds out remedial hopes whic 
peter out into sour dupes and bleeds the 
anaemic litigant of’ his little cash only to 


tantalise him into a system equal in form - 


but unequal in fact. The price of` this 
promise of unreality may be the -search 
` by. the lowly for the reality of revolu- 
. tionary alternatives. Compelled: by. thé 
crisis in the Justice’ System, we sound this 
sombre judicial note. ; 
166. We direct payments. and rein- 
statements as spelt out earlier, within the 
specificated time, and, hopefully, leave 
. the case with the “thought that, given 
better rapport between’ the partners in 
production, the -galvariic Gujarat Steel 
Tubes Ltd., will forge’ ahead as a para- 
digm for the rest. 
KOSHAL, J.:— 167. I have had the 
advantage of going through the judgment 
. of my learned brother Iyer, J. but after 
giving the same my most serious con- 
.sideration I regret that I find myself un- 
able to endorse it as I hold'a different 
‘opinion ‘in relation to. three important 
findings arrived at by him, namely, . | 
(a) that the discharge of workmen 
amounted really to their dismissal be- 
cause the ‘motivation for it was their alleg- 
ed misconduct, o 
(b) that an arbitrator would fall within 
the ambit of the term “Tribunal” as used 
in sub-section (2) of Section 11A of the 
Industrial Disputes Act (hereinafter call- 
ed the 1947 Act), and i 
: ` (c) that the High Court acted within 
the ‘four corners of its jurisdiction under 
Article 227 of the Constitution of India 
while interfering with the finding of the 
arbitrator that the workmen were  cor- 
véctly punished with dismissal - if the: 
orders of discharge could be construed 
as such. - l i 7 
I. am therefore. appending this note 
which may be read in continuation © of 
that judgment. . re 
.168. The parties are. admittedly gov- 
_erned.by the Industrial Employment 
(Standing Orders) Act, 1946 (hereinafter 
referred tc as the “S. O. Act”) S. 15 (2) 
.. of which empowers ‘the appropriate Gov- 
ernment to make rules, inter alia setting 
. oùt model standing orders for. the pur- 
‘poses of that Act. The ‘expression ‘stand: 
- „ing orders’ is defined in Section 2 (g) of 
. -the S.. O. Act. to, mean rules. relating.: to 
‘thé. matters ‘set out inthe schedule there- 
. to, items’8 and 9 of which run thus: -¢ 
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_order of a superior; 


-~ ance thereof;”.. . 


the notice therefor to be given by the 
employer and workmen. : 
. 9. Suspension or dismissal for miscon- 
duct and .acts.or omissions which con- ` 
Stitute misconduct.” a 
. The ,appropriate Government (in this 
case the Government of Gujarat) has pre- 
scribed Model Standing Orders (M. S. 
Os. for short) under Section 15 2 of the 
S. O. Act. The relevant part of M. S. O. 28 
is extracted below: 
. “28 (1). Subject to the provisions of the 
Industrial Disputes Act, 1947, the employ- 
ment of a permanent workman employed . 
on rates other than the monthly rates of’ 
wages may be terminated by giving him 
fourteen days’ notice or by payment of 
thirteen days’ wages (includmg all ad- 
missible allowances) in lieu of notice. 
mr and (8) a N A rs 
- (4) The employment of a permanent 
workman employed on the monthly rates 
of wages may be terminated by giving 
him one month’s notice or on payment of 
one month’s wages (including all admis- 
sible allowances) in lieu of notice. 

“(4-A) The reasons for the termination 
of service of a permanent workman shall 
be recorded in writing and communicated 
to: him, if he so desires, at the time of 
discharge, unless such communication, in 
the opinion of the Manager is likely, 
directly or indirectly to lay any person 
open to civil or criminal proceedings at 


the instance of the workman. 


ty and (6) Gh ee ey: ola Wea Ns 
“(7) All classes of workmen other than 
those appointed on a permanent basis 
may leave their service or their service 
may be terminated without notice or 
pay in lieu of notice: . 

' Provided that services of a ‘‘tem- 
porary -workman shall not be | ter- 
minated as a punishment unless he has 
been given an opportunity of explaining 
the charges of misconduct alleged against 
him in the manner prescribed in Stand- 
ing Order 25. . 

(8) and (9)......... RESE , 
M. S. O. 24 enumerates 25 kinds of 
acts or omissions on the part of a work- 
man which amount to misconduct. Cls. (a) 
and. (b) of the M. S. O. describe two of 
such acts thus: i A 

_ “(a) wilful insubordination or disobedi- , 
ence, whether or not in combination ‘with 
another, of. any lawful and reasonable: 


: (b) going on. illegal. strike or abetting, 
inciting, instigating or acting in further- 


~ 


JAGR à 
na “8. Termination of employment,. and 


s 


` 


-{clause of Clause (1 
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(3)'No order of dismissal under sus- 
clause (g) of clause (1) shal. be made ez- 
cept after holding an inquiry against tle 
workman concerned in respect of the al- 
leged misconduct in the menner set torth 
in clause (4).. 


(4) A workman against whom an im- 
uiry has been ‘held shall be given a 
charge-sheet clearly setting forth the ciz- 
cumstances appearing agairst him and 
requiring explanation. He skall be given an 


we 


‘opportunity to answer the charge and per- 


mitted to be defended by-a workman 
working in the same department as hiw- 
self, Except for reasons to be recorded 
in writing by the officer holding the ir- 
quiry, the workman shall be permitted tb 
produce witnesses in his. defence ani 
cross-examine any witnesses on whose ev -~ 
dence the charge rests. A concise summary 
of the evidence led on either side and th> 
workman’s plea shall be rezorded. 


E EA 


Clauses (8) and (4) of M. S. O. 25 spea< 
of an inquiry only in the case of an order 
falling under sub-clause (g) of clause (D 
of that M. S. O. It is thus qnite clear (and 
this is not disputed) that the only sub- 

of M. S. O. 25 te 
which the provisions of Clauses (8) and (® 
of that M. S. O. would be attracted i 
sub-clause (g) and that if an order of dis- 
charge falls under M. S. O. 23 an inquir” 
under Clauses (8) and (4) of M. S. O. 25 
would not be a prerequisite thereto even 
though such an order as mentioned ir: 
sub-clause (£) of clause (1) of the M.S. O. 
25. And that is why it has been vehement- 


ly urged on behalf of the workmen whc ` 


were discharged en masse and who were 
not taken back by the Management thar 
the orders of discharge mace in relatior 
to them amount really to crders of dis- 
missal and are bad in law by reason oł 
the fact that no ey of the type above 
mentioned was held before they were 
passed. 


169. Under M. S. Os. 23 and: 25 the O 


Management has the power to effect ter- 
mination- of the services of an employee 


- 1980 8..€./122 XII G4... 


xv. Its Mazdoor Sabha . 
, by BES, 


S. C. 1987 ` 


-recourse to either of them. In 
action-taken under M. S. O. 28 no ele- 
ment of punishment is involved and the 
discharge is a discharge simpliciter; and ` 
that is why no opportunity to the con- 
cerned employee to show cause against’ 
the termination is provided for. Dismissal, 
however, which an employer may order, 
is, in its very nature, a punishment, the 
infliction of which therefore has been 
made subject to the result of an inquiry | 
(having the semblance of a trial in a cri- - 
minal proceeding). Exercise of each of the 
two powers las the effect of the termina- 
tion of the services. of the concerned em- 
ployee but must be regarded, because ot 
the manner in which each has been dealt 
with by the M. S. Os., as separate and 
distinct from the other. 

170. It was vehemently argued on be- 
half of the workmen that once it was 
proved that the order of discharge of a 
workman was passed by reason of a mis- 
conduct attributed to him by the manage- 
ment, the, order cannot but amount to an, _ 
order of dismissal. But this argument, to 
my mind, is wholly without substance, 
and that for two reasons. For one xn, 
Clause (1) of M. S. O. 25 specifically 
states in sub-clause (f) that a workman 


guilty of misconduct may be discharged 
under M. S. O. 28. This clearly means 
that when the employer is satisfied that a 
workman has been guilty of misconduct, 
he may (apart from visiting the work- 
man with any of the punishments speci- 
fied in sub-clauses (a), (b), (e) (d) and (e) 
of Clause (1) of M. S. O. 25) either pass 
against him an order of discharge’ for 
which no inquiry precedent as provided 
for in Clauses (8) and (4) of M. S.O. 25 
would be necessary, or, may dismiss him) 
after holding such an inquiry. Which ofi 
the two kinds of order the employer shall; 
pass is left entirely to his own discretion.! 

Tt is true that the employer cannot pass 
a real order of dismissal in the garb of 
one of discharge But that only ` means 
that if the order of termination of ser- 
vices of an employee is in reality intend- 
ed to punish an employee and not mere- 
ly to get rid of him because he is con- 
sidered useless, inconvenient or trouble- 
some, the order, even though specified to 
be an order- of discharge, would be deem- 
ed to be an order of dismissal covered by 
sub-clause (g) of Clause (1) of M. S.O. 25. 





n the other hand if no such intention is | 
made out, the order would remain one of 
discharge simpliciter ' even though it has 


1938 S. C: 


been passed for the sole reason that a 
misconduct is imputed to the employee. 
That is how, in my opinion, M. S. Os. 23 
and 25 have to be interpreted. The argu- 
. ment that once an alleged misconduct is 
shown to have been the motive for the 
passage oZ an order of- discharge, the 
same would immediately’ and without 
more, amount to an order of dismissal, is 
not warranted by the language used in 
M. S. O. 25 which specifically gives to 
the employer the power to get rid of “a 
workman guilty of misconduct” by pass- 
ing an ozder of his discharge under 
M. S. O. 28.. ; à l 


171. Secondly, the reasons for the ter- 
mination 3f service of a, permanent work- 
man under M. S. O. 28 have to be record- 
ed in writing and communicated to him, 
it he ‘so desires, under Clause (4-A) there- 
of. Such reasons must obviously consist 
of an opinion derogatory to the workman 
in relatior. to the performance of his duties 
and whether such reasons consist of 
negligence, work-shirking or of - serious 

` overt acts like theft or embezzlement, they 
-would in any case amount to misconduct 
for whick he may be punished ‘under 
M. S. O. 25. It is difficult to conceive of 
a case in which such reasons would not 
amount to misconduct. The result is that 
M. S. O. 28 would be rendered otiose if 
termination of service thereunder for mis- 
conduct could be regarded as a dismissal 
and such a result strikes at the very root 
of accepted canons of interpretation. If it 
was open to the Court to “lift.the vail” 
and’ to hold an order of discharge to 
amount to a dismissal merely because the 
motive bshind it was a misconduct attri- 
buted to the employee, the services of no 


employee could be terminated without . 


holding egainst him an inquiry such as is 
contemplated by Clauses (8) and (4) of 
M. S. O. 25. . 
172. The interpretation placed by me 
on M: S Os. 23 and 25 finds ample 
support in Bombay Corporation v. 
Malvenkar, (1978) 3 SCR 1000 : (AIR 1978 
SC 1380) of which the facts are on. all 
fours with those in the present case. Miss 
‘P. S. Malvenkar. respondent No. 1 in that 
case, was a clerk in the employment of 
the Bombay Electric Supply and Trans- 
port Undertaking which was being ron 
by.the Bombay Corporation. Her services 
-were terminated on the ground that her 
‘record of service was unsatisfactory. It 
was however stated in the order of ter- 
mination of her services that she would 
be paid one month’s wages in lieu of 
notice and would also be eligible for all 
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the benefits as might be admissible under 
the Standing Orders and Service Regula- 
tions of the Undertaking. Those Standing 


Orders correspond to the standing orders’ . 


with which we are here concerned. There- 
under, two powers were conferred on the 
employer, one being a power to impose 
punishment for misconduct following a 


disciplinary inquiry under Clause (2) of ` 


Standing Order 21 read with Standing 
Order 28 and the other one to terminate 
the service of the employee by one calen- 
dar month’s written notice or pay in lieu 
thereof under Standing Order 26. The 
question arose as to which power had 
been exercised by the employer in the 
case of Miss Malvenkar and Jaswant 
Singh, J., delivering the judgment of the 
Court on behalf of himself and Bhag- 
wati. J., was answering that questicn 
when ‘he made the observations reproduc- 
ed from his decision by my 
brother Iyer, J. This Court was 
clearly of the opinion that— 

(a) the power to terminate the services 
by an order of discharge simpliciter is 
distinct from and independent of ` the 
power to punish for misconduct and the 
Standing Orders cannot be construed so 
as to render either of these powers 
ineffective; and 

(b) reasons for termination have to be 
communicated to the employee and those. 
reasons cannot be arbitrary, capricious or 
irrelevant but that would not mean that 
the order of termination becomes puni- 
tive in character.just because good reasons 
are its basis. . 
The Court further remarked that if the 
misconduct of the employee constituted 
the foundation for terminating his service 
then it might.be liable to be regarded as 
punitive but this proposition was doubted 
inasmuch as “even in such case it may 
be argued that the management has not 
punished the employee but has merely 
terminated his service under Standing 
Order 26”, 

173. So all that remains to be deter- 
mined in this connection is as to when 
would misconduct be the ‘foundation’ of 
am order of discharge. Merely because it 
is the reason which has weighed with the 
employer in effecting the termination of 
services would not make the order of such 
termination as one founded on miscon- 
duct, for, such a proposition would run 
counter to the plain meaning of Cl. (1) of 
M. S. O. 25. For an order to be ‘found- 
ed’ on misconduct, it must, in my opinion, 
be intended to have been passed by way 
of punishment, that is, it must be intend- 
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ed to chastise or cause pain in body. or 
mind or harm or loss in reputation or 
money to the concerned worker. If such 
an intention cannot be spelled out of the 
prevailing circumstances, the order of dis- 
charge or the reasons for which it was 
ostensibly passed, it cannot be regard2d 
as an order of dismissal. Such would >e 
the case when the employer orders dis- 
charge in the interests of the factory or £ 
the general body of workers themselves. 
That this is what was really meant by the 


judicial precedents which use the wo-d. 


‘foundation’ in connection with the pæ- 


sent controversy finds support from a 
number of decisions of tkis Court. In 
Chartered Bank Bombay v. Chartered 


Bank Employees’ Union (1960) 8 SCR 
441: (AIR 1960 SC 919) this Court hed 
that if the termination of service is a 
colourable exercise of the power -vested 


‘in the management or is a result of victi- 


mization or unfair labour practice, the 
Industrial ‘Tribunal will heve jurisdiction 
to intervene and set aside such termini- 
tion. Applying this principle to the facts 
of the case before it, this Court ruled: 


“We are satisfied that the management 
has passed the order of termination sira- 
pliciter and the order does not amount. to 
one of dismissal as and by way of punish- 
ment” (emphasis supplied). - 

This case was followed in Tata Oil 
Mills Co. Ltd. v.. Workmen (1964) 2 SCR 
125 where Gajendragadkar, C. J., wko 
delivered the judgment of the Court, 
stated the law thus: 


“The true legal position about the ïu- 
dustrial Courts’ jurisdiction and authority 
in dealing with cases of this kind is no 
longer in doubt. It is true that in severel 
cases, contract of employment or prov-- 
sions in Standing Orders authorise an ir- 
dustrial employer to terminate the service 
of his employees after giving notice fcr 
one month or ‘paying salary for - one 
month in lieu of notice, and normallr, 
an employer may, in a proper case, b2 
entitled to exercise the said power. Brt 
where an order of discharge: passed b7 
an ao gives rise to an  industric] 
dispute, the form of the order by which 
the employee’s services are terminatec, 
would not be decisive; industrial adjudi 
cation would be entitled tc examine ths 
substance of the matter and decide whe- 
ther the termination is in fact discharge 
simpliciter or it amounts to dismissal 
which has put on the cloak of a discharge 
simpliciter. If the Industrial Court is satis- 
fied that the order of discharge is punë 
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tive, that it is mala fide,. or that it 
amounts to victimization or unfair labour 
practice, it is competent to the Industrial 
Court to set aside the order and in a pro- 
per case, direct the reinstatement ot the 
employee. In some cases, the termination 
of the employee’s services may appear to 
the Industrial Court to be capricious or 
so unreasonably severe that an interence 
may legitimately and reasonably be 


drawn that in terminating the. ser- 
vices, the employer was not acting 
bona fide. The test always has to 


be whether the act of the employer is 
bona fide or not. If the act is mala fide, 
or appears to be a colourable exercise of 
employer 
either by the terms of the contract or by 
the standing orders, then notwithstanding 
the form of the order, industrial adjudica- 
tion would examine the substance and 
would direct reinstatement in a fit case.” 
The same test was laid down for deter- 
mining whether an order of discharge 
could be construed as one ordering dis- 
missal in The Tata Engineering and’ 
Locomotive Co, Ltd., v. S. C. Prasad (1969) 
3 SCR 372 by Shelat and Bhargava, JJ.: 


“No doubt, the fact that the order was 
couched in the language of a discharge 
shapliciter is not‘ conclusive. Where such 
an order gives rise to an industrial dis- 
pute its form is not decisive and the tri- 
bunal which adjudicates that dispute can, 
of course, examine the substance of the 
matter and decide whether the termina- 
tion is in fact discharge simpliciter or dis- 
missal though the language of the order 
is one of simple termination of service. 
If it is satisfied that the ‘order is punitive 
or mala fide or is made to victimize the 
workmen or amounts ‘to unfair labour 
practice, it is competent to set it aside. 
The test is whether the act of the em- 
ployer is bona fide. If it is not, and is a 
colourable exercise of the power under 
the contract of service or standing orders, 
the Tribunal can discard it and in a pro- 
per case direct reinstatement.” 


Chartered Bank Bombay v. Chartered 
Bank Employees’ Union (AIR 1960 SC 
919) was followed by this Court in Work- 
men of Sudder Office Cirnamare v. 
Management (1971) 2 Lab LJ 620: (1972 
Lab IC 1262) and therein stress was laid 
on the employers right to terminate the 
services of a workman by an order of dis- 
charge simpliciter under the terms of the 
contract where there was no lack of bona 
fides, unfair labour practice or victimiza- 
tion. G 


1940 S. C. 


touchstone of a.test-to determine whether 
an order of termination of services is. an 
order of discharge simpliciter or amounts 
to dismissal is the real nature of ‘the 
order, that is, the intention with. which 
it was passed. If the intention was to 
- punish, that is, to chastise, the order may 
be regarded as an order of dismissal; and 
, for judging the intention, the question of 
mala fides (which is the same thing asa 
colourable exercise of power) becomes 
all important. If no mala fides can be at- 
tributed to the management, the order of 
discharge must be regarded as one having 
been passed under M. S. O: 28 even though 
the reason for its passage is serious mis- 
conduct. ; ' 

174. It is in light of the conclusion 
just above arrived at that the discharge 
of the workmen in the instant case has 
to be judged. The question of intention 
or mala fides is really one of fact (of 
which the arbitrator was, in my opinion, 
the sole judge, unless his finding on the 
point was vitiated by perversity in which 
case alone it was liable to be reviewed 
by the Hizh Court). The discussion of the 
evidence by the arbitrator in his award 
is not only full and logical but, in my 
opinion, also eminently just. At all mate- 
rial times the Management was out to 
placate the Sabha (and therefore, the 
workmen) -and gave to it a long rope 
throughout. The attitude of the Sabha on 
the other hand was one of intransigence 
and obduracy. According to the settlement 
of the 4th of August, 1972, it was not 
open to the workmen to resort to a strike 
till the expiry of a period of five years; 
nor could the Management declare a lock 
out till then. Any, disputes arising 
between ` the parties, according to 
the terms arrived at, were to be sorted 
out through negotiations or, failing that, 
by recourse to arbitration. A dispute was 
raised by the Sabha soon thereafter over 
the implementation of the recommenda- 
tions of the Central Engineering Wage 
Board (hereinafter called the Board), the 
payment of bonus for the year 1971 and 
wages for an earlier lock out. In Para- 
graph 7.47 of its award the Board had 
made. the following recommendations: ` 


“7 AT, After considering the problem in 
its entirety, we agreed to divide the in- 
dustry into five regions.or areas as under 
and in doing so, we have also considered 
the prevailing wage levels at different 
places and the cost of living at important 


centres in these’ places. 
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including. ` Thana, ‘Ambarnath: and Kalyan 


- industria] areas. ~ ‘ 


“2: Calcutta; Greater Calcutta, Howrah 
Industrial area, -Jamshedpur Industrial 


‘area, Durgapur. Asansol and: Ranchi inə 


dustrial areas. 

“3. Madras industrial area, Bangalore 
industrial area, © Hyderabad industrial 
area, Poona-Chinchwad industrial area, 
Delhi industrial area and Ahmedabad. 

“4. Coimbatore, Nagpur, Bhopal, Kan- 
pur, Baroda and Faridabad industrial 
areas, ` : 

_ “5. The rest of the country”. 

This classification was made for the pur- 
pose of granting ‘area allowance’ which 
varied with the category in which the 
area of the situation of a factory fell. No 
allowance was to be paid to the factories 
falling in category 5 and on the basis of 
the Dlr used by.the Board the 
Management contended that Ahmedabad 
industrial area (in which its factory was 
situated) fell within that category. This 
interpretation of the categorisation made 
by the Board was not acceptable to the 
Sabha who claimed that the factory was 
covered by category 8; and this was an 
issue on which the Sabha was not prepar- 
ed to climb down. Similarly, the Sabha 
was adamant on the question of bonus 
for the year 1971. which it claimed at 
‘16 per cent- over and above 8.88 per cent 
allowed by statute with the plea that 
bonus at that rate had been ‘paid in the 
earlier year. This being the position and 
negotiations between the parties held at 
two meetings convened on 14-12-1972 and 
20-1-1973 having ended in a fiasco the 
Management offered to have the disputes 
resolved, by arbitration but that again 
was a course not acceptable to the Sabha 
which, however, accused’ the Manage- 
ment of flouting the settlement dated the 
4th of August, 1972, by not coming to the 
negotiating table. The attitude adopted by 
the Sabha was, to say the least, most 
unreasonable. It could not have its own 
way in taking certain matters as final and 
non-negotiable. Nor can it be said that 
the stand taken by the Management was 
unreasonable. Paragraph 7.47 of the award 
of the Board categorized various factories 
with reference to the areas which were 
either described by the names of the 
cities in which they were situated or by 
the names‘ of certain industrial 
Ahmedabad was .mentioned as such and 
so -was. Calcutta while the other aréas 


_ were mentioned’ as, such ‘and such indus- 


trial areas. -It was*thus avery reasonable 
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- Management that ‘cnly Ahmedabad ` «ity 
and not Ahmedabad industrial area was 
_ included in category 8 and that that in- 
“ , dustrial area fell within sategory 5. On 
the other hand, the Sabha interpreted -he 
. word ‘Ahmedabad’ occurring in category 
8 to include Ahmedabad industrial acea 
(in which lay the factory in question) end 
demanded area allowance for its workers 
on that score. The’ reasorableness of -he 
plea of the Management is obvious «nd 
it was the attitude of the Sabha wh ch 
jacked reason in that on the failure of -he 
negotiations they spurned the offer of -he 
Management for arbitration on the ques- 
tion of interpretation of the categorisation. 
It can also not be said that the objectson 
regarding payment of bonvs raised by’ the 
Management was not a reasonable onze. 
The argument that the stand of the 
7 Management that the negotiations þe- 
tween them and the Sabha on the quəs- 
‘tions. of. interpretation of the Board’s 
award and bonus having failed as there 
was no meeting ground on either of 
them, they could be referred to arbit-a- 
tion, lacked reason, is wkolly unaccept- 
able. The attitude of the Sabha in insist- 
ing on negotiations being held only >n 
the basis of certain propositions formulat- 
ed by it amounted really z0 a refusal to 
negotiate the points in dispute and the 
Management was therefore not left with 
any alternative except to 
‘ arbitration as envisaged in the settlemeat 
dated the 4th of August, 1972. 


175. Later developments reveal a 
similar state of affairs in sc far as the et- 
titude of the Sabha is concerned. Ovr 
and over again it was asked not to prz- 
cipitate a strike and to act within tke 
terms of the settlement but the advice 
fell on deaf ears. Even after the strike 
which, it is admitted on a] hands, was 
illegal and certainly not envisaged Ly 
the settlement of the 4th of August, 1972, 
the Management continued to make rz- 
quests to the Sabha to send back tke 
workers, but again no heed was paid bọ 
those requests. On the other hand, tke 
Sabha began making suggestions to tke 
Government to take over the factorz. 
Ultimately, when the Management wes 
forced to adopt means to rehabilitate tLe 
factory by recourse to fresh recruitmerć, 
they had no option except to terminate 
the services of its workmen. Each one cf 
the orders of termination of services 
which were actually passec, was on the 
face of it wholly. innocuous inasmuch gs 
it did not stigmatise in any, manner wha 
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soever the. -concerned workman. <The: 
Management had‘. however- to` record 
reasons for the discharge in pursuance of 
the provisions of Clause (4A) of M. S. O. 25 
and those reasons did charge each worker 
with misconduct inasmuch ag he had 
taken part in the illegal strike and had 
refused to resume duty in spite of re- 
peated demands made by the Manage- 
ment in that behalf. All the same the 
Management made it clear that in spite 
of such misconduct it had no intention of 
punishing the workers who were given 
not only the benefit of an order of dis-, 
charge simpliciter but also the option to! 
come back to work within a specitied 
period in which case they would be re- 
instated with full benefits. An intention 
not to punish could not be expressed in 


clearer terms and is further made out from 
the fact that more than 400 workers who 
resumed duty were reinstated without 
break in service. In passing the orders of 
discharge, therefore, the Management did! 
nothing more than act under M. S. O. 23) 
and its action cannot be regarded as 
amounting to dismissal in the case of any 
of the workers. They had the right to; 
choose between a discharge simpliciter 
and a dismissal and, in the interests of 
the factory and- the. members of the 
Sabha and perhaps on compassionate 
grounds also, they chose the former in 
unequivocal terms. The intention to punish 
being absent, the finding of the High 
Court that the order of discharge amount- 
ed to one of dismissal cannot be sustain- 
ed. 





176. I now turn to the interpretation 
of sub-section (2) of Section 11A of . the 
1947 Act. It is a well settled canon of 
interpretation of statutes that the langu- 
age used by the legislature must be re- 
garded as the only source of its inten- 
tion unless such language is ambiguous, 
in which situation the preamble to the 
Act, the Statement of Objects and 
Reasons for bringing it on the statute 
book and the purpose underlying >the 
legislation may be taken into consideration 
for ascertaining such intention. That the 
purpose of the legislation is to fulfil a 
socio-economic need or the express ob- 
ject underlying it, does not come into the 
picture till an ambiguity is detected in the 


‘language and the court must steer clear 


of the temptation to mould the written 
word according to its own concept of 
what should have been enacted. That is 
how l propose to. approach the -exercise in 
hand. RE aT uy GONE “ae ad 
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177. For the sake of convenience of 
reference I may set out the provisions of 
Cls. (aa) and (r) of S. 2, of sub-secs. (1) 
and (2) and the opening clause of sub- 
section (8) of -Section 11, and of the 
whole of Section 11A of the 1947 Act: 

“9, (aa) ‘erbitrator’ includes an umpire;” 

“9. (r) ‘Tribunal’ means an Industrial 
Tribunal constituted under S. 7A and in- 
clules an Industrial Tribunal constituted 
before the 10th of March, 1957. under 
this Act;” 


“11. (1) Subject to any rules that may 
be made in this behalf, an arbitrator, a 
Board, Court, Labour Court. Tribunal 
or National Tribunal shall follow such 
procedure as the arbitrator or other auth- 
ority concemed may think fit. 


(2! A conciliation officer or a member 
of a Board, or Court or the presiding offi- 
cer of a labour Court, Tribnnal or 
National Tribunal may for the purpose of 
inquiry into any existing or apprehended 
industrial dispute, after giving reasonable 
notice, enter the premises occupied by any 
establishment to which the dispute re- 
lates. 

(3) Every Board, Court, Labour Court, 
Tribunal and National Tribunal shall have 
the same powers: as are vested in a Civil 
Court under the Code of Civil Procedure, 
1908, wher. trying a suit, in respect of the 
following matters, namely:i— .... ..” 

“ILA. Where an industrial dispute re- 
lating to the discharge or dismissal of a 
workmen has been referred to a Labour 
Court, Tribunal or National Tribunal for 
adjudication and, in the course of the ad- 
judication proceedings, the Labour Court, 
Tribunal or National Tribunal, as the case 


may be, is satisfied that the order of dis- . 


charge or dismissal was not justified, it 
may, by its award, set aside the order of 
discharge or dismissal and direct reinstate- 
ment of the workman on such terms and 
conditions, if any, as it thinks fit, or give 
such other relief to the workman includ- 
ing the award of any lesser punishment 
in lieu of discharge or dismissal as the 
circumstances of the case may require: 

Provided that in any proceeding under 
this section the Labour Court, Tribunal 
or National Tribunal, as the case may be, 
shall rely only on the materials on record. 
and shall not take any fresh evidence in 
relation to the . matter.” 

Section 2 of the Act’ specifically lays 
down that unless there is anything re- 
pugnant in the subject or context, the ex- 
pressions defined therein would have the 
meanings attributed to them. Throughout 
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the Act, therefore, while ‘arbitrator’ would 
include an umpire, a “Tribunal would 
not include an arbitrator but would mean 
only an Industrial Tribunal constituted 
under the Act, unless the context makes 
it necessary to give the word a different 
connotation: In sub-section (1) of Sec- 
tion 11, it is conceded, the word ‘“Tribu- 
nal has been used in accordance with 
the definition appearing in clause (r) of 
S. 2 because an arbitrator is separately 
mentioned in that sub-section; In 
sub-sections’ (2) and (8) of that section a 
Board, a Labour Court, a Tribunal and a 
National Tribunal have been invested 
with certain powers. Would a Tribunal 
as contemplated by  sub-sections (2) and 
(8) then include an arbitrator? My reply 
to the. question is-an emphatic ‘no’. It is 
well settled that if a term or expression 
is used in a particular piece of legisla- 
tion in one sense at one place, the same 
sense will pervade the entire legislation 
wherever the term is used unless an’ in- 
tention to the contrary is expressed. Here 
the word ‘Tribunal’ has been used in 
three sub-sections of the same section and 
no reason at all is fathomable for the pro- 
position that it means one thing in sub- 
section (1) and something different in sub- 
sections (2) and (8). It may also be men- 
tioned here that in all the three sub-sec- 
tions the word ‘Tribunal has a capital: ‘T’ 
which is also part of the expression ‘Tri- 
bunal’ as occurring ‘in clause (r) of Sec- 
tion 2 and thus connotes a proper noun 
rather than the generic word ‘Tribunal’ as 
embracing all institutions adjudicating 
upon rights of contending parties. A third 
and perhaps a clinching reason tor this 
interpretation is available in the use ot 
the expression “National Tribunal” along 
with the word “Tribunal” in all the three 
sub-sections which militates against the 
argument that, the word “Tribunal” as 
used in sub-sections (2) and (8) means an 
institution of that type. If the word 
“Tribunal” as used in sub-sections (2) and 
(8) means such an institution, then the 
use of the expression “National Tribunal” 
would be redundant and redundancy is 
not one of the qualities easily attributuble 
to a legislative product. In that case, in 
fact, other words used in the two sub- 
sections last mentioned, namely, ‘Court’ 
and ‘Labour Court’ would also become 
redundant. In this view of the matter, the 
word “Tribunal” as used in all the first 
three sub-sections of Section 11 must be 
held to have been used in the sense of 
the definition occurring in clause (r) of 


Section 2. 
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178. . Section 11A is just the next suc- 
ceeding section and therein a part ot he: 
arrangement adopted is the same as in. 
sub-sections (2) and (8) of Section 11 so 
that powers are conferred by it on a 
“Labour Court” “Tribunal or National Tri- 
bunal” which arrangement: is repeated in 
the section thrice over. That the word 
“Tribunal” as used in Section 11A has the 
same meaning as it carries in the three 
sub-sections of Section 11 is obvious- and 
I need not repeat the reasons in that’ be- 
half; for, they are practically the same as 
have been set out by me in relation to 
Section 11. 


179. In my opinion ths language em- 
ployed in Section 11A suffers from no 
ambiguity whatever and is capable only 
of one meaning, i. e., that the word ‘Tri- 
bunal’ occurring therein is used in the 


. sense of the definition given in clause {r} 


of Section 2. It is thus not permissible for 
this Court -to take the Statement of Ob- 
fects and Reasons or the purpose under- 
ying the enactment into consideration 


while interpreting Section 11A. 


_I may mention here however that a 
erusal of the Statement. of Objects and 
easons forming the background to, the 
enactment of Section 11A leads me to the 
same conclusion. In that Statement a mæ- 
ference was specifically made to tribunels 
as well as arbitrators in terms of the y2- 
commendations of the International La>- 
our Organization. But in spite of that the 
word ‘arbitrator’ is consp:cuous by its 
absence from the section. What is the rea- 


son for the omission? Was ‘it 
consciously and deliberately made 
or was it due to carelessness cn 
the part of the ` draftsmen ard 


a consequent failure on the part of the 
legislature? In my opinion the Court 
would step beyond the fied of interpre- 
tation and enter upon the area of legisla- 
tion if it resorts to guess work (however 
intelligently the same may be carried ou:) 
and attributes the omission to the latter 
cause in a situation like this which postu- 
lates that the pointed attention of the 
legislature was drawn to the desirability 
of clothing. an arbitrator with the’ same 
powers as were sought to be conferred 
on certain -courts and tribunals by Sec- 
tion 11A and it did not accept the recom- 
mendation. I would hold, in the circum- 
stances, that the omission was deliberate- 
ly made. ` i 


It follows that the powers given to a- 
Tribunal under Section 11A are not ex- 
ercisable by an, arbitrator who, therefore, ' 
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cannot interfere with the punishment 
rare by the employer) in case he 

nds misconduct proved. . 

180. The last point on which I differ 
with the finding of my learned brother 
relates to the exercise by the High Court 
of its powers under Article 227 of the 
Constitution of India. As pointed out by 
him the High Court, while discharging 
its functions as envisaged ‘by that article, 
does not sit as a court of appeal over the 
award of the arbitrator but exercises 
limited jurisdiction which extends only to 
seeing that the arbitrator has functioned 
within the scope of his legal authority. 
This proposition finds full support trom 
Nagendra Nath Bora v. Commr. of Hills 
Division and Appeals, Assam, 1958 SCR 
1240: (AIR 1958 SC 398), P. H. Kalyani 
v. M/s. Air France, Calcutta, (1964) 2 SCR 
104 : (AIR 1963 SC 1756), State of Andhra 
Pradesh v. S. Sree Rama Rao, (1964) 3 
SCR 25:(AIR 1963 SC 1723) and Navin- 
chandra Shakerchand Shah v. Manager, 
Ahmedabad Co-operative Department 
Stores Ltd., (1978) 19 Guj LR 108, all of 
which have been discussed at length by 
him and require no further consideration 
at my hands. In this view of the matter 
it was not open to the High Court to re- 
vise the punishment (if the discharge is 
regarded as such) meted out by the 
Management to the delinquent workmen 
and left intact by the arbitrator whose 
authority in doing so has not been shown 
to have been exercised beyond the limits! 
of his jurisdiction. 

181. I need not go into the other as- 
pects of the case. In view of my findings— 

(a) that the orders of discharge of the 
workmen could not be regarded as orders 
of their dismissal and were, on the other 
hand, orders of discharge simpliciter pro- 
perly passed under M. S. O. 23; 

(b) that the arbitrator could not exer- 
cise the powers conferred on a Tribunal 
under Section 11A of the 1947 Act and 
could’not therefore interfere with the 
punishment awarded by the Management 
to the workmen an if the discharge 
could be regarded a punishment), and 

(c) that in any case the High - Court 
exceeded the limits of its jurisdiction in 
interfering with the said punishment pur- 
porting to act in the exercise of its powers 
under Article 227 of the Constitution. of. 
India, ; : 
the judgment of the High Court must be 
reversed and the order of the arbitrator 
restored. The three appeals are decid- 
ed accordingly, the- parties being left to 
bear their own costs throughout. figs 
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Su we - ‘ORDER. Hr hy ARF 
- 182. Thé appeals are dismissed sub- 
stantially with such modifications as are 
indicated in the decretal part of the judg- 
ment of the majority. nae 
eae Appeals dismissed. 
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ALL R. 


- GUPTA, J.:—: A ‘common question 
arises for ċonsideration in these two ap- 
pr relating to the mòde of calculatin 
fteen days’ wages of a monthly - ratec 
employee under Section 4 (2) of the Pay- 
ment of Gratuity Act, 1972 (hereinafter 
referred to as the Act). Section 4 (2) pro- 
vides: a S 
“For every completed ysar of service 
or part thereof in excess of six months, 
the employer shall pay gratuity to an em- 
ployee at the rate of fifteen days’ wages 


ased on the rate of wages last drawn'by — 


the.employee concerned: 

Provided that in the case of a piece- 
rated employee, daily wages shall. be 
computed on the’ average of the total 
wages received by him for a period of 
three months immediately preceding the 
termination of his employment, and, for 
this purpose, the wages paid for any over- 
time work shall not"be taken into account: 

Provided further that in the case of an 
employee employed in a seasonal estab- 
lishment, the employer shall pay the 
mapa at the rate. of seven days’ wages 

or each season.” 

“Wages” has been- defined in Section 2 (s) 


of the Act as follows: 

` © “Wages” means all 

‘which are earned by an employee -while 
on duty or on leave in accordance with 
the terms and conditions of his emplọy- 
ment and which are paid or are payable 
to him in cash and includes dearness 
allowance but does not include any 
bonus, commission, house rent allowance, 
overtime wages and any other allowance.” 


2. It is not necessary to state the facts - 


in any great detail. In both cases the re- 
spondent was a monthly-rated employee 
and the appellant, a public fimited com- 
pany, was his employer. In Civil Appeal 
No. 1088 of 1976 (Shri Digvijay Woollen 
Mills Limited, Appellant v. Shri 
Mahendra Prataprai Buch, Respondent) 
the respondent ceased to be an employee 
on aang the age of supermnuation 
after completing 19 years of service. The 
appellant company calculated the amount 
of gratuity payable to him on the basis 
that fifteen days’ wages was half of the 
monthly wages last drawn by him. The 
respondent demanded an additional sim 
as gratuity on the ground that his monthly 
wages should be taken as what he got for 
26 working days, and his daily wages 
should be ascertained on that basis and 


+ 


Pa 


emoluments ` 


r 


his fifteen days’ wages worked out accord: 


ingly, not: by just taking half. of his 
wages for'a month of 80 days or by fixing 


his daily: wages by dividing his "monthly ` 


~“ 


1980 ` 


under the Act -accepted the. respondent's 
contention and his decision was attirmed 
by the appellate authority. A Division 
Bench of the High Court. of Gujaraz at 
Ahmedabad summarily dismissed the 
petition under Article 227 of the Corsti- 
tution made by the  arpellant-company 
challenging the decision of the authori- 
ties winder the Act: The learned Jucges 
however gave reasons in support ot the 
order made. The appeal before us is by 
special leave. 

8. In Civil Appeal 489 of 1977 (The 
Maharana Mills Limitec, appellant `v. 
Shri Gopal Das Ladhabhai Kakkad, 
respondent) the respondent resigned his 
job after a little over 22 years of service. 
The appellant-company paid him grataity 
calculating ‘his daily wages by diving 
his monthly wages by 30 and compute 
fifteen day's wages on ‘that basis. Here 
also the respondent claim2d an additicnal 
sum as gratuity and the basis of the claim 
was the same as in the other appeal. The 
Controlling Authority. accepted the re- 
spondeént’s contention and the appellate 
authority affirmed his decision following 
the view taken by the Gujarat High Court 
in the other case. In this case also “he 
Gujarat High Court summarily rejeczed 
the petition made by the appellant ccm- 
pany challenging the cecision of he 
authorities: under the Act. This appeal 
however is brought on a certificate grant- 
ed by the High Court. . 


4. In dismissing the petition in Cig- - 


vijay Woollen Mills case the Division 
Bench of the Gujarat High Court observ- 
ed as follows: 

. “The employee is to be paid gratuity 
for every completed years of service end 
the only yardstick provided ig that -he 
rate of wages last drawn by an emploree 
concerned shall be utilised and on that 
basis at the rate of fifteen days’ wages 
for each year of service. the gratuity 
would be computed. In ary -factory it is 
well known that an emplovee never works 


_ and could never be permitted to work for 


all 80 days.of the month. He gets 52 Sun- 
days in a year as paid holidays and, there- 
fore, the baie wages and dearness allcw- 
ance are always fixed by taking into cen- 
sideration this economic reality..... aA 
worker gets full month’s wages not by re- 
maining on duty for all the 80. days wizh- 
in a month but by remaining on work 
and doing duty for only 26 days. The 
other extra: holidays may make some mar- 
ginal variation into 26 working days, but 


- ‘all wage boards ‘and wage fixing awh- 
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wages by -30.-The: Controlling Autherity 


“ble. The High Court summarily dismissed 


S. G. 1945 


orities or Tribunals: in ‘the country “have 

always followed this pattern of. fixation 

ck wages by this method of 26 working 
ays. 


- 5. In our opinion the view expressed 
in the extract quoted above appears to 
be legitimate and reasonable. Ordinarily; 
of course a month is understood to mean 
80 days, ‘but the manner of | calculating 
gratuity payable under the Act to the 
employees who work for 26 dyas a month 
followed by the Gujarat High Court can- 
not be called perverse. It is not necessary 
to consider whether another view is possi- 


the petition of the appellant in both the 
appeals before us and upheld the deci- 
sion of the authorities under the Act. We 
are also not inclined to interfere with the 
decision of the High Court because it 
seems to us that the view taken by the 
authorities is not in any way ‘unreasonable 
or perverse. Incidentally, to indicate that 
treating monthly wages as wages tor 26 
working days’ is not anything unique or 
unknown, we may refer to a passage trom 
the judgment of this court in Delhi Cloth 
and General Mills Company Ltd. v. 
Workmen, (1969) 2 SCR 807:(AIR 1970 
SC 919) which disposed_of several appeals 
arising out of an award made by the In- 
dustrial Tribunal, Delhi: In the award 
schemes were framed relating to the pay- 
ment of gratuity. .The expression “aver- 
age of the basic wage” occurring in the 
schemes was explained by this court as 
follows: 


“It was also urged by Mr. Ramamurthi 





„tbat. the expression “average of the basic 


wage” in the definition of ‘wages’ in Cl. 4 
of the Schemes is likely to create com- 
plications in the implementation of the 
Schemes. He urged that if the: wages 
earned by-a workman during a month ase 
divided by the total number of working 
days, the expression “wages” will have an 
artificial meaning and especially where 
the workman is old or disabled or incapa- 
citated from rendering service, gratuity , 
payable to him will be substantially re- 
duced. We do not think that there is any 
cause for such apprehension, The ex- 
pression “average of the basic wage” can 
only mean the wage earned by a work- 
man during a month divided by the 
number of days for which he has worked 
and multiplied by 26 in order to. arrive 
at the monthly wage for the computation, 
of gratuity payable. Counsel for the em- 


- ployers agree to this interpretation.”. 


6. In the view we.take we do not find 
it necessary. to consider the.. decisions of 


1946 S.. C; 


some of the High Courts cited at the bar 
taking one view or the other on the ques-. 
tion involved in these appeals; also; the 
decisions based on some provisions of the 
Minimum Wages Act and other statutes 
which were relied on by either side are 
in our opinion not relevant on the ques- 
tion of computation. of fifteen days’ wages 
under Section 4 (2) of the. Payment of 
Gratuity Act, : 


j 3 
“7, The appeals are dismissed, in civil 
appeal 480 of 1977 with costs, in civil 
appeal 1088 of 1976 this court while 
granting. special leave on September 22, 
1976 had directed the appellant to pay 
the costs of the- appeal in any event — 
accordingly respondent Mahendra Pratap- 
rai Buch will be entitled to his costs. 
Appeals dismissed. 
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(From : 1975 Tax LR 860 (Cal)) 

P. N. BHAGWATI, V. D. TULZAPURKAR 
. - AND R. S. PATHAK, JJ. . 

Civil Appeal No. 1191 (NT) of 1974, D/- 
9-5-1980. : 

M/s. Empire Jute Co. Ltd., Appellant v. 
a Commissioner of Income-tax,. Respon- 

ent, 


Income-tax Act (11 of 1922), S. 10 (2) 
(xv) — Income-tax Act (48 of 1961), S. 37 
— Capital expenditure or revenue expen- 
diture —- What amounts to — Agreement 
between assessee and other mill owners to 


restrict their loom working hours in a .. 


week — Purchase by assessee of loom 
working heurs from other mill — Held 
amount paid for such purchase was reve- 
nue expenditure allowable under S. 10 (2) 
(xv). 1975 Tax LR 360 (Cal), Reversed. 


The assessee was a limited company 
carrying on business of manufacture of 
jute. It had a factory. with a certain num- 
ber of looms situate in West Bengal. It 
was a member of the Indian Jute Mills 
Association. With a view to adjusting the 
production of the mills to the demand in 
the world market, a working time agree- 
ment was entered into between the mem- 
bers of the Association restricting the 
number of working hours per week, for 
which the mills were entitled to work 
their looms. Cl. 6 (a) of the agreement en 
abled members to be registered as a 
“Group of Mills” if they happened to be 
under the control of the same managing 
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‘ing time agreement. It was under 


A.I. R. 


agents. or were combined bv any arrange- 
ment or agreement and it was open to any 
member of the Group of Mills so register- 
ed to utilise the allotment of. hours of 
work per week of other members:in the 
same group who were not fully utilising 
the hours of work allowable to them under 
the working time agreement, provided 
that such transfer of hours of work was 
for a period of not less than six months. 
This transaction of transfer of allotment 
of hours of work per week was commonly 
referred to as sale of looms hours by one 
member to another. The consequence of - 
such transfer was that the hours of work 
per week transferred by a member were 
liable to be deducted from the working 
hours per week allowed to such member 
under the working time agreement and - 
the member in whose favour such transfer 
was made was entitled to utilise the num- 
ber of working hours per week transferred 
to him in addition ‘to the working hours 
per week allowed to him under the work 

is 
clause that the assessee purchased loom 
hours from four different jute manufactur- ' 
ing concerns which were signatories -to 
the working time agreement, for the aggre- 
gate sum of Rs. 2,03,255/- during the year 
Ist Aug. 1958 to 3lst July 1959. In. the 


- course of assessment for the assessment 


year 1960-61 for. which the relevant ac- 
counting year was the previous year Ist 
Aug. 1958 to 31st July 1959, the assessee 
claimed to deduct this amount of Rupees 
2,08,255/- as revenue expenditure on the 
ground that it was part of the cost of 
operating the looms which constituted the 
profit making apparatus of the assessee. 


. Held that it is not a universally true 
proposition that what may be a capital 
receipt in the hands of the payee - must 
necessarily be capital expenditure in re- 
lation to the payer. The fact that a certain 
payment .constitutes income or capital re- 
ceipt in the hands of the recipient is not 
material in determining whether the pay- 
ment is revenue or capital disbursement 
qua the payer. It was quite clear from the 
terms of the working time agreement that 
the allotment of loom hours to different 
mills constituted merely a contractual res- 
triction on the right of every mill under 
the general law to work its looms to their 
full capacity. The allotment of working 
hours per week under the working time 
agreement was already not a right confer- 
red on a mill, signatory to the working 
time agreement. It was rather a restriction 


voluntarily accepted by each .mill with a 


~ 


-all to the fixed capital af the 


1980 ` 
view to adjusting the production to the 


“demand in the world market and this re- 


striction could not possibly be regarded as 
an asset of such mill. This restriction 
necessarily had the effect of limiting the 
production of the mill and consequentially 
also the profit which the mill could other- 
wise make by working full loom hours. 
The purchase of loom hours by a mil! had 
therefore the effect of relaxing the restric- 
tion on the operation of looms to the ex- 
tent of the number of working hours per 
week transferred to it, so that the trans- 
feree mill could work its looms for longer 
hours than permitted urder the working 
time agreement and increase its profi-abr 
lity. The, amount spent on purchase of 
loom hours thus represented consider:tion 
paid for being able to work the looms for 
a longer number of hours. Such payment 
could not possibly be regarded as expendi- 
ture on capital account. By purchase of 
loom hours no new asset had been crested. 
There was no addition tc or expansion of 
the profit making apparatus of the asses- 
‘see. The income earning machine remain- 
ed what it was prior to the purchase of 
looms hours. The assessee had mere- 
ly been enabled to operate the 
profit making structure for a Jonger 
number of hours. And this ad- 
vantage was . clearly not of an 
enduring nature..It was limited in- its 
duration to six months and, moreover, the 
additional working hours per week trans- 
ferred to the assessee had to be util:sed 
during the week and could not be car-ied 
forward to the next week. It was, thare- 
fore, not possible to say chat any advant- 
age of enduring benefit in the capital f.eld 
was acquired by the assessee in purchas- 
ing loom hours and the test ot enduring 
benefit could not help the Revenue. It 


would not be possible to characterise the” 


amount paid for purchase of loom hcurs 
as capital expenditure, because acquisition 
of additional loom hours did not add at 
asseszee. 
Payment made for purchase of loom hcurs 
which would enable the assessee to cpe- 
rate the profit-making structure for a 


longer number of hours than those per- 
. mitted under the working time agreement 


would also be part of the cost of perfo:m- 
ing the income earning operations and 
hence revenue in character. Expenditure 
incurred by the assessee in the present 
case for the purpose of removing a zes- 
triction on the number of working hcurs 
for which it could operate the looms, with 
a view to. increasing its profits, would be 
in the nature of revenue expenditure. 
Thus the payment of Rs. 2,03,255/- made 
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by the assessee for purchase of {loom 
hours represented revenue’ expenditure 
and was ‘allowable as a deduction under 
Section 10 (2) (xv). ATR 1965 SC 1974, 
Dist. 1975 Tax LR 860 (Cal), Reversed. ° 
- (Paras 5, 7, 8, 9, 10, 11, 18, 14) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1201:56 ITR 52 ll 
AIR 1965 SC 1974:57 ITR 36 83, 4,5,6 
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BHAGWATI, J. :— This appeal by spe- 
cia] leave raises the vexed question whe 
ther a particular expenditure incurred by 
the assessee is of capital or revenue nature. 
This question has always presented a 
difficult problem and continually baffled 
the courts, because it has not been possi- 
ble, despite occasional judicial valour, to 
formulate a test for distinguishing be- 
tween capital and revenue expenditure 
which will provide an infallible answer in 
all situations. There have been nuinerous 
decisions where this question has been 
debated but it is not possible to reconcile 
the reasons given in all of them, since 
each decision has turned upon some par- 
ticular aspect which has been regarded as 
crucial and no general principle can be de- 
duced from any decision and applied 
blindly to a different kind of case where 
the constellation of facts may be dissimi- 
lar and other factors may be present which 
may give a different hue to the case. Often 


- eases fall on the border line and in such 


cases, as observed by Lord Greene M. R. 
in Inland Revenue v. British Salmson Aero 


1948 S. ©: 


Engines Ltd. (1938) 22 Tax Cas 29 “the 
spin of a coin would décide the matter 
almost as satisfactorily as an attempt to 
find reasons.” But this is not one of those 
border line cases. The answer to-the ques- 
tion here is fairly clear. But first let us 
state the, necessary facts. l . 


2. The assessee is a limited company. 
carrying on business of manufacture of 
jute. It has a factory with a certain num- 
er of looms situate in West Bengal. It is 
a member of the Indian Jute Mills Associa- 
tion (hereinafter referred to ‘as the Associa- 
tion). The Association consists of various 
jute manufacturing mills as its members 
and it has been formed with a view to 
protecting the interests of the members. 
The objects of the Association, inter alia, 
are (i) to protect, forward and defend the 
trade of members; (ii) to impose restrictive 
conditions on the conduct of the trade; and 
(iii) to adjust the production of the Mills 
in the membership of the Association to 
the demand on the world market. It ap- 
pears that right from 1989, the demand of 
jute in the world market was rather lean 
and with a view to adjusting the produc- 
tion of the mills to the demand in the 
world market. a working time agreement 
was entered into between the members of 
the Association restricting the number of 
working -hours per week, for: which the 
mills shal] be entitled to ‘work their looms. 
The first working time agreement was en- 
tered into on 9th Jan. 1939 and it was for 
a duration of five years and on its expira- 
tion, the second and thereafter the third. 


working time agreements, each for a period - 


of five years and in more or less similar 
terms, were entered into on 12th June, 
1944 and 25th Nov. 1949 .respectively. The 
third working time agreement was about 
to expire on llth Dec. 1954 and since it 
was felt that the necessity to restrict the 
number of working hours per week „still 


continued, a fourth working time agree- . 


ment was entered into between the mem- 
bers of the Association on 9th Dec. 1954 
and it was to remain in force for a period 


of five years from 12th Dec. 1954. We 


are concerred in this appeal with the 


fourth working time agreement and since - 


the decision of the controversy before us 
turns upon the interpretation of its true 
nature and effect. We shall refer to some 
of its relevant provisions. `, megane 


. 3. The first clause of the fourth work- 
ing time agreement (hereinafter referred 
to as the “working time agreement”) to 
which we must refer is Cl. YA) which pro- 


vided that, ‘subject :to the provisions’ of — 


Cls. (11) and (12), 
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- Clause ( 


-and certified by 


» ACL RB. 
~ "00. .* .-no*signatory shall work. more - 
than ‘forty: five -hours of work per week > 
and such restriction of hours of work per 
week shall continue in force until the num- 
ber of working hours allowed shall be 
altered. in accordance with the provisions 
of. Cl. 7 (1), (2) and (8).” 

5) then prcceeded to explain that 
the number of wcrking hours per week 
mentioned in the working time agreement 
represented the ex-ent of hours to which 
signatories were in ali entitled in’ each 
week to work their registered complement 
of looms as determined under Cl. (18) on 
the basis that they used the full comple- 
ment of their loomage as registered with 
the committee.. This 
clause also contained a provision for in- 
crease of the number of working hours 
per week allowed to a signatory in the 
event of any reduction in his loomage. It 
was also stipulated in this clause that the 
hours of work allowed to be utilised in 
each week shall cease at the end of that 
week and shall not be allowed to be car- 
ried forward. The number of working 
hours per week prescribed by Cl. (4) was, 
as indicated in the opening part of that 
clause, subject inter alia to the provision 
of CI. (10) and under that clause, a joint 
and several agreement could be made pro- 
viding that throughout the duration of the 
working time agreement, members with 
registered complements of looms'‘not ex- 
ceeding 220 shall be entitled to: work up to 
72 hours per week. Cl. 6 (a) enabled meni- 
bers to be registered as a “Group of Mills” 
if they happened to be under the’ control 
of the same managing agents or were com- 
bined by any arraigement or agreement 
and it was open =o any member of the 
Group of Mills-so registered to utilise the 
allotment of hours of work per week of 
other members in the same group who 
were not fully utilising the hours of work 
allowable to them under the working time 
agreement, provided that such transfer of 
hours of work was for a period of not less 
than: six months. Then followed Cl. 6 (b) 
which is very“ material and it provided, 
inter alia, as follows: 

“Subject to the provisions of sub-cls. (i) 
to (iv) signatories to this agree- 
‘ment shall be entitled to transfer in part- 
or wholly their allotment of hours of work 
per week to any œe or more of‘ the other 
signatories; and upon such transfer being 
duly effected and registered and a certifi- 
cate issued by the committee, the signa- 
tory or signatories to whom the allotment 
of working hours has been transterred: 
shall be entitled to ‘utilise the -allotmnent 
of hours of ‘work per ‘week’ so transferred.” 


rte 


» 


1950 


There were four conditions precedent sub-- 
ject to which the allotment of hours of- 
work transferred by one member to an- 
other could be utilised by the latter and. 
three of them were as uncer: 

“(i) No hours of work shall be transferr- 
ed unless the transfer covers hours of work 
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‘per week for a period of rot less than six 


months; : 

(ii) All agreements to transfer shall, as 
a condition precedent to any. rights being 
obtained by transferees, be submitted with 
an explanation to the Committee and the 
Committee’s decision ...... whether the 
transfer shall be allowed shall be final 
and conclusive. 

(iii) If the Committee sanctions ithe 
transfer, it shall be a condition precedent 
to its utilisation that a certificate be issu- 
ed and the transfer registered.” 


. This transaction of transfer of allotment of 


hours of work per week was commonly 
referred to as sale of looms hours by cne 
member to another. The consequence of 
such transfer was that the hours of wark 
per week transferred by a member were 
liable to be deducted from the working 
hours per week allowed tc such member 
under the working time agreement «nd 
the member in whose favour such transfer 
was made was entitled to utilise the num- 
ber: of working hours per week transfer- 
red to him in addition to the working 
hours per week allowed to him under the 
working time agreement. It was under this 
clause that the assessee purchased loom 
hours from four differeat jute mamu- 
facturing concerns which were signa- 
tories to the working time  agrze- 
ment, for the aggregate sum of 
Rs. 2,03,255/- during the year Ist Aug. 
1958 to 3lst July 1959. In the course of 
assessment for the assessment year 1960-61 
for which- the relevant a2counting y2ar 
was the previous year Ist Aug. 1958 to 
81st July 1959, the assessee claimed to 
deduct this amount of Rs. 2,08,255/- as 
revenue expenditure on the ground that it 
was part of the cost of opezating the looms 
which constituted the profit making ap- 
paratus of the assessee. The claim was dis- 
allowed by the Income-tax Officer but on 
appeal, the Appellate Assistant Commis- 
sioner accepted the claim and allowed the 


* deduction on the view tkat the assesszee 


did not acquire any capitel ‘asset. when it 
purchased the loom hours and the amount 
spent by it was incurred for running the 
business or working it with a view to pro- 


ducing day-to-day profits and it was pari of - 


operating cost-or revenue cost .of prodac- 
tion. The Revenue ‘preferred an‘ appeal. to 


` 


..v. L-T. Commr. f S.-C. 1949 


the Tribunal but the appeal-was unsuccess- - 
ful and the Tribunal. taking the same view 
as the Appellate Assistant Commissioner, 
held that the expenditure incurred by the 
assessee was: in the nature of revenue ex- 
- penditure and hence deductible in comput- 
ing the profits and gains of business of 
the assessee. This view taken by the Tri- 
bunal was challenged in a reference made 
to the High Court at the instance of the 
Revenue. The High Court too was inclin- 
ed to take the same view as the Tribunal, 
but it felt compelled by the decision of 
this Court in Commr. of Income-tax v. 
Maheshwari Devi Jute Mills Ltd. 57 ITR 
86 : (AIR 1965 SC 1974) to decide in 
favour of the Revenue and on that view it 
overturned the decision of the Tribunal 
and held that the amount paid by the as- 
sessee for purchase of the loom hours was 
in the nature of capital expenditure and 
was, therefore, not deductible under Sec- 
tion 10 (2) (xv) of the Act. The assessee 
thereupon preferred the present appeal by 
_ Special leave obtained from this Court. 


4. Now an expenditure incurred by 
an assessee can qualify for deduction 
under S. 10 (2) (xv) only if it is incurred 
wholly and exclusively for the purpose of 
his business, but even if it fulfils this re- 

uirement, it is not enough; it must fur- 
ther be of revenue as distinguished from 
capital nature. Here in the present case it 
was not contended on behalf of the Reve- 
nue that the sum of Rs. 2,03,255/- was not 
laid out wholly and exclusively for the 
purpose of the assessee’s business but the 
only argument was and this argument 
found favour with the High Court, that it 
represented capital expenditure and was 
hence not deductible under S. 10 (2) (xv). 
The sole question which therefore arises 
for determination in the appeal is whether 
the sum of Rs. 2,08,255/- paid by the as- 
sessee represented capital expenditure or 
revenue expenditure. We shall have . to 
examine this question on principle but be- 
fore we do so, we must refer to the deci- 
sion of this Court in Maheswari Devi Jute 
Mills’ case (ATR 1965 SC 1974) ore) 
since that is the decision which weighe 
heavily with the High Court, in fact, com- 
pelled it to negative the claim of the as- 
sessee and hold the expenditure to be on 
capital account. That was a converse case 
where the question was whether an 
amount received by the assessee for sale 
of loom hours was in the nature of capital 
receipt or revénue receipt. The view taken 
by this Court was that it was in the nature 
of capital receipt and hence not taxable. 
Tt was. conterided on behalf of the Reve- 


r 
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nue, relying on this decision, that just as 
the amount realised for sale of loom hours 
was held tə be capital receipt, so also the 
amount paid for parchase of loom hours 
must be held to be of capital nature. But 
this argurnent suffers from a double 
fallacy. 


5. In the first place it is not a univer- 
sally true proposition that what may be a 
capital receipt in the hands of the payee 
must necessarily be capital expenditure in 
relation to the payer. The fact that a cer- 
‘tain payment constitutes income or capital 
receipt in the hands of the recipient is not 
material in determining whether the pay- 
ment is revenue or capital disbursement 
qua the payer. It was felicitously pointed 
out by Mecnaghten J. in Race Course 
Betting Ccntro! Board v. Wild (1988) 22 
Tax Cas 132 that a “payment may be a 
revenue payment from the point of view 
of the payer and a capital payment trom 
the point of view of the receiver and vice 
versa.” Theretore, the decision in Mahesh- 
wari Devi Jute Mills’ case (AIR 1965 SC 
1974) (supra) cannot be regarded as an 
authority for the proposition that payment 
miade by an assessee for purchase of Joom 
hours would be capital expenditure. Whe- 
ther it is capital expenditure or revenue 
expenditure would have to be determined 
having regard to the nature of the transac- 
tion and other relevant factors. 





6. But, more importantly, it may be 
pointed out that Maheshwari Devi Jute 
Mills’ case (supra) proceeded. on the basis 
that loom hours were a capital asset and 
the case wes decided on that basis. It was 
common ground between the parties 
throughout the proceedings, right from the 
stage of the Income-tax Officer up to the 
High Cour, that the right to work the 
looms for the allotted hours of work was 
an asset capable of being transferred and 
this Court therefore did not allow counsel 
on behalf of the Revenue to raise a con- 
tention that loom hours were in the nature 
of a privilege and were not an asset at all. 


Since it was a commonly accepted basis. 


that loom hours were an asset of the as- 
sessee,. the only argument which could be 
advanced on behalf of the Revenue was 
that when the assessee transferred a part 
of its hours of work per week to another 
member, the transaction did not amount to 
sale of an asset belonging to the assessee, 
but it was merely the turning of an asset 
to account by permitting the transteree to 
use that asset and hence the amount re- 
ceived hy the assessee was income from 
business. The Revenue submitted that 
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“where it is a part of the normal activity 
of the assessee’s business to earn profit 
by making use of its asset by either em- 
ploying it in its own manufacturing con- 
cern or by letting it out to others, con- 
sideration received for allowing the trans- 
feree to use that asset is income received 


. from business and chargeable to income- 


tax.” 


a be principle invoked by the Revenue was 
hat. 


“receipt by the exploitations of a com- 
mercial asset is the profit of the business 
irrespective of the manner in which the 
asset is exploited by the owner in the busi- 
ness, for the owner is entitled to exploit 
it to his best advantage either by using it 
hmmself personally or by. letting it out to 
somebody else.” 

This principle, supported as it was by 
numerous decisions, was accepted by the 
court as a valid principle, but it was point- 
ed out that it had no application in the 
case, before the court, . because though 
loom hours were an asset, they could not 
from their very nature be let out while 
retaining property in them and there could 
be no grant of temiporary right to use 
them. The court therefore concluded that 
this was really a case of sale of loom 
hours and not of exploitation of loom 
hours by permitting user while retaining 
ownership and, in the circumstances, the 
amount received by the assessee from sale 
of loom hours was liable to be regarded 
as capital receipt and not income. It will 
thus be seen that the entire case proceed- 
ed on the commonly accepted basis that 
loom hours were an asset and the only 
issue debated was whether the transaction 
in question constituted sale of this asset 
or it represented merely exploitation of 
the asset by permitting its user by another 
while retaining ownership. No question 
was raised before the court as to whether 
loom hours were an asset at all nor was 
any argument advanced as to what was 
the true nature of the transaction. It is quite 
possible that if the question had been 
examined fully on principle, unhampered 
by any predetermined hypothesis, the 
court might have come to a different con- 
clusion. This decision cannot, therefore, 
be regarded as an authority compelling 
us to take the view that the amount paid 
for purchase of loom hours was capital 
and not revenue expenditure. The ques- 
tion is res integra and we must proceed to 
examine it on first principle. 

_ 7%. It is quite clear from the terms of the 
working time agreement that the allot- 
ment of loom hours to different mills con- 


1980 ~ 


stituted merely a contractual restriction on 
the right of every mil] under the general 
law to work its looms to their full capa- 
city. If there had been no working tme 
agreement, each mill would have been 2n- 
titled to work its looms uniterruptedly for 
twenty four hours a day throughout the 
week, but that would have -resulted in 
production of jute very much in excess of 
the demand in the world market, leadin 

to unfair competition and precipitious al 
in jute price and in the process, prejudi- 
cially affecting all the mills and therefore 
with a view to protecting the interest of 
the mills who were members of the As- 
sociation, the working time agreement was 
entered into restricting the number of 
working hours per week for which each 
mill could work its looms. The allotment 
of working hours per week under the 
working time agreement was clearly not a 
right conferred. on a mill, signatory to zhe 
working time agreement. It was rather a 
restriction voluntarily accepted by each 
mill with a view to adjusting the produc- 
tion to the demand in the world marxet 


and this restriction could not possibly be - 


regarded as an asset of such mill. This 
restriction necessarily had the effect of 
limiting the production of the mill snd 
consequentially also the profit which -he 
mill could otherwise make by working ull 
loom hours, -But a provision was made in 
Cl. 6 (b) of the working «ime agreement 
that the whole or a part of the workng 
hours per week could be transferred ‘by 
one mill to another for a period of not Ess 
than six months and if such transfer was 
approved and registered by the Ccm- 
mittee of the Association, the transfe-ee 
mill would be entitled to utilise the num- 
ber of working hours per week transfr- 
red to it in addition to the working hours 
per week allowed to it under the wo-k- 
ing time agreement, while the transfe-or 
mill would cease to be entitled to avail 
of the number of working hours per week 
so transferred and these would be liable 
to be deducted from the number of wo-k- 
ing hours per week otherwise allotted to 
it. The purchase of loom hours by a will 
had therefore the effect of relaxing the 
restriction on the operation of looms to 
the extent of the number of working hours 
per week transferred to it, so that the 
transferee mill could work its looms or 
longer hours than permitted under the 
working time agreement and increase its 
profitability. The amount spent on pwr- 
chase of loom hours thus represented ccn- 
sideration paid for being able to work the 
looms for a longer number of hours. It is 
difficult to see how such payment covld 
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possibly be regarded as expenditure ` onl 
capital account: 7 


8. The decided cases have, from time 
to time, evolved various tests for dis- 
tinguishing between capital and revenue 
expenditure but no test is paramount or 
conclusive. There is no all embracing 
formula which can provide a ready sohr 
tion to the problem; no touchstone has 
been devised. Every case has to be decid- 
ed on its own facts keeping in mind the. 
broad picture of the whole operation in 
respect of which the expenditure has been 
incurred. But a few tests formulated by 
the courts may be referred to as they 
might help to arrive at a correct decision 
of the controversy between the parties. 
One celebrated test is that laid down by 
Lord Cave, L. C. in British Insulated and 
Helsby Cables Lid. v. Atherton (1926. 10 
Tax Cas 155 where the learned Law Lord 
stated: , 


“When an umare is made, not only 
once and for all, but with a view to bring- 
ing into existence an asset or an advantage 
for the enduring benefit of a trade there 
is very good reason (in the absence ot 
special circumstances leading to an oppo- 
site conclusion) for treating such an ex- 
penditure as properly attributable not to 
-revenue but to capital.” À 

This test, as the parenthetical clause 
shows, must yield where there are special 
circumstances leading to a contrary con- 
clusion and, as pointed out by Lord Rad- 
cliffe in Commr. of Taxes v. Nchanga Con- 
solidated Copper Mines Ltd. (1965) 58 ITR 
241 (PC) it would be misleading to sup- 
pose that in all cases, securing a benefit 
for the business would be prima tacie 
capital expenditure “so lọng as the bene- 
fit is not so transitory as to have no en- 
durance at all.” There may be cases where 
expenditure, even if incurred for obtaining 
advantage of enduring benefit, may none- 
the-less, be on revenue account and the 
test of enduring benefit, may break down. 
It is not wha advantage of enduring 
nature acquired by an assessee that brings 
the case within the principle laid down 
in this test. What is material to consider 
is the nature of the advantage in a com- 
mercial sense and it is only where the ad- 
vantage is in the capital field that the 
expenditure would be disallowable on an 
application of this test. If the advantage 
consists merely in facilitating the assessee’s 
trading operations or enabling the manage- 
ment and conduct of the assessee’s busi- 
ness to be carried on more efficiently or 
more profitably: while leaving the fixed 
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- capital untouched, the. expenditure would 
the 


be on revenue account, even though 
advantage may endure for an 
future, The test of enduring benefit is 
therefore nct a certain or conclusive test 
and it. cannot be applied blindly and 
‘mechanically without regard to the par- 
ticular facts and circumstances of a given 
case. But even if ‘this test were applied 
in the present case, it does not yield a con- 


urchase of loom hours no new asset has 
een created. There is no addition to or 
‘expansion of the profit making apparatus 
iof the assessee. The income earning 
machine remains what it was prior to the 
purchase of loom hours. The assessee is 
merely enabled to operate the profit 
[making structure for a {longer number of 
hours. And this advantage is clearly not of 
ian enduring nature. It is limited in its 
duration to six months and, moreover, the 
additional working hours per week trans- 
ferred to the assessee have to be utilised 
during the week and cannot be carried 
forward to the next week. It is, therefore, 
not possible to say that any advantage of 
enduring benefit in the capital field wag 
acquired by the assessee in purchasing 
loom hours and the test of enduring 
benefit cannot help the Revenue. 








9. Another test which is often applied 
is the one based on distinction between 
fixed and circulating capital. This test was 
applied by Lord Haldane in the leading 
case of John Smith and Son v. Moore 
(1928) 12 Tax Cas 256 where the learned 
Law Lord drew the distinction between 
fixed capitel and circulating capital in 
words which have almost acquired - the 
status of a definition. He said; “fixed 
capital (is) what the owner turns to profit 
by keeping it in his own possession; cir- 
culating capital (is) what he makes profit 
of by parting with it and letting it change 
masters.” Now so long as the expenditure 
in question can be clearly referred to the 
acquisition of an asset which falls within 
one or the other of these two categories, 
such a test: would be a critical one.. But 
this test can also sometimes break down 
because there are many forms of expen- 
diture which do not fall -easily within 
these two categories: and not infrequently, 
as pointed out by Lord Radcliffe in 
Commr. of Taxes v, Nchanga Consolidat- 
ed Copper Mines Ltd. ( (1965) 58 ITR 241) 
(PC) (supra), the line of demarcation is 


difficult to. draw and leads to subtle dis-: 


tinctions between profit that is made “out 


of” assets and profit that is made “upon”. 
`. assets or “with” assets.. 


Moreover, there 
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indefinite. 


clusion ‘in favour of the Revenue. Here, by ` 


what it otherwise woul 


may. .be..cases where expenditure, though 
referable to or. in connection with fixed 
capital, is . nevertheless allowable as 
venue expenditure. An_ illustrative exam- 


ple would be of expenditure incurred in.. . 


preserving or maintaining capital assets. 
This test is therefore clearly not one of 
universal application. But even if we were 
to apply this test, it would not be possible 
to characterise the. amount paid for pur- 
chase of loom hours as capital expenditure 
because aquisition of additional loom hours! 
does not add at all to the fixed capital of 


the assessee the permanent structure of) 


which, the income, is to be the produce 


or fruit remains the same; it is not en-| 


larged. We are not sure whether loom 


hours can be regarded as part of circulat-’. 


ing capital like. labour, raw ` material, 
power etc., but it is clear beyond doubt 
that they are not part of fixed capital and 


hence even the application of this test. 


does not compel the conclusion that the 


payment for purchase of loom hours was. 


in the nature of capital expenditure. 


10. The Revenue however contended 
that by purchase of Joom hours the asses- 
see acquired a right to one more than 

have been entitl- 
ed to-do and_ this right to produce addi: 


` tional quantity of goods constituted addi- ` 


tion to or augmentation of its profit mak- 
ing structure. The assessee acquired 
the right to produce a larger quantity of 
goods and to earn more income and this, 
according to the Revenue, amounted to 
acquisition of a source of profit or income 
which though. intangible was 
Jess a source or ‘spinner’ of income and 
the amount spent on purchase of this 
source of profit or income therefore re- 
presented expenditure of capital nature. 
Now it is true that if disbursement is 
made for acquisition of a source of profit 
or income, it would ordinarily, in the 
absence of any other countervailing cir- 
cumstances, be in the nature of capital 


expenditure. But we fail to see how it caní 


at all be said in the present case that the 
assessee acquired a source of . profit or 
income when it. purchased loom hours. 
The source of profit or income was the 


profit making apparatus and this remained) 
untouched -and unaltered. There was no’. 


enlargement of the permanent structure of 
which. the income, would 
or fruit. What the assessee acquired was 
merely an advantage in the nature of re- 





laxation of-restriction on- working’ hours). 
imposed, by the workin 
so that. the assessee could operate its pro-| : 
fit-earning structure for a longer number! _ 
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be the produce}. 


time agreement,| ' 
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of hours: ‘Undoubtedly; the profit:earnng: 
structure of the assessee was: enabled to` 


produce some: goods, but that was not be- 
cause of any addition or.augmentation in 
the profit making structure; but because 


‘the profit making. structure could be. 


operated for longer working hours. The 
expenditure incurred for this purpose was 


. primarily and essentially related to -he 


operation or: working of the looms . wh-ch 
constituted the profit earaing appara-us 
of the assessee, It was an expenditure for 
operating or. working the lnoms for longer 
working hours with a view to producing a 
larger quantity of goods ard earning more 


income and was therefore in the nature of 


‘revenue expenditure. . W> are conscious . 


that in law as in life, and particularly in 
the field of. taxation law, analogies are 
apt- to be deceptive and misleading, but 
on the present context, the analogy of 


z quota right may not be inappropricte. 


ake a case where acquisition of raw 
material is repulatea by quota system and 
in order to o 
assessee purchases quota right of anotber. 
Now it is obvious that by purchase of such 
quota right, the assessee would be able 
to acquire more raw material and that 
would increase the profitakility of his p-o- 
fit making apparatus, but the amount paid 
for purchase of such quo-a right would 
indubitably be revenue expenditure, sirce 
it is incurred for acquiring raw material 
and is part of the operating cost. Similar- 
ly, if payment has to be made for securing 
additional power every week, such pay- 
ment would also be part of the cost of 
operating the profit making structure aad 


. hence in the nature of revenue expendi- 


ture, even though the effect of acquiring 


additional power would be to augment - 


the productivity of the profit-making 
structure. On the same analogy payment 
made for purchase of loom hours whi 


would enable the assessee to operate the ` 


paar structure for a longer num- 
er of hours than those permitted under the 


working time agreement would also de © 


part of the cost of performing the income 
earning operations and herce revenue in 
character. - . 

11. When dealing with cases of this 
kind where the question is whether ex- 
penditure incurred by an assessee is capi- 


. tal or revenue expenditure, it is necessary 


to bear in mind what Dixen, J. said in 
Hallstrom’s Property. Ltc. v. Federal 
Commr. of Taxation, 72 CLR 634. __ 


“What is an. outgoing on capital „ard 


what is an outgoing on acccunt of revenue.. 
” ~~ 1980 S. ,C./123 XI G—5 


wot Empire Jute Cov-ve.1-T. Commr: -` 


tain more rew material, the 


depends on what the expenditure is- cal- 

ated: to effect: from a practical and busi 
ness point of view rather than upon: the 
juristic classification. of the legal rights, if 
any, secured, employed or exhausted in 
the process.” OX Bog f 


' The question must be viewed in the! 
larger context of business necessity or ex-: 
pediency. If the outgoing expenditure is. 
so related to the carrying on or the con- 
duct of the business that it may be re- 
garded as an integral part of the profit- 
earning process and not ‘for acquisition of 
an asset or a right of a permanent charac- 
ter, the possession of which is a condition 
of the carrying on of the business, the ex- 
penditure may be regarded as revenue ex 
penditure. See Bombay Steam Navigation 
Co. (1958) Pvt. Ltd. v. Commr. of Income- 
tax 56 ITR 52: ee 1965 SC 1201): The 
same test was formulated by Lord Clyde 
in Roburt Addie & Son’s Collieries Ltd. v. 
Inland Revenue (1924) 8 Tax Cas 671 in 
these words : 


“Is it part of the company’s working ex- 
penses, is it expenditure laid out as part of 
the process of profit earning? or, on the 
other hand, is it a capital outlay, is it ex- 
penditure necessary for the acquisition of 
property or- of rights of permanent charac- 
ter, the possession of which is a condition 
of carrying on its trade at all?” > 


It is clear from the above discussion that 
the payment made by the assessee for 
porchasè of loom hours was expenditure 
aid out as part of the process of -profit 
earning. It was, to use Lord Soumnar’s 
words, an outlay of a business 
“in order to carry it on and to earn a 
profit out of this expense as an expense of 
carrying it on.” 

It was part of the cost of operating the 
profit earning apparatus and was clearly _ 
in the nature of revenue expenditure. ` 

12. It was pointed out by Lord 
Radcliffe in Commr. of Taxes v. Nchanga 
Consolidated Copper Mines Ltd. (1965-58 
ITR 241) (supra) that. “in considering allo- 
cation of expenditure between the capital 
and income accounts, it is almost unavoid- 
able to argue from analogy.” There are al- 
ways cases falling indisputably on one or 
the other side of the line and it is a fami- 
liar argument in tax courts that the case 


‘under review. bears close „analogy to a 


case falling on the right side of the line 
and must therefore be decided in the - 
same. manner. If we apply this method, — 


, the case closest to the.present one that we . 
can ‘find .is- Nchanga Consolidated: Copper -~ 
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Mines case (supra). The facts of this case 
were that.three companies which were 
engaged in the business of copper mining 
formed a group and consequent on a stee 
fall in the price of copper in the worl 
market, this group decided voluntarily to 


cut its production by 10 per cent which: 


for the three companies together meant a 
cut of-27000 tons for the year in question. 


It was agreed between the three com-’ 


panies that for the purpose of giving 
effect to this cut, company B should cease 
production for one year and that the as- 
sessee company and company R should 
undertake between them the whole group 
programme for the year reduced by the 
overall cut of 27000 tons and should pay 
compensation .to company B for the 
abandonment of its production for the 
year. Pursuant to this agreement the as- 
sessee paid to company B 41,384,569 by 
way of its proportionate share of the com- 
pensation and the. question arose whether 
this payment was in the nature of capital 
expenditure or revenue expenditure. The 
Privy Courcil, held that the compensation 
paid by the assessee to. company B in 
consideration of the latter agreeing to 
cease production for one year was in’ the 
nature of revenue expenditure and was 
allowable £s a deduction in computing the 
taxable income of the assessee. Lor 

Radcliffe delivering’ the opinion of the 
Privy Council observed that the assessee’s 
arrangement with companies R and B 
“out of which the expenditure arose, made 
it a cost incidental to the production and 
sale of the output of the mine” and as 
such its true analogy was with an operat- 
ing cost. The payment of compensation 
- represented expenditure incurred by . the 
assessee for enabling it to produce more 
goods despite the cut of 10 per cent and 
it was plainly part of the cost of perform- 
ing the income-earning operation. This 
decision bears a very close analogy to the 
present case and if payment made by the 
assessee company to company B for acquir- 
ing an advantage by way of entitlement 
to produce more goods notwithstanding 
the cut of 10 per cent was regarded by the 
Privy Council as revenue expenditure, a 
fortiori, expenditure incurred by the as- 
sessee in the present case for purchase of 
loom hours so as to enable the assessee to 
work the brofit making apparatus for a 
longer number of hours and -produce 
more goods than what the assessee would 
otherwise be entitled te do, must be held 
to be of revenue. character. . 


18:- The decision in Commr. of Taxes 
v. Carron Co. (1965) 45 Tax Cas 10 also 
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bears comparison with the present . case.: 
There certain expenditure was incurred by 
the assessee company for the purpose of. 
obtaining a supplementary charter altering 
its constitution, so that the management 
of the company could be placed on a 
sound commercial footing and restrictions 
on the borrowing powers of the assessee 
company could be removed. The old 
charter contained certain antiquated pro- 
visions and also restricted the borrowing 
powers of the assessee company and 
these features severely handicapped the 
assessee company in the development of 
its trading activitiss. The House of Lords 
held that the expenditure incurred for ob- 
taining the revised charter eliminating 
these features which operated as impedi- 
ments to the profitable Nevelonn cat of the 
assessee company’s business was in the 
nature ‘of revenue expenditure since it was 
incurred for facilitati the day-to-day . 
trading operations of the assessee com- 
pany and enabling the management and 
conduct of the assessee company’s busi- 
ness to be carried on more efficiently. 
Lord Reid emphasised in the course of his 
speech that the expenditure was incurred 
by the assessee company “to remove anti- 
quated restrictions which were preventing 
profits from being earned” and on that 
account held the expenditure to be of 
revenue character. It must. follow on an 
analogical reasoning that expenditure in- 
curred by the assessee in the present case 
for the purpose of removing a restriction 
on the number of working hours for which 
it could operate the looms, with a view to 
increasing its profits, would also be in the 
nature of revenue expenditure. 


14. We are therefore of the view that 
the payment of Rs. 2,03,255/- made by 
the’ assessee for purchase of loom hours 
represented reverue expenditure and was 
allowable as' a deduction under S. 10 (2) 
(xv) of the Act. We accordingly allow the 
appeal:and answer the question referred 
by the Tribunal in favour of the assessee 
and against the Revenue. The Revenue 
will pay to the ‘assessee costs throughout. 


Appeal allowed. 
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V. R. KRISHNA IYER, S. MURTAZA 
FAZAL ALI, D. A. DESAI, 
R. 5. PATHAK AND 
A. D. KOSHAL, JJ. 

Civil Appeals Nos. 1614. 1652 and 1637 
of 1979 and Spl. Leave Pezns. (Civil) Nos. 
6246, 6378, 6252 and 8050 of 1979, D/- 
2-4-1980. 

Ishwari Khetan Sugar Mills (P.) Lid. 
etc., etc., Appellants v. The State of U. P. 
and others, Respondents 

' And 

M/s. R. B, Lachman Das Sugar and 
General Mills Pvt. Ltd., Petitioners’ v. 
State of U. P. and others, ‘Respondents. 

(A) Constitution of India, Art. 216, 
Sch. 7, List I, Entries 7 and 52; Sch. 7, 
List II, Entry 24; Sch. 7, List DM, Entry 
42 — Industries (Development and Ee- 
gulation) Act (1951), Ss. 2, 20 and First 
Schedule, Heading 25 — U. P. Sugar 
Undertakings (Acquisition) .Act (23 of 
1971), Ss. 3 and 7 — Validity — State 
Legislature whether comp2tent to enact 
U. P. Act 23 of 1971 — Loctrine of pth 
and substance — Declaration made by 
Parliament in S. 2 of Industries (Develep- 
ment and Regulation) Act. 1951 to take 
under its control Sugar Industry — Effect 
of — Power of State Legislature under 
List II, Entry 24 to enact legislation in 
respect of declared industry — Extent 
of — No conflict between U. P. Act 23 
of 1971 and control exercised by Central 
Government under. Industries Act, 1951 
— Power of acquisition or requisitioning 
of property in Entry 42, List III — Power 
is independent and separate power and 
not incidental to other pcwer to legis- 
late — In pith and substance U. P. Act 
23 of 1971 is for acquisition of Scheduled 
Undertakings Field of acquisitien 
thereunder is not occupied by Industries 
Act, 1951 — Scope of S. 29 of Industrias 
Act — Acquisition of incustrial under- 
taking in declared industry — Cons2- 
quent taking over of management pur- 
suant to exercise of legislative power is 
not within inhibition of S. 20. 

Per Majority (Pathak and Koshal, JJ. 

concurring on validity oł Act under 


*Civil Misc. Writ Nos. 417), 4130 ard 
4193 of 1971, D/- 3-5-1979 reported in 
1979 All LJ 730 and Civil Misc. Writ 
Nos. 4150, 4173. 4793 and 4422 of 1971, 
D/- 3-5-1979 (All). 
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Entry 42 of List III but expressing no 
opinion on question of effect of S. 2 de- 
claration under Industries (Development 
and Regulation) Act, 1951):— 


It is not correct to say that once a de- 
claration is made in respect of an indus- 
try that industry as a whole’is taken out 


“of Entry 24, List Il, Schedule 7 of the’ 


Constitution of India. (Para 7) 


. Before State legislature is denuded of 
power to legislate under Entry 24, List 
II in respect of a declared industry, the 
scope of declaration and consequent con- 
trol assumed by the Union must be de- 
marcated with precision and then 
to ascertain whether the impugned 
State legislation trenches upon the ex- 
cepted’ field. AIR 1970 SC 1436 and AIR 
1976 SC 1654, Rel. on. (Para 7) 

The declaration made in S. 2 of the 
Industries (Development and Regulation) 
Act, 1951 is a declaration made in an Act 
enacted to provide for development and 
regulation of certain industries. The de- 
claration for assuming control is to be 
found in the same Act which provides 
for the limit of control. The deducible 
inference is that Parliament made the 
declaration for assuming control in re- 
spect of declared industries set out in 
the Schedule to the Act to the extent 
mentioned in the Act. It is difficult te 
accept the submission that. S. 2 has to 
be read dehors the Act and not forming 
part of the Act. This would be doing 
violence to the art of legislative drafts- 
manship. The Industries (Development 
and Regulation) Act, 1951 prescribes the 
extent of control and specifies it. As the 
declaration trenches upon the State legis- 
lative power it has to be construed 
strictly. Therefore, even though the Act 
enacted under Entry 54 which is to some 
extent in pari materia with Entry 52 and 
in a parallel and cognate statute while 
making the declaration the Parliament 
did use the further expression “to the 
extent herein provided” while assuming 
control, the absence of such words in the 
declaration in S. 2 would not lead to the 
conclusion that the control assumed was 
to be something in abstract, total and 
unfettered and not as per various provi- 
sions of the IDR Act. The lacuna, if any. 
is made good by hedging the power of 
making declaration to be made by law. 
Legislative intention has to be gathered 
from the Act as a whole and not by 
piece-meal examination of its provisions. 
It would, therefore, be reasonable to hold 
that to the extent Union acquired con- 
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trol -by -virtue- of declaration ‘in S. 2 of 
the IDR- Act as amended from time ‘te 
time, the power of the State legislature 
- under Entry 24, List II to enact ‘any 
legislation in respect of declared indus- 
try so as to encroach upon the field of 
control occupied by IDR Act would be 
taken away. - (Para 10) 


When validity of a legislation is chal- 
lenged on the ground of want of legisla- 
tive competence and it becomes néces- 
- sary to ascertain which entry in the 
three lists the legislation is referable to, 
the Court has evolved the theory of pith 
and substance, If in pith and substance 
a legislation falls within one entry or 
the other but some portion of the sub- 
ject-matter of the legislation incidentally 
trenches upon and might enter a field 
under another list, the Act as a whole 
would be valid notwithstanding such in- 
cidental trenching. AIR 1978 SC 215, 
Rel. on. (Para 12) 


. A comprehensive examination of all 
the provisions of the U. P. Undertakings 
(Acquisition) Act indisputably shows that 
in pith and substance the Act is one for 
acquisition of scheduled undertakings and 
such acquisition by transfer of owner- 
ship of the scheduled undertakings to 
the .Corporation would in no way come 
in conflict with any of the provisions of 
the Industries (Development and Regu- 
lation) Aci, 1951 or would not trench 
upon any contro] exercised by the Union 
under the various provisions of the IDR 
Act. In fact the IDR Act, generally 
speaking, does not deal with the owner- 
ship of industrial undertakings in declar- 
ed industries. The Act.is primarily ¢con- 
cerned with development and regulation 
of the declared industries. . (Para 14) 


` The Industries (Development and Re- 
gulation) Act, 1951, is essentially concern- 
ed with tke control over the management 
of the industrial undertakings in declar- 
ed industries. By the acquisition under 
the U. P. Sugar Undertakings (Acquisi- 
tion) Act, 1971 and vesting of the sche- 
duled undertakings in the Corporation 
the scheduled undertakings will never- 
theless be under the control of the Cen- 
tral Government as exercised by the pro- 
visions of the IDR Act because the Cor- 
poration would be the owner and would 
be amenable to.the authority and juris- 
diction of the Central Government as the 
provisions of the IDR Act would conti- 
nue’ to apply to the scheduled undertak- 
ings, suger ‘being “2 ‘declared industry, 


and: scheduled undertakings are industrial - 
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undertakings ‘within the meaning of ‘the... i 
IDR Act. -No provision from IDR Act was- -- 


pointed out to show that in implement- 
ing or enforcing sucha provision ‘the im- 
pugned legislation would be an impedi- 
ment. Therefore, there is no conflict be- 
tween the U. P. Sugar -Undertakings 
(Acquisition) Act, 1971 and the control 
exercised by the Central Government ` 
under the provisions of the IDR Act and 
there is not even a remote encroachment 


` on the field occupied by IDR Act. 


(Para 14) 


Even if prior to the deletion of Entry 


. 33 in List I and Entry 36 in List II an 


argument could possibly have been ad- 
vanced that as power of acquisition of 
property was conferred both on Union 
and the States to be exercised either for 
the purpose of the Union or for the State 
it was incidental to any other legislative . 
power flowing from various entries in 
the three Lists and not an independent 
power, but. since the deletion of Entry 33 
in J.ist I and entry 36 in List IL and 
substitution of a comprehensive entry in 
List III, it could hardly be urged with 
confidence that the power of acquisition 
and requisitioning of property was inci- 


‘dental to other power. It is an indepen- 


dent power provided for in a specifie 
entry. Therefore, both the Union and the - 
State would have power of acquisition - 
and requisitioning of property. AIR 1970. 
SC 564, Foll; AIR 1954 SC 251; AIR 1952 
SC 252 and AIR 1963 SC 1241, Explained; 
AIR 1972 SC 2301, Rel. on. (Para 16) 


The legislative ‘power of the States 
under Entry 24, List II is eroded only te 
the extent control is assumed by the 
Union pursuant to a declaration made by 
the Parliament in respect of declared in- 
dustry as spelt out by legislative enact- 
ment and the field occupied by such ene 
actment -is the measure of erosion. Sub- 
ject to such erosion, on the remainder 
the State legislature will have power io 
legislate in respect. of declared industry 
without in any way trenching upon the 
occupied field. State legislature which is 
otherwise competent to deal with indus- 
try under Entry 24, List II, can deal with 
that industry in exercise of other powers 
enabling it to legislate under different 
heads set out in Lists II and II and this 
power cannot be denied to the State. AIR 
1976 SC 1654, Rel..on. (Para 22) 


The power to legislate for acquisition - 
of property is an independent and sepa- 
rate power and is exercisable: only under - 
Entry 42, List III and not as-an incident - 


e 


r 
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‘management stands, transferred- to. 
- acquiring body. it cannot. be said. that. this, 


of the. power to legislate in respect of a 
specific- head of legislation in: any. of the 


three lists. This power of the State legis-. 
lature to legislate for acquisition of p-o- 
-perty remains, intact and | untrammel_ed 


except to the extent where on. assump- 


tion of control of an industry by a de-. 


claration as envisaged in Entry 52, List I. 
a further power .of acquisition is taken 
over. by a specific legislation. (Para 23) 


In pith and substance the U. P. Sugar 
Undertakings (Acquisition) Act, 1971 is 
one for acquisition of scheduled under- 
takings and that field of acquisition is 
Not occupied by the Industries (Develcp~ 
ment and Regulation) Ac, 1951 which 
deals with control of management, regu- 
lation and development of a declared in- 
dustry and there is no repugnancy te- 
tween the U. P. Sugar legislation and 


_ the IDR Act. Both can co-exist becavse 
* the power acquired by the Union under 


the IDR Act can as well effectively be 


exercised after the acquisition of tne 
scheduled undertakings as it could be 
exercised before the acquisition. There- 


fore, the contention that the State legis-. 


lature lacked legislative competence to 

enact the U. P. Sugar Undertakings: (Ac- 

ries Act, 1971 must be negativec. 
(Para 24) 


: Section 20 of the Industries (Develo> 
tent and Regulation) Act,. 1951 forbids 
a State Government or lecal authorizy 
from taking over the management or 
control of any industrial undertaking n 
declared industry. On a correct interpr2- 


-tation, S. 20 precludes any State Govera- 
~ ment or local authority fram taking over 


the control or management of any im- 
dustrial undertaking under any law for 
the time being in force which authorises 
any such Government or ocal authority 
so to do. (Para 2”) 


The U. P. Sugar Undertakings (Acqui- 
sition) Act, 1971 was not enacted for tak- 
ing over management or control of any 


‘industrial undertaking by tne State Gov- 


ernment. In pith and substance it wes 
enacted to acquire the scheduled under- 
takings. If an attempt was made to taka 
Over management or contrc] of any in 
dustrial undertaking in a declared in 
dustry indisputably the bar of S. 20 af 
the Industries (Developmeni and Regu 
lation) Act, 1951 would inhibit exercis2 
of such executive power: However, if 
pursuant to a valid legislation -for 
acquisition of scheduled undertaking tha 
the 
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. would be in violation of S. 20.. Section .20 . 
.does not. preclude or forbid a State legis- 
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lature exercising legislative power under 


- an entry other than entry 24 of List H, 


and if in exercise of that legislative 
power, to wit, acquisition of an industrial 
undertaking in a declared industry the 
consequential transfer of management or 
control over the industry or undertaking 
follows as an incident of acquisition, 
such taking over of management or con- 
trol pursuant to an exercise of legisla- 
tive power is not within the inhibition of 
S. 20. 1979 All LJ 730, Affirmed. 
(Para 28) 
Per Pathak R. S. and Koshal A. D., JJ. 
(Concurring but expressing no opinion on 
question of effect of S. 2 declaration 
under Industries (Development and Re- 
gulation) Act, 1951):— 


The controversy concerning the legis- 
lative competence of the State Legisla- 
ture to enact the U. P. Sugar Undertak- 
ings (Acquisition) Act, 1971 can be ade- 
quately disposed of on the ground that 
the legislation falls within Entry 42 of 
List ITI and cannot be related to Entry 
52 of List I or Entry 24 of List II. When 
the impugned enactment truly falls with- 
in Entry 42 of List II]—“acquisition and 
requisitioning of property” — there is a 
reluctance to enter upon an examination 
of the mutually competing claims of 
Entry 52 of List I and Entry 24 of List H 
— entries which deal with “industries”, 
an entirely different subject matter. 

(Para 41) 

We would prefer to refrain from ex- 
pressing any opinion on the question 
whether the declaration made by Parlia- 
ment in S. 2 of the Industries (Develop- 
ment and Regulation) Act, 1951 in respect 
of the industries specified in the First 
Schedule to that Act can be regarded as 
limited to removing from the scope of 
Entry 24 of List II of the Seventh Sche- 
dule to the Constitution only so much 
of the legislative . field as is covered by 
the subject matter and content of that 
Act or it can be regarded as effecting the 
removal from that Entry of the entire 
legislative field embracing all matters 
pertaining to the industries specified in 
the declaration. AIR 1961 SC 459; AIR 
1970 SC 1436; AIR_1964 SC 1284 and AIR 
1976 SC 1654, Ref. to. (Para 41) 
. (B) Constitution of India, Art. 141 = 
Decisions. of Supreme Court — Conflict in 
— Later larger Constitution Bench Judg- 
ment impliedly overrules former to . ex- 


tent. of. conflict : AIR... 1963.SC 1241 Com-. - 


1958 S.C, 


mented upon in view of AIR 1970 SC 564. 
(Precedents — Decisions of Supreme 
Court). (Para 19) 


(C) Constitution of India, Art. 31 (2) (as 
it stood prior to 20-4-1972, i. e., prior to 
amendment by Constitution (25th Amend- 
ment) Act, 1971) — U. P. Sugar Under- 
takings (Acquisition) Act (23 of 1971), 
S. 7 and Schedule — Whether compensa- 
tion proposed for acquisition of Scheduled 
undertakings was violative of Art, 31 (2) 
— Principles for determining compensa- 
tion — Compensation determined in 
round figure to scheduled undertakings 
— Principle for valuing used machinery 
adopted -— Background leading to acqui- 
sition of scheduled undertakings — Eva- 
luation of good-will in fixing compensa- 
tion for manufacturing undertaking — 
Relevancy — Compensation contemplated 
by U. P. Act 23 of 1971 held not illusory. 


The U. P. Sugar Undertakings (Acqui- 
sition) Act, 23 of 1971, was put on the 
statute book on August 27, 1971. There- 
fore, Art. 31 (2) as it stood on the rel- 
evant date may be noticed. The article as 


amended by Constitution (Twentyfifth 
Amendment) Act, 1971, will, therefore, 
not be attracted. (Para 29) © 


If a legislation provides principles for 
determining compensation, to wit, writ- 
‘ ten down value as understood in income- 
tax law to be the value of the used 
machinery, that principle could neither 
be said to be irrelevant for determining 
the compensation nor the compensation 
so awarded could be styled as illusory. 
AIR 1967 SC 637 Held no more good law 
in view of AIR 1969 SC 634; AIR 1970 
Sc 564, Explained; AIR 1973 SC 1461, 
Ref. to. (Para 30) 


Even as the Article 31 (2) stood at the 
relevant time it was open to the legisla- 
ture to fix principles for determining com- 
pensation and unless it is shown that the 
principles are irrelevant to the deter- 
mination of the value of the property or 
_by working out the compensation accord- 
ing to the principles so specified the 
compensation becomes illusory, the prin- 
ciples themselves are beyond the pale of 
challenge before a court of law on the 
ground that they do not provide ade- 
quate compensation. Now, under the U. P. 
Act 23 of 1971 the compensation is worked 
out and specified in the schedule thereto. 
The compensation is determined in 
round figure. This Court has in terms 
accepted that payment’ of compensation 
on the basis of written down value cal- 
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culated according to the income-tax law 
for used machinery is not irrelevant as 
a principle for determining compensa- 
tion. That principle appears to have been 
adopted for valuing used machinery 
though the legislation fixes compensation 
payable. to each undertaking in round 
sum. (Para 33) 


A peep into the background leading to 
the acquisition of the scheduled under- 
takings under U. P. Sugar Undertakings 
(Acquisition) Act, 1971 would reveal that 
these scheduled undertakings had a heavy 
back-load of carried forward loss, that 
even though they were taking sugarcane 
from cane growers, i.e., the farmers; they 
failed to pay them the price of sugar- 
cane. There was labour unrest as labour 
was not paid. Generally speaking, they 
can be styled as sick undertakings and 
became a drag cn the economy of the 
area. There was no scope for ploughing 
back the profits to rejuvenate the mach- 
inery because there was no profit. 
The situation had not improved even 
when managements of some of the 


-undertakings were taken over under the 


IDR Act and, therefore, this desperate 
situation called for a drastic remedy in 
public interest and while applying that 
drastic remedy of acquisition, principles 
which are valid for determining the value 
of machinery were adopted. The ade- 
quacy or otherwise of compensation on 
the calculus mace by applying the prin- 
ciple is beyond the judicial review. It 
would be a day time hallucination to call 
such principle irrelevant or compensation 
illusory. The challenge to the validity of , 
the U. P. Act 23 of 1971 on the ground 
of violation of Art. 31 (2) must accord- 
ingly fail. (Para 35) 
There cannot be a goodwill of a manu- 
facturing undertaking but it can be of a 
company, a partnership, or a proprietor 
owning scheduled undertaking and nei- 
ther the company, nor the partnership 
nor the proprietary unit, if any, has been 
acquired under the impugned legislation. 
Therefore, in evaluating compensation of 
the scheduled undertakings there is no 
question of evaiuating the goodwill. 


i (Para 38) 
(D) Constitution of India, Art. 14 — 
U. P. Sugar Undertakings (Acquisition) 


Act (23 of 1971), S. 3 — Act whether vio- 
lative of Article 14 of Constitution by 
singling out certain scheduled undertak- 
ings for drastic treatment of take-over 
by way of aequisition — Sugar Under- 
takings in intelerable condition grouped 


` 
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together —- Acquisition for rejuvenating 


Sick undertakings and thereby improving 


economy of area by providing priority in 
payment to poor cane growers and labsur 
— Classification held valid having 
rational relationship to object to be 
achieved by Act. (Para 39) 
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DESAI, J. (On behalf of himself and 
V. R. Krishna Iyer and S. Murtaza Fazal 
Ali, JJ.) (Majority Judgmeat):— Acqui- 
sition of industrial undertakings involved 


AIR 1961 SC 459: 
AIR 1954 SC 251: 
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in manufacturing sugar, a commodity 
satisfying the basic necessity, in larger 
public interest and the attempt of . the 
owners of the undertakings to thwart the 
Same, paints the familiar landscape in 
this group of appeals. , 


2. As a sequel to the serious problems 
created by the owners of certain sugar 
mills in the State of Uttar Pradesh for 
cane growers and labour employed in 
sugar mills, having an adverse impact on 
the general economy of the areas where 
these sugar mills were situated and with 
a view to ameliorating the situation pos- 
ing a threat to the economy, the Gover- 
nor of Uttar Pradesh promulgated an 
Ordinance on July 3, 1971, styled as U. P. 
Sugar Undertakings (Acquisition) Ordi- 
nance, 1971 (13 of 1971) (‘Ordinance’ for 
short), with a view to transferring and 
vesting sugar undertakings set out in the 
Schedule to the Ordinance in the U. P. 
State Sugar Corporation Ltd. (‘Corpora- 
tion’ for short), a Government. Company 
within the meaning of S. 617 of the Com- 
panies Act, 1956. Subsequently, by 
U. P. Sugar Undertakings (Acquisi- 
tion) Act, 1971, (U. P. Act 23 of 1971) 
(‘Act’ for short), the Ordinance was re- 
pealed and was replaced. Schedule to the 
Act enumerates 12 sugar undertakings 
(referred to as ‘scheduled undertakings’) 
and by the operation of S. 3, these sche- 
duled undertakings stood transferred to 
and vested in the Corporation from the 
appointed day, i. e., July 3, 1971, the date 
on which the Ordinance was issued. On 
the promulgation of the Ordinance 11 
writ petitions were filed in the Allahabad 
High Court under Article 226 of the Con- 
stitution challenging the constitutional 
validity of the Ordinance and when the 
Act replaced the Ordinance effective from 
August 27, 1971, the writ petitions were 
amended incorporating the challenge to 
the Act also. The Ordinance and the Act 
were challenged in the High Court on 
the following grounds: 


(1) The State legislature had no kee 
lative competence to enact it; 


(2) The Act violated Art. 31 of the 
Constitution because the acquisition was 
not for a public purpose and the com- 
pensation Proposed in the Act was illu- 
sory; 


(3) The Act was in breach of Art. 19 
(1) (§ and (g) of the Constitution; 

(4) The Act infringed the guarantee of 
equality Senet in Art, 14 of the Con- 
stitution,” `- 
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‘petitioners: arid upheld the constitutional 
validity of the Act. Hence these. appeals 
-by the original petitioners, the owners 
of the scheduled undertakings. 

3. Mr. F. S. Nariman, learned counsel 
who led on behalf of the appellants, con- 
` fined his attack to two grounds: (a) U. P. 
State legislature lacked legislative com- 
petence to enact the impugned Act; and 
(b) compensation awarded for acquisition 
is violative of Art. 31 (2) as it stood prior 
to its amendment by the Constitution 
(Twentyfifth Amendment) Act, 1971, 
‘ which came into force on April 20, 1972. 
Mr. R. A. Gupta who appeared in S. L. P. 

6252/79, canvassed an additional conten- 
tion that the impugned Act is violative 
of Art. 14 inasmuch as those 
situated and similarly 
` Sugar undertakings have not been acquir- 


ed and the petitioners’ scheduled under- 


takings have been singled out for a 
drastic treatment of take-over by way of 
acquisition. 

4. The main thrust of the attack ‘was 
that the U .P. Legislature lacked legisla- 
tive competence to enact the impugned 


`. Act. There were two distinct limbs of 


this submission which would be examin- 
ed separately. The first limb of the sub- 
mission was that in exercise of legislative 
power flowing from Entry 52, List I 
the Parliament made the requisite de- 
` claration in S. 2 of the Industries (Devel- 
opment and Regulation). Act, 1951 (‘IDR 
Act’ for short), and in view of placitum 
25 of the first schedule to the IDR Act 
sugar being a declared industry, that 
industry goes out of Entry 24, List II, 
and hence U. P. State legislature was 
denuded of all legislative power to legis- 
late in respect of sugar industry and as 
the impugned legislation is in respect of 
industrial undertaking in sugar industry, 
the impugned legislation is void on ac- 
count of legislative incompetence. © The 
learned Attorney General countered it 
by saying that the power to acquire pro- 
perty derived from Entry 42 in List III 
is an independent power and the impugn- 
ed Act being in pith and substance an 
Act to acquire scheduled undertakings, 
. meaning thereby the properties of the 
scheduled undertakings, the power of the 


State ‘legislature to legislate in this be-. 


-half is referable to Entry 42 and remains 
intact’ irrespective. of the fact that sugar 


“is a declared “industry,” control of which" 
is ‘takén“over “by.-the Union- Government 
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`o. A Division Bench- ofthe ‘High’ Court::by: - 
a common ‘judgment dated May 3, 1979; 
repelled the contentions on behalf ‘of the- 


similarly’ 
circumstanced’ 


prehensive entry: 


the scope” and- 
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pursuant to the declaration made- under 


5. 2-of the IDR Act. This necessitates an. 
analytical examination of the relevant 


entries keeping in view legislative per- 
spective and the 
through which these entries have passed, 

Entry 7 in the Union List reads as 
under: 

‘7.. Industries declared by Parliament. 
by law to be necessary for the purpose’, 
of defence or for the prosecution of war’. 
Entry 52 in the same List reads: 

“52. Industries, the control of which 
by the Union is ‘declared by Parliament 


terest.” 


Entry 24 in List II (State List) reads as’ 
under: 


“24. Industries subject to the provisions 
of Entries 7 and 52 of List I”. 


by law to be expedient in the publie in- - 


It may he noted here that Entry 33 in `ò 


List I, Entry 36 in List II and Entry. 42 
in List III were amended by S. 26 of the 
Constitution (Seventh Amendment) Act 
by which Entry 33 of List I and Entry 36. 
of List II were deleted and Entry 42 in 
List III was amended to read as set out 
hereinabove. Entry 33 in List I and 
Entry 36 in List II conferred legislative. 
power on the Union and the States re- 


spectively for acquisition or requisition- - 


ing of property for its own purpose. 
Constitution (Seventh Amendment) Act,. 
1956, which made the aforementioned 


amendment was designed to clear the. 


ambiguity about the power of acquisition 
and requisitioning of property being not 


a power incidental to any of the legisla- . 


tive powers but an independent power 


by itself. The object behind the amend- 


ment has been thus explained “The ex- 
istence of three entries in the legislative 
lists (33 of List I, 36 of List II and 42 of 
List III) relating to the essentially single 
subject of acquisition and requisitioning 


of property by the Government gives. 


rise to unnecessary technical difficulties 


in legislation. In order to avoid these. 


difficulties and simplify the constitutional 
position, it is proposed to omit the entries, 
in the Union and State Lists and replace 
the entry in the concurrent list by a com- 
covering the whole 
subject” (see Statement of Objects and 
Reasons in respect of Constitution (Se- 
venth Amendment) Act, 1956)._ 


5. Having: ‘set -out the historical back- 


ground,. attention may: now be turned to: 


content:..of «legislative: 
` power:-of : Union and- the States flowing.. 


historical. background 4 


1 
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` from: Entry: 52- in List I-and. Entry .24 in. 
- List I in- tespect of the ee of: ‘indus- 


~ 


try’, 


6, The scope anil content of ‘States £2, 
List I and Entry 24, List II has to be d- 
marcated with precision to avoid a pcs- 
sible confusion likely to emanate fram - 
an inter-dependence and interaction of 
the two entries. ‘Industry’ as a head of. 
legislation is to be found in Entry £4, 
List II with this limitation that it is su 
ject to the ‘provisions of Entries 7 and 
52, List I. The difference in the languaze 
in which entries 7 and 52 are couch2d 
has a: bearing on the interpretation of 
Entry 52. In the former case if a declara- 
tion is made by the Parliament that the 
particular industry is necessary for the 
purpose of defence or for prosecution of 
the war, Parliament woule be exclusiv2- 


re ly entitled to legislate in respect of that 


L 


3 


industry to the exclusion of State legi- 
latures because the requisite declaratien 
will have the effect of taking out that 
industry from Entry 24, List I. A d2- 
claration by the Parliamert by law tò 
assume control over any particular ins 
dustry in public interest is a sine qua 
non to clothe Parliament with. power 
under Entry 52, List I to legislate in r2- 
spect of that industry because otherwise 
industry as a general heac of legislaticn 
is in the exclusive sphere of State legis- 
lative activity pursuant to Entry 24, List 

Distribution of legislative powes 
as enacted in Part XI and Art. 246 cleaz- 
ly demarcate the field of legislative acti- 
vity reserved for Parliament and fer 
State legislatures and also the concurrent 
list in respect of which both can legislace 
subject to other provisions of Part XI. 
Sub-Art. (3) of Art. 246 provides that the 
State legislature has exclusive power +o 
make laws with respect to any of tke 
matters enumerated in List H in tke 
Seventh Schedule. A fortiori, industry 
being the matter enumerazed in List O, 
the State legislature has exclusive power 
to legislate in respect of it and keeping 
aside for.the time being the words ‘sub- 
ject to the provisions of entries 7 and £2 
of List I’, the State legislature alone can 
legislate in respect of the legislative head 
‘industry”. Ipso- facto, Parliament would 
not have power to. legislate in -respect of 
industry as a legislative -head. Now, 


Entry 52; List I on its own-language does 


not- provide. a field of. legislative activity 
for the Union Parliament -unless. and. 


_ Until a: declaration. is made -.by. .Parliz- - 


ment by law -to assume. cortrol..over Sper; 


-V „State of -U. -p,-. cat otek 
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cified industries. :The embargo- 


on. -the, 


power of Parliament to legislate in — re-, 


spect of industry which is in List I 
would be lifted once a: declaration is 


made by Parliament by law as envisaged. 


by entry 52, List I. In the absence of a 
declaration as envisaged by. entry 52, 
List I, it is incontrovertible that. Parlia- 
ment has no power to legislate on the 


‘topic of industry. Entry 52, List I on its 
.own language does not 


contemplate 4 
bald declaration for assuming control 
over specified industries, but the declara- 
tion has to be by law to assume control 
of specified industries in public interest. 
The legislation enacted pursuant, to the 
power to legislate acquired by declara- 
tion must be for. assuming control over 
the industry and the declaration has to 
be made by law enacted, of which de- 
claration would be an integral part. 
Legislation for assuming control contain- 
ing the declaration will spell out the 
limit of control so assumed by the de- 
claration. Therefore, the degree and ex- 
tent of control that would be acquired 
by Parliament pursuant to the declara- 


tion would necessarily depend upon the. 


legislation enacted spelling out the de- 
gree of control assumed. A mere declara- 
tion unaccompanied by law is incompati- 
ble with entry 52, List I. A declaration 
for assuming control of specified indus- 
tries coupled with law assuming control 
is a pre-requisite for taking legislative 


action under entry 52, List I. The declara- - 


tion and the legislation pursuant to de- 
claration to that extent denude the power 
of State legislature to legislate. under 
entry 24, List II. Therefore, the erosion 
of the power of the State legislature to 
legislate in respect of declared industry 
would not occur merely by declaration 
but by the enactment consequent on the 
declaration prescribing - the extent and 
scope of control. When a declaration is 
made as contemplated by entry 52, List I 
in respect of any . particular industry, it 
is contended that, that industry as a 
topic of legislation would be removed 
from the legislative sphere of the State. 
What is the effect of a declaration made 
in respect of mines and minerals as con- 
templated by entry 56 has been succinct- 
ly laid down by a Constitution Bench of 
this Court in Baijnath Kedia v. State of 
Bihar, (1970). 2 SCR 100 at p. 113: (AIR 
1970 SC 1436), in the’ following terms: 


“Once this declaration is made and the. l 


extent laid down,.the subject of legisla- 


‘tion -to.the extent laid down. becomes: an 


exclusive; subject for: legislation. by Par-: 
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liament. Any legislation by the State 
after such declaration and trenching upon 


the field disclosed in the declaration must. 


necessarily be unconstitutional ‘because 
that field is abstracted from the legisla- 
tive competence of the State: Legislature 
+... The only dispute, therefore, can be 
to what extent the declaration by 
Parliament leaves any. scope for legisla- 
tion by the State legislature. If the im- 
pugned legislation falls within the ambit 
of such scope it will be valid, if outside 
it, then it must be declared invalid.” 


7. Sugar is a declared industry. Is it, 
however, correct to say that once a de- 
claration is made as envisaged by 
entry 52, List I, that industry as a whole 
is taken out of entry 24, List II? In re- 
spect of an identical entry 54, List I in 
the passage extracted above it is said 
that to the extent declaration is made 
and extent of control laid, that much and 
that much alone is abstracted’ from the 
legislative competence of the State legis- 
lature. It is, therefore, not correct to say 
that once a declaration is made in respect 
of an industry that industry as a whole 
is taken out of entry 24, List I. Simi- 
larly, in State. of Haryana v. Chanan 
Mal, (1976) 3 SCR 688 at p. 700: (AIR 
1976 SC 1654), while upholding the con- 
stitutional validity of the Haryana Mine- 
rals (Vesting of Rights) Act, 1973, after 
noticing tne declaration made in S. 2 of 
the Mines & Minerals ` (Regulation and 
` Development) Act, 1957, (‘Mines & Mine- 
rals Act’ for short), as envisaged " by 
entry 54, List I it was. held: 


“Moreover, power to acquire for pur- 
poses of development and regulation has 
not been exercised by Act 67 of 1957, 
The existence of power of Parliament to 
legislate on this topic as an incident of 
legislative power on another subject is 
one thing. Its actual exercise is another. 
It is difficult to see how the field of ac- 
quisition could ‘become occupied by a 
Central Act in the same way as it had 
been in the. West Bengal case even be- 
fore Parliament léegislates to acquire land 
_ in a State,” 


These pronouncements . PREA 
show that before State legislature. is 
denuded of power to legislate under 
entry 24, List II in.respect of a declared 
industry, the scope of declaration and 
consequent control assumed by the Union 
must be demarcated with precision and 
then proceeded to ascertain whether the 
impugned legislation trenches upon the 
excepted field, - 
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8 The declaration made in™S, 2 of 
IDR Act reads as under: 


“It is hereby declared that it is expedi- 
ent in the public interest that the Union 
should take under its control the indus- 
tries specified in the First Schedule.” ` 


9. The contention is that as there are 
no words of lim:tation to be found in 
Sec. 2 in respect of the control assumed 
by the declaration by the Union, the 
necessary concomitant of such declaration 
is that the State legislature is totally 
denuded of any power to deal with such 
declared industry. To buttress this argu- 
ment reference was made to the declara- 
tion made by the Union pursuant to 
entry 54, List I, as set out in S. 2 of the 
Mines & Minerals Act which reads as 
under: 


“It is hereby declared that it is _exe 
pedient in the public interest that the * 
Union should take under its control the 
regulation of mines and the develop- 
ment of minerals to the extent herein- 
after provided.” 


10. Absence cf the expression “to the 
extent hereinafter provided” was pressed 


. into service to >oint out that while in 


respect of mines and minerals the Union 
has assumed control to the extent pro- 
vided in the Mines and Minerals Act, in 
the case of declared industries the con- 
trol is absolute, unlimited, unfettered or 
unabridged and, therefore, everything 
that. would fall within the connotation of 


-the word ‘control’ would be within the 


competence of the Union and to the same 
extent and degree the State legislature 
would be denuded of its power to legis- 
late-in respect ofthat industry, It was 
said that in respect of declared industries 
total control is assumed by the Union 
and, therefore, entry 24, List II on its 
import must be read industry minus the 
declared industry because entry 24, 
List II is subject to entries 7 and 52, 
List I. Undoubtedly the Union is auth- 
orised to assume control in respect of any 
industry if Parliament by law considers 
it expedient in the public interest. The 
declaration has to be made by the Par-. 
Hament, but the declaration has to be by 
law and not a declaration simpliciter, 
The words of limitation on the power to 
make declaration are ‘by law’. Declara- 
tion must be an integral part of law 
enacted pursuant to declaration, The de=- 
claration in this case is made in an Act 
enacted to provide for the development 
and regulation of certain industries, 


r 
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'|Therefore, the control was assumed not in 
abstract but for a specific and avowed 
object, viz, development and regulation 
of certain industries.: The industries in 

- respect of which control was assum2d 
for the purpose of their development and 
regulation have been set out in the 
Schedule. This control is to be exercised 

. in the manner provided in the _ statu-e, 
viz, IDR Act. The declaration for ss- 
suming control is to be found in the same 


~ 


Act which provides for the limit of con-- 


trol. The deducible inference is that Par- 

liament made the declaration for assum- 

ing control in respect of Ceclared induw- 

tries set out in the Schedule to the Act 

to the extent mentioned in the Act. It 

is difficult to accept the submission that 

S. 2 has to be read dehors the Act ard 

not forming part of the Act. This wou_d 

be doing violence to the art of legislative 
,draftsmanship. It is open to Parliament 
in view of entry 52, List I, to make a de- 
claration in respect of industry or indus- 
tries to the effect that the Union will as- 
sume its control in public interest. It -s 
not to be some abstract control. The 
control has to be concrete and specife 
and the manner of its exercise has to ke 
laid down in view of the well-established 
proposition that executive authority must 
have the support of law for its action. In 
a country governed by rule of law, f 
the Union, an instrumentzlity for the 
governance of the country, has to exer- 
cise control over industries by virtue cf 
a declaration made by Parliament, it 
must be exercised by law. Such law must 
prescribe the extent of control, the man- 
her of its exercise and enforcement and 
consequence of breach. There is no suco 
concept as abstract control. The contral 
has to be concrete and the mode and 
method of its exercise must be regulated 
by law. Now, Parliament made the de- 
claration not in abstract but as part ož 
the IDR Act and the control was in re- 
spect of industries specified in the Firs: 
Schedule appended to the Act itself. Sec- 
tions 3 to 30 set out various modes anc 
methodology, procedure and power, to 
effectuate the control whick the Unior 
acquired by virtue of the declaration 
contained in S. 2. Industry as a legisla- 


tive head finds-its place in entry 24, 
List I. The State legislature can- be deni- 


oa) 


ed legislative power under entry 24 ta 


the extent Parliament makes declaration 
under entry 52 and by such declaration 
Parliament acquires power -to legislate 
only in respect of those industries in re- 
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spect of which declaration is made and 
to the extent as manifested by legislation 
incorporating the declaration and no 
more, The Act prescribes the extent of 
control and specifies it. As the declara- 
tion trenches upon the State legislative 
power it has to be construed strictly. 
Therefore, even though the Act enacted! 
under entry 54 which is to some extent 
in pari materia with entry 52 and in a 
parallel and cognate statute while mak- 
ing the declaration the Parliament did 
use the further expression “to the exten 
herein provided” while assuming controli 
the absence of such words in the declara- 
tion in S. 2 would not lead to the conclu- 
sion that the control assumed was to be; 
something in abstract, total and un‘etter-| 
ed and not as per various provisions of: 
the IDR Act. The lacuna, if any, is made; 
good by hedging the power of makingl 
declaration to be made by law. Legisla-| 
tive intention has to be gathered from 
the Act as a whole and not by pees 
meal examination of its provisions. I 
would, therefore, be reasonable to hold 
that to the extent Union acquired con- 
trol by virtue of declaration in S. 2 of 
the IDR Act as amended from time to 
time the power of the State legislature 
under entry 24, List II to enact any legis- 
lation in respect of declared industry so 
as to encroach upon the field of control 
occupied by IDR Act would be taken 
away. This is clearly borne out not only 
by the decision in Baijnath Kedia’s case 
(AIR 1970 SC 1436) where undoubtedly 
while referring to the control assumed 
by the Union by a declaration made in 
S. 2 of the Mines & Minerals Act, it was 
said that to what extent such a declara- 
tion would go is for Parliament to deter- 
mine and this must be commensurate 
with public interest, and once this de- 
claration is made and the extent laid 
down. . the subject of legislation to the 
extent laid down becomes an exclusive 
subject for legislation by Parliament. It 
is not merely some abstract control but 
the extent of the control assumed by the 
Union by the provisions of IDR Act pur- 
suant to declaration made by Parliament 
that the State Legislature to that extent, 
that is, to the extent the provisions of 
IDR Act occupies this field, is denuded 
of its power to legislate in respect of such 
declared industry. : 
11. The respondents assert the vali- 
dity of the impugned legislation contend- 
ing that upon its true construction and 
proper ascertainment of its object, it is 
_a legislation for acquisition of scheduled 
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undertakings and the power to acquire 
by jegislation such scheduled . undertak- 
ings by the. State is derived from 
. entry 42, List HI. The controversy, there- 
fore, centres round the question whether 
the impugned legislation is in respect of 
a. declared industry referable to entry 24 
Or one for acquisition of scheduled 
undertakings in exercise of the power of 
acquisition and requisitioning of property 
derived from entry 42, List II. Appel- 
lants contend that a reference to Ob- 
jects and Reasons for enacting the im- 
pugned legislation would show that the 
owners of scheduled undertakings had 
created serious problems for the -cane 
growers and labour which. created an 
adverse impact on the general economy 
of the areas where these undertakings 
were situated, the legislation was enact- 
ed to acquire the undertakings and pay 
compensation and also pay cane growers 
and. labour on high priority and to re- 
start undertakings for crushing season. 
It was said that these are purely manag- 
erial functions discharged by owners 
of undertakings and if the impugned Act 
was devised and enacted primarily to 
assume these managerial functions, the 
Act-would be beyond the legislative com- 
petence of the State legislature as it 
trenches upon the field occupied by IDR 
Act specifically enacted to empower 
Union Government to provide effective 
control aver industrial undertakings in 
‘declared industry to prevent mismanage- 
ment, or to rectify the same by taking 
over management, 


12. When validity of a legislation is 
. [challenged on the ground of want of 
legislative competence and it becomes 
necessary to ascertain to which entry in 
the three lists the legislation is referable 
to, the Court has evolved the theory of 
pith, and substance. If in pith and. sub- 
stance a legislation falls within one entry 
or the other but some portion of the sub- 
ject-matter of the legislation incidentally 
trenches upon and might enter a field 
under another List, the Act as a whole 
would be valid notwithstanding such in- 
cidenta] trenching. This is well establish- 
ed: by a catena of decisions (see Union 
of India v. H. S. Dhillon, (1972) 2 SCR 
33: (AIR 1972 SC 1061) and Kerala State 
Electricity Board v. Indian Aluminium 


Co. Ltd., (1976) 1 SCR 552: (AIR 1976 SC. 


1031). After referring to these decisions 
in State of Karnataka v. Ranganatha 
Reddy, (1978) 1 SCR ‘641 > (AIR 1978 ` SC 
215)‘ Untwalia; J.: speaking for the’ Con- 
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_scheduled undertakings. Section ‘8 


‘of the Act indispiitably shows that 
‘pith and substance the ‘impugned Act isf- 
one. for: acquisition -óf scheduled :...under-i- 


stitution Bench has in terms stated. that 


the pith and. substance of the Act. has. to- 


be looked into and an incidental. trespass 
would not invalidate . the law. The chal- 


lenge in that case was to the nationalisa- - 


tion of contract carriages by the Karna- 


. taka State, inter alia, on the ground that 


the statute was invalid as it was a legis- 


, lation on the subject of inter-State trade 


and commerce. Repelling this. contention 
the Court unanimously held that in pith 
and substance the impugned legislation 
was for acquisition of contract carriages 


eo JAER. apa 


Kd 


and not an Act which deals with inter- 


State trade and commerce, 


13. To start with, it is PE first 
to ascertain in pith and substance to 
what entry in a particular list the im- 
pugned legislation is referable. If it is 
referable to entry other than 24, List I, 
such as entry 42, List III, it would be 
necessary to precisely ascertain whether 
it in any way trenches upon the field 
occupied by the declaration made by 
Parliament to assume control over sugar 


z . 


industry as manifested by the various - 


provisions of the IDR. Act, 


14. Section 3 of the Act provides for 
vesting of scheduled undertakings from 
the appointed day in the Corporation, 
Section 4 provides for consequences of 
vesting. Section 5 makes it obligatory on 
every person in whose possession’ or cus- 
tody or under whose control any pro» 
perty or asset, book of account, register 
or other document comprised in that 


undertaking may be, to forthwith deliver . 


the same to the Collector. Section 7 prò- 


vides for determination and mode of pay- ‘ 


ment of compensation for acquisition of 
pro- 
vides for claims to be satisfied’ out of 
compensation payable to the owners of 
the undertaking. Section 9 provides for 
avoidance of certain secured debts con- 
sequent upon acquisition. Section 11 pro- 
vides for appeal and S. 12 provides for 


. constitution of a Tribunal to perform the 


functions assigned to it by the Act. Sec- 
tion 13 provides for powers and proce- 
dure of the Tribunal. Section 14 provides 


for ouster of jurisdiction of civil courts . 


in respect of any dispute arising from the 
implementation of the Act. Section 16 
confers protection on the employees of 
the scheduled undertaking. The rest are 
only consequential sections, A. compr 
hensive examination of all the provisio 
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takings and such’ acquisition by transfer 
of ownership of the. scheduled. under- 


takings to the Corporation would in no 


way come in conflict with any of the pro- 
f{visions of the IDR Act or would not 
trench upon any contro] exercised by the 
Union under the various provisions of the 
IDR Act. In fact the IDR Act, general_y 
speaking, does not deal with the owner- 
ship of industrial undertak-ngs in declar- 
ed industries. The Act is primarily con- 
cerned with development and regulaticn 
of the declared industries. The Central 
Government has power under Ss. 184A 
and 18AA of the IDR Act to assume 
direct management or control of indus- 
trial undertakings in certain cases and 
even after acquisition of scheduled under- 
takings under the impugned legislatian 
the power of the Central Government 
under Ss. 18A and 18AA would remain 
vintact. Even S. 18FA provides for taking 
over management or control of a com- 
pany which is being wound up with the 
permission of the High Court and in such 


a situation the authorised person ar. 


pointed by the Central Governmert 
would be deemed to be Official Liquida- 
tor under sub-sec, (4) of S. 18FA. Provi- 
sion contained in Chapter III-AC of IDR 
Act enables Central Government to direct 
sale of the industrial undertaking under 
certain circumstances and in the situa 
tion as set out in S. 18FE (7) to purchas? 
the same. But these powers can be exer 
cised irrespective of the fact who at tha 
relevant time, the owner of the under- 
taking is. The IDR Act is not at all con- 
cerned with the ownership of industrial 
“undertakings in declared industries, ex- 
cept to the extent of control ove? 
management of the undertzking by th2 
owner. Owner is defined ir: S. 3 (f) im 
relation to an industrial undertaking, te 
mean the person who, or tne authority 
which, has the ultimate cortrol over the 
affairs of the undertaking, and, where 
the said affairs are entrusted to a 
manager, managing director or managing 
agents, such manager, managing director 
or.managing agent shall be deemed to be 
the owner of the undertaking. This deem- 
ing fiction enacted in respect of the con- 
cept of ownership clearly manifests the 
legislative intention that ICR Act treats 
that person to be the owner who has the 
ultimate’ control over 
the undertaking and if that ultimate 
control is entrusted to even «£ 
‘manager for. the purposes of the IDR Act 
the manager would-be the owner. 


+ 
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must: be so in the’ véry. nature of things 


because the IDR Act is essentially con-j . 


cerned with the control over the manage- 
ment of the industrial undertakings in 
declared industries. By the acquisition 
under the impugned Act and vesting of 
the scheduled undertakings in the ` Cor- 
poration the - scheduled undertakings 
will nevertheless be under the control 
of the Central Government as exercised 
by the provisions of the IDR Act becausé 
the Corporation would be the owner and 
would be amenable to the authority and 
jurisdiction of the Central Government 
as the provisions of the IDR Act would 
contirrue to apply to the scheduled under- 
takings, sugar being a declared industry, 
and scheduled undertakings are industrial 
undertakings within the meaning of the 
IDR Act. No provision from IDR Act 
was pointed out to us to show that in im- 
plementing or enforcing such a provision 
the impugned legislation would be an 
impediment. Therefore, there is no con- 
flict between the impugned legislation 
and the control exercised by the Central 
Government under the provisions of the 
IDR Act and there is not even a remote 
encroachment on the field occupied by 
IDR Act. 


14-A. The main thrust of the submis- 
sion was that the power of acquisition 
under entry 42, List III is not an inde- 
pendent power but it is incidental to the 
power to legislate in respect of the vari- 
ous topics in various lists and, therefore, - 
when by a declaration made by the Par- 
liament enacted in S. 2 of the IDR Act 
the control over declared industry is 
assumed by the Union and such control 
will also comprehend the power to ac- 
quire and hence the power of the State 
legislature to enact legislation for acqui- 
sition of property of scheduled under- 
takings would be denuded as that power 
as an integral element of control would 
vest in the Union Government. The focal 
point of controversy, therefore, is whe- 
ther the power of acquisition and requi- 
sitioning of property under entry 42, 
List III is an independent power by itself 
or it is an integral and inseparable ele- 
ment of the power of control over in- 
dustry, i 


15. Constitution amending process 
bearing on the three relevant entries may 
be noticed. Before the Constitution (Se- 
venth Amendment) Act, 1956, which. 
came into force..on. November. 1, : 1956,-. 
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Entry 33 in List I read: 

“Acquisition or requisitioning of pro- 
perty for the purpose of the. Union.” 
Similarly, Entry 36 in List II read: 

“Acquisition or requisitioning of pro- 
perty except for the purpose of ‘the 
Union subject to the provisions of entry 
42 of List IT’. 

At that time entry 42 in List TIT ead: 

“Principles on’ which compensation for 
property acquired or requisitioned for 
the purposes of the Union or of a State 
or for any other public purpose is to be 
determined, and the form and the man- 
ner in which such compensation is to 
be given.” 

16. By, the Constitution (Seventh 
Amendment) Act, the three entries were 
repealed. Entry 33 in List I and entry 36 
in List II were deleted and a single com- 
prehensive entry 42 in List III was sub- 
stituted to read: ‘Acquisition and requi- 
sitioning of property’. Accordingly, the 
power to acquire property could be ex- 
yercised concurrently by the Union and 
jthe States. Even if prior to the deletion 
jof Entry 33 in List I and entry 36 in 
{List II an argument could possibly have 
|been advanced’ that as power of acquisi- 
tion of property was conferred both on 
Union and the States to be exercised 
either’ for the purpose of the Union or 
for the State it was incidental to any 
other legislative power flowing from 
various entries in the three lists and not 
an independent power, but since the 
deletion of entry 33 in List I and 
entry 36-in List II and substitution - of 
a comprehensive entry in List III, it 
could hardly be urged with confidence 
that the power of acquisition and requi- 
sitioning -of property was incidental to 
Jother power. It is an independent power 
provided for in a specific entry. There- 
fore, both the Union and the State would 
have power of acquisition and requisi- 
tioning of property. This position is un- 
questionably established by the majority 
decision in Rustom Cavasjee -Cooper v. 
Union of India, (1970) 3 SCR 530 at page 
567: (ATR 1970 SC 564), where Shah, J. 
speaking for the majority of 10 Judges 
held as under: 

“Power to legislate for acquisition of 
property is exercisable only under 
entry 42 of List III and not as an inci- 
dent of the power to legislate in respect 
of a specific head of legislation in any 
of the three lists”. 

In reaching this conclusion reliance was 
placed on Rajamundry Electric Supply 
Corporation Lid. v. State of Andhra Pra- 
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desh, 1954 SCR 779: (AIR 1954 SC 251). 
It was, however, urged that the proposi- 
tion culled out from Rajamundry Elec- 
tric Supply Corporation’s case by Shah,. 
J. in R. C. Cooper’s case is not borne out $ 
by the observation in the first mentioned 
case. In Rajamundry Electric Supply 
Corporation’s case the challenge was to 
the Madras Electric Supply Undertak- ` 
ings (Acquisition) . Act, 1949, on the 
ground that the Madras legislature was 
not competent to enact the legislation be- 
cause at the relevant time there was no 
entry in the Government of India Act,’ 
1935, relating to compulsory acquisition 
of any commercial or industrial undertak- 
ing. This challenge failed in the High 
Court but on appeal the challenge was 
accepted by a Constitution Bench of this . 
Court. Now, it must be remembered that 
the impugned legislation in that case was 
a pre-Constitution legislation then gov-, 
erned by the Government of India Act; 
1935. The challenge was that the State 
legislature had no power to enact a legis- 
lation for acquisition of an electrical 
undertaking. On behalf of the State the 
Act was sought to be sustained on the 
ground that the Act was in pith and sub- 
stance a law with respect to electricity 
under entry 31 of the Concurrent List 
and, therefore, the State legislature was 
competent to enact the same. After scru- 
tinising the Act this court came to the 
conclusion that in pith and substance the 
Act was one to provide for acquisition of 
electrical undertaking and, therefore, the 
State legislature lacked competence to 
enact the same. Now, in that case, the 
Advocate-General of Madras in his effort, 
to save the impugned legislation advanc- ` 
ed an argument before the Constitution 
Bench that: ‘There was implicit in every. 
entry -in the legislative lists in the Se- 
venth Schedule to the Government of 
India Act, 1935, an inherent power to 
make a law with respect to a matter an- 
cillary or incidental to the subject-matter 
of each entry’. His further argument was 
that each entry in the list carried with 
it an inherent power to provide for the- 
compulsory acquisition of any property, 
land or any commercial or industrial - 
undertaking, while making a law under 
such entry. This argument was in terms 
repelled relying upon an earlier decision 
of the Constitution Bench in the State of 
Bihar v. Sir Kameshwar Singh, 1952 SCR 
889: (AIR 1952 SC 252). Repelling this 
contention of the Advocate-General of 
Madras would mean that the power of 


acquisition of property is not ancillary or 
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incidental: to: the subject-matter of eaeh 
entry but in substance it :s an indepea- 


dent power by itself. This also becom=s: 


clear from Sir Kameshwar Singh’s case 
€ wherein: Das, J. in his concurring judg- 
ment repelled the argumen: of the learm- 
ed Attorney-General appearing for the 
State contending that the Bihar Lard 
Reforms Act was a law made with re- 
spect to matters mentioned in entry 13, 
List II and not in entry 36, List H. 
Entry 18 in List If read: ‘Land and Land 
Tenures, etc.’ and it was contended that 
the impugned legislation was on the sub- 
ject of land and land tenures and would 
cover acquisition of land also. Negativing 
this contention it was held that in that 
event entry 36 in List H would become 
redundant. The pertinent observation s 
as under: 
‘In my opinion, to give a meaning and 
feontent to each of the two legislative 
heads under entry 18 and entry 36 in 
List II the former should de read as a 
legislative category or head comprising 
land and land tenures and all matters 
connected therewith other than acquis 
tion of land which should be read æ 
covered by entry 36 in List ITI.” 


17. It thus clearly transpires that th2 
observation in Cooper’s case AIR 1970 SC 
564 extracted above that power to legis- 
late for acquisition: of property is exer- 
cisable only under entry 42 of List IO 
and not as an incident of the power te 
legislate in respect of a specific head o? 
legislation in any of the three lists, is 
borne out from Rajamundry  Electrie 

.-Supply Corporation’s case and Sir Kame- 
~ shwar Singh's case. 


18. It was, however, urg2d that this 
proposition runs counter to the decisior 
of a Constitution Bench of six Judges 
in State of West Bengal v. Union of India. 
(1964) 1 SCR 371: (AIR 1963 SC 1241). 
In that case the State of West Bengal fil- 
ed a suit against the Union of India chal- 
lenging the constitutional velidity of the 
Coal Bearing Areas (Acquisition and 
Development) Act, 1957, on the ground 
that the Act to the extent it applied te 
the lands vested in or owned by the State 
was beyond legislative competence of 
Parliament. Power to acquire coal bear- 
ing land owned or possessed by the State 
of West Bengal was amongst others 
claimed as an integral elem2nt of ‘‘con- 
trol acquired by the Union pursuant to 
a declaration made in S. 2 of the IDR 
Act. and Mines and Minerals Act enacted 
in exercise of the legislative power under 
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entries 52 and 54 respectively as coal was 
both a declared industry and a specified 
mineral, This contention was partly ac- 
cepted to repel the contention that -the 
Union has no power to acquire the pro- 
perty vested in the State since the State 
itself is also a sovereign authority. The 
contention that the property of State can- 
not be acquired by the Union under 
entry 42 of List III was repelled. In 
reaching this conclusion, another conten- 
tion was rejected which was also ad- 
vanced before us, viz., that if power of 
acquisition is treated as an independent 
power both of the Union and the State 
and could be exercised by the Union and 
the State with respect to the same’ pro- 
perty it would lead to such a confusion 
that there would be no end to it. A pic- 
ture of fearful constitutional impasse 
was drawn urging that the State may 
acquire property of an industrial under- 
taking of a declared industry in exercise 
of the power under entry 42, List III, and 
the Union may- exercise the same power 
after control is acquired pursuant to de- 
claration made as envisaged in entry 52 
in respect of an industry and this merry- 
go-round needs to be averted by harmo- 
nious construction and reconciliation of 
power between the Union and the States. 
Such a situation is beyond the realm of 
practical possibility. This wild apprehen- 
sion stands, so effectively answered by 
West Bengal case that we cannot improve 
upon it, Pertinent observation may be 
extracted: 

“Power to acquire or requisition pro- 
perty may since the amendment. be ex- 
ercised concurrently by the Union and 
the States. But on that account conflict- 
ing exercise of the power cannot be en- 
visaged. Article 31 (2) which deals with 
acquisition of all property requires two 
conditions te be fulfilled: (1) acquisition 
or requisitioning must be for a public 
purpose; (2) the law under which the pro- 
perty is acquired or requisitioned must 
provide for payment of compensation 
either fixed thereby, or on principles spe- 
cified thereby. By cl. (3) of Art. 31 no 
such law as is referred to in cl. (2) 
made by the Legislature of a State shall 
have efficacy unless such law has been 
reserved for the consideration of the 
President and has received his assent. As 
the President exercises his authority with 
the advice of the Union Ministry, conflict 
by the effective exercise of power of 
same sub- 
ject-matter simultaneously by the Union, 
and the State, or by the State following 
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‘practice be envisaged even ‘as a. possibi- 
lity. Article- 254 also negatives the possi- 
bility of such conflicting legislation. By 
‘el. (1) of that Article if a law made -by 
the legislature of a State is repugnant to 
any provision of a law- competently made 
by Parliament, the State law is, subject 
to:cl. (2) void, clause (2) recognizes 
limited validity of a State law on mat- 
- ters in the Concurrent List if that law is 
repugnant to an existing or earlier law 
made by Parliament, only if such law 
has been reserved for the consideration 
of the President, and has received his 
assent. By the proviso authority is .re- 


served to the Parliament to repeal a law - 


having even this limited validity. Assent 
of the Prasident to State legislation in- 
tended to nullify a-law enacted by Par- 
liament for acquisition of State property 
for the purposes of the Union lies out- 
side the realm of practical possibility.” 


Therefore, the contention that power of 
acquisition or requisitioning-of property 
in entry 42, List III, if held to be an 
independent power wholly falling out- 
side the control assumed by the Union 
; pursuant to the declaration envisaged by 
entry 52, List I, would lead to a sort of 
a constitutional ‘impasse, is more imagin- 
ary than real. ck eg in the minority 
judgment, Subba Rao, J. has in this con- 
text said: 


"A ‘declaration under entry 52 of 
List I would no doubt enable Parliament 
to make a law in respect of an industry, 
that is to say Parliament may make a 
law in respect of an existing industry or 
an industry that may be started subse- 
quently. So too, before the declaration 
a State legislature could have made a 
law in respect of an industry by virtue 
of entry 24 of List H. But neither 
entry 24 of List II nor entry 52 of List I 
empowers the State legislature before the 
said declaration or the Parliament after 
such a declaration to make a law for 
. acquisition of lands. If the State. legisla-. 
ture before the declaration or the Parlia- 
ment after the declaration wanted to 
acquire the land it. can only proceed to 
make a law by virtue of entry 42 of 
List I.” 


‘19. Reliance was, however, aed on 


the. following passage in West. Bengal. 
case ‘to urge that power of acquisition -is 
‘an integral and- inseparable concomitant - 


of control assumed by the Union: 
” "By" making the’ “requisite declaration 


under ‘entry 54 of List I, the Union Par- ` 
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-liament -assumed power. to regulate „Mines ` 


and -` minerals ànd ` thereby “to deny to 
all agencies not under the control of the 
Union, authority to work the mines. It 
could scarcely be imagined that the Con-‘ 
stitution makers while intending to con- 
fer an exclusive power to work mines and 
minerals under the control of the Union, 
still prevented effective exercise of. that 
power by making it impossible compul- 
sorily to acquire the land vested in the 
State containing minerals. The effective 
exercise of the power would depend — 
if such an argument is accepted -~ not 
upon the exercise of the power to under- 
take regulation and control by issuing a 
notification under entry 54, but upon the 
will of the State in the territory of which 
mineral bearing land is situate. Power to 
legislate for regulation and development 
of mines and minerals under the control’ 
of the Union, would by necessary impli- 
cation include the power to acquire mines 
and minerals. Power to legislate for 
acquisition of property vested in the 
States cannot, therefore, be denied to the 
Parliament if it be exercised consistent- 
ly with the protection afforded by 


Art. 31.” 


This observation, if properly understood, 
is in the context of the contention that 
State property could not be subjected to 
power of eminent domain and, hence, 
Union has no power to compulsorily 
acquire the same. Therefore, there is no 
inner conflict between Cooper’s case (AIR 
1970 SC 564) and West Bengal case (AIR 
1963 SC 1241) on the point that power 
of acquisition is an independent power, 
referable to entry 42, List IIT. However“ 

even if there is a conflict between, West 
Bengal case and Cooper case on this 
point, a later larger Constitution. Bench 
judgment in Cooper case would implied- 
ly overrule the former to the extent of 
conflict. 


` 20. There is on the contrary a good 
volume of authority for the proposition 
that the control: assumed by’ the Union 
pursuant to declaration to the extent in- 
dicated in the statute making the declara- - 


tion does not comprehend the power of 


acquisition if it is not so specifically’ spelt 


- out. In Kannan Devan. Hills Produce Co, 


Ltd: v. State of Kerala, (1973) 1 SCR 3563 


“(AIR 1972.SC 2301) constitutional validity 


of Kannan Devan Hills (Resumption of 
Lands) Act, 1971, was challenged on the 
ground of legislative ‘competence . of - 


“Kerala State legislature to- enact the 


legislation.’ It3was: urged that- in view - of. 


~ 
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the declaration made in S. 2 of the Tea 
Act, 1853. Tea was a controlled industry 
and, therefore, the State legislature was 
denuded of any power to deal with tae 


"industry. It was further contended that 


the plantation required extensive land 
and that resumption of land by tne 
impugned legislation would directly and 
adversely affect the control taken over 
by the Union and, therefore, the State 
legislature was incompetert to enact the 
impugned legislation. This contention was 
repelled holding that the impugned legis- 
lation was in pith and substance one 
under entry 18 of List II read wich 
entry 42, List IIT. In reaching this conclu- 
sion the Court held as under: 


“It seems to us clear that the Staze 
has legislative competence to legislate cn 
entry 18, List II and entry 42, List II 
This power cannot _be denied on the 


“ground that it has some effect on an in- 


, buttressed by reference to the 


dustry controlled under ertry 52, List I. 
Effect is not the same thing as subjec-- 
matter. If a State Act, otherwise valid, 
has effect on a matter in List I it does 
not cease to be a legislation with respect 
to an entry in List II or List IHI. The ot- 
ject of Ss. 4 and 5 seems to be to enabbe 
the State to acquire all the lands which 
do not fall within the categories (a), (b) 
and (c) of S. 4 (1). These provisions are 
really incidental to the exercise of the 
power of acquisition. The State cannct 
be denied a power to ascertain what land 
should be acquired by it in the publie 
interest.” f 


21. This conclusion was sought to b=2 


decision 


of the Privy Council in Canadian Pacifiz 


Rly. Co. v. Attorney-General for British 
Columbia, 1950 AC 122, wherein it is ob- 
served as under: 

“The appellant, the Canadian Pacific 
Rly. Co., which owned and managed the 


Empress Hotel in Victoria, Eritish Colum- . 


bia, while not denying that the regula- 
tion of hours of work was ordinarily a 
matter of “property and civil rights ir 
the province” under head 13 of S. 92 ož 
the British North America Act, 1867, anc 
accordingly, within the legislative com- 
petence of the provincial legislature, con- 
tended, inter alia, that tae company’s 
activities had become such an extensive 
and important element in the national 
economy of Canada that the Dominion 
Parliament was entitled uncer the gene- 
ral powers conferred by the first part of 
S. 91 of the Act of 1867 to regulate all 
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the affairs of the company, even where 
that involved legislating in relation to 
matters exclusively reserved to the pro- 
vincial legislature by S. 92.” l : 


22. It can, therefore, be said with a 
measure of confidence that legislative 
power of the States under entry 24, 
List II is eroded only to the extent con- 
trol is assumed by the Union pursuant 
to a declaration made by the Parliament 
in respect of declared industry as spelt 
out by legislative enactment and the 
field occupied by such enactment is the 
measure of erosion. Subject to such 
erosion, on the remainder the State legis- 
lature will have power to legislate in 
respect of declared industry without in 
any way trenching upon the occupied 
field. State legislature which is otherwise 
competent to deal with industry under 
entry 24, List II, can deal with that in- 
dustry in exercise of other powers enabl- 
ing it to legislate under different heads 
set out in Lists II and II and this power 
cannot be denied to the State. In this 
connection it would be advantageous to 
refer to Chanan Mal case. In that case 
constitutional validity of Haryana Mine- 
tals (Vesting of Rights) Act, 1973, and 
the two notifications issued thereunder 
was challenged on the ground that the 
Act and the notifications issued there- 
under were repugnant to the Mines & 
Minerals Act made by Parliament after 
making a declaration as contemplated by 
Entry 54, List I. The challenge was that 
the State legislature was incompetent to 
legislate on the topic of mines and mine- 
rals under entry 23, List II in view of 
the declaration made under entry 54, 
List I and the enactment of Act 67 of 1957 
(Mines & Minerals Act) by the Parlia- 
ment. By the impugned Act and the noti- 
fications issued thereunder the State 
Government of Haryana purported to 
acquire rights to saltpetre, a minor mine- 
ral in the land described in the Schedule 
appended to the notification and by the 
second impugned notification the State: 
Government announced to the general 
public that certain saltpetre bearing 
areas in the State of Haryana mentioned 
therein would be auctioned on the dates 
given there. Repelling the contention re- 
garding legislative incompetence it was 
observed that it is difficult to see how the 
field of acquisition could become occupi- 
ed by a Central Act in the same way as 
it had been in the West Bengal case (AIR 
1963 SC. 1241) even befora Parliament 
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legislates to acquire land in a State. At 
least until Parliament has so legislated 
as it was shown to have done by the 
statute considered by this Court in the 
case from West Bengal, the field is free 
for State legislation falling under the 
express provisions of entry .42 of List III, 
It was further observed as under: 


“It seems difficult to sustain the case 
that the provisions of the Central Act 
would be really unworkable by mere 
change of ownership of land in which 
mineral deposits are found. We have to 
judge the character of the Haryana Act 
by the substance and effect of its provi- 
sions and not merely by the purpose 
given in the statement of reasons and 
objects behind it. ‘Such’ statements of 
reasons are relevant when the object or 
purpose. of an enactment is in dispute 
or uncertain. They can’ never override 
the effect which follows logically from 
the explicit and unmistakable language 
of its substantive provisions. Such effect 
is the best evidence of intention. A State- 


ment of Objects and Reasons is . not a 
. part of the statute, and, therefore, not 
even relevant in a case in which the 


langauge of the operative parts of the 
Act leaves no room whatsoever as it 
does not in the Haryana Act, to doubt 
what wes meant by the legislators. It 
is not disputed here that the object and 
effect of zhe Haryana Act was to acquire 
proprietary right to mineral deposits in 
‘land’.”’ 


23. There is thus a long line of deci- 
sions which clearly establishes the pro- 
position that power to legislate for acqui- 
sition of property is an independent and 
separate power and is exercisable only 
under entry 42, List III and not as an in- 
cident of the power to legislate in re- 
spect of a specific head of legislation in 
any of the three Lists. The power of the 
State Legislature to legislate for acquisi- 
tion of property remains intact and un- 
trammelled except to the extent where 
on assumption of control of an industry 
by a declaration as envisaged in entry 52, 
List I, further power. of acquisition is 
taken over by a specific legislation. 


` 24. As already pointed out, in pith 
jand substance the impugned legislation 
is one for acquisition of scheduled under- 
takings and that field of acquisition is 
not occupied by the IDR Act which deals 
with control of management, regulation 
and development of a declared industry 
and there -is no repugnancy between the 
impugned legislation and the IDR Act. 
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Both can co-exist because the power 
acquired by the Union under the IDR 
Act can as well effectively be- exercised 
after the acquisition of the scheduled 
undertakings as it could be exercised 
before the acquisition. Therefore, the 
contention that ‘the State legislature 
lacked legislative .competence to enact 
the impugned legislation must be nega- 
tived, 

25. A faint submission was made that 
nationalisation of industry as a national 
policy will have to be determined and 
enforced by the Union keeping in view 
its Industrial Policy Resolution and such 
piecemeal nationalisation would certain- 
ly encroach upon the control assumed 
by the Union. Impugned legislation does 
not purport to nationalise sugar industry 
in Uttar Pradesh. And there is no bar to 
a Government owned company or Cor- 
poration to set up sugar manufacturing N 
undertaking under an appropriate licence. 
Therefore, the impugned legislation on 


ve 


‘this account does not encroach upon the 


occupied field. 


26. The second limb of the submis- 
sion was that in any event the impugn- 
ed legislation was designed and enacted 
to prevent mismanagement and to take 
over management of the scheduled 
undertakings as a sequel to acquisition 
and it trenches into the field occupied 
by the IDR Act, a Central legislation, 
and to the extent acquisition enables the 
Corporation by vesting of the scheduled 
undertakings in it to take over control 
and management of the scheduled 
undertakings, the impugned legislation 
is void and unenforceable. Section 20 of 
the IDR Act was pressed into service to 
substantiate the submission. 

Section 20 of the IDR Act reads as 
under:— 

‘20. After the commencement of this 
Act, it shall not. be competent for any 
State Government or a local authority 
to také over the management or control 
of any industrial undertaking under any 
law for the time being in force which 
authorises any such Government or local 
authority so to do.” 


27. Section 20 forbids a State Gov- 
ernment or local authority from taking 
over: the management or control of any 
industrial undertaking in declared ‘in- 
dustry. On a correct interpretation, Sec- 
tion 20 precludes any State Government 
or local authority from taking over the 
control or management of any industrial 
undertaking under any law for the time 
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being in force which authcrises any such 
[Government or local authcrity so to de 


‘ 28. The impugned legislation was not 


L p 
elênacted for taking over management or 


control of any industrial undertaking by 
the State Government. In pith and su- 
stance it was enacted to acquire the 
scheduled undertakings. If an attemot 
was made to take over management or 
control of any industrial undertaking in 
a declared industry indisputably the bar 
of S. 20 would inhibit exercise of such 
executive power. However, if pursuaat 
to a valid legislation for acquisition f 
scheduled undertaking the management 
stands transferred to the acquiring body 
it cannot be said that this would be in 
violation of S. 20. Section 20 forbids 
executive action of taking over manag2- 
ment or control of any industrial under- 
taking under any law in force which 
“authorises State Government or a local 
authority so to do. The inhibition of Sez- 
tion 20 is on exercise of executive power 
but if as a sequel to an acquisition of an 
industrial undertaking the - management 
or conirol of the industrial undertaking 
stands transferred to the ecquiring auth- 
ority S. 20 is not attracted at all. Sez- 
tion 20 does not preclude’ or forbid a 
State legislature exercising legislative 


power under an entry other than entry 24. 


of List II, and if in exercise of that legis- 
lative power, to wit, acquisition of «n 
industrial undertaking in a declared in- 
dustry the consequential transfer of 
management or control over the industry 
or undertaking follows as an incident f 


Jacquisition, such taking ovar of manag?- 
“Iment or control pursuant to an exercise 


of legislative power is not within the 
inhibition of S. 20. Therefore, the con- 
tention that the impugned legislaticn 
violates S$. 20 has no merit. 

29. And now to the oft beaten track 
of legislation being void as being in con- 
travention of Art. 31 (2) as it stood at 
the relevant time. The impugned legisla- 
tion was put on the statute book œ 
August 27, 1971. Therefore, Art. 31 (2) as 
it stood on the relevant date may he 
noticed. The Article as amended ty 
Constitution (Twentyfifth Amendment) 
Act, 1971, will, therefore, not be attrac- 
ed. Art. 31 (2) as it stood et the relevant 
time reads as under: 


“3r (2). No property shall be compu- 
sorily acquired or requisitioned save fcr 
a public purpose and save by authority 
of a law which provides zor compense- 
tion for the property so acquired or re- 
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quisitioned and either fixes the amount 
of the compensation or specifies the 
principles on which, and the manner in 
which, the compensation is to be deter- 
mined and given; and no such law shall 
be called in question in any Court on 
the ground that the compensation pro- 
vided by that law is not adequate”. 


Emphasis was placed on the word 
‘compensation’ retained in Art. 31 (2) 
after its amendment by the Constitution 
(Fourth Amendment) Act, 1955, and a 
reference was made to Vajravelu Muda- 
liar v. Special Deputy Collector of Land 
Acquisition, West Madras, (1965) 1 SCR 
614: (AIR 1965 SC 1017), wherein it was 
held by this Court that even after the 
amendment of Art. 31 (2) by the Consti- 
tution (Fourth Amendment) Act, 1955, it 
still retains the expression ‘compensa- 
tion’ after its judicial interpretation by 
this Court in several decisions, viz., to 
mean just equivalent to the expropriated 
owner. Reference was then made to 
Union of India v. Metal Corporation of 
India Ltd., (1967) 1 SCR 255: (AIR 1967 
SC 6387), in which this Court affirmed the 
interpretation of the word ‘compensation’ 
to mean just equivalent. Approaching 
the matter from this angle the Court 
struck down the Metal Corporation of 
India (Acquisition) Act, 1965, holding that 
as the Act has laid down different prin- 


‘ciples for ascertaining the value of dif- 


ferent parts of the undertaking and as 
all the principles so laid, down do not 
provide for the just equivalent of all 
parts of the undertaking mentioned 
therein, the sum total also cannot obvi- 
ously be a just equivalent of the under- 
taking. In reaching this conclusion excep- 
tion was taken to assessing the value of 
the used machinery on the basis of writ- 
ten down value arrived at as per the 
provisions of the Income-tax Act. Thisj 
observation cannot be said to be any 
more good law in view of the decision 
of a Constitution Bench of this Court in 
State of Gujarat v. Shantilal Mangaldas, 
(1969) 3 SCR 341: (AIR 1969 SC 634), 
wherein Shah, J., speaking for the Court 
specifically overruled the Metal Corpo- 
ration case observing as under: 


“The Court then proceeded to hold 
that the two principles laid down in 
el. (b) of Paragraph II of the Schedule to 
the Act— (i) that compensation was to 
be equal to the cost price in the case of 
unused machinery in good condition: and 
(ii) written down value as understood in 
the income-tax law was to be the value 
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of the used machinery were irrelevant to 
the fixation of the value of the machinery. 
as on the date of acquisition”. 


“We are unable to agree with that part 
of the judgment. The Parliament had 
specified the principles for determining 
compensation of the undertaking of the 
company. The principles expressly relat- 
ed to the determination of compensation 
payable in respect of unused machinery 
in good candition and used machinery. 
The principles were set out avowedly 
for determination of compensation. The 
principles were not irrelevant to the de- 
termination of compensation and : the 
compensation was not illusory.” 


30. It thus appears well settled that 
if a legislation provides principles for 
determining compensation, to wit, writ- 
ten down value as understood in income- 
itax law to be the value of the used 
imachinery, that principle could nei- 
ther be said to be irrelevant for deter- 
mining the compensation nor the com- 
pensation so awarded could be styled as 
illusory. It was, however, said that this 
decision ir. Shantilal Mangaldas (AIR 
1969 SC 634) is overruled in Cooper’s 


case (AIR 1970 SC 564) and, therefore, the: 


wheel has moved the full circle and the 
expression ‘compensation’ and principle 
for determining the compensation as 
interpreted in Vajravelu Mudaliar’s case 
(AIR 1965 SC 1017) is restored. This is 
not borne out by the pertinent observa- 
tion in Cooper’s case (AIR 1970 SC 564) 
which may be extracted: i 

“Both the lines of thought which con- 
verge in the ultimate résult, support the 
view that the principle specified by the 
law for datermination of compensation 
is beyond the pale of challenge, if it is 
relevant to the determination of compen- 
sation and is a recognized principle àp- 
plicable in the determination of compen- 
sation for property compulsorily acquired 
and the principle is appropriate in de- 
termining the value of the class of pro- 
perty sought to be acquired. On the ap- 
plication of the view expressed in. P, 
Vajravelu Mudaliar’s case (AIR 1965 SC 
1017) or in Shantilal Mangal’s case (AIR 
1969 SC 634) the Act, in our judgment, is 
liable to be struck down as it fails to 
provide ta the expropriated banks com- 
pensation determined according to rele- 
vant principles. Section 4 of the Act 
transfers the undertaking of every named 
bank to and vests it in the corresponding 
new bank. Section 6 (1) provides for 
payment of compensation for acquisition 
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of the undertaking, and the compensation 
is to be determined in accordance’ with 
the principles specified in the Second 
Schedule. Section § (2) then provides that 
though separate valuations are made in + 
respect of the several matters specified 
in Sch. II of the Act, the amount of com- 
pensation shall be deemed to be a single 
compensation. Compensation being the 
equivalent in terms of money of the 
property compulsorily acquired, the prin- 
ciple for determination of compensation 
is intended to award to the expropriated 
owner the value of the property acquir- 
ed. The science of valuation of property 
recognizes several principles or methods 
for determining the value to be paid as 
compensation to the owner for loss of his 
Property: there are different methods 
applicable to different classes of pro~ 
perty in the determination of the value 
to be paid as recompense for loss of his. 
property. A method appropriate to the 
determination’ of value of one class of 
property may be wholly inappropriate in 
determining the value of another ` class 
of property. If an appropriate method or 
principle for determination of compensa- 
tion is applied, the fact that by the I ap- 
plication of another principle which is 
also appropriate, a different value is 
reached, the Court will not be justified 
in entertaining the contention that out 
of the two appropriate methods, one more 
generous to the owner should have been 
applied by the legislature”. 


31. However, it was pointed out that 
Shelat, J. speaking for himself and 
Grover, J. in Kesavananda Bharati v. 
State of Kerala, 1973 Supp SCR 1: (AIR > 
1973 SC 1461) in terms observed as 
under: 


“In State of Gujarat v. Shantilal 
Mangaldas, the decision in Metal Corpo- 
ration of India was overruled which it- 
self was overruled by R. C. Cooper v. 


Union of India.” 


32. The question is whether the state 
ment of law in Shantilal Mangaldas (AIR 
1969 SC 634) that the principle of award- 
ing compensation on the basis of written 
down value for used machinery is a valid 
principle for determining compensation 
and whether the compensation so award- 
ed was illusory is not overruled by any 


observation in Cooper’s ‘case (AIR 1970 
SC 564). 
33. Undoubtedly, in Kesavananda 


Bharati case (AIR 1973 SC 1461) it is 
reiterated by Hegde, J. speaking for 
himself and Mukherjea, J, that it will be. 
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for the aggrieved party to clearly satisty 
the Court that the basis adopted by the 
legislature has no reasonabie relationship 
to the value of the property acquired cr 
‘that the amount to be paid has beea 
arbitrarily fixed or that the same is illu- 
sory return for the property taker. 
Chandrachud, J. (as he then was), while 
interpreting the expression ‘amount’ i2 

- the amended Art. 31 (2) observed as 
under: 


“The specific obligation to pay al 
“amount” and in the alternative the us2 
of the word “principles” for determina- 
tion of that amount must rnean that tha 
amount fixed or determined to be paid 
cannot be illusory. If the right to pro- 
perty still finds a place in the Constitu- 
tion, you cannot mock at the man and 
Tidicule his right. You cannot tell hins 
‘I will take your fortune for a farthing’.” 
‘But in the next breath it has been ob- 
served that “the amount fixed for being 
paid to the owner is wholly beyond the 
pale of challenge that it is inadequate 
The concept of adequacy is directly cor- 
related to the market value of the pro- 
perty and, therefore, such value canno; 
constitute an element of that challenge”. 
But this was the situation after the 
amendment of Art. 31 (2) by the Consti- 
tution (Twentyfifth Amendment) Act 
Even as the article stood at the relevan: 
time it was open to the legislature to fix 
principle for determining compensatior 
and unless it is shown that zhe principles 
are irrelevant to the determination of 
the value of the property or by working 
out the compensation according to the 
principles so specified the compensatior 
becomes illusory, the principles them- 
selves are beyond the pale of challenge 
before a court of law on the ground that 
they do not provide adequate compensa- 
tion. Now, here the compensation is 
worked out and specified in the schedule 
to the impugned Act. The zompensation 
is determined in round figure. This Court 
has in terms accepted that payment of 
compensation on the basis of written 
down value calculated according to the 
income-tax law for used machinery is 
not irrelevant as a principle for deter- 
mining compensation. That principle ap- 
pears to have been adopted for valuing 
used machinery though the legislation 
fixes compensation payable to each under- 
taking in round sum. And that was the 
only part challenged. 3 


34. It was, however, said that no prin- 
ciple is discernible because not only none 
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was stated on the floor of the House but 
to a specific question the reply was that 
principle is not to be disclosed. Debate 
in legislature cannot conclude the point. 
Here the principle is discernible and that 
appears to be valid. It represents the 
collective will of the House. To reject it 
would tantamount to saying that the 
majority members voted without under- 
standing and appreciating the principles. 
However, the principle is extracted in 
court room debate and it is a valid prin- 
ciple. 


35. A peep into the background lead- 
ing to the acquisition of the scheduled 
undertakings would reveal that these sche- 
duled undertakings had a heavy back- 
load of carried forward loss, that even 
though they were taking sugarcane from 
cane growers, i. e., the farmers, they fail- 
ed to pay them the price of sugarcane. 
There was labour unrest as labour was 
not paid. Generally speaking, they can 
be styled as sick undertakings and be- 
came a drag on the economy of the area. 
There was no scope for ploughing back 
the profits to rejuvenate the machinery 
because there was no profit. The situa- 
tion had not improved even when 
managements of séme of the undertak- 
ings were taken over under the IDR Act 
and, therefore, this desparate situation 
called for a drastic remedy in public in- 
terest and while applying that drastic 
remedy of acquisition principles ` which 
are valid for determining the value of 
machinery were adopted. The adequacy 
or otherwise of compensation on the cal- 
culus, made by applying the principle is 
beyond the judicial review. It would be 
a day time hallucination to call such 
principle irrelevant or compensation illu- 
sory. The challenge to the validity of the 
impugned legislation on the ground of 
violation of Art. 31 (2) must accordingly 
fail. 

36. There remain two minor and inci- 
dental points mentioned in passing. The 
submissions themselves lacked emphasis. 
They are, that (1) no compensation is 
provided for the agricultural land taken 
over by the State; (2) goodwill of the 
scheduled undertakings was not evaluat- 
ed as a component of compensation. 


37. With reference to Ishwari Khetan 
Sugar Mills (P.) Ltd., it was said that 36 
acres of agricultural land belonging to 
the company owning the scheduled 
undertaking was’ taken over without 
compensation. It was countered by saying 
that agricultural land is not taken over 
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It is not clear from the pleadings and 
record whether agricultural land outside 
the structures of scheduled undertaking 
has been acquired and has at all been 
taken over by the Corporation. It may 
be that- between various structures of 
scheduled undertakings there might be 
some open land but that is part and par- 
cel of scheduled undertakings because 
any other construction would show that 
a passage or road between two construc- 
tions could not be acquired. Unless, 
therefore, it is specifically shown that 
while acquiring scheduled undertakings 
agricultural land belonging to the com- 
pany or the owner owning scheduled 
undertaking was either acquired or taken 
over as part of the acquisition it is not 
possible to accept the submission that 
there was acquisition of agricultural land 
without providing compensation for the 
same, 


38. And as for the goodwill, less said 


the better. The scheduled undertakings 
were sick units and the sickness was 
chronic. A manufacturing unit with 


heavy carried forward loss and default- 
ing in payments, possibly facing appoint- 
ment of Receivers for realising tax ar- 
Tears, asxs compensation for the good- 
will generated by it. This goodwill ap- 
pears to be more imaginary than real or 
an argument to support an untenable 
submission. But the better answer is that 
there cannot be a goodwill of a manu- 
facturing undertaking but it can be of a 
company, a partnership, or a proprietor 
owning scheduled undertaking and nei- 
ther the company, nor the partnership 
nor the proprietary unit, if any, has been 
acquired under the impugned legislation. 
Therefor2, in evaluating compensation 
of the scheduled undertakings there is 
no question of evaluating the goodwill. 


39. Mr. R. A. Gupta appearing in 
S.L.P. 6252/79 raised an additional con- 
tention that the impugned Act is viola- 
tive of Art. 14 in that selection of peti- 
tioners’ scheduled undertakings for ac- 
quisition is wholly arbitrary and there 
is no difference between those selected 
for acquisition and those left out though 
all such sugar undertakings in the State 
of Uttar Pradesh were similarly situated 
and similarly circumstanced. Sustenance 
was largely sought to be drawn from the 
report of Justice Bhargava styled as 
Sugar Industry Inquiry Commission, 
1974, which inter alia, specified 17 sugar 
undertakings in Uttar Pradesh as ‘prima 
facie sick sugar mills. After reading out 
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a portion of the Report it was said that 
classifying the 12 sugar undertakings for 
acquisition is nct based on any intelligi- 
ble differentia between those included in 
the group for acquisition and those left” 
out and that this differential treatment 
has no rational relationship to the object 
sought to be achieved by the impugned 
legislation. On behalf of respondents 
learned Advocate-General for the State 
of Uttar Pradesh countered this conten- 
tion by pointing out that before acquiring 
the scheduled undertakings the Govern- 
ment had a close review of the condition 
of the sugar undertakings done for cer- 
tain specific period set out in the affidavit 
and ascertained whether the situation had 
become desparate on account of the per- 
sistent default in payment of cane price, 
purchase tax, labour dues, etc. The situa- 
tion in Uttar Pradesh appears to be pecu- 
liar in that cane growers go on selling, 
their cane to sugar undertakings pro- 
bably having little or no option in this 
behalf because’ it is a perishable com- 
modity and must be disposed of as early 
as possible and they have to await pay- 
ment at the sweet will, whim and caprice 
of the sugar berons. Its unhealthy effect 
on marginal farmers would be intoler- 
able because the cash crop would not 
fetch any cash and destitution may be 
the inevitable cutcome. And this pheno- 


-menon was repeated year after year. It 


was pointed out that a close scrutiny was 
applied to this persistent default and 
where the situetion in respect of sugar 
undertakings was desparate they were. 
classified togetker and they were sought 
to be acquired. Can it be said that this» 
classification is not based on any intelli- 
gible differentia? Economic situation of 
an industrial undertaking may be very 
good, good, average, bad, intolerable and 
uneconomic in larger national perspec- 
tive. It would have been difficult for the 
Government to group all sugar undertak- 
ings: with such as were living on cora- 
mine doses. There does appear to be the, 
intelligible differentia by which this clas- 
sification of those in an intolerable con- 
dition has been grouped together. Acqui- 
sition was for an avowed object of re- 
juvenating these undertakings and there- 
by improving the economy of the area by 
providing priority in payment to cane 
growers, labour, in respect of whom 
there is no cusnion for sufferance. Thus, 
this ` differentia undoubtedly ‘has a 
rational relationship to the object sought 
to be achieved by the Act. The challenge 
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of Art. 14 was an argument of despair 
and must be repelled. 

46. These were all the contentions in 
these appeals and special leave petitiors 

qand as there is no merit, in any of ther, 
the appeals and the special leave peti 
tions fail and are dismissed with costs in 
one set. ~- 

PATHAK, J. (on behalf of himself ani 
A. D. Koshal, J.) (Minority view):— 42. 
We have had the benefit of-reading th2 
judgment prepared by our brother Desa.. 
While we broadly agree with the final 
conclusions reached by him on the seve- 
ral points debated before us, we would 
prefer to refrain from expressing an7 
opinion on the question whether the de- 
claration made by Parliament in S. 2 o£ 
the Industries (Developmen: and Regu- 
lation) Act, 1951 in respect of the indus- 
tries specified in the First Schedule to 
jthat Act can be regarded as limited to 
removing from the scope o? Entry 24 ót 
List II of the Seventh Schedule to the 
Constitution only so much of the legisla- 
tive field as is covered by the subjec: 
matter and content of that Act or it can 
be regarded as effecting the removal 
from that entry of the ent:re legislative 
field embracing all matters pertaining ta 
the industries specified in the declaration 
It seems to us that the observations made 
by this court in Hingir-Rampur Coal Co 
Ltd. v. State of Orissa, (1961) 2 SCR 537: 
(AIR 1961 SC 459); State of Orissa v. 
M. A. Tulloch and Co., (1964) 4 SCR 461: 
(AIR 1964 SC 1284); Baijnath Kedia v. 
State of Bihar, (1970) 2 SCR 100: (AIR 
1970 SC 1436) and State of Haryana v. 
,Chanan Mal, (1976) 3 SCR 688: (AIR 1976 
SC 1654) cannot be of assistance in this 
behalf. In each of those cases, the de- 
claration made by Parliament in the con- 
cerned enactment limited the control of 
the regulation of the mines and the de- 
velopment of minerals to the extent pro- 
vided in the enactment. Whether the 
terms in which the declaration has been 
framed in S. 2 of the Industr-es (Develop- 
ment and Regulation) Act — a declara- 
tion not expressly limiting control of 
the specific industries to the extent pro- 
vided by the Act — can be construed as 
being so limited is a matter which, we 
think, we should deal with in some more 
appropriate case. The range of considera- 
tions encompassed within the field of 
enquiry to which the point is amenable 
has not, to our mind, been sufficiently 
covered before us. And for good reason, 
The provocation was limited. For the 
controversy in the present czses concern- 
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ing the legislative competence of the 
State Legislature to enact the U. P. 
Sugar Undertakings (Acquisition) Act, 


1971 can be adequately disposed of on 
the ground that the legislation falls with- 
in Entry 42 of List III and cannot be 
related to Entry 52 of List I or Entry 24 
of List IT. When the impugned enactment 
truly falls within Entry 42 of List IH — 
“acquisition and requisitioning of pro-. 
perty” — there is a reluctance to enter 
upon an examination of the mutually 
competing claims of Entry 52 of List I 
and Entry 24 of List II — entries which 
deal with “industries”, an entirely dif- 
ferent subject matter. 


42. With this reservation, we have no 
hesitation in agreeing with the ultimate 
conclusion reached by our learned 
brother on the remaining points of con- 
troversy and in concurring with the order 
proposed by him disposing of these ap- 
peals and special leave petitions. 


Appeals and Special Leave 
Petitions dismissed. 
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3-4-1978 -— Admission to M. B. B. S. 
course for 1979-80 — Classification on 
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line of control and bad pockets is not 
violative of Art. 14 — Reservations for 
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Art. 14, - (Para 10) 


(D) Constitution of India, Art. 14 — 
J. & K. G. 0.. D/- 3-4-1978 — Ad- 
mission to M. B. B. S. course for 
1979-80 — Reserving 50 marks out of 150 
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GUPTA, J.:— The selection of candi- 
dates admitted to the Government Medi- 
cal College, Jammu, for the academic 
year 197¢-80 is challenged in these peti- 
tions under Article 32 of the Constitution 
by some of the candidates who were not 
selected. By notification published in the 
Jammu and Kashmir Government Gazette 
on June 21, 1979 applications were invited 
for admission to the M. B. B. S. course in 
the aforesaid college. Only those candi- 
dates who had passed the Pre-Medical or 
Inter-Science or First Year T. D. C. 
(Medical Group) examination from the 
University of Jammu or any other equi- 
valent examination and had secured not 
less than 50 per. cent marks -in science 
subjects in aggregate (theory and practi- 
cal) were eligible to apply for admission; 
however, for scheduled castes, scheduled 
tribes, Bakarwal and Gujjar candidates 
and candidates from Ladakh district and 
‘Bad pockets’ the qualifying marks was 
45 per cant. Candidates who had been 


selected or nominated by the Government 


of Jammu and Kashmir or had been al- 
ready selected by a selection committee 
constituted by the Government for any 
training course in or outside the State 
were not eligible to apply or to appear 
for interview for admission to this 
college. The notification added: “Com- 
parative merit of the candidates will be 
adjudged with respect to physical fitness, 
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‘ aptitude, personality, general knowledge 


and general intelligence in the interview, 
for which marks will be awarded accord- 
ing to the performance of the candidates”. 
It was further provided that the selec- 
tion would be made in accordance with” 
the manner and procedure laid down in 
the various orders issued by the Govern- 
ment from time to time. The total num- 
ber of seats filled by selection in this 
college for the year 1979-80 was 52. The 
candidates numbered 526, out of which 
473 actually appeared for interview. In 
addition 10 seats were filled by candidates 
nominated by the Government. It appears 
from the supplementary affidavit filed on 
behalf of the State of Jammu and 
Kashmir that the nominations had to be 
made only from two sources: wards of 
non-resident Defence personnel, and 
students from other States, š 


2. Before we proceed to consider the 
grounds on which the selection is chal- 
lenged, it will be necessary to refer to 
the contents of the orders issued by the 
Government of Jammu and Kashmir to ` 
regulate the selection. The earliest order 
which is relevant in this context was 
made on July 9, 1973. This concerns ad- 
mission to technical institutions which 
include medical colleges. The order 
starts by saying that “the man power re- 
quirements of ‘various parts of the State 
have not received uniform and equal 
treatment with the result that there has 
been imbalance in the development of 
human resources in these parts”, and 
“since the admissions to technical institu- 
tions also lead to. the development of) 
human resources”, it had therefore 
“become necessary to provide equal 
opportunities to the permanent resident 
candidates of all parts of the State and 
all sections of society”. The order then 
lays down the following rules for ad- 
mission until further orders, it is said, 
with the . aforesaid object in view: 


(1) 50 per cent of the. seats “should 
be straightway earmarked for being 
filled upon the basis of open merit in 
accordance with the criteria to be ad- 
opted by the concerned selection com- 
mittee constituted by the Government in 
this behalf”. 


(2) Of the remaining seats, 25 per 
cent is reserved for candidates falling 
under the categories specified below to the 
extent indicated against each, to be 
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filled on. the basis of merit in each cate- 
-gory : 
(a) Scheduled castes. 
(b) Children of freedom fighters. 
- (c) Children of permanent 
resident Defence p2rsonnel. 

(d) Candidates belonging to the 
following socially end educa- 
tionally backward classes as 
recommended by the Backward 
Classes Committee: 

i) Areas adjoining actual line 

of control. 
(ii) Areas known as bad pockets 
including Ladakh. 3% 
(iii) Social castes. 1% 
Tt is further provided in the order that 
after selection as indicated in cls. (1) and 
(2) above had been made, the remaining 
25 per cent of the seats “should be filled 
on the basis of inter se merit. to ensure 
7 rectification of imbalance in the admis- 
sions for various parts of the State if 


B% 
7% 


3% 


3% 


any, so as to give equitable and unifcrm 
treatment to those parts”, It is added 
that in case there is no “visible im- 


balance” or where no candidates ire 
available under a particular categery 
mentioned in clause 2 above the seats 
earmarked under these two heads “skall 
be added to the percentage under 1 
above”, The selection committee while 
making selections is required by the 
order to indicate separately the categcry 
under which a candidate falls. There is 
an annexure to the order containing -n- 
structions concerning the “identification 
of the persons claiming benefit” uncer 
clause 2 of the order and the ‘procedure 
connected therewith’. Tke instructions 
define the different categcries mentiormed 
in clause (2). For the present purpose it 
will be necessary to refer to the defini- 
tions of “Areas adjoining actual line of 
control”, “Bad pockets”, and “Socal 
eastes”, 


“Areas adjoining actual line of com- 
trol — Candidates permanently residiig 
in any village of the Staze specified in 
Appendix I to these instructions.” 


“Bad pockets — Candidates permanert- 
fy residing in any village of the Stete 
specified in Appendix II ta these instruc- 
tions.” 

“Social castes — Candidates of the 
State belonging to any of the castes in- 
dicated in Appendix III to these instræ- 
tions.” 

The instructions also prcvide for tke 
" issue of a certificate by -the concerned 
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authority stating ‘that a candidate falls 
under any of the categories. 


3. On June 27, 1974 another order 
was issued refixing the percentage of 
seats reserved for the different categories 
“with a view to.affording more accom- 
modation for open merit”. The following 
changes were made to the earlier order: 


` (1) Instead of 50 per cent, 60 per cent 
of the seats is now earmarked for admis- 
sion on the basis of “open merit”. 


(2) Instead of 25 per cent, 20 per cent 
is earmarked for admission under the 
categories mentioned in clause 2 of the 
order‘dated July 9, 1973. The percentage 
of seats allotted for children of freedom 
fighters is reduced from 7 per cent to 2 
per cent. Under the category “socially 
and educationally backward classes” the 
earlier order had reserved 3 per cent of 
the seats for candidates belonging to 
areas known as bad pockets including 
Ladakh, by this order Ladakh is exclud- 
ed from that category reducing the per- 
centage of seats from 3 per cent to 1 per 
cent and a separate category has been 
made for candidates from the Ladakh 
district allotting 2 per cent of the seats 
to them. 


(3) Whereas in the earlier order 25 
per cent of the seats was earmarked to 
ensure rectification of imbalance, herea 
the figure is reduced to 20 per cent. 


4, About two years later, on April 21, 
1976 another order was issued reducing 
the existing reservation of 20 per cent 
for meeting regional imbalance to 18 per 
cént and allotting “the resultant 2% 
vacancies” for candidates “possessing 
outstanding proficiency in sports”. 


5. It is necessary to refer to two more 
orders. An order made on April 16, 1976 
provides that 10 seats at the Government 
Medical College, Jammu, shall be ear- 
marked for girl students “subject to en- 
ough girl students being found otherwise 
suitable”. The order also lays down the 
procedure to be followed by the selection 
committee in selecting candidates for ad- 
mission to technical training courses. By 
this order, comparative performance of 
the candidates at an interview to be con- 
ducted for the purpose by the selection 
committee is made the only basis of selec- 
tion. The order adds that the marks 
obtained by a candidate in the qualifying 
university examination shall be taken 
into consideration only to determine the 
initial eligibility to compete for selection. 


- treated as 
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This order was modified by a subsequent 
order issued on April 3, 1978. Instead of 
the marks obtained by a candidate in the 
qualifying university. examination being 


eligibility, the subsequent order pro- 


vides: “there will be 100 marks for aca- - 


demic merit which shall be allotted to 
each candidate in accordance with the 
percentage of marks secured by him/her 
in the basic qualifying examination or 
its equivalent’.” This order further pro- 
vides that £0 marks will be allotted for 


interview, 10 marks for each of the five 
factors: physical fitness, personality, 
aptitude, general knowledge and general 


intelligence, . . f 


‘ . 

6. Some of the categories mentioned 
in these orders have been challenged as 
arbitrary and unconstitutional. We may 
begin with the classification made for 
‘rectification of regional imbalance’ for 
which 18 per cent of the seats is reserved. 
The criticism is that the order creating 
this category does not identify the areas 
which suffer from imbalance nor does it 
supply any guidelines for the selection 
committee. It appears that the selection 


committee has admitted 9 candidates - 


under this head whose names appear at 
serial Nos.. 43 to 51 of the list of select- 
ed candidates annexed to the supplemen- 
tary affidavit filed on behalf of the first 
respondent, State of Jammu and‘ Kash- 
mir. How exactly the selection com- 
mittee understood what regional im- 
‘balance was and on what basis they ac- 
cepted certain areas of the State as suf- 
fering from imbalance is not known, 
The supplementary affidavit seeks to ex- 
plain the category as follows: “.......-. the 
State Government has found that for 
peculiar historical, geographical and to- 
pographical reasons there prevails an 
imbalance in the matter of development 
of the various parts of the State which 
has resulted in certain areas being back- 
ward as compared with the rest. In order 
therefore to rectify the - distortion which 
inevitably would otherwise creep into the 
selection, the State Government has re- 
served 18% of seats for rectification of 
such imbalance”. The affidavit refers to 
the disadvantages suffered by areas which 
adjoin the actual line of control and the 
bad pockets’ and states: “likewise there 
are other areas in the State which have 
received lesser attention in tha 


past in the matter of -economic devel- 


opment. These areas, inter alia, are 
either inaccessible on account of difficult 
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relevant only to determine 


geographical terrain or suffer from diffi- 


cult climatic condition...Naturally there-. 


fore the human resources from those 
areas have also not developed”. It may 
be recalled that the notification dated 


June 21, 1979 by which applications were 
invited for admission to the medical col- 
lege provided that the selection of can- 
didates would be- made in accordance 
with the manner and procedure laid down 
in the various orders issued by the Gov- 
ernment from time to time, but none of 
these orders contains an explanation as 
the one. now offered in the supplementary 
affidavit. Even with this explanation the 
affidavit does not identify the areas of 
imbalance. There was thus no objective 
standard to guide the selection com- 
mittee. Mr. Kacker appearing for the 
Staté of Jammu and Kashmir sought to 
argue that by area of imbalance what 
was ‘meant was really the same thing as 
areas adjoining actual line of control 
and bad pockets. But in all the orders 
issued by the Government from time to 
time the area of imbalance has been 
treated as a distinct category. Even in 
the supplementary affidavit it is not 
claimed that the area of imbalance is 
only another name for the areas adjoin- 
ing the actual line of control and the bad 
pockets, 
Similar in being equally backward. But 


this does not mean that these categories’ 


are all identical and co-extensive in all 
respects, It will be noticed that, in spite 
of the similarity, even areas adjoining the 
actual line of control and the bad pockets 


have been put under different categories, 


7. Mr. Kacker also urged that as the 
areas suffering from imbalance were 
backward areas, 
category for candidates coming from such 
backward areas was in accordance with 
the report of a committee headed by 
Mr. Justice Anand of Jammu and Kash- 
mir High Court. The Anand Committee 
was appointed on August 24, 1976 to ex- 


amine and remove defects in the Jammu. 


and Kashmir Scheduled Castes and Back- 
ward Classes (Reservation) Rules, 1970 


and the Jammu. and Kashmir Scheduled. 
Castes and Backward Classes’ (Reserva~-’ 


tion of Appointment by Promotion) 
Rules, 1970. These rules were framed on 
the basis of the recommendations of a 
committee, called the Wazir Committee, 
set up in 1969 for drawing up a list of 
backward classes in the State. 


Jammu and Kashmir High Court; was the 


A. I. R. 


what is said is that these are’ 


constituting a separate 


Mr. Jus~ 
tice J, N. Wazir, a former Chief Justice of 


x 
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Chairman of this Committee. The Wazir 
Committee submitted its report in Nov- 
ember 1969 recommending several cas- 
ses of citizens to be classified as back- 
ward classes. The validity of these Rules 
came up for scrutiny before this Ccurt 
in Janki Prasad Parimoo v. State of 
Jammu and Kashmir (1973) 3 SCR 236: 
(AIR 1973 SC 930). In Parimoo’s case 
certain defects in the 1970 Rules were 
pointed out and the Anand Committee 
was constituted, as statec already, “with 
a view to examine removal of defects’ in 
the 1970 Rules. The Anand Committee 
submitted its report in September 1¢77. 
Mr. Kacker drew our attention fo the 
fact that the report was debated on the 
floor of both houses of the Jammu and 
Kashmir legislature which resolved as 
follows: “The report nezd to be adopt- 
ed by the Government s quickly. as 
possible and rules made so that zhe 
backward classes could derive benefits 
quickly.” It is not necessary to examne 
whether the Anand Committee report 
identifies the areas of imbalance in -he 
State because the selection commit:ee 
was required to follow not the. Anend 
“Committee report but wkat was prov.d- 
ed in the orders passed by the Govern- 
ment. There is no order containing any 
reference to the Anand Committee ve- 
port. There is also nothing to show that 
the Government had adopted the report 
or that the selection committee proceed- 
ed on the basis of that report. It appears 
from page 59 of the Anand Committee re- 
port that the Committee did not accept 
“social castes” as a category indicative of 
backwardness, but the selection commit- 
tee has selected one candidate under this 
category which plainly shows that the 
selection committee was not guided sy 
the Anand Committee report. There can 
be no doubt that the selections made 
were not and could not te on the basis 
of that report. It must therefore be held 
that the classification made for rectifica- 
tion of regional imbalance without iden- 
tifying the areas suffering from im- 
balance is vague and the selections maie 
under this head are accordingly invalid, 


8. In support of his contention that 
area of imbalance was only another name 
for bad pockets or areas adjoining actual 
line of control, Mr. Kacker claimed that 
the 9 candidates selected for ‘rectifica- 
tion of imbalance’ all came from eith=r 
bad pockets or from areas adjoining az- 
tual line-of control. The claim was 
questioned by the petitioncrs who sougat 
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to disprove it by reference to the mate- 
rial on record. We do not consider it 
necessary to examine the individual 
cases here. It may be that some of these 
candidates really came from areas ad- 
joining actual line of control or bad 
pockets, yet they cannot be accommodat- 
ed unless the percentage of seats reserv- 
ed for these two categories was raised. - 


9. Another category under challenge 
is “social castes”. Included in this cate- 
gory are candidates of the State belong- 
ing to any of the castes indicated in Ap- 
pendix III to the instructions forming 
part of the order dated July 9, 1973 to 
which reference has already been made. 
The Wazir’ Committee in their report 
mentioned 23 low social castes “as educa- 
tionally and economically extremely 
backward” but 4 of them have been held 
by this Court in Parimoo’s case (AIR 
1973 SC 930) as having no basis for in- 
clusion in the list. In Appendix III 19 
of these castes have been retained which 
were not disapproved in Parimoo’s case. 
Chapter XIII of the Wazir Committee re- 
port makes it clear that the classification 
is with reference to the nature of oc- 
cupations which the people belonging to 
this cafegory pursue. That being so we 
find no substance in the challenge that 


the classification offends Article 14 or 
Article 15 of the Constitution. Under 
this category only one candidate has 


been selected whose name, Edwin Khok- 
kar, appears at serial No. 33 in the list 
of selected candidates annexed to the 
supplementary affidavit filed on behalf of 
the State of Jammu and Kashmir. An 
objection was raised against his selection 
that he being a Christian, as his name 
shows, could not belong to any of the 
castes mentioned in Appendix III. But 
as the category is based on occupation 
and not on caste as such, the objection 
must be overruled. 


10. The classifications based on areas 
adjoining actual line of control and bad 
pockets are also - challenged as violative 
of Article 14 of the Constitution. These 
are really backward areas and the resi- 
dents of these areas are indisputably so- 
cially and educationally backward. Re- 
servations made for candidates from such 
backward classes cannot be said to offend 
Article 14: In fact in Parimoo’s case the 
reservation made for residents of bad 
pockets which were identified in the re- 
port of the Wazir Committee, was accept- 
ed-as valid. We therefore hold that the 
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challenge to these two categories is not 
justified, ` 


. 1. Apart from the challenge to some 
of the categories mentioned in the Gov- 
ernment orders, the validity of interview 
as a test for selection has also been 
questioned, 
also in regard to the manner in which it 
was conducted. It was contended that in- 
terviewing candidates to judge their suit- 
ability was not a reliable test as many 
uncertain factors were likely to affect 
the result of the interview. The criti- 
cism reflects a legitimate point of view 
but it is a point of view only and cannot 
be taken as the last word on the subject. 
In this connection we may refer to the 
observations of this Court in R. Chitra- 
lekha v. State of Mysore, (1964) 6 SCR 
368: (AIR 1964 SC 1823). “In the field of 
education there are divergent views ag 
regard the mode of testing the capacity 
and calibr2 of students in the matter 
of admissions to colleges. Orthodox edu- 
eationists stand by the marks obtained by 
a student in the annual examination. 
The modern trend of opinion insists upon 
other additional tests, such as interview, 
performance in extra-curricular activi- 
ties, personality test, psychiatric test ete 
Obviously we are not in a position to 
‘judge which method is preferable or 
which test is the correct one”. In A. 
Peeriakaruppan, v. State of Tamil Nadu 
(1971) 2 SCR 430: (AIR 1971 SC 2303) 
this Court said: “In most cases the first 
‘impression need not necessarily be the 
best impression. But under the existing 
‘conditions in this country we are unable 
to accede to the contention of the peti- 
tioners that the system of interview as in 


vogue in this country is so defective as. 


to make it useless”. 


12. In almost all the writ petitions be- 
fore us the oral test as conducted has 
been described as a “farce”.. The criti- 
cism is based on the allegation that the 
time spent on each candidate was be- 
tween 1} and 2 minutes within which, 
it was contended, one could hardly as- 
sess the suitability of the candidate on 
a consideretion of the five factors: physi- 
cal fitness, aptitude, personality, general 
knowledge and general intelligence, some 
of which are also difficult to evaluate ob- 
jectively. In an affidavit filed on behalf 
of the State of Jammu and Kashmir. 
sworn by Dr. A. H. Fazli, Professor of 
Pharmacology, Srinagar, who was on€ 
of the members of the selection commit- 
tee, it is stated that on an average the 
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not only in principle but. 


time spent for interview was “4 minutes 
per candidate”. Mr. Kacker for the State 
of Jammu and Kashmir submitted that 
it was a policy decision by the Govern- 
ment to convert the full marks of the 
qualifying examinations to 100 marks 
and allot 50 marks for interview for the 
purpose of. selection. He explained that 
the conversion was necessary because 
the candidates had appeared in different 
qualifying examinations and the total 
marks in the different examinations 
varied between 550 and 300. It was 
pointed out on behalf of the writ peti- 
tioners that allotment of 50 marks for 
interview after reducing the total marks 
of the written examination, where it was 
550 to 100, amounted to allotting 275 
marks for interview as against 550 marks 
for written examination. It was con- 
tended that this was beyond all reason- 
able proportion especially considering the 
fact that only 4 minutes were spent in 
evaluating a candidate’s performance in 
the interview. Otr attention was drawn 
to Peeriakaruppan’s case where this 
Court thought “earmarking 75 marks out 
of 275 marks for interview as inter- 
view marks prima facie appears to be 
excessive”. However the conclusion 
reached in Peeriakaruppan’s case (AIR 
1971 SC 2303) on the point was: ‘While 
we -do feel that the marks allotted for 
interview are on the high side and it 
may be appropriate for the Government 
to re-examine the question, we are un- 
able to uphold the contention that it was 


- net within the power of the Government 


to provide such high marks for inter- 
view...... ” Reserving 50 marks for inter- 
view out of a total of 150 (100 for written 
examination and 50 for interview) does 
seem excessive especially when the time 
spent was not more than 4 minutes on 
each candidate, It is difficult to see how 
it is possible within this short span of 
time to make a fair estimate of a candi- 
date’s suitability on a consideration of 
the five specified factors which are not 
capable of easy determination, such as 
physical fitness, personality, aptitude, 
general knowledge and general intelli- 
gence. It is also not clear how by mere- 
ly looking at a candidate the selection 
committee could come to a conclusion 
about his or her physical fitness. The 
fact that the allotment of marks is in ac- 
cordance with a policy decision may not 
conclude the matter in all circumstances; 
if that decision is found to be arbitrary 
and infringing Article 14 of the Constitu- 


tion, it cannot claim immunity from 
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challenge. When we say this we are not | 


unmindful of the observations in Peeria- 


karuppan’s case quoted above, wh:ch 
were made in a somewhat similar but 
It was 


a not altogether identical situation. 
also contended for the petitioners that 
reserving such high marks for interview 
leaves room for discriminetion and mani- 
pulation. It has been held in Chitralekha’s 
case (AIR 1964 SC 1823) that the fact 
that a system is capable of abuse is rot 
a ground for- quashing it. There is 10 
reliable material before us to prove that 
there has been discrimination or mamni- 
pulation of the interview marks in any 
of these cases. That being so, and con- 
sidering the possible hardship, if tae 
selections were now set as.de, to the stu- 
dents in whose case the validity of the 
selection cannot otherwise be questioned 
and who have nearly completed two 

|jterms, we are not inclined to annul the 

“lentire selection, though allotment of 30 
marks for interview in the circumstanes 
stated above seem to us excessive. How- 
ever, we expect the. Government >f 
Jammu and ‘Kashmir to reconsider the 
matter in the light of whaz-we have sa:d 
above and, other things remaining tke 
same, for future years to reduce the 
percentage of marks allotted for inte 
view to a reasonable proportion of the 
total marks for the selection test. 


13. Counsel for the petitioners in Writ 
Petitions 1556-57 of 1979 sought to make 
a point that the regulations framed ty 
the Medical Council under the Indien 
Medical Council Act, 1956 do not contem- 
plate interview as a selection device re- 

~ gulating admission of students, The posi- 
tion is not so clear from the affidavit 
filed on behalf of the petitioners and in 
any case these regulations came into 
effect after the interviews were conclud- 
ed in September 1979. 


14. The selection of one candidate has 
been questioned on the ground that ke 
does not fall under any of the categories 
mentioned in the orders. Shri Sanjay 
Pathania whose name app2ars at serial 
No. 52 in the list of candidates annexed 
to the supplementary affidevit filed oan 
behalf of the State of Jammu and Kast- 
mir appears to have been selected under 
the category “Wards of Medical College 
Staff”. It was argued that this category 
is not based on a valid classification anj 
infringes Article 14 of the Constitution, 
It is not necessary to examine the vali 
dity of the classification for the simpls 
reason that this is not a category mer- 
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tioned in any of the orders. That being 
so the selection of Shri Pathania must 
be set aside. 


15. Earlier in this judgment it has 
been stated that following a request 
made by the Government of India 10 per 
cent of the seats in the college was re- 
served for students from other States on 
reciprocal basis. This was a policy de- . 


cision. However, the way the policy has 
been worked is criticised by the 
writ petitioner in Writ Petition 
No. 29 of 1980, Miss Anita Jain. 


Pursuant to this policy 5 students from 
Rajasthan and 1 from Andhra Pradesh 
were admitted to the Government Medi- 
cal College, Jammu. Miss Jain states 
that she was a candidate for admission 
to the Medical College, Jammu, for the 
session 1979-80. On November 8, 1979 
the Government of Jammu and Kashmir 
that she had 
been nominated for admission to the first 
year M.B.B.S. course in one of the me- 
dical colleges in Madhya Pradesh.. When 
she went to Bhopal for admission on the 
basis of the said letter she was refused 
admission on the ground that the State 
of Jammu and Kashmir had not admitted 
nominees of the Madhya Pradesh Gov- 
ernment and unless they were admitted 
She would not be admitted to any me- 
dical college in the State of Madhya 
Pradesh. Her grievance is that even 
after she had informed the Government 
of Jammu and Kashmir of what had hap- 
pened, the Government did not take any 
step to get her admitted to any medical 
college in the State or outside, It does 
not appear from the affidavits filed by 
the State of Jammu and Kashmir if the 
candidates admitted to the Government 
Medical College, Jammu, from outside 
the State are equal in number to those 
from the State who have been nominated 
for admission to outside institutions, and 
on what basis the. nominations, whatever 
the number is,’ have been made. Anita 
Jain’s case makes it clear that the re- 
ciprocity policy has not worked as it 
should have. Miss Jain’s counsel inform- 
ed us that Miss Jain was willing to go to 
any State for admission to a medical col- 
lege. Having nominated her for admis- 
sion to an outside institution, we do not 
think the Government can avoid respon- 
sibility now. We therefore direct the 
first respondent, State of Jammu and 
Kashmir, to find her a seat in any medi- 


„cal college outside the State on the basis 
_ of reciprocity, unless as a result of our 
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in the medical college at Jammu and 
she is entitled to one of them on merit. 
For disposing of this writ petition it is 
not necessary to dilate on the problems 
that failure of the reciprocity policy in 
Miss Jain’s case brings to prominence. 


16. It now remains to deal with two 
more individual cases, one of improper 
nomination and the other of unjust re- 
jection. Ir. the list of: nominated can- 
didates, the name of Harish Kuma? ap- 
pears against serial No. 62, Nomination, 
as stated earlier, was to be made from 
two classes of students — candidates 
from outside the State of Jammu and 
Kashmir and wards of Defence person- 
nel (non-residents). There is no dispute 
that Harish Kumar belongs to, the State 
of Jammu and Kashmir and it is not 
claimed that he falls in the other class. 
There was therefore no basis on which 
Harish Kumar could be validly nominat- 
ed. Mr. Kacker, counsel for the State of 
Jammu and Kashmir, also did not try to 
justify Harish Kumar’s nomination. 
Harish Kumar’s admission to the medical 
college must therefore be,set aside.. 

17. The petitioner in’ writ petition 
No. 201 of 1980 Kulbhushan Gupta ob- 
tained 104 marks out of total 150 marks. 
Of the 31 candidates who were selected 
on open competition, the one whose ‘name 
appears 25th in order of merit got 103.25 
marks out of 150. But Kulbhushan 
Gupta was not selected on the plea- that 
he had been selected earlier for Regional 
Engineering Collegé. The notification 
dated June 21, 1979 by which applications 
were invited for admission to Medical 
College, Jammu, for the year 1979-80 in- 
cludes two clauses Nos. 17 and 18 which 
are as follows: 

“17. The candidates, while applying for 
admission to the M. B. B. S. course, 


should specifically, mention in their ap- 


plication forms that they have not been 
selected/nominated by the Govt. of 
J. & K. for any training course within 
or outside the J. & K. State. 


* 18. The candidates, who have already 
been selected by any other selection .com- 
mittee constituted by the Govt. of J. & K. 
for any cther training course within 
or outside the State, are not eligible to 
apply or to appear for interview for ad- 
mission tc this college. A candidate who 
tries to cheat the Selection Committee on 
this account, will be disqualified and 
even if selected under false pretence will 
aot be given admission; or if he/she has 
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secured admission; his/her admission will 
stand null and void.” 

18. It was coniended that in view of 
these conditions Kulbhushan Gupta wags 


not eligible for selection though no ob- p 


jection was raised when he appeared for 
interview. That he is a student of the 
Regional Engineering College is not dis- 
puted, but it appears that he was not 
selected or nominated by the Govern- 
ment of Jammu and Kashmir for ad- 
mission to the ergineering college nor 
was he selected by any selection 
committee constituted by the Govern- 
ment of Jammu and Kashmir. Clearly 
therefore the bar in clause 17 or clause 18 
cannot apply to his case, and it must be 
held that he was improperly refused ad- 
mission to the Government Medical Col- 
lege, Jammu. - Kulbhushan Gupta is en- 
titled on merit to a seat in the College. 

19. The conclusions we have reached 
on the various issues do not warrant can- 
cellation of the entire list of candidates 
admitted to the Government Medical 
College, Jammu, for the 1979-80 session of 
the M.B.B.S. course but call for a revij- 
sion of the list. We therefore direct as- 
follows :— 

(1) As the 
for rectification of regional 
balance” without ` identifying 
areas of imbalance has been 
held: invalid, the seats reserved 
under this hesd may be added to the 
quota of seats earmarked for selection 
on the basis of merit and filled accord- 
ingly. 

Even if some of the candidates 
have been selected under this 
were eligible for selection as candidates 
from areas adjoining actual line of con- 
trol or bad pockets, they cannot be ac- 
commodated unless the ‘percentage of 
seats reserved for these two categories 
was raised. 

(2) As the selection of Shri Sanjay 
Pathania (No. 52 in the list of selected 
candidates) under the category “wards of 
medical college staff’ has been set aside, 
One more seat should therefore be added 
to the “open merit” quotS and filled ac- 
cordingly.. - 

(3) - The Government must find a seat 
for the petitioner in writ petition No. 29 
of 1980, Miss Anita Jain, who was no- 
minated for admission. to an outside in- 
stitution, in any medical college outside 
the State unless as a result of the revi- 
sion of the list of candidates admitted she 
finds a place in the Medical College, 
Jammu on the basis of merit, 


classification 
im-. 
the 


who 


category . 


5 


made . 
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(4) The admission of Harish Kumar 
{No 62/in the list of admitted candidates) 
has been set aside. To complete the 
quota of nominated candidates another 
candidate in his place may be nominated 
if the Government so desires. 


(5) The petitioner in writ petition 
No. 201 of 1980 Kulbhushan Gupta, it 
has been found, was wronzly refused zd- 
mission. He is entitled on merit to a 
seat. 


20. The writ petitions therefore stc- 
ceed to the extent indicated above. In 
the circumstances of the case there will 
be no order as to costs. 


21, We are conscious that revision of 
the list of selected candidates at this 
stage will not only cause nardship to tne 
students who will be excluded but some 
of those who might get into the list ncw 
are also likely to experier.ce certain d-f- 
ficulties. We are also conscious that tre 
late revision of the list will create pro- 
blems for the authorities but that, we 
are afraid, cannot be helped. We hove 
the authorities will deal sympathetically 
with the cases where it may be possible 
for them to render some help to the sta- 
dents in this situation and relax the 
rigour of the rules to the utmost permis- 
sible extent for the purpose. 


Order accordingly. 





AIR 1980 SUPREME COURT 1983 
P. N. BHAGWATI AND 
' E. S. VENKATARAMIAGH, JJ. 


Writ Petn. No. 2030 of 1980, D/- 9-3- 
1980. 


Smt. Icchu Devi Chorariz, Petitioner 7. 
Union of India and others. Respondents. 


(A) Constitution of India, Art. 32 — 
Application for writ of Habeas Corpus — 
— Court not to follow. strict rules cf 
pleadings. 


In case of an application for a writ cf 
habeas corpus, the practice evolved by 
Supreme Court is not to follow strict 
rules of pleading nor place undue emphe 
sis on the question as to on whom the 
burden of proof lies. Even a postcard 
written by a detenu from jail has been 
sufficient to activise the Court into ex- 
amining the legality of detention. Th2 
Supreme Court has consistently shown 
great anxiety for personal liberty and re- 
fused to throw out a petiticn merely on 
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the ground that it does not disclose a 
prima facie case invalidating the order of 
detention. Whenever a petition for a 
writ of habeas corpus has come up before 
the Supreme Court it has almost invari- 
ably issued a rule calling upon the de- 
taining authority to justify tbe detention. 
Once the rule is issued it is the bounden 
duty of the Court to satisfy itself that all 
the safeguards by the law have been 
scrupulously observed and the citizen is 
not deprived of his personal liberty 
otherwise than in accordance with law. 
Where large masses of people are poor, 
illiterate and ignorant and access to the 
courts is not easy. on account of lack of 
financial resources, it would be most un- 
reasonable to insist that the petitioner 
should set out clearly and specifically the 
grounds on which he challenges the 
order of detention and make out a prima 
facie case in support of those grounds be- 
fore a rule is issued or to hold that the 
detaining authority should not be liable 
to do anything more than just meet the 
specific grounds of challenge put forward 
by the petitioner in the petition. The bur- 
den of showing that the detention is in ac- 
cordance with, the procedure established 
by law has always been placed by the 
Court on the detaining authority because 
Article 21 of the Constitution pro- 
vides in clear and explicit terms that 
no one shall be deprived of his life or 
personal liberty except in accordance 
with procedure established by law, 
‘(Paras 4, 5) 

(B) Constitution of India, Art. 22 (5) — 
Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act 
(52 of 1974), Sec, 3 (3) — Supplying of 
grounds of detention — Includes docu- 
ments relied upon in such grounds—Un- 
reasonable delay in supply of such mate- 
rial — Detention becomes illegal. 

When clause (5) of Article 22 and sub- 
section (3) of S.3 of the COFEPOSA 
Act provide that the grounds of detention 
should be communicated to the detenu 
within five or fifteen days, as the case 
may be, what is meant is that the grounds 
of detention in their entirety must be 
furnished to the detenu. If there are any 
documents, statements or other materials 
relied upon in the grounds of detention, 
they must also be communicated to the 
detenu, because being incorporated in the 
grounds of detention, they form part of 
the grounds and the grounds furnished to 
the detenu cannot be said to be complete 
without them. lt would not therefore be 
sufficient to communicate to the detenu a 
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bare recital of the grounds of detention, 
but copies of the documents, statements 
and other materials relied upon in the 
grounds of detention must also be furnish- 
ed to the detenu within the prescribed 
time subject of course to clause (6) of 
Article 22 :n order to constitute compli- 
ance with clause (5) of Article 22 and Sec- 
tion 3, sub-section (3) of the COFEPOSA 
Act. If this requirement of clause (5) of 
Article 22 read with Section 3, sub-sec- 
tion (3) is not satisfied, the continued de- 
tention of the detenu would be illegal 
and void. 

In the present case, the grounds of 


detention were served upon the detent - 


on 4th June, 1980 at the time when he 
wasztaken under detention, but these 
grounds did not include the documents. 
statements and other materials relied up- 
on in the grounds and forming part ož 
them. Copies of these documents, state- 
ments and other materials were not sup- 
plied to the detenu until 11th July 1980 
and so far as certain tapes were concern- 
ed, their copies were furnished to the de- 
tenu even later on 20th July, 1980. 


Held that the detaining authority was 
bound to supply copies of the documents, 
statements and other materials relied 
upon in the grounds of detention to tha 
detenu within five days from the date of 
detention, that is, on or before 9th June, 
1980 and in any event, even if there wer2 
exceptional circumstances and reasons for 
not supplying such copies within five days 
were recorded in writing. such copis 


should have have been supplied to the de-_ 


- tenu not later than fifteen days from tha 
date of detention, that is, on or before 
19th June, 1980. There was unreasonable 
delay on the part ‘of the detaining auth- 
ority in supplying to the detenu copies cf 
the documents, statements and other 
materials relied upon in the grounds cf 
detention and the continued detention cf 
the detenu after 19th June,.1980 was ac 
cordingly illegal and void and the detenu 
was entitled to be released forthwith 
from detention.. (Paras 6. 7, 9) 

(C) Constitution of India, Art. 22 (5) — 
Consideration of representation made fry 
detenu — Delay in — Effect. 


On a proper interpretation of clause (5) 
of Article 22, the detaining authority is 
under a constitutional obligation to cor- 
sider the representation of the detenu as 
early as possible, and if there is unreason- 
able delay in considering such representa- 
tion, it would have the effect of invalida:- 
ing the datention of the detenu. The re- 
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presentation of the detenu dated 9th June 
1980 was received by the Deputy Secre- 
tary on 14th June 1980 while the repre- 
sentation dated 25th June, 1980 was re- 
ceived on 20th June, 1980 and yet no deci- 
sion was taken or. these representations of 
the detenu until 14th July 1980. 


Held that the detaining authority was 
guilty of unreasonable delay in consider- 
ing the two representations of the detenu, 


x 


This. was sufficient to invalidate the con- . 


tinued detention of the detenu. AIR 1979 
SC 1501, Rel. on. (Para 10) 
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BHAGWATI, J. :— This petition for a 
writ of habeas corpus challenges the con- 
tinued detention of. one Mahendra 
Chordia under sub-section (1) of Sec. 3 of 
the Conservation of Foreign Exchange ‘and 
Prevention of Smuggling Activities Act, 
1974 (hereinafter refqarred to as COFE- 
POSA Act). 


2. On 4th June, 1980 an order of de- 
tention dated 27th May, 1980 was served 
on Mahendra Chordia (hereinafter refer- 
red to as the detenu) and he was taken 
under detention. The order of detention 
recited that the Governor of Maharashtra 
was satisfied wich respect to the detenu 
that, with a view to preventing him from 
smuggling goods and abetting the smug- 
gling of goods, it was necessary to make 
an order directing him to be detained and 
by the order of detention, the Governor 
of Maharashtra in exercise of the powers 
conferred under sub-section (1) of Sec. 3 
of the COFEPOSA Act read with the 
Order of the President of India in the 


notification of the Government of India - 


dated i7th February, 1980 directed -that 


oot 


-1980 
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the detenu be detained under. that Act, 
Simultaneously with the order of deten- 
tion, another order dated 27th May was 
also issued by the Governor of Maharasktra 
directing that the detenu be detained in 
the Nasik Road Central Prison. When the 
petitioner was arrested and taken under 
detention, he was: also served with a 
document dated 27th May, 1980 contain- 
ing the grounds of detenzion as required 
by sub-section (3) of the TOFEPOSA Act 
read with clause (5) of Article 22 of the 
Constitution. The grounds of detention 
referred to several documents and state- 
ments including two tape recorded cn- 
versations, one between the detenu and 
one Ahluwalia and the other between :he 
detenu, Ahluwalia and an 
the name of Kumar Mehta. The 
therefore addressed a letter: dated 3th 
June, 1980 to the Deputy Secretary to 
the Government of Maharashtra request- 


detenu 


^ ing him at his earliest to send “all state- 


ments documents. and material” to enadle 
him to make an effective representat_on 
against his detention. Th2 detenu also 
sent a representation dated 9th June, 1980 
to the Deputy Secretary cnce again re- 
questing him to supply immediately 


documents, statements and materials ze- 


. lied upon in the grounds of detention so 


‘June, 1980 was not despetched to the- 


that the detenu could make an effect.ve 
representation and also specifically calling 
upon the Deputy Secretary to furnish the 
transcripts of the tapes as also to produce 
the original tapes for his inspection so 
that he could prove that the voice record- 
ed on the tapes was not his. This repre- 
sentation was admittedly received by the 
Deputy Secretary on 14th June 1980, The 
detenu thereafter addressed another com- 
munication to the Deputy Secretary ` ze- 
questing him to supply one accurate covy 
of the tapes, so that he could have the 
tapes played in the presence of those wno 
would recognise his voice, to enable him 
to lead evidence through them that tae 
voice recorded on the tapes was not his as 
also to let him know on whose final satis- 
faction the order of detention was mace. 
This letter though originally dated 14:h 


Deputy Secretary until lst July, : 1930 
because in the meanwhile the deteru 
had been taken to Bombay and it was 
only after his return to Nasik Road Cem- 
tral Prison that the letter could be des- 
patched through the jailor and hence the 
date was altered to lst July, 1980. It ap- 
pears that this letter was received by tke 
Deputy Secretary on 8th July, 1980, But, 
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prior to his forwarding the’ letter dated 
Ist July, 1980 to the Deputy Secretary, 
-the detenu addressed another representa- 
tion dated 26th June, 1980 to the Chair- 
‘Man of the Advisory Board, the Central 
Government and the Deputy Secretary to 
the Government of Maharashtra praying 
for revocation of the order of detention. 
The detenu pointed out in this represen- 
tation that, by his letters dated 5th, 6th 
and 14th June, 1980, he had requested 
for the tapes to be supplied to him to en- 
able him to prove that the voice recorded 
on the tapes was not his and that this re- 
quest had not been complied with and, in 
the circumstances, the hearing of the case 
before the Advisory Board would be 
futile. The detenu also complained jp the 
representation that though he had asked 
for copies of the documents and state- 
ments relied upon in the grounds of de- 
tention, they had not been supplied to 
him. This representation containing the 
prayer for revocation of the order of de- 
tention was received by the Deputy 
Secretary on 30th June, 1980. Now it ap- 
pears that copies of the statements and 
documents relied upon in the grounds of 
detention were forwarded by the Deputy 
Secretary to the Superintendent of 
“Nasik Road Central Prison by registered 
letter dated 3rd July 1980 and these co- 
pies were handed over to the detenu on 
lith July, 1980. Meanwhile, one Vikraman 
Investigating Officer of the Customs De- 
partment was deputed to the Nasik Road 
Central Prison along with the tapes and 
the tapes were played in the presence of 
the detenu and the Deputy Superinten- 
dent of Nasik Road Central Prison on 8th 
July, 1980. The representations of the 
detenu dated 9th June, 1980 and 26th 
June, 1980 were then considered by the 
Under Secretary on 1lth July, 1980 ard 
since in the meantime the letter dated 1st 
July, 1980 requesting for supply of one 
accurate copy of the tapes was received 
by the Government, the Under Secretary 
suggested, with reference to this request 
that “since the tapes were given to the 
detenu for inspection and played before 
him, the request for supply of copies of 
the tapes may have to be rejected” and he 
also recommended that the request of the 
detenu for revocation of the order of de- 


tention may be rejected. The Deputy 
Secretary approved the noting of the 
Under Secretary that the request: for re- 
vocation: of the detention order may be 
rejected and the file was immediately put 
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up before the Secretary on the same 
day and the secretary also approved the 
proposal for rejecting the request for 
revocation of the order of detention but 
recommended that the Customs Depart- 
ment must give to the detenu the trans- 
cripts of the tapes, as otherwise he would 
take a stand in the Court that his defence 
was prejudiced. It appears that the Chief 
Minister endorsed the noting of the 
Secretary on 14th July, 1980. Pursuant to 
this decision of the Government, a letter 
dated 15th July, 1980 was addressed to 
the detenu rejecting his . representations 
and declining to revoke the order of de- 
tention. It is difficult to appreciate what 
purpose could possibly be intended to be 
- serv@i by giving copies of the tapes to 
the detenu after rejecting his representa- 
tions, but all the same, copies of the tapes 
were handed over to the detenu on 20th 
July, 1980. The detenu’s mother in the 
meanwhile preferred the present peti- 
tion in this Court and on 10th July, 1980 
rule nisi was issued on the petition by 
this Court. 


3. There were several grounds on 
which the detention of the detenu was 
challenged in the petition. But it is not 
necessary to refer to all the grounds 
since there is one ground which is, in our 
opinion, fatal to the continued detention 
of the detenu and it will be sufficient if 
we confine our attention to that ground. 
The contention of the petitioner under 
this ground was that though several state- 
ments and documents were relied upon, 
in the grounds of. detention and consider- 
able reliance was also placed on two tape 
recorded conversations in the grounds of 
detention, the detaining authority did noi 
serve on the detenu along. with the 
‘grounds of detention, copies of those 
statements, documents and tapes and i 
could not therefore be said that the 
grounds of detention were duly served on 
the detenu as required by sub-sec. (3) o2 
Section 3 of the COFEPOSA Act and 
clause (5) of Article 22 of the Constitu- 
„tion. The petitioner urged that sub-sec- 
` tion (3) of Section 3 of the COFEPOSA 
Act and clause (5) of Article 22 of the 
Constitution required that the detaining 
. authority should, as soon as may be, com- 
municate to the detenu the grounds . om 
which the order of detention has been 
made and-such grounds would compris? 
not merely a bare recital of the grounds 
of detention but also all statements 
and documents relied upon in the grounds 
of detention, because these latter would 
also form part of such grounds. It wes 
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also -contended by the petitioner in the. 
alternative that, in any event, the detain- 
ing authority was bound to give copies of 
the statements, documents and tapes 


ALR 


relied upon in the grounds of detention to -,. 


the detenu without any avoidable delay 
in order that the detenu should have the 
earliest opportunity of making an effec- 
tive representation against the order of 
detention. The argument of the petitioner 
was that, in the present case, though the 
detenu asked for the copies of statements, 
documents and materials relied upon in 
the grounds of detention as early:as 6th 
June, 1980, the detaining authority did 
not supply copies of such statements, 
documents and materials until 11th July, 
1980 and on that day also, what were sup- 
plied were merely copies of the state- 
ments and documents and not the copies 
of the tapes which were supplied ‘only on 


20th July, 1980. This delay in supplying . 
copies of the statements, documents and ^ 


tapes was, in the submission of the peti- 
tioner, wholly unjustified and the detenu 
was thus denied the earliest opportunity 
of making an effective representation and 
this infected the continued detention of 
the detenu with the vice of illegality. 
This ground of challenge urged on behalf 
of the petitioner appeared to us to be well 
founded and that is why, by an order 


dated 8th August 1980 made immediately . 


on the. conclusion of the arguments, we 
allowed the petition and directed that the 
detenu be set at liberty forthwith. We 
now proceed to give our reasons for mak- 
ing that Order, We may point out 
straightway that we are not at all There 
at the thought that our order may have . 
resulted in setting free a possible smug- 
gler. We are not unmindful of the fact 
that the COFEPOSA Act has been enact~ 
ed for the purpose of eradicating the evil 
of smuggling which is eating into the 
vitals of the nation like a cancerous growth 
and eroding the economic stability of the 
country and when an order is made by 
the ‘Court releasing a person detained 
under this Act, it is quite possible that the 
effect of the order may be to let loose on 
the society, a smuggler who might in all 
probability, resume his nefarious activi- 
ties causing incalculable mischief and 
harm to the economy of the nation. But 
at the same time we cannot forget that 
the power of preventive detention is a 
draconian power justified only in the 
interest of public security and order and 
it is tolerated in a free society only as a 


necessary evil. The power to detain with- 


out trial is an extraordinary power con- 


Bee 
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stituting encroachment on personal liberty 
and it is the solemn duty of the Courts to 
ensure that this power is exercised str-ct- 
ly in accordance with the requirements of 


-7 the Constitution and the law. The courts 


& 


should always lean in favour of upholding’ 


personal liberty, for it is one of the most 
cherished values of mank-nd. Without it 
life would not be worth living. It is one of 
the pillars of free democratic society. 
Men have rightly laid dovm their lives at 
its altar in order to secure it, protec: it 
and preserve it. The Constitution has 
therefore, while conceding the power of 
preventive detention, provided procedural 
safeguards with a view to protecting -he 


_ citizen against arbitrary and unjustified 


invasion of personal liberty and the 
courts have always zealously tried to up- 
hold and enforce these sefeguards, Tus 
Court has also through its judicial pzo- 
nouncements created various legal bul- 


works and breakwaters into the vast © 


powers conferred on the executive by the 
laws of preventive detention prevalent at 
different points of time. It is true that 
sometimes even a smuggler may be able 
to secure his release from detention if 
one of the safeguards or requirements 
laid down by the Constitution or she law 
has not been observed by the detaining 
authority but that can be no reason for 
whittling down or diluting the safeguards 
provided by the Constitation and the 
` law. If the detaining authearity wants to 
preventively detain a smuggler, it can 
certainly do so, but only in accordance 
with the provisions of tbe Constitution 
and the law and if there is a breach vf 


a any such provision, the rule of law re- 


quires that the detenu must be set at 
liberty, however wicked cr mischievo.ts 
he may be. The law cannot be subverted, 
particularly in -the ares of personal 
liberty, in order to preveni a smuggler 
from securing his release irom detentiun, 
because whatever is the law laid down ly 
the courts in the case of a smuggler 
would be equally applicable in the case bÊ 
preventive detention undar any other 
law. This court would be laying down a 
dangerous precedent if it allows a hard 
case to make bad law. We must. therefore, 
interpret the provisions of the Constitu- 
tion and the law in regard to preventive 
detention without being in any manner 
trammelled by the fact tha: this is a case 
where a possible smuggler is seeking his 
release from detention. 


4, It is also necessary to point out that 
(in case of an application fora writ of 
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habeas corpus, the practice evolved by 
this Court is not to follow strict rules of 
pleading nor place undue emphasis on the 
question as to on whom the burden of 
proof lies. Even a postcard written by a 
detenu from jail has been sufficient to ac- 
tivise this Court into-examining the lega- 
lity of detention. This Court has consis- 


_ tently shown great anxiety for personal 


liberty and refused to throw out a peti- 
tion merely on the ground that it does not 
disclose a prima facie case invalidating 
the order of detention. Whenever a peti- 
tion for a writ of habeas corpus has come 
up before, this Court, it has almost in- 
variably issued a rule calling upon the 
detaining authority to justify the deten- 
tion. This Court has on many occ4sions 
pointed out that when a rule is issued, it 
is incumbent on the detaining authority 
to satisfy the court that the detention of 
the petitioner is legal and in conformitv 
with the mandatory provisions of the law 
authorising such detention: Vide Niranjan 
Singh v. State of Madhya Pradesh AIR 
1972 SC.2215; Sheikh Hanif v. State of 
West Bengal (1974) 2 SCR 258: (AIR 1974 


SC 679) and Dulal Roy v. The 
District Magistrate, Burdwan (1975) 3 
SCR ł86:(AIR 1975 SC 1508) It 


has also been insisted by this Court that, 
in answer to this rule, the detaining 
authority must place all the relevant 
facts before the court which would show 
that the detention is in accordance with 
provisions of the Act. It would be no 
argument on the part of the detaining 
authority to say that a particular ground 
is not taken in the petition. Vide Nazam- 
uddin v. The State of West Bengal (1975) 
2 SCR 593 : (AIR 1974 SC 2353). Once the 
rule is issued it is the bounden ‘duty of 
the Court to satisfy itself that all the 
safeguards provided by the law have been 
scrupulously observed and the citizen is 
not deprived of his personal liberty other- 
wise than in accordance with law. Vide 
Mohd. Alam v. State of West Bengal 
(1974) 3 SCR 379 : (ATR 1974 SC 917) and 
Khudiram Das v. State of West Bengal 
(1975) 2 SCR 832 : (AIR 1975 SC 550). 


5. This practice marks’ a departure 
from that obtaining in England where 
observance of the strict rules of pleading: 
is insisted upon even in case of an ap. 
plication for a writ of habeas corpus, but 
it has been adopted by this Court in view 
of the peculiar socio-economic conditions 
prevailing in the country.. Where large 
masses of people are poor, illiterate and 
ignorant and access to the courts is not 
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easy on account of lack of financial re- 
sources, it would be most unreasonable to. 
insist that the petitioner should set out 
clearly and specifically the grounds oB- 
which he challenges the order of deten- 
tion and make out a prima facie case ` in 
support of those grounds before a rule is 
issued or to hold that the detaining 
authority should not be liable to do any- 
thing more than just meet the specific 
grounds of challenge put forward by the 
petitioner in the petition. The burden of 
showing thet the detention is in accor- 
dance with the procedure established by 
law has always been placed by this Court 
on the detaining authority because Arti- 
cle 21 of the Constitution. provides in 
clear and explicit terms that no one shall 
„be deprived of his life or personal liberty 
except in -accordance with procedure 
established. by law. This constitutional 


right of life and personal liberty is placed . | : l 
- in this article are two-fold: (1) the de- 


on such a high pedestal by this Court that 
it has always insisted that whenever 
there is any deprivation of life or perso- 
nal liberty, the authority responsible for 
‘such deprivation must satisfy the court 


that it has acted in accordance. 
with the law. This is an area 
where the court has been most 
strict and scrupulous in ensuring ob- 


servance with the requirements of the. 
` law, and even where a requirement oft 
the law is breached in the slightest 

measure, the court has not hesitated te 

strike down the order of detention or ta 

direct the release of the detenu even 

though the detention may have been 

valid till the breach occurred, The court 

has always regarded personal liberty as 

the most rrecious possession of mankind 

and refused to tolerate illegal detention- . 
regardless of the social cost involved in 

the release of a possible renegade. 


6 We must therefore now proceed te 
examine whether there was any breach ož 
the requirements of Article 22 clause (5° 
of the Constitution and Section 3, sub- 
section (3) of the COFEPOSA Act, for 
that is the breach which is claimed by the 
© petitioner as invalidating the continued 
detention of the detenu. Clause (5) of 
Article 22 of the Constitution reads as fol- 
_lows: 


“Article 22 (5): When any person is de- 
tained in pursuance of an order mad=2 
under any law providing for preventiv2 
detention, the authority making the order 
shall, as soon as may be, communicate to 
such person the grounds on which the 


order has been made_and shall afford him -. 
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. which the order has been made. shall be 
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presentation against the order.” 


Section 3, sub-section (3) of the. COFE- 
POSA Act provides as under: $ 


-“For the purposes of clause (5) © of Arti- qar 
cle 22 of the Constitution, the communica- , 


tion to a person detained in pursuance of 
of the grounds on 


made, as soon as may be, after the deten- 
tion, but ordinarily not later than. five 


for reasons to be recorded in writing not 
later than fifteen days from the date of 
detention.” 


The true meaning and import of PEN (5) 


of Article 22 of the Constitution was ex- —- 


plained by this Court in Khudiram Das v. 
State of West Bengal (AIR 1975 SC 550) 
(supra): 

“The constitutional imperatives enacted 


taining authority must, as soon as may be, 
that is, as soon as practicable after the 
detention, communicate to the detenu the 
grounds on which the order of detention 
has been made, and (2) the detaining 
authority must afford the detenu the 
earliest opportunity of making a represen- 
tation against the order of detention. 
These are the barest minimum safeguards 


‘the earliest opportunity of making a re-. : 


‘days and in exceptional circumstances and .- 


v 


which must be observed before an execu- ` 


tive authority can be permitted to pre- 
ventively detain a ` person and thereby 
drown his right of personal liberty in the 
name of public good and social security.” 
It will be seen that one of the basic re- 
quirements of clause (5) of Article 22 is 


that the authority making the order of . 


detention must, as soon as may be, com- 
municate to the detenu the grounds on 
which the order of detention has been 
made and under sub-section (3) of Sec. 3 
of the COFEPOSA Act, the words “as 
soon as may be” have been translated to 
mean “ordinarily not later than five days 
and in exceptional circumstances and for 
reasons to be recorded in writing not 
later than fifteen days, from the date of 
detention.” The grounds of detention 
must therefore be furnished to the detenu 
ordinarily within five days from the date 
of detention, but in exceptional circum- 
stances and for reasons to be recorded in 
writing, the time for furnishing the 
grounds of detention may stand extended 
but in any event it cannot be later than 
fifteen days from the date of detention, 
These are the two ‘outside time limits- 


provided by Section. 3, sub-section (3) wel: 


of the COFEPOSA Act because unless thef. 
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grounds of detention are furnished to the 
to the detenu, it would net be possible 


for -him to make a representation against.. 


‘ithe order of detention and it is a basic re- 
quirement of clause (5) of Article 22 trat 


the detenu must be afforded the earliest - 


opportunity of making a representation 
against his detention. If the grounds of 
detention are not furnished to the detenu 
within five or fifteen days, as the case 
may be, the continued detention of tne 
detenu would be rendered illegal both on 
the ground of violation of clause (5) of 
Article 22 as also on the ground of breach 
of requirement of Section 3 sub-sec. (3) 
of the COFEPOSA Act. Now it is obvious 
that when clause (5) of Article 22 and 
sub-section (3) of Section 3 of the 
COFEPOSA Act provide that the grounds 
of detention should be communicated <o 
the detenu within five or fifteen days, as 
the case may be, what is meant is that the. 
grounds of detention in their entirety 
must be furnished to the dztenu. If there 
are any documents, statements or other 
materials relied upon in the grounds of 
detention, they must also be communica- 
ed to the detenu, because being incorpc- 
rated in the grounds of detention, they 
form part of the grounds ard the grouncs 
furnished. to the detenu carmot be said to 
be complete without them. It would nct 
therefore be sufficient to ccmmunicate to 
the detenu a bare recital of the grounds 
of detention, but copies of the documents, 
statements and other materials relied 
upon in the grounds of detention must 
also be furnished to the detenu within th2 
prescribed time subject of course to cl. (€) 
of Article 22 in order to constitute com- 
pliance with clause (5) of Article 22 and 
_ [Section 3, sub-section (3) of the COFE- 
POSA Act. One of the primary objects of 
communicating the grounds of detention 
to the detenu is to enable the detenu, az 
the earliest opportunity, to makea re- 
presentation against his detention and i- 
is difficult to see how the detenu car 
possibly make an effective representatior 
unless he is also furnished copies of the 
documents, statements and other mate- 
Tials relied upon in the grounds of deten- 
tion. There can therefore bə no doubt 
that on a proper construction of clause (5) 
of Article 22 read with Section 3, sub-sec-~ 
tion (3) of the COFEPOSA Act, it is 
necessary for the valid continuance of 
detention that subject to clause (6) of 
Article 22 copies ‘of the documents, state- 
ments and other materials relied upon mm 


the grounds of detention should be fur- 
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nished to the detenu along with the 
grounds of detention or in any event not 
later than five days and in ‘exceptional 
circumstances and for reasons to be re- 
corded in writing, not later than fifteen 
days from the date of detention. If this 
requirement of clause (5) of Article 22 
read with Section 3, sub-section (3) is not 


` satisfied, the continued detention of the 


detenu would be illegal and void. 


- 9. Now, in the present case, the 
grounds of detention were served upon 
the detenu on 4th June, 1980 at the time 
when he was taken under detention, but 
these grounds which were served upon 
the detenu did not include the docu- 
ments, statements and other materials 
relied upon in the grounds and forming 


- part of them. The detenu, therefore, by 


his letter dated 6th June, 1980, request- 
ed the Deputy Secretary to send at his 
earliest “all statements, documents, 
materials” relied upon in the grounds of 
detention ‘in order to enable him to 
make an effective representation against 
his detention. But copies of these docu- 
ments, statements and other materials 


- were not supplied to the detenu until 


llth July 1980 and so far as the tapes 
were concerned, their copies were furni- 
shed to the detenu even later on 20th 
July 1980. It is clear from the discus- 
sion in the preceding paragraph that 
under clause (5) of Article 22 read with 
Section 3, sub-section (3) of the 
COFEPOSA Act, the detaining authorit 
was bound to supply copies of the docu- 
ments, statements and other materials 
relied upon in the grounds of detention 
to the detenu within five days from the 
date of detention, that is, on or before 
9th June, 1980 and in any event, even if 
we assume that there were exceptional 
circumstances and reasons for not sup- 
plying such copies within five days were 
recorded in writing, such copies should 
have been supplied to the detenu not 
later than fifteen- days from the date of 
detention, that is, on or before 19th 
June, 1980.. It was, of course, 
case of the detaining authority before 
us that reasons for not supplying copies 
of the documents, statements and other 
materials to the detenu within five days 
were recorded in writing nor were any 
such reasons produced before us, but 
even if there were any such reasons re- 
corded in writing, coupled with the exis= 
tence of exceptional circumstances, the 
detaining authority could not delay- the 
supply of copies of the documents, state- 
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ments and other materials to the detenu 
beyond lth June, 1980. Even if there 
were any circumstances justifying the de- 
lay in supply of copies of documents, 
statements and other materials beyond 
19th June, 1980, it would afford no de- 
fence to the detaining authority, for 
clause (5) of Article 22 read with Sec- 


tion 3, sub-section (3) of the COFEPOSA © 


Act lays down an inexorable rule of law 
that the grounds of detention shall be 
communicated to the detenu not later 
than fifteen days from the date of deten- 
tion. There are no exceptions or quali- 
fications provided to this rule which 
operates in all its rigour and strictness 
and if there is any breach of this rule, 
it must have the effect of invalidating the 
‘continued detention of the detenu. There 
can therefore be no doubt that, in the 
present cese, the continuance of the de- 
tention of the detenu after 19th June, 
1980 was unconstitutional and it was not 
open to the detaining authority to seex 
to justify the continued detention on th= 
‘ground that there were sufficiently com- 
pelling reasons which prevented it from 
supplying copies of the documents, state- 
ments and other materials to the detenu 


juntil ilth July, 1980 and copies of the 


tapes until 20th July, 1980. 


8. It may be pointed out that even -f 
our interpretation of the words “tke 
grounds on which the order has been 
made” in clause (5) of Article 22 and Sec- 
tion 3 sub-section (3) of the COFEPOSA 
Act be wrong and these words do not 
include the documents, statements ard 
other materials relied upon in the 
grounds of detention, it is unquestionable 
that copies of such documents, statements 
and other materials must. be supplied =o 
the detenu without any unreasonable 
delay, kecause otherwise the deteru 
would nct be able to make an effective 
representation and the fundamental rigat 
conferred on him to be afforded the ear- 
liest opportunity of making a representa- 
tion against his detention would be de- 
nied to him. The right to be suppli2d 
copies of the documents, statements and 
other materials relied upon in the grounds 
of detention without any undue delay 
flows directly as a necessary corollary 
from the right conferred on the detenu 
to be afforded the earliest opportunity of 
making a representation against the če- 
tention, because unless the former right 
is available, the latter cannot be meen- 
ingfully exercised. This would seem to 
be clear on a fair interpretation of 
clause (5) of Article 22 but apart from 
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this view which we are inclined to take 
on principle as a matter of interpretation, 
the law is now well settled as a result 
of several decisions of this Court com- . 
mencing from Ramachandra A. Kamath 
v. Union of India (1980) 2 SCC 270: (AIR. 
1980 SC 765) that: “When the grounds 
of detention are served on the detenu, he 
is entitled to ask for copies of statements 
and documents referred to in the grounds 
of detention to enable him to make an 
effective representation. When the de- 
tenu makes a request for such documents, 
they should be supplied to him expedi- 
tiously...... when copies of such docu-. 
ments are asked for by the detenu, the 
detaining authority should be in a posi- . 
tion to supply them with reasonable ex- 
pedition. What is reasonable expedition 
will depend on the facts of each case.” 


9. The facts as we find them here are 
that the detenu asked for copies of the 
documents, statements and other mate- 
rials relied upon in the grounds of de- 
tention by his letters dated 6th June, 
1980 and 9th June 1980 and he also com- 
plained about non-supply of such copies 
in his representation dated 26th June,- 
1980 but it was only on 11th July 1980 
that such copies were supplied to him 
and even then the copies of the tapes 
were not furnished until 20th July 1980. ` 
There was thus a delay of more than 
one month in supply of copies of the 
documents, statements and other mate- 
rials to the detenu. The burden of satis- 
factorily explaining this delay and show- 
ing that there was sufficient cause for it 
was on the detaining authority and an 
attempt was made by the detaining au- 
thority to discharge this burden by filing _ 
an affidavit made by C. R. Mutherkar, 
Deputy Secretary to the Government of 
Maharashtra. It was stated in this affi- 
davit that the letter of the detenu dated 
6th June, 1980 requesting for copies of 
the documents, statements and other 
materials relied upon in the grounds of 
detention was received in the Home De- 
partment on 10th June 1980 and on re- 
ceipt, this letter was forwarded to the 
Asstt. Collector of Customs for his re- 
marks on 12th June 1980. The Assistant 
Collector of Customs forwarded his re- 
marks to the Deputy Secretary.on 24th 
June, 1980 along with one set of copies 
of documents sand statements re- 
lied upon in the grounds of de- 
tention and these were received by the 
Deputy Secretary in the Home Depart- 
ment on 27th June. 1980: The next two 


1980 


days, namely 28th and 29th June, 1380 
were holidays and on 2nd July 1980 che 
State Government took a decision to sup- 
ply these copies to the detenu and they 
were forwarded to the cetenu through 
the Superintendent of Nasik Road Cen- 
tral Prison along with a registered letzer 
dated 3rd July 1980 whica, for some n- 
explicable reason was not received by 
the Superintendent until 10th July 1930, 
and hence it was said these copies could 
not be delivered to the detenu until 1-th 


July 1980. This was tke explanation 
offered by the detaining authority zor 
the delay in supplying copies of the 


documents, statements and other ma~e- 
rials to the detenu but we do not think 
this explanation can be accepted by us 
as satisfactory. It is clear from the facts 
narrated above that though the Assistent 
Collector of Customs received the letter 
of the detenu forwarded by the Deputy 
Secretary on 12th June 1980, he did not 
respond to it until 24th June 1980 and 
this delay of 12 days has not been satts- 
factorily explained either in the affidavit 
of C. R. Mulherkar or in any affidavit 
filed by the Assistant Collector of Cus- 
toms. It was urged before us that the 
documents and statements of which copi2s 
were requested by the detenu ran into 39 
pages and it was therefore reasonable <0 
assume that a few days must have been 
taken in the Customs ‘Department -0 
make copies of these documents and state- 
ments and hence the time of 12 dars 
taken up by the Assistant Collector of 
Customs in sending copies of the docu- 
ments and statements {o the Deputv 
Secretary could not be said to be ur- 
reasonable. This argument is patently 
unsound, because the Assistant Collectcr 
of Customs ought to have kept ready 
with him copies of- the documents, state- 
ments and other materials relied upon in 
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` 


the grounds of detentioh since it should. 


have been anticipated that these copies 
would have to be supplied to the detena 
in order to enable him to make an effec- 
tive representation against his detention 
and it does. not lie in the mouth of tha 
Assistant Collector of Customs to saz 
that his department started making 
copies for the first time when a reques 
for copies was made by the de 
tenu. In fact, copies o the docu- 
ments, statements and other materials 
relied upon in the ground ot 
detention should have been available 
with the.detaining authority itself so tha: 


they could be supplied <o the detenu 
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immediately as soon as a request was 

made in that behalf. Of course, our 

view is, and that is what we have said 

in the earlier part of the judgment, that 

copies of the documents, statements and 

other materials relied upon in the 

grounds of detention form part of such 

grounds and they have to be supplied 

to the detenu within the time limited 

under clause (5) of Article 22 and Sec- 

tion 3: sub-section (3) of COFEPOSA Act, 

but even if that be not the correct view, 

there is little doubt that copies of these 

documents, statements and other mate- 

rials should be available with the detain- 

ing authority and they should be suppli- 

ed without unreasonable delay as soon 

as the detenu makes a request for the 

same. The time of 12 days taken up by 

the Assistant Collector of Customs was 

therefore unreasonably long for which 

no explanation at all was forthcoming 

from the detaining authority. We must 

in the circumstances hold that there was 

unreasonable delay on the part of the 

detaining authority in supplying to the 

detenu copies of the documents, state- 

ments and other materials relied upon 

in the grounds of detention and the con-|. 
tinued detention of the detenu was ac-|‘ 
cordingly illegal and void and the de- 
tenu was entitled to be released forth- 
with from detention. 


10. It is also necessary to point out 
that there was unreasonable delay in con- 
sidering the representations of the detenu 
dated. 9th June, 1980 and 26th June, 1980. 
It is now settled law that on a proper 
interpretation of clause (5) of Article 22, 
the detaining authority is under a con- 
stitutional obligation to consider the re- 
presentation of the detenu as early as 
possible, and if there is unreasonable de- 
lay in considering such representation, 
it would have the effect of invalidating 
the detention of the detenu. Vide: V. J. 
Jain v. Pradhan, (1979) 4 SCC 401: (AIR 
1979 SC 1501). Here in the present case 
representation of the detenu dated 9th 
June 1980 was received by the Deputy 
Secretary on 14th June 1980 while the 
representation -dated 26th June 1980 was 
received on 30th June 1980 and yet no 
decision was taken on these representa-|' 
tions of the detenu until 14th July 1980. 
The question is whether this delay could 
be said to have been reasonably explain- 
ed by the detaining authority. The re-- 
presentation of the detenu dated 9th 
June 1980 was received in the Mantra- 
laya on 14th June 1980 but that day and 
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the next day being holidays, -it came. to . 
the hands of the concerned officer only 
` on 16th June 1980, and a copy of it was 
' forwarded. to the Assistant Collector of : 
Customs for his remarks on 23rd June 
1980. It is difficult to see why the con- 
cerned officer in the Mantralaya should 
have taken seven days for just forward- 


ing a copy of the representation of the . 


detenu to the Assistant Collecter of Cus- 
toms. There is no explanation at all for 
this delay in any of the affidavits filed 
on behalf of the 
The Collector of Customs thereafter for- 
. warded his remarks on. 30th June 1980 
and here again there was a delay of 
seven days for which no. explanation is 
forthcoming. The remarks of the Assis- 
tant Collector of Customs were receivec 
by the concerned officer on 2nd July 
1980 and thereafter the representatior 
started on its upward journey from the 
Under Secretary to the Chief Minister 
It appears that by this time the., seconc 
representation of the detenu -dated 26th 
June 1980 was also received by the State 
Government ‘and hence. this representa- 
tion was also subjected to the same pro- 
cess as the representation dated 9th June, 
1980. It was only on 1ith July 1980 tha: 
. these two representations dated 9th June 
1980 and 26th June 1980 came to be con- 
` sidered by the Under Secretary and he 
made a noting on the file recommending 
that the request of the’ detenu for re- 
vocation of the order of detention may 
be rejected, and this noting was ap- 
proved by the Deputy Secretary as well 
as the Secretary on the same day and 
Chief Minister endorsed it on 14th July 
1980. It is indeed difficult to see how 
these two representations of the detenu 
could be rejected by the detaining autho- 
rity when the reauest of the detenu for 
copies of the tapes was pending and tha 
Secretary to the State Government in 
fact made a noting on 11th July 1980 
that the copies of the tapes must ke 
given to the detenu by: the Customs De- 
partment. But even if we take the view 
that it was not necessary for the detair- 
ing authority to wait until after tke 
copies of the tapes were supplied to tke 
detenu, it is difficult to resist the conclu- 
sion that the detaining authority was 
guilty of- unreasonable .delay in con- 
sidering the two representations of the 
detenu, and particularly the representa- 
tion dated 9th June 1980. This ground is 
also in our opinion sufficent to invalidate 
the continued detention of the detenu. 
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detaining authority. , 
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. 11. These were the reasons for which. 
we allowed the writ petition and directed 
immediate release of the detenu . from 
detention. We may point out that we 
have not pronounced upon the- validity 
of the order of detention but merely held 
the continued detention of the detenu to 
be illegal on the ground of non-com- 
pliance with the. requirements of. clause 
(5) of Article 22 and sub-section (3) of 
Section 3 of the COFEPOSA Act, and 


_ therefore nothing that is said by us in 


this judgment should be considered as 
an expression of opinion on the validity 
or correctness of the order of detention 
as. made. We are unable to appreciate 
as to why the Customs Department has 
not yet filed a charge sheet against the. 
detenu for prosecuting him in respect of 
the incidents referred to in the grounds 
of detention even though more than six 
months have passed since then. If the 
investigation reveals that the detenu was 
responsible for smuggling or abetting 
the smuggling of goods in contravention 
of law, the Customs officers should adopt 
criminal proceedings against the detenu ` 
as quickly as possible and try to bring 
him to book in the criminal courts. We 
hone and trust that there will be no un- 
reasonable delay on the part of the Cus- 
toms officers in completing the investiga- 
tion of the-cases against the detenu and 
prosecuting him in the criminal courts if 
the evidence gathered by them in the - 
course of the investigation justifies such 
a course. f 

Petition allowed, 
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M/s. Kasturi Lal Lakshmi Reddy, etc., 
Petitioners v. The State of Jammu & 
Kashmir and another, Respondents, i 

Constitution of- India, Articles 14, 19 


{1) (g) — Grant of Largess — Discretion 


of Government not unlimited — Govern- 
ment action must satisfy test of reason- 
ableness and public interest — Action of 
State Government in granting tapping 
contract by way of negotiation held was 
not arbitrary or irrational, 

Where the Government is dealing with ` 
the public, whether by way of giving jobs 
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-or entering -into contracts or granting 
other forms of largess, the Government 
cannot act arbitrarily at its sweet will. 
There are two limitations imposed Sy 
law which structure and control the ds- 
cretion of the Government in this behalf. 
The first is in regard to the terms n 
which largess may be grented and tne. 
other, in regard to the persons who may 
be recipients of such largess, Unlike a 
private individual, the State cannot . ect 
as it pleases in the matter of giving ler- 
gess and it cannot choose to deal with 
any person it pleases in ifs absolute and 
. unfettered discretion. (Paras 11, 15) 


Every activity of the Government has 
a public element in it and it must there- 
fore, be informed with reason and gui- 
ed by public interest. If the Government 
awards a contract or leases out or other- 
wise deals with its property or grarts 
any other largess, it would be liable to 
be tested for its validity on the touc- 
stone of reasonableness ani public. inter- 
est and if it fails to satisfy either test, it 
would be unconstitutional and invalid. 


- (Para 11) 

It must follow as a necessary corollary 
that the Government carnot act in a 
manner which would’ benefit a private 
party at the cost of the State; such an 
action would be both unreasoanble ard 
contrary to public interest The Govern- 
ment, therefore, cannot, for example, 
give a contract or sell or lease-out Es 
property for a consideration less then 
the highest that can be obtained for +t, 
unless of course there are other cong- 
derations which render it reasonable ard 
in public interest to do sc, Such consi- 
derations- may. be that some Directive 
Principle is sought to be a¢vanced or im- 
plemented or that the contract or tke 
property is given not with a view +o 
earning revenue but for the purpose of 
carrying out a welfare scheme for tre 
benefit of a particular grcup or section 
of people deserving it or that the person 
who has offered a higher consideration :s 
not otherwise fit to be given the contract 
or the property. f (Para 14) 


There: may be an infinite variety cf 
considerations which may have to te 
taken into account: by the Government in 
formulating its policies and it: is on a 
total evaluation of various considerations 
which have weighed with the Govern 
ment in taking a particular action, that 
the Court would have to decide whether 
the action of the Government is reason- 
able and in public interest: |: (Para 14) 


State of J. & K, .S. C. -1993 
.One -basic ‘principle which must guide 


_the Court in arriving at its determination 


on this question is fhat there is always a 
presumption that the Governmental ac- 
tion’ is reasonable and in public interest 


- and it.is for the party challenging its 


validity to show that it is wanting in 
reasonableness or is not informed with 
public interest, This burden is a heavy 
one and it has to be discharged to the 
satisfaction of the Court by proper and 
adequate material. The Court cannot 
lightly assume that the action taken by 
the Government is unreasonable or with- 
out public interest. But where it is so 
satisfied, it would be the plainest duty 
of the Court under the Constitution to 
invalidate the governmental action. This 
is one of the most important functions of 
the Court and also one of the most es- 
sential for preservation of the rule of 
law. It may be pointed out that this 
ground of invalidity, namely, that the 
Zovernmental action is unreasonable or 
lacking in the quality of public interest, 
is different from that of mala fides 
though it may, in a given case, furnish 
evidence of mala fides, (Para 14) 

-Where -the State of Jammu and Kash- 
mir as a matter of policy to auction 
blazes for tapping only on wage contract 
basis excluded about 11,85,414 blazes in 
the inaccessible areas from tapping 
through wage ‘contract as it was found 
impracticable to give them for tapping 
on wage contract basis and they were 


‘kept out of the auctions held by the 


State but were ‘allotted to a private 
party for tapping on certain terms and 
conditions the action of Government held 
could not be condemned as arbitrary or 
irrational. (Para 19) 


Under the terms and conditions set out 
in the Order the party. was under an 
obligation to set up a factory within the 
State and 3500 metric tones of resin 
which was permitted to be retained by 
the party out of the resin extracted by 
them was required to be utilised in the 
factory to be set up by them and it was 
provided that no part of the resin ex- 
tracted should be allowed to be remov- 
ed outside the State. The advantage to 
the State was that a new factory for 
manufacture of resin, turpentine oil and 
other derivatives would come up within: 
its territories offering more job opportu- 
nities to the people of the State increas-' 
ing their prosperity and augmenting the 
State revenues and in addition the State 
would be assured of a definite supply of 
at least 1500 metric tonnes of resin for 
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itself without any financial involvement 
or risk and with this additional quantity 
of resin available to. it, it would be able 
to set up another factory creating more 
employment opportunities. Moreover,: the 
State would be able to secure extraction 
of resin from these inaccessible areas on 
the best possible terms instead of allow- 
ing them to remain unéxploited or given 
over at ridiculously low royalty. The im- 
pugned Order therefore could not be 
said to be disadvantageous to the State 
or in any way favouring the second re- 
spondents at the cost of the State. : 
. (Para 19° 

Nor could the impugned order be as- 
saulted on the ground that it createc 
monopoly in: favour of the party or 
imposed unreasonable restriction on the 
right of other resin contractors in the 
State to carry on tapping business under 
Article 19 (1) (g) inasmuch as the Order 
did not hand over the tapping of the en- 
tire forest area in the State exclusivelr 
to the party so as to deny the opportu- 
nity of tapping any forest areas to othe> 


resin contractors in the State, (Para 20+ 
The action of the State in 
making the impugned Order im 


favour of the party could not alse 
be said to be arbitrary merely be- 
cause no advertisements were issued in- 
viting offers for setting up a factory and 


taking the tapping contract as an inte- | 


gral part of the transaction. It was’ not 
a tapping contract simpliciter which was 
intended to be given to the party. It was 
really by way of allocation of raw mate- 
Tial for running the factory that the im- 
pugned Order was passed. In such a casa 


the State was not bound to advertise and © 


invite tenders, (Para 1%) 


The State held did not commit breaca 
of any constitutional or legal obligation 
if it negotiated with any party an3 
agreed to provide resources and other 
facilities for the purpose of setting u3 
the industry. The impugned Order was 
therefore unquestionable and withort 
doubt, in the interest of the State ani 
there was nothing in it which could pos 
_ sibly incur the reproach of being cor- 
demned as arbitrary or irrational. AIR 
1979 SC 1628 and AIR 1978 SC 597, Fol 
i$ (Para 25) 
Cases Referred : Chronological Parcs 
(1979) Writ Petn. Nos. 37-38 of 1979, D.- 
21-12-1979 (SC) Hue “3 
AIR 1979 SC 1628: (1979) 3 SCC 48 
SOG ; i 10, 15 
AIR 1978 SC 597; (1978) 2 SCR 621 
3 ; 12, 15 
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AIR 1974 SC 555: (1974) 2 SCR 348 
12, 15 
AIR 1952 SC 196: 1952 SCR 597 12 


Mr. K. N. Bhett, Advocate, for Peti- 
tioner; Mr, Altaf Ahmed, Advocate (for 
No. 1) and Mr. E. C. Agarwal, Advocate 
(for No, 2),.for BRespondenis. 


BHAGWATI, J.: These two writ 
petitions under Article 32 of the Consti- 
tution raise questions of some import- 
ance in the fielé of constitutional law 
but they are not abstract questions 
which can be divorced from the facts 
giving rise to them and in order to re- 
solve them satisfactorily, it is necessary 
to state the facts in some detail. Though 
the petitioners in two writ petitions are 
different, the respondents are the same . 
and the same Order of the State of 
Jammu and Kashmir is challenged in 
both the writ petitions, Hence whatever 
we say in regard to the first writ peti- 
tion applies equally in regard to the- 
second, _ 


2 The dispute in these writ petitions 
relates to the validity of an Order dated 


. 27th April, 1979, passed by the Govern- 


ment of Jammu and Kashmir, -allotting 
to the 2nd respondents 10 to 12 lacs 
blazes annually for extraction of. resin 
from the inaccessible chir forests- in 
Poonch, Reasi and Ramban Divisions of 
the State for a period of 10 years on the 
terms and conditions set out in the 
Order, The validity of the Order -has 
been challenged on various grounds 
which we shall presently set out, but in 
order to understand and appreciate these 


. grounds, it is nacessary to state briefly 


A 


the circumstances in which the Order 
came to be passed by the Government of 
Jammu and Kashmir. There is a commo» 
dity called Olso-resin, which we shall 
hereafter refer shortly as resin, which 
is a forest produce extracted from a cer- 
tain species of trees popularly known as 
chir trees, The process of extraction is 
called ‘tapping’ and it involves severak 
steps. Chir trees are annually given one 
or two wounds which are technically 
called blazes’ and cups and lips are fixed 
at the bottom of each blaze for collec- 
tion of resin. The actual collection of 
resin starts from ist April and ends on 
31st October every year. The maximum 
flow of resin from blazes is during the 
months of May and June and in: the ‘sub- 
sequent months of the working season, 
namely, July to.October, the flow gra-. 
dually decreases due to the rainy season 
followed by fall in temperature: The 
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tapping of resin is a continuous proc2ss 
and the initial blazings kave to be Ðl- 
lowed by freshenings given every we2k. 
If the blazes are not freshened regularly, 
the resin ducts get biccked and the 
blazes become dry and or:ce a blaze be- 
comes dry, the flow of resin stops com- 
pletely, The resin that is collected in the 
cups is transferred to tin containers 
every weekends or earlier if requir=d, 
and the tin containers are then trams- 
ported to the transit depots for being 
carried to the destination. This procss 
of tapping requires employment of skil- 
ed labour and involves a cbnsiderable 
amount of expenditure. The State of 
Jammu and Kashmir siarted tapping 
operations in respect of its chir trees 
since about 1973 by giving contracts to 
private parties for extraction and collec- 
tion of resin. The contracts were of three 
types: 

(1) One was contract on wage basis, 
commonly known as wage contract, 
which was given by auctioning the 
blazes to the person who was prepared 
to undertake the work of extraction and 
collection of resin at the lowest rates of 
labour charges and in such contract, the 
entire resin extracted and collected 3y 
the contractor would belong to the Stzte 
and the contractor would be entitied 
only to the wage or labour charges for 
extraction and collection of resin. 


(2) The second type of contract was >n 
the basis of royalty without load aad 
under this contract, which was agzein 
piven by auction stipulating for payment 
of royalty per blaze, the entire resin ex- 
tracted and collected by the contractor 
would belong to him and he would 3e 
free to sell or process it as he liked. 

(3) The third type of contract given oy 
the State was on the basis of royalty 
with load and under this contract, which 
was also given by auctior, the royalty 
was payable per blaze and out of tre 
resin extracted and collected by tre 
eontractor, a certain part would have to 
be surrendered to the State while the 
balance would remain with the cor- 
tractor, 

Every year the State auctioned tie 
blazes in the different forests within *ts 
territory and about 40 per cent of the 
forests were given on royalty basis, some 
with load and some without load, while 


the balance of about 60 per cent wece - 


given on wage contract basis. 

3. The resin, which was thus obtained 
by the State. by giving out blazes en 
contract whether on royalty-cum-load or 
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on wage basis, was auctioned by the 
State from time to time and manufac- 
turers having factories for manufacture 
of resin, turpentine and other derivatives 
purchased it at the auctions. It is com- 
mon ground that most of these pur- 
chasers were manufacturers having their 
factories in Hoshiarpur district of Pun- 
jab and at the ‘material time, they de- 
pended for their requirement of raw- 
material solely on the resin available at 
the auctions held by the State since sup- 
ply of resin had ceased to be available 
from Uttar Pradesh and Himachal Pra- 
desh on account of the policy adopted‘ by 
the Governments in these territories. The 
State, however, in furtherance of its 
policy to bring about rapid industrialisa- 
tion, decided that from the year 1979-80 
onwards, the resin extracted from its 
forests should not be allowed to be ex- 
ported outside the territories of the State 
and should be utilised only by industries 
set up within the State. The State in 
fact entered into contracts with three 
manufacturers, namely, Prabhat Turpen- 
tine and Synthetics Pvt. Ltd., Dujodwala 
Resin and Turpentine Pvt. Ltd. and Pine 
Chemicals Ltd. under which these three 
manufacturers agreed to put up factories 


‘in the State for Manufacture of resin, 


turpentine and ^ other derivatives 
and State agreed to make available 
to them respectively an assured supply 


of 4,000, 3500 and 8,000 metric 
tonnes of resin per year. The validity 
of these contracts was challenged 


before us in Writ Petns, Nos. 37-38 of 
1979, but these writ petitions were dis- 
missed by an Order made on 21-12-1979. 
The State had also commitments to sup- 
ply resin to its own concern, namely, 
J & K Industries Ltd., which was run- 
ning a factory for manufacture of resin 
and turpentine as also to various small 
scale units which were set up in the 
State. It appears that the total require- 
ment of the State for the purpose of 
meeting these commitments was in the 
neighbourhood of 24,000 metric tonnes of 
resin. Now in view of the fact that quite 
a large number of forests were being 
given out by the State for tapping on 
royalty contract basis, sometimes with 
load and sometimes even without load, 
the aggregate quantity of resin which 
was being collected by the State was 
very much short of the total require- 
ment of 24,000 metric tonnes and it was, 
therefore, felt to be absolutely necessary 


for the State to increase its procurement 
of resin so as fo be able to meet its 
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commitments. With this end in view..a 
meeting of the Chief Conservator of 
Forests and other forest officials was 
held on 9th December, 1978 for the pur- 


‘pose of discussing ways and means for 


achieving a higher target of production 
of resin, It was decided at this meeting 
that the increased target of production 
could be azhieved only through replace« 
ment of rcyalty contracts by wage con- 
tracts wherever possible and hence in 
future blazes should be auctioned for 
tapping only on wage contract basis, 


4. Now there were certain forests in 
Reasi and Ramban Divisions of the State 
which were difficult of access on account 
of their distance from the roads and sc 
were some forests in the Poonch Division 
near the line of actual control. So far as 
the forests in the Reasi Division were 
concerned, there were 6,08,115 blazes 
which were attempted to be given for 
tapping in the year 1976-77 on royalty 
contract basis without load but out of 
them ‘only 1,28,856 blazes were taken by 
one Prem Kumar Sood and that too on 
a royalty of only Rs. 2.55 per blaze, as 
against royalty of about Rs. 6/- per blaze 
obtained by the State in other inaccessi- 


ble areas by giving contract on royalty . 


basis with load of 3 Kg. per blaze. More- 
over, these 1,28,856 blazes were situate 
in the lower reaches of inaccessible 
forests and no contractors could be found 
for taking tapping contracts, even on the 
basis of royalty without load, for blazes 
in the higher regions of the inaccessible 
areas. The same 1,28,856. blazes wers 
again put up for auction for the year 
1977-78, but no bidders came forward te 


' take a contract even on royalty withous 


load basis. Then for the year 1978-79, 
out of these 1,28,856 blazes, 72,951 blazes 
were once again put up for auction and 
though these were situate in less inac- 
cessible areas than the rest of the blazes, 
the response was most discouraging and 
no one. came forward to make a bid for 
taking the contract even on royalty basis 
without load. The result was that practi- 
cally no tapping was done from thes? 
6,08,115 blazes in the forests of the Reasi 
Division up to 1979-80. There were als? 
some new blazes marked in the forests 
of the Reasi Division for the year 1979- 
80 and out of them, 4,20,340 blazes wer 
in areas which were inaccessible on ac 
count of their being at a distance of 6 ta 
40 k.ms. trom the road-side, Even out cf 
the old. 6,08,115 blazes there were 
3,10,674 blazes which were situate in the 


same category of inaccessible areas,. So: 
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far as the forests in the Ramban Division. 
are. concerned, there were 1,24,400 blazes 
which were equally inaccessible “due to 
long lead up to coupe boundaries and ` 


‘transit depots” and the position in regard 


to 3,30,000 blazes which were under tap~ 
ping in Poonch Division, was also similar 
to that of the inaccessible areas. in Reasi 
and Ramban Divisions with the addi- 
tional handicap of their being -situate 
along the- line o? actual control. There 
were thus in all about 11,85,414 blazes in ` 
the Reasi, Ramban and Poonch Divisions" 
which were in inaccessible 3 
and having regard to the high 
cost of extraction and collection 
of resin as also the scarcity of 


‘trained labour in those areas, it was not 


possible to give out these blazes by auc~ 
tion on wage contract basis. The past 
experience showed that even on the basis 
of royalty without load, contractors were 
not forthcoming for taking contracts in 
respect of blazes in the inaccessible areas 
of the Reasi Division and giving out of 
the aforesaid blazes in the Reasi, Ram- 
ban and Poonch Divisions on wage con- 
tract basis was, therefore, almost an ime 
possible proposition. The Chief Conser~ 
vator of Forests and other forest officers 
accordingly decided at their meeting of 
December 9, 1978 that these blazes could 
not be tapped through wage contract be- 
cause “apart from the total non-avail- 
ability of local labour in these areas, cost 
of production due to ‘long lead up to 
coupe boundaries and -transit. depots” 
would be prohibitive” and-all such areas 
should, therefore, -be excluded from tap- 
Ping through wage contracts. 


5. These decisions taken in the meet- 
ing of 9th December, 1978 were confirm~ 
ed at a subsequent meeting which took 
Place between the Forest Minister, the 
Forest Secretary. the Chief Consérvator 


of Forests and other forest officers on 


26th December, 1978. It was further de- 
cided in this meeting that “the depart- 
mental tapping through wage contracts 
should be confined to accessible chir 
forests” only end so far as 11,85,414 
blazes in the inaccessible areas of the 
Reasi, Ramban and. Poonch Divisions 
were concerned, the consensus was that 
“these blazes should be allotted to some 


-private party as procurement of resin 


from them tňrough wage contracts was 
not feasible, being difficult and costly” 
and “the financial status and experience 
in extraction of resin from forests and 
its distillation in the factory should be 
decisive factors” in regard‘ to such allot- 


areas. - 


1980 


ment. Now it is-necessary to point- ut 
that prior to the date óf this meeting, 
the 2nd respondents had addressed a Et- 
ter dated 15th April, 1978 to the Miniscer 
for Industries, offering to set.up a fac- 
tory for manufacture of resin, turpent.ne 
oil and other derivatives in the State 
“with the latest know-how under -he 
supervision of the State Government” 
and seeking allotment of 10,000 metric 
tonnes of resin annually for that pur- 
pose, The 2nd respondents pointed eut 
in their letter that they possessed vast 
experience in processing of resin and ve- 
processing of resin and turpentine vil 
and manufacture of a wide range of 
derivates, since they had 2 factories zor 
manufacture of resin and turpentine cil, 
one in Hoshiarpur and the other in De hi 
and. moreover, they had also been work- 
ing as resin extraction ccntractors sircee 
1974 and were also bulk purchasers of 
resin at the auctions held by the Staze. 
It was also stated by the 2nd responder-ts 
that they had reliably leernt that Cam- 
phor ‘and Allied Products Ltd. and Pra- 
bhat General Agencies were being canr- 
sidered by the State for allotment of 
- resin to feed the units to be set up Dy 
` them within the State and they express- 
ed their willingness to take the allct- 
ment of resin for their proposed facto~y 
on the same terms and. conditions. Tris~ 
offer of the 2nd respondents was far~ 
warded to the Forest Minister, but d2- 
spite the policy of the State to encour- 
age setting up of resin- -based industrzl 
units in the State, it was not found pœ- 
sible, having regard to the commitments 
already made by the State, to make ary 
` allotment of resin to the 2nd respom- 
dents. A proposal was, therefore, mooted 
by the. forest officials thai about 10 <0 
12 laes blazes in inaccessible areas coud 
be made available for tapping to the 2rd 
respondents on certain terms and condi- 
tions, so that out of the quantity tapped, 
a certain portion could be retained Ly 
the 2nd respondents for being utilised n 
the factory to be set up by them withn 
the State and the balance could be surrem- 
dered to the Government. The 2nd re- 
spondents were agreeable zo this prope- 
sal and in fact they put it forward is 
an alternative proposal for consideratic 
by the State, but no decision was taken © 
on it until the meeting of 26th December 
1978, When, as a result of discussions zł 
this meeting, the consensus was reached 
that 11,85,414 blazes in the inaccessibie 
areas of Reasi, Ramban and Poonch 


Divisions should be allotted to some pr= 
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to.be utilised in the factory to be set up 
by such party within the State, the pro- 
posal of.the 2nd respondents was consi~ 
dered along with the - applications of 
some’ others. including the petitionérs in 
the light of the factors agreed upon at 
the meeting and having regard to the 
vast experience of the 2nd respondents” 
in extraction and processing of resin and 
in view of the fact that they were large 


‘purchasers of resin at the auctions held 


by the State, it was decided that the case 
of the 2nd respondents should be. pro- 
cessed for submission to the Govern~ 
ment. 


6. It appears that J & K Resin Con- 
tractors Association (hereinafter referred 
to as the association) came to know 
sometime in October, 1978 that the 2nd 
respondents .had approached the State 
Government and there was a proposal to 
allot to them “certain resin coupes on 
royalty system of 10 years” on the basis 
that they would install a factory for 
manufacture of resin and turpentine at 
Jammu with sizable investment. The as- 
sociation thereupon addressed a letter to 
the Chief Minister in October, 1978 com- 
plaining against giving of contract to an 
outside party by private negotiations and 
pleading that contract, whether on 
royalty basis or otherwise, 
given only by open auction. It is signi- 
ficant to note that no offer was made by 
the association in this letter to set up a 
resin-based industrial unit in the State 
and the only plea was that tapping con- 
tract should not be given by private 
negotiations to a non-State party, but 
should be given only by open auction. 
Since the decision was taken at the 
meetings of 9th December, 1978 and 26th 
December, 1978 that blazes in the inac- 
cessible areas. of Reasi, Ramban and 
Poonch Divisions should not be given on 
wage contract basis, they were excluded 
from the auctions held by the State and 
the association, therefore, addressed a 
letter dated 22nd January, 1979 to the 
Chief Conservator of Forests requesting 
him to include these blazes in the auc- 
tions. This was followed by another let- 
ter dated 5th February, 1979 addressed 
by the association to the Forest Minister 
where the request for inclusion of these 
blazes in the auctions was repeated by 
the association. The association also 
pleaded with the Forest Minister that in- 
stead of adopting the wage contract 
method for giving out blazes for tapping 
contracts, “the system of royalty con- 


should be - 
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tract with increased load” should be con- 
tinued in the forest divisions. including 
Reasi, Ramban and Póonch. ` The same 
request was repeated by the association 
in a letter dated 8th March, 1979 ad- 
dressed to the Chief Minister. There was 
obviously no reply to these communica- 
tions since it had already been decided 
` that tapping of blazes in the accessible 
chir forests should be done only through 
wage contracts and 11,85,414. blazes in 
the inaccessible areas of Reasi, Ramban 
and Poonch Divisions should be allotted 
to some private party, which was pre- 
pared to set up a factory for manufac- 
ture of resin, turpentine and other deri- 
.Vatives in the State, 


T. The 2nd respondents presumably, 
on coming to know that their alternative 
. proposal for allotment of 10 to 12 lace 
blazes in inaccessible areas was being 
processed by the Government, addressed 
‘a letter dazed 22nd February, 1979 to the 
Secretary so the Forest Department for- 
mulating the broad terms of the propo- 
sal and requesting the State Government 
to consider the proposal favourably ané 
come to a decision immediately, since 
the tapping season was commencing frorr 
Ist April, 1979. The association by its 
letter dated 18th March, 1979 addresseé 
to the Chief Minister protested agains: 
the blazes in the Reasi, Ramban and 
Poonch Divisions being given to the 2nd 
respondents by negotiations on royalty 
basis for 10 years and urged that doing 
so would be contrary to the interests oi 
the local contractors and local labouz 
“and “will also be a source of huge loss 
to the Government ‘exchequer’ since the 
price of resin was increasing day by day. 
Once again a plea was made by the asso- 
ciation that these blazes should be given 
out for tapping contract by public auc- 
tion. The petitioners also complained t>: 
the Chief Minister by a letter addressed 
in March, 1979 against giving of contract 
to the 2nc respondents who were an out- 
side party and .offered to take “all the 
untapped forests in the State on 2 to 3 
years’ lease on rotational basis” stating 
that they would pay 50 paise per blaze 
more than that offered under any other 
proposal and that out of the quantity 
tapped by them they would retain 3,000 
metric tonnes which they would utilise 
for manufacturing resin, turpentine oil 
and other derivatives in a new modern 
factory to be set up by them’ in some 
backward area of the State. The Staze 
‘did. not accept this offer made by the 
petitioners and decided to go ahead with 
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giving tapping contract in respect of 
these blazes to the 2nd respondents, 

8 The State accordingly passed an 
Order dated 27th April, 1979 sanctioning 
allotment of 11-85 lacs blazes in the in- 
accessible areas of Reasi, Ramban and 
Poonch Divisions to the 2nd respondents 
for a period of 10 years on the terms 
and conditions set out in the order. The 
2nd respondents were required by cl. II 
(iii) of the Order to surrender 25% of the 
annual resin collected by them, subject 
to a minimum of 1500 metric tonnes per 
annum, to the State for feeding the new 
resin distillation plant which J & K In- 
dustries Ltd. proposed to set up in 
Rajouri/Sunderbani and they could re- 
tain the balance of the extracted resin 
subject to a maximum of 3500 metric 
tonnes per annum. Clauses II (iv) and V 
“of the Order provided that the 2nd re- 
spondents shall set up a resin distillation 
plant in the small scale ‘sector for pro- 
cessing up to 3500 metric tonnes of 
resin and the extracted resin which is 
allowed to remain with them under the 
Order shali be utilised only in the plant 
to be set up by them and shall not be 
removed outside the State, Clause II (v) 
of the Order stipulated that the 2nd re- 
spondents shall: f 


“(a) be paid the same wages for part 
of the resin extracted and delivered to 
the department as would be sanctioned 
by the Forest Department from year to 
year for other departmental resin ex- 
traction contracts for the adjoining 
blocks in the respective locality;. 

(b) get proportionate rebate in royalty 
on the quantity thus surrendered (i.e. no 
royalty shall be charged for such quan- 
tity); and 

(c) deliver such resin at the JKL fac-- 
fory at Rajouri/Sunderbani for which no 
transport charges will be allowed.” 
Clause III provided that the price of re- 
sin retained by the 2nd respondents shall 
Þe Rs, 350/-. per quintal and it shall be 
subject to review after three years and 
every year thereafter and so far as the 
royalty is concerned. Clause IV stated 
that it shall be worked out by a com- 
mittee, the basis of calculation being the 
cost of resin extraction and collection in 
adjoining areas given out on wage-con- 
tracts from year to year and the sale 
price of resin as fixed at Rs. 350/- per 
quintal, for a period of three years after 
which it shall be reviewed annually.” 
This Order made by the State Govern~ 
ment is: challenged in the. present peti- 


1 
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tions filed under Artiċle 32 of the Con- 
stitution. 

9. There were in the main three 
grounds .on which the validity of the 
Order was assailed on behalf of the peti- 
tioners. They were as follows :— 


(A) That the Order is arbitrary, mala 
fide and not in publie intərest, inasmuch 
as a huge benefit has been conferred on 
Sa 2nd respondents at the cost of the 

tate, 


(B) The Order creates monopoly in 
favour of the 2nd respondents who are 
a private party and constizutes unreason- 
able restriction on the right of the peii- 
tioners to carry on tapping contract busi- 
ness under Article 19 (1) ig) of the Con- 
stitution. 


(C) The State has acted arbitrarily in 
selecting the 2nd respondents for award- 
ing tapping contract, without affording 
any opportunity to others to compete for. 
obtaining such contract and this action 
of the State is not based on any rational 
or relevant principle and. is, therefore, 
violative of Article 14 of the Constita- 
tion as also of the rule of administrative 
law which inhibit arbitrary action by the 


State, 


We shall examine these grounds in the 
order in which we have set them ott, 
but, before we do so, we may preface 
what we have to say by making a few 
preliminary: observations in regard to the 
law on the subject, 


10. It was pointed out by this Court 
in “Ramana Dayaram Sketty v. Tte 
International Airport Authority of Ind-a 
(1979) 3 SCC 489: (AIR 1379 SC 1628” 
that with the growth of the welfare 
State, new forms of property in tke 
shape. of Govt. largess are developing, 
since the Government is increasingly as- 
suming the role of regulator and dis-. 
penser of social services ard provider cf 
a large number of benefits including 
jobs, contracts, licences, quotas, mineral 
rights etc. There is increasing expansioa 
of the: magnitude and ‘range of govern 
mental functions, as ‘we move closer t3 
the welfare State, and the result is that 
more and more of our wealth consists of 
these new forms of property. Some cf 
these forms of wealth may be in tha 
nature of legal rights but. the large maf 
ority of them are in the nature of privi= 
The law has however not beem 
slow to recognise the importance of this 
new kind of wealth and the need to pro- 
tect individual interest in it and with 
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that end in view, it has developed new 


forms of protection, Some interests in 
Government largess, formerly regarded 
as privileges, have been recognised as 
rights, while others have been given 
legal protection not only by forging pro- 
cedural safeguards but also by confining, 
structuring and checking Government 
discretion in the matter of grant of such 
largess, The discretion of the Govern- 
ment has been held to be not unlimited 
in that the Government cannot give lar- 
gess in its arbitrary discretion or at its 
sweet will or on such terms as it chooses 
in its absolute discretion. There are two 
limitations imposed by law which struc- 
ture and control the discretion of the 
Government in this behalf. The first is 
in regard to the terms on which largess 
may be granted and the other, in regard 
to the persons who may be recipients of 
such largess, 


11. So far as the first limitation is! 
concerned, it flows directly from the 
thesis that, unlike a private individual, 
the State cannot act as it pleases in the 
matter of giving largess, Though ordi- 
narily. a private individual would be} 
guided by economic considerations of 
self-gain in any action taken by him, it 
is always open to him under the law to 
act contrary to his self-interest or to ob- 
lige, another in entering into a contract: 
or dealing with his property, But thel 
Government is not free to act as it likesi 
in granting largess such as awarding al 
contract or selling or leasing out its pro-| 
perty. Whatever be its activity, the Gov- 
ernment is still the Government and is, 
subject to restraints inherent in its posi- 
tion in a democratic society. The consti- 
tutional power conferred on the Govern- 
ment cannot be exercised by it arbitrari- 
ly or capriciously or in an unprincipled 
manner; it has to be exercised for the 
public good. Every activity of the Gov- 
ernment has.a public element in it and 
it must, therefore, be informed with rea- 
son and guided by public interest, Every 
action taken by the Government must be 
in public interest; the Government can-- 
not act arbitrarily and without reason 
and if it does, its action would be liable 
to be invalidated. If the Government 
awards a contract or leases out or other- 
wise deals with its property or grants 
any other largess, it would be liable to 
be tested for its validity on the touch- 
stone of reasonableness and public inter- 
est and if it fails to satisfy either test, 
it would be unconstitutional and invalid, 
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12.. Now what is the test of reason- 
ableness which has to be applied. in 


>- order to determine the validity of gov- 


ernmental action. It is undoubtedly true, 
as pointed out by Patanjali, Sastri J., in 
State of Madras v. V. G. Row (1952) 
SCR 597: (AIR 1952 SC 196), that in 
forming his own conception of what is 


‘reasonable, in all the circumstances of a 


given case, it is inevitable that the social 
philosophy and the scale of values of 
the Judge participating in the decision 
would play an important part, but ever. 


so, -the -test of reasonableness is not =` 


wholly subjective test and its contours 
are fairly. indicated by the Constitution. 
The concept .of reasonableness in fac: 


et pervades the entire constitutional scheme 


The interaction of Articles 14, 19 
and 21 analysed by this Court in Maneka 
Gandhi v. Union of. India, (1978) 2 SCE 
621: (AIR 1978 SC 597) clearly demon- 
strates that the requirement of reasona~< 
bleness runs like a golden thread through 
the entire fabric of fundamental rights 


- and, as several decisions of this Court 


show, this concept of reasonableness 
finds its positive manifestation and ex- 
pression in the loity ideal of social and 
economic justice which inspires and an- 
imates the Directive Principles, It has 
been laid down by this Court in E. F, 
Royappa v. State of Tamil Nadu, (1974) 
2 SCR 348: (AIR 1974 SC 555). and 
Maneka Gandhi's case (supra) that Arti- 
cle 14 strikes at arbitrariness in State 
action and since the principle of reasons- 
bleness and rationality, which is legally 
as well as. philosophically an essentiel 


.@lement of equality or ‘non-arbitrariness, 


is projected by this article, it must char- 
acterise every governmental action, 
whether it be under the authority of law 
or in exercise of executive power witk- 


‘out making of law. So also the concept 


of reasonableness runs through the to- 
tality of Article 19 and requires that 
restrictions on the freedoms of the cit- 
zen, in order to be permissible, must: at 
the best be reasonable, Similarly Art. £1 
in the full plenitude of its activist mag- 
nitude as discovered by Maneka Gandh?s 
case, insists that no one shall be depri-r- 
ed of his life or personal liberty except 
in accordance with procedure establish- 
ed by law and such procedure must be 
reasonable, fair and just. The Directive 
Principles conerétise and give. shape <0 
the concept of reasonableness envisaged 
in Articles 14, 19 and 21 and other arti- 
cles enumerating. the fundamental rights, 
By defining the national aims and tha 
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constitutional goals, they set forth the 
Standards . or norms of reasonableness . 


which must guide and animate govern- 
mental action. Any action taken by. the 
Government with a view to giving effect - 
to any one or more of the Directive Prin- 
ciples would orcinarily, subject to any 
constitutional or legal inhibitions or 
other -overriding considerations, qualify 
for being regarded as reasonable, while 
an action which is inconsistent with or 
runs counter to a Directive. Principle . 
would prima facie incur the toproach of 
being unreasonable, 


13. So also tke. concept of public in- 
terest must as far as possible receive its 
orientation from the Directive Principles. 
What according io the founding fathers 
constitutes the plainest requirement of 
public interest is set out in the Directiva 
embody per_excel= 
lence the constitutional concept of: pub- 
lic interest. If,. therefore, any govern- 
mental action is calculated to implement 
or give effect to a Directive Principle, it 
would ordinarily, subject to any other 


overriding considerations, be informed 
with public interest, 
14. Where any governmental action 


fails to satisfy the test of reasonableness 
and public interest discussed above and 
is found to be wanting in the quality of 
reasonableness or Jacking in the element 
of public interest, it would be liable to 
be struck down as invalid, It must fol- 
low as a necessary corollary from this 
proposition that the Government cannot 
act in a manner which would benefit a . 
private party at the cost of the State; 
such an action would be both unreasona< 
ble and contrary to public interest. The 
cannot, for ex- 
ample, give a contract or sell or lease out 
its property for a consideration less than 
the highest that can be obtained for it, 
unless of course there are other consi- 
derations which render it reasonable 
and in public interest to do so. Such 
considerations --may be that soma 
Directive . Principle is Sought to be ad-. 
vanced or impleménted or that the con- 
tract or the property is given not with 
a view to earning revenue but 
for. the. purpose of carrying out a welfare 
scheme for the benefit of a- particular _ 
group or section of people deserving it or 
that the person who has offered a higher 
consideration is not otherwise fit to ba 
given the contract or the property. We. 
have referred .to these considerations 
only illustratively, for there may’ be an ` 
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infinite variety of considerations which 
may have to be taken into account by the 
Government in formulating its policies 
and it is on a total evaluation of various 
considerations which have weighed with 
the Government in taking a particular 
action, that the Court would have to de- 
ide whether the action of the Govt, is re- 
asonable and in public interest. But ore 
basic principle which must guide the Cou-t 
in arriving at its determination on ths 
question is that there is always a pre- 
sumption that the governmental action 
is reasonable and in public interest and 
it is for the party challenging its validity 
to show that it is wanting in reasonable- 
ness or is not informed with public ir- 
terest. This burden is a heavy one and 
lit has to be discharged to the satisfaction 
of the Court by proper and adequate me- 
terial. The Court cannot lightly assume 
that the action taken by the Governmert 
is unreasonable or without public iw- 
‘terest because, as we said above, thera 
are a large number of pol:cy considers- 
tions: which must necessarily weigh wita 
the Government in taking action ani 
therefore: the Court would not strike 
down governmental action as invalid on 
this ground, unless it is clearly satisfied 
that the action is unreasonable or not in 
public interest. But where it is so satis- 
fied, it would be the plainest duty af 
the Court under the Constitution to in- 
validate the governmental action. This 
is one of the most important functions 
of the Court and also one of the most 
essential for preservation of the rule of 
‘law, It is imperative in a democrac~ 
governed by the rule of law that gov- 
ernmental action must be kept withim 
the limits of the law and if there is any 
transgression, the Court must be readr 
to condemn it. It is a matter of histori- 
cal experience that there is a tendencr 
in every government to assume more 
and more powers and since it is not ar 
uncommon phenomenon in some coun- 
tries that the legislative check is getting 
diluted, it is left to the Court as the only 
other reviewing authority under the Con- 
stitution to be increasingly vigilant to en- 
sure observance with the rule of law anc 
in this task, the court must not flinch or 
falter. 
ground of invalidity, namely, that the 
governmental action is unreasonable or 
lacking in. the quality of public interest, 
is different from that of mala fides though 
it may, in a given case, furnish evidence 
of mala fides. - 
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i5. The second limitation on the dis- 
cretion of the Government in grant of 
largess is in regard to the persons to whom 
such largess may be granted, It is now 


- well settled as a result of the decision of 


this Court in Ramana D. Shetty v. In- 
ternational Airport Authority of India, 
(AIR 1979 SC 1628) (supra) that the Gov-j 
ernment: is not free, like an ordinary in- 
dividual, in selecting the recipients for 
its largess and it cannot choose to deal 
with any person it pleases in its absolute! 
and unfettered discretion. The law is 
now well established that the Govern- 
ment:need not deal with anyone, but if 
it does so, it must do so fairly without 
discrimination and without unfair pro- 
cedure. Where the Government is deal- 
ing with the public, whether by way of 
giving jobs or entering into contracts or 
granting other forms of largess, the 
Government cannot act arbitrarily at its 
sweet will and, like a private individual, 
deal with any person it pleases, but its 
action must be in conformity with some 
standard or norm which is not arbitrary, 
irrational or irrelevant. The govern- 
mental action must not be arbitrary or 
capricious, but must be based on some 
principle which meets the test of reason 
and relevance. This rule was enunciated 
by the Court as a rule of administrative 
law and it was also validated by the 
Court as an emanation flowing directly 
from the doctrine of equality embodied 
in Article 14. The Court referred to the 
activist magnitude of Article 14 as evolv- 
ed in E, P. Royappa v. State of Tamil 
Nadu (AIR 1974 SC 555) (supra) and 
Maneka Gandhi’s case (AIR 1978 SC 
597) (supra) and observed that it must 
follow ‘as a necessary corollary from the 
principle of equality enshrined in Arti- 
cle 14 that though the State is entitled 
to refuse to enter into relationship with 
anyone, yet if it does so, it cannot arbi- 
trarily choose any person it likes for 
entering into such relationship and dis- 
criminate between persons similarly cir- 
cumstanced, but it must act in confor- 
mity with some standard or principle 
which meets the test of reasonableness 
and non-discrimination and any depar- 
ture from such standard or principle 
would be invalid unless it can be sup- 
ported or justified on some rational and 


non-discriminatory ground”, This deci- 


sion has re-affirmed the principle of 
reasonableness and non-arbitrariness in 


governmental action which lies-at the 
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‘core of our entire constitutional schem? 
and structure, 


16. It is in the light of these two limi- 
tations on the discretion of the Govern- 
ment in the matter of grant of largess 
that we must proceed to examine tha 
grounds oł attack urged on behalf of tha 
petitioners. 


RE. GROUND A; 


17. The argument under this head ctf 
challenge was that the State had under 
the impugned Order granted tapping 
contract to the 2nd respondents on terms 
which were highly disadvantageous to 
the State and involved considerable loss 
of-revenue to the Government excheque>, 
The petitioners 
resin realised at the auction held in 
December 1978 was Rs. 484/- per quir- 
tal; it was Rs. 520/- per quintal at the 
auction held in January 1979 and it rose 
to Rs. 720/- per quintal at the auctic 
held in April 1979, but despite this 
phenomenally high price which could 
have been obtained in auction, the Staze 
chose to sell resin to the 2nd respondenis 
at a low price of Rs. 350/- per quintal 
for a period of 3 years under the ins- 
pugned Cirder, ~ conferring huge benefits 
on the 2nd respondents at the cost ot 
the Government exchequer. The impugn- 
ed Order. therefore, said the petitioners, 
was whoily arbitrary, unreasonable and 
contrary to public interest and was ‘lia 
ble to be struck down as invalid. This 
argument plausible though it may seem 
at first blush, is in our opinion not well 


founded and a closer look at the facts” 


-will clearly show that it cannot be sus- 
` tained, 

18. We may first clear the ground by 
stating a few undisputed facts. The prec- 
tice which was being followed by tne 
State until the year 1979-80 was to give 
out blazes in the chir forests either on 
wage contract basis or on royalty basis 
with or without load, The result was 
that about 50 per cent of the resin ex- 
tracted used to be taken away by the 
contractcrs and the balance of 50 rer 
cent remained with the State which the 
State partly made available to its own 
factories and small scale units in the 
State and partly sold by auction and cut 
of the quantity auctioned, the bulk was 
purchased by manufacturers having fac- 
tories in MHosiarpur, It appears that 
from about 1975 onwards, the State en- 
barked, upon a policy of ‘industrialisat= on 
and in furtherance of this policy, it 
decided sometime in the later half of 
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1978, that from the year 1979-80, no 
resin should be allowed to be exported 
outside the Stat2 territories and that it 
should be made available for being uti- 
lised only in industries set up within 
the State. But this measure by itself 
was not enough, because so long as the 
contracts for extracting resin were given 
on royalty basis with or without load, a 
sizable quantity of resin extracted would 
go into the hands of the contractors and 
would not become available to the State 
for fulfilling its commitments, The State, 
therefore, decided as a matter of policy 
to replace royalty contracts by wage 
contracts wherever possible and to auc- 
tion blazes for tapping only on wage 
contract basis. But, as pointed out 
above, there were certain forests in Reasi, 
Ramban and Poonch Divisions which] . 
were difficult of access on account of 
their distance from the roads and some 
of the forests in Poonch Division were 
near the line of actual control and con- 
sequently it wes found impracticable to 
give them for tapping on wage contract 
basis, It was difficult to give them for 
tapping even on the basis of royalty 
without load and the maximum that 
could be obtained for a part of the blaz- 
es in the Reasi Division in the year 
1976-77 was royalty of Rs. 2.55 per blaze 
without load. It was, therefore, decided| . 
by the State to exclude about 11,85,414, 
blazes in the Reasi, Ramban and Poonch 
Divisions from tapping through wage 
contract and they were kept out of the 
auctions held by the State. The As- 
sociation undoubtedly made representa- 
tions requesting the State to include 
these blazes in the auctions, but as is 
evident from the letters dated 5th Feb- 
ruary 1979 and 8th March, 1979, addres- 
sed respectively to the Forest Minister 
and the Chief Minister, the emphasis of 
the Association was that “the system of 
working should be changed from wage © 
contract to royalty contract” and that 
these blazes. should be put to auction on 
royalty basis. The State obviously, in 
view of its policy, could not accede to 
this request made on behalf of the As- 
sociation and since, having regard to past 
experience, it was felt that it would be}. 
futile to offer these blazes for tapping 
through wage contract, the State was 


- not unjustified in not including them in 


the auctions. Now the second respon- 
dents offered to set up a factory for 
manufacture of resin, turpentine oil and 
other derivatives in the State and re- 
quested the State to make allotment of 
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resin ‘annually for this purpose on the 
same terms and conditions on which ai- 
lotment was proposed to be made <:o 
Camphor and Allied Products Ltd. ard 
.|Prabhat General Agencies. The State, 
in view of its policy of Industrialisation, 
was interested in the setting up of the 
factory by the second respondents, paz- 
ticularly since the second respondents 
had two factories’ for manufacture sf 
resin, turpentine oil and ozher derivativ- 
es and they possessed large experience 
in processing of resin and reprocessing 3f 
resin, turpentine oil and other deriva- 
tives, But, having regard to the commii- 
ments already made by it, it was not 
possible for the State to make any deñ- 
nite allotment of resin to the second re- 
spondents. The State, however, hed 
these blazes in the Reasi, Ramban ard 
Poonch Divisions which :t was findirg 
impracticable to tap through wage con- 
tract and the State, therefore, decided io 
give them for tapping to the second re- 
spondents on certain terms and cond- 
tions, so that the seconc respondens 
could if they were prepared to tap these 
blazes in inaccessible areas, secure an 
assured supply of 3500 mecric tonnes of 
resin for the purpose of the factory to- 
be set up by them within the State. It 
was in these circumstances that the im- 
' pugned Order dated 27th April 1979, 
came to be passed by the State, 


19. It is clear from the back-drop cf 
the facts and circumstances in which 
he impugned Order came to be made 
and the terms and conditicns set out in 
the impugned order that it was not a 
tapping contract simpliciter which was 
intended to be given to the second re- 
spondents. The second respondents 
wanted to be assured of regular supply 
of raw material in the shape of resin 
before they could decide to set up a 
factory within the State and it was for 
the purpose of ensuring supply of suci 
raw material that the impugned order 
was made giving tapping contract to tha 
second respondents. It was really by 
way of allocation of raw material for 
running the factory that the impugned 
Order- was passed. The terms of the 
impugned Order show beyond doubt that 
the second respondents were under am- 
obligation to set up a factory within the 
State and that 3500 metric tonnes of re- 
sin which was permitted to be retained: 
by the second respondents out of the 
resin extracted by them was required ta 
be utilised in the factory to be set up 
by them and it was provided that no par: 
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of the resin extracted should be allowed 
to be removed outside the State. The 


whole object of the impugned Order was 


to make available 3500 metric tonnes of 
resin to the second respondents for the 
purpose of running the factory to be set 
up by them. The advantage to the State 
was that a new factory for manufacture 
of resin, turpentine oil and other deriv- 
atives would come up within its terri- 
tories offering more job opportunities to 
the people of the State increasing their 
prosperity and augmenting the State rev- 
enues and in addition the State would 
be assured of a definite supply of atj, 
least 1500 metric tonnes of resin for it- 
self without any financial involvement 
or risk and with this additional quantity 
of resin available to it, it would be able 
to set up another factory creating more 
employment opportunities and, in fact, 
as the counter-affidavit of Ghulam Rasul, 
under secretary to the Government filed| 
on behalf. of the State shows the Govern-' 
ment lost no time in taking steps to set 
up a public sector resin distillation 
plant in a far flung area of the State, 
namely, Sundarbani in Rajouri District.’ 
Moreover, the State would be able to: 
secure extraction of resin from these in-. 
accessible areas on the best possible, 
terms instead of allowing them to re-j 
main unexploited or given over at ridi- 
culously low royalty. We cannot accept 
the contention of the petitioners that 


- under the impugned Order a huge bene- 


fit was conferred on the second respon- 
dents at the cost of the State. It is clear 
from the terms of the impugned Order 
that the second respondents would have 
to extract at least 5000 metric tonnes of 
resin from the blazes allotted to them 
in order to be entitled to retain 3500 
metric tonnes. The counter-affidavit of 
Ghulam Rasul on behalf of the first re- 
spondent and Guran Devaya on behalf 
of the second respondents show that the 
estimated costs of extraction and collec- 
tion of resin ‘from these inaccessible 
areas would be at the least Rs. 175/- per 
quintal, though according to Guran 
Davaya it would be in the neighbour- 
hood of Rs, 200 per quintal, but even if 
we take the costs at the minimum figure 
of Rs. 175/- per quintal, the total cost 
of extraction and collection would come 
to Rs. 87,50,000/- and on this investment 
of Rs. 87,50, '000/- required to be made by 
the second respondents the amount of 
interest at the prevailing bank rate would 
work out to about Rs. 13,00,000/-: Now, 


as against this expenditure of Rupees 
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87,50,006/- plus Rs, 13,00,000/- the seconc 
respondents would be entitled to claim 
from the State, in respect of 1500 metric 
tonnes of resin to be delivered to it only 
at the rate sanctioned by the Forest De- 
partment for the adjoining accessible 
forests which were being worked or 
wage contract basis. It is stated in the 
counter-affidavits of Ghulam Rasul and 
Guran Davaya and this statement is nos 
seriously challenged on behalf of the 
petitioners, that the cost of extraction 
and collection as sanctioned by the 
Forest Department for the adjoining ac- 
_cessible forests given on wage  contracz 
basis in the year 1977-78 was Rs. 114/= 
per quintal and the second respondents 
would, thus, be entitled to claim from 
the State no more than Rs. 


to be delivered to it and apart from 
bearing the difference between the actual 
cost of extraction and collection and tha 
amount received from the State at tha 
rate of Rs., 114/- per quintal in respect 
of 1500 metric tonnes, the second re- 
spondents would have to pay the pric 
of the remaining 3500 metric tonnes to 
be retained by them at the rate cf 
Rs, 350/- ver quintal. On this reckoning, 
the cost of 3500 metric tonnes to be re~ 
tained by the second respondents would 
work out at Rs. 474/- per aquintal, The 
result woald be that under the impugr—- 
ed Order the State would get 15(0 
metric tonnes of resin at the rate cf 
Rs, 114/- per quintal while the seconé 
respondents would have to pay at tke 
rate of Rs, 474/- per quintal for tke 
balance of 3500 metric tonnes retained 
by them. Obviously, . 
would accrue to the State under the im~- 
pugned Order. If the State were to get 
blazes in these inaccessible areas tapped 
through wage contract, the minimum 
cost would be Rs. 175/- per quintel, 
without taking into account the additional 
expenditure on ‘account of interest, but 
under the impugned Order the Stace 
would get 1500 metric tonnes of resin at 
a greatly reduced rate of Rs, 114/- per 
quintal without any risk or hazard, Tke 
State would also receive for 3500 metre 
tonnes of resin retained by the second 
respondents price or royalty at the rate 
of Rs, 474/- per quintal which would be 
much higher than the rate of Rs. 26C/- 
.per quintal at which the State was allct- 
ting resin to medium scale industrial 
units and the rate of Rs, 320/- per 
quintal at which it was allotting. resin to 


small- scale units: within the State. Itis 
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114/- pe? ` 
quintal in respect of 1500 metric- tonnes ` 


a large benefit | 


ALR. 
difficult to see'how on these facts the, 
impugned Order could be said to be dis~ 
advantageous to the State or in any 
way favouring the second respondents at 
the cost of the State. The argument of 
the petitioners was that at the auctions 
held in December 1978, January 1979 
and April 1979, the price of resin realis- 
ed was as much as Rs. 484/-, Rs, 520/- 
and Rs. 700/- per quintal respectively 
and when the market price was so high, 
it was improper. and contrary to public 
interest on the part of the State to sell 
resin to the second respondents at the 
rate of Rs. 320/- per quintal under the 
impugned Order. This argument, plausi~ 
ble though it may seem, is fallacious be~ 
cause it does not take into account the 
policy of the State not to allow export 
of resin outside its territories but te 
allot it only for use in factories set up 
within the State. It is obvious that, in 
view of this policy, no resin would be 
auctioned by the State and there would 
be no question of sale of resin in the 
open market and in this situation, it 
would be totally irrelevant to import: the 
concept of market price with reference 
to which the adequacy of the price charg- 


‘ed by the State to the 2nd respondents 


could be judged. If the State were sim- 
ply selling resin, there can be no doubt 
that ‘the State must endeavour to obtain 
the highest price subject, of course, to 
any other overriding considerations of. 
public interest and in that event, its 
action in giving resin to a private indi~ 
vidual at a- lesser price would be arb- 
itrary and contrary to public interest, 
But, where the State has; as a matter 
of policy, stopped selling resin.to out- 
siders and decided to allot it only to 
industries set up within the.State for 
the purpose of encouraging industrialisa~ 
tion, there can be no scope for complaint 
that the State is giving resin at a lesser 
price than that which could be obtained 
in the open market. -The yardstick of 
price in the open market would be whol- 
ly inept, because in view of the State 
policy, there would be no question of 
any resin being sold in the open market, 
The object of the State in such a case js 
not to earn revenue: from sale of resin, 
but to promote the setting up of indus- 
tries within the State. Moreover, the 
prices realised at the auctions held in 
December, 1978, January, 1979 and April, 
1979 did not reflect the correct and gen- 


_uine price of resin, because by the time 


these auctions came to be held, it had 


~ become. known -that the State had taken 
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.a policy decision to ban export of resin 
from its territories with effect from 
_1979-80 and the prices realised at -he 
auctions were therefore scarcity prices, 
In fact, the. auction held in April, 1579 
was the last auction in the State end 
:since it was known that in future no 
resin would be available for sale by 
auction in the open market to outsiders, 
an unduly high price of Rs, 700/- per 
quintal was offered by the factcry 
owners having their factories outside the 
State, so that they would get as much 
resin for the purpose of feeding their in- 
dustrial units for some time. The counter- 
- affidavits show that, in fact, the average 
sale price of resin realised during the 
year 1978-79 was only Rs. 433/- rer 
quintal and as compared to this price, 
the 2nd respondents were required to 
pay price of-royalty at a higher rate of 
Rs, 474/- per quintal for 3500 metric ton- 
nes of resin to be retained by them un- 
der the impugned Order. It is in the cir- 
cumstances impossible to see how it can 
.at all be said that any benefit was con- 
ferred on the second respondents at the 
cost of the State, The first head of chal- 
lenge against the- impugned Order must, 
. therefore, be rejected. 


RE. GROUND B: 


20. It is difficult to appreciate how tke 
‘impugned Order could be assaulted on 
‘the ground that it created monopoly -n 
favour of the 2nd respondents or impos- 
ed unreasonable restriction on the right 
of the petitioners to carry on tappir-g 
business under Article 19 (1) (g). The im- 
pugned Order did not hand over the tap- 
ping of the entire forest area in the Stace 
exclusively to the 2nd respondents so as 
to deny the opportunity of tapping ary 
forest areas ‘to the petitioners. What was 
done under the impugned order was 
merely to allot 11,85,414 blazes in tke 
inaccessible areas of Reasi, Ramban and 
Poonch Divisions to the 2nd respondents 
so that the 2nd respondents could have 
an assured supply of 3500 metric tonnes 
of resin for the purpose of feeding the 
factory to be set up by them in the State 
and a large number of blazes amounting 
to about 68 lacs in other forest areas cf 
the State were left available for tappinz 
by the petitioners and other forest con- 
tractors, No monopoly was created in 
favour of the second respondents; 
petitioners and other forest contractors 
could bid for wage contract in respect ot 
the other blazes which were more tham 


five times in number than the blazes al- . 
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lotted to the second respondents, The 
petitioners in Writ Petn. No. 481 of 1979, 


.in fact, obtained a wage contract for èx- 


traction of resin from an easily accessi- 
ble forest in Rajouri Division for the ag- 
gregate sum of Rs. 2,80,250/- in the year 
1979-80 and though it is true that the 
petitioners in writ petition No, 482/79 did 


- not obtain any wage contract for tapping 


in this year, it was not because blazes 
were not available for tapping, but be- 
cause the petitioners did not get their re- 
gistration renewed, 
RE. GROUND C. 

21. The third and last ground of chal- 


` lenge is also difficult to sustain. We fail 


to see how the action of the State in 
making the impugned Order in favour of 
the second respondents could be said to 
be arbitrary or unreasonable, It is clear 
from the facts we, have narrated above 
and we need not repeat those facts again, 
that the State was not unjustified in ex- 
cluding 11,85,414 blazes situate in the in- 
accessible areas of Reasi, Ramban and 
Poonch Divisions from the auctions, since 
the past experience showed that even on 
the basis of royalty without load, it was 
difficult to attract bidders and the maxi- 
mum that could be obtained, and that 
too only in one solitary year, was Rs. 
2.55- per blaze without load, which was 
an absurdly low return and it was 
therefore, felt quite justifiably, that it 
would be futile to include these blazes 
in the auctions for tapping on wage con- 
tract basis, The. State also could not 
award a contract simpliciter for tapping 
on the basis of royalty with or without 
load, because, as a matter of policy, with 
a view to encouraging industrialisation, 
the State did not want resin to go out- 
side its territories but wanted it to be 
used only for the purpose of feeding in- 
dustries set up within the State and even 
if a condition could legitimately be im~ 
posed on the contractor -that he should 
sell the resin extracted and retained by 
him only to industries within the State, 
it would be difficult to ensure observance 
of such condition and moreover the ob- 
ject of the State to make resin available 
to the local industries at a reasonable 
price might be frustrated, because the 
contractor taking advantage of scarcity 
in supply of resin, might, and in all pro- 
bability would, . try to extract a much 
higher price from the industries needing 
resin, It was thus found to be impracti- 
cable proposition to tap these blazes 
either. on wage contract basis or on the 
basis of royalty with or. without load, 
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22. Now the 2nd respondents had 
made an offer for putting up a modern 
plant for manufacture of resin, turpen- 
tine oil and other derivatives within the 
State provided they were assured a defi- 
nite supply of resin every- year. But hav- 
ing regard to the commitments already 
made by it, it was not possible for the 
State to make any definite allocation of 
resin to the 2nd respondents and a pro- 


posal was therefore mooted that 11,85,414° 


blazes in inaccessible areas of Reasi, 
Ramban and Poonch Divisions could be 
allocated to the 2nd respondents for tap- 
ping on certain ferms and conditions, so 
that the 2rd respondents could tap these 
blazes and out of the resin extracted, 
. obtain for themselves an assured supply 
for running the factory to be set up by 
them and make the balance quantity 
available to the Siate for its own pur- 
pose, The 2nd respondents were agree- 
„able to this proposal and they according- 
ly put forward an alternative proposal 
on these lines for the consideration of 
the State and eventually, the impugned 
Order came to be made in favour of the 
2nd respondents. We have already dis- 
cussed the terms of the impugned Order 
and it is chear from what we have saic 
that the impugned Order was unques- 
tionable and without doubt, in the inter- 
est of the State and even with a micro- 
scopic examination we fail to see any- 
thing in it which could possibly incur 
the reproach of being condemned as arb- 
itrary or irrational. Tt is true that no 
advertisements were issued by the State 


inviting tenders for award of tapping” 


contract in respect of these blazes o> 
stating that tapping contract would be 
given to any party who is prepared to 
put up a factory for manufacture of 
resin, turpentine oil and other deriva- 
tives within the State, but it must be re- 
membered that it was not a tapping con- 
tract simpliciter which was being given 
by the State. The tapping contract was 
being given by way of allocation of raw 
material for feeding the factory to b= 
‘set-up by the 2nd respondents, The præ 
dominant purpose of the transaction was 
to ensure setting up of a factory by the 
2nd respendents as part of the process 
of industrialisation of the State and since 
the 2nd respondents wanted assurance cf 
a definite supply of resin as a condition 
. of putting up the factory, the State 
awarded -he tapping contract: to the 2nd 
respondents for that purpose. If the State 
were giving tapping contract simpliciter 
there can be no doubt that the State 
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would have to auction or invite tenders 
for securing the highest price, subject, of 
course, to any other relevant overriding 
considerations of public weal or interest, 
but ‘in a case like this where the State is 
allocating resources such as water, 
power, raw materials etc. for the pur- 
pose of encouraging setting up of indus- 
tries within the State, we do not think 
the State is bound to advertise and tell 
the people that it wants a particular in- 
dustry to be set up within the State and 
invite those interested to come up with 
proposals for the purpose. The State may 
choose to do so, if it thinks fit and in 
a given situation, it may even turn out - 
to be advantageous for the State to do 
so, but if any private party comes before 
the State and offers to set up an mdus- 
try, the State would not be committing 
breach of any constitutional-or legal ob- 
ligation if it negotiates with such party 
and agrees to provide resources and 
other facilities for the purpose of setting 
up the industry. The State is not ob- 
liged to tell such party; “Please wait, 
I will first advertise, see whether any 
other offers are forthcoming and then 
after considering all offers, decide whe- 
ther I should let you set up the. indus- 
try.” If would be most unrealistic to in- ` 
sist on such a procedure, particularly in 
an area like Jammu and Kashmir which 
On account of historical, political and 
other reasons, is not yet industrially 
developed and where entrepreneurs have 
to be offered attractive terms in order to 
persuade them to set up an industry. 
The State must be free in such a case 
to negotiate with a private entrepreneur 
with a view to inducing him to set up 
an industry within the State and if the 
State enters into a contract with such 
entrepreneur for providing resources 
and other facilities for setting up an in- 
dustry, the contract cannot be assailed as 
invalid as long as the State had acted 
bona fide, reasonably and in public inter- 
est. If the terms and conditions of the 
contract or the surrounding circum- 
stances show that the State has acted 
mala fide or out of improper or corrupt 
motive or in order to promote the pri- 
vate interests of some one at the cost of 
the State, the Court will undoubtedly in- 
terfere and strike down. State action as 
arbitrary, unreasonable or contrary to 
public interest. But so long as the State 
action is bona fide and reasonable, the 
Court will not interfere merely on the 
ground that no advertisement. was given 


or publicity made or tenders invited. 
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Here, the 2nd respondents approached 
the State for the purpose of setting up 
a modern factory for manufacture of 
resin, turpentine oil end other deriv- 
atives and asked for allocation of r2sin 
and the State, with a view to offering an 
incentive .to the 2nd respondents to set 
up the factory, made the impugned 
Order_ awarding the tapping contract in 
respect of these blazes to the 2nd re- 
spondents as a part of a package deal. 
We have already pointed out and we 
need not repeat again, that the impugn- 
ed Order was reasonable and in the 
interest of the State and in the circum- 
stances, we are clearly af the view that 
it cannot be assailed as invalid merely 
because no advertisements were issued 
inviting offers for settirg up a factory 
and taking the tapping contract as an 
integral part of the transaction, 


23. It may, however, be pointed out 
that though no advertisements were 
issued by the State, the Chief Minister 
of Jammu and Kashmir had in the 
course of three speeches delivered by 
him — one in Bombay, the other in Cal- 
cutta and the third in Naw Delhi invit~ 
ed entrepreneurs to set up industries 
within the State with a view to bring-ng 
about rapid industrialisation and econo- 
mic development of the State by utis- 
ing its “peculiar natural resources” end 
converting them into finished or semi~ 
finished products and promising “varieus 
forms of assistance and mcentives” ior 
the purpose, These speeches were widely 
advertised in the newspapers and it was, 
therefore, known to entrepreneurs that 
the State would be willing to provide ze~- 
sources and other facilities to those who 
were interested in setting up industries 
within the State and, in fact, the State 
was anxious to attract entrepreneurs to 
start industries and it was in pursuarce 
of this invitation that Prabhat Torpens 
and Synthetics Private Limited, Dujcd- 
wala Resins and Terpens Pvt. Ltd., and 
Pine Chemicals Limited and the second 
respondents made their respective offers 
for putting up factories within the Staże, 
It is, therefore, in any event, not ccre 
rect to say that the petitioners had no 
opportunity of making an offer of set- 
ting up a factory and obtaining a tap- 
ping contract for the purpose, 


24. It is also necessary to point cut 
that the claims of the petitioners in w-it 
petition No, 481 of 1979 and some others 
were considered by the Forest Minister 
and other forest officials at the meeting 
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held on 26th December, 1978 and apply- 
ing the criterion of “financial status and 
its distillation in the factory’ — which 
criterion cannot be said to be irrational 
or irrelevant — the application of the 
2nd respondents was unanimously ac- 
cepted. This decision cannot be said ta 
be mala fide or prompted by improper 
or corrupt motive. There is, in fact, no 
evidence before us to show or even as 
much as to suggest that any favour was 
conferred on the 2nd respondents at the 
cost of the State or that the 2nd respon- 
dents were preferred to some others 
without any basis or justification. The 
petitioners in Writ Petition No, 481 of 
1979 had very little experience of extrac- 
tion of resin, since they had taken tap- 
ping contract for the first time only in 
1978-79 and so far as processing of resin 
is concerned, they had no experience at 
all, as they did not have any factory for 
processing of resin nor had they at any 
time in the past, participated in any auc- 
tion of resin. The petitioners in writ peti- 
tion No, 481 of 1979 were principally 
grocery and provision merchants and 
though they had taken some tapping 
contracts in the past, they had no ex- 
perience at all in processing of resin 
since they did not own any factory. The 
2nd respondents, on the other hand, haa 
large experience in extraction of resin 
from inaccessible forests of Poonch Divi- 
sion and they also possessed considerable 
experience in distillation and processing 
of.resin since they had two factories, one 
in Hoshiarpur and the other in Delhi. 
The State had in fact given two contracts 
to the 2nd respofdents in the year 1974- 
75 to install factories for manufacture of 
resin and turpentine oil in the public 
sector and these contracts have been car- 
ried out by the 2nd respondents to the 
entire satisfaction of the State. There- 
fore, so far as the relative merits of the 
petitioners on one hand and the 2nd re- 
spondents on the other were concerned, 
the 2nd respondents were definitely 
superior and it cannot be said that the 
State acted unreasonably or contrary to 
public interest in preferring the 2nd re- 
spondents and permitting them to put up 
a factory within the State and awarding 
them tapping contract in respect of these 
blazes for the purpose of the factory, It 
may be pointed out that the petitioners in 
writ petition No. 482 of 1979 had not 
even got their registration renewed for 
the year 1979-80 and hence no tapping 
contract could possibly be given to them. 
We must, accordingly, reject the third 
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ground of challenge. urged on behalf of 
the petitioners, 

25. We are; therefore, of the view 
that there is no substance in any of the 
contentions raised on behalf of the peti- 
fioners and it was for this reason that 
by an Order dated 15-2-1980, we dis- 
missed both these writ petitions with no 
order as to costs, 
Petitions dismissed, 
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Civil Appeal No. 485 ọf 1970, D/- 22-8- 
1980. 

Smt. Shanti Bai, Appellant v. Smt, 
Miggo Devi and others, Respondents. 

Hindu Law — Banaras School — Adop- 
tion by widow — Authority of husband to 
adopt necessary — Authority not proved. 
First Appeal No. 153 of 1966 (All), Re- 
versed. 


Since the partice were governed by the 
Banaras School of Hindu Law, it was not 
competent to the widow to take a boy in 
adoption without the authority of her 
deceased husband. 

Held that the appellant widow went 
through the ceremonies of adoption and 
executed a deed of adoption containing 
a recital that her husband had expressed 


his desire that she should adopt the third . 


respondent and also made an application 
for appointment of herself as the guard- 
ian of the third respondent. But these cir- 
cumstances were not sufficient to estab- 
lish the giving of authority by the hus- 
band to the appellant widow to make the 
adoption of the third respondent. It was 
quite possible that the appellant went 
through the ceremonies of adoption under 
the impression that what she was accom- 
plishing was a valid act of adoption and 


in these circumstances it could not be. 


concluded from the factum of adoption 
that authority must have been conferred 
upon her by her husband to adopt a son. 
First Appeal No. 153 of 1966 (All), Re- 
versed, (Paras 4, 7) 

BHAGWATI, J.:— This appeal by cer- 
tificate arises out of a suit filed by the 
appellant for partition of joint family 
properties. The appellant claimed to be 
entitled to-one third share in the joint 
family properties as the heir of her de- 
ceased husdand Kedar Nath. It was com- 
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mon. ground ‘between the parties that: 


- Kedar Nath and his brother Kashi Pra-.. 


sad and Kailash Chand were members of 
a joint and undivided Hindu family and .. 
each of them was entitled to one third . 
share in the joint family properties, . 
Kedar Nath died on 17th February, 1944 
leaving behind him as his only heir, his 
widow the appellant. Now ordinarily as 
the only heir of Kedar Nath, the appel- 
lant would be entitled to the one third 
share of Kedar Nath but Kailash Chand 
claimed that his son Girish Chand. was 
adopted by the appellant on Ist March, 
1944 and that Girish Chand was, there- . 
fore, entitled to a moiety of. the one- 
third share of Kedar Nath and the appel- 


lant. was entitled only to the other moiety, - ` 


The appellant, therefore, filed Suit No. 
22 of 1948 in the Court of the Civil Judge, 
Agra for partition of her one third share 
in the joint family properties. Kashi Pra- 
sad was joined as ist defendant while 
Kailash Chand and Girish Chand were 
joined respectively as defendants Nos. 2. 


_ and 3 in the suit. Kashi Prasad died dur- 


ing the pendency of the suit and his 
widow Smt. Miggo Devi was brought on 
record as legal representative of Kashi 
Prasad. Smt. Miggo Devi, Kailash Chand. 
and Girish Chand are respectively re- 
spondents Nos. 1, 2 and 3 in the present 
appeal and we shall hereafter refer. to.. 
them as respondents Nos. 1, 2 and 3. The,. 
appellant challenged in the suit the vali- 
dity of the adoption of the third respon- 
dent on two main grounds; one was that. 
in fact no adoption was made nor were. 
any ceremonies of adoption gone through . 
by the appellant and the other was that, 
in any event, the appellant was at no 
time authorised by Kedar Nath to take | 
a son in adoption and the parties being . 
governed by the Banaras School of Hindu . 
Law, no adoption could in law be made 
by the appellant without the authority 
of Kedar Nath. It seems that prior to the - 
filing of the suit, respondents Nos. 2 and. 
3 had set-up a will said to have’ been 
executed by Kedar Nath on 3rd January, 
1944 under which only ornaments, a. 
sum of Rs. 5,000 representing the amount | 
of the policy of insurance and a sum of 
Rs. 15,000 in cash were given to the ap- | 
pellant, leaving the residue of his estate 
undisposed otf and the appellant also, 
therefore, challenged the validity of this. 
will in the suit on the ground that Kedar . 
Nath was not in’a sound. and disposing — 
state of mind when he made the will and. 
the will was not properly executed as re- - 


. . quired by law and in any event, even if.. 
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it was valid, it could not operate to dis- 
pose of the one-third share of Kedar Nath 
in the joint family properties. The r-- 
spondents in their written statement ad- 
mitted that Kedar Nath, the original re- 
spondent No. } and respondent No. 2 
were members of a joint family goverr- 
ed by the Banaras School of Hindu Law 
and that Kedar Nath was entitled to ore 
third share in the joint family proper- 
ties at the time of his deeth, but ther 
contention was that under the will dated 
3rd January, 1944 which was properly 
executed by Kedar Nath in a sound ared 
disposing state of mind and in accorċ- 
ance with law, the appellant was entitled 
to receive only the specific. properties 
bequeathed to her under the will and she 
could not make a claim ta any of the 
- other properties left by Kedar Nath. The 
respondents contended in tne alternativ= 
that, in any event, the adoption of the 
third respondent was valid and it was 
made by the appellant with the authority 
of Kedar Nath and the appellant was, 
therefore, entitled only to half of the on2 
third share of Kedar Nath in the joint 
family properties, the other one half be- 
ing inherited by the third r2spondent a3 
the adopted son of Kedar Nath. The re- 
spondents also raised certain other con- 
tentions which are not necessary to men- 
tion for the purpose of the presen: 
appeal. 


2. When the suit reachec hearing be- 
fore the learned trial Judge, the respon- 
dents led the evidence of several wit- 
nesses to prove the execution of will as - 
also the factum and validity. of the adop- 
tion of the third respondent. The appel- 
lant also examined herself and two other 
witnesses to rebut the evidence led or 
behalf of the respondents. The learned 
trial Judge after considering the entire 
evidence adduced before him came to the 
conclusion that the will dated 3rd Janu- 
ary, 1944 said to have been executed by 
Kedar Nath was invalid, since it had not 
been attested as required by law and in 
any event, it was not operative so as to 
dispose of the one-third share of Kedar 
Nath in the joint family properties. So 
far as the adoption of the third respon- 
dent was concerned, the learned trial 
Judge found that the factum of adoption. 
was established and that Kedar Nath had 
authorised the appellant to make the 
adoption prior to his death and on this 
view, the learned ‘trial Judge sustained 
the validity of the adoption and held that 


the -appellant was entitled only to one 
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sixth share’ in the’ joint family proper- - 
ties. It appears that there was also some 
dispute about 40 tolas of gold ornaments 
which the appellant claimed as her stri- 
dhana property but the learned trial 
Judge found that they were part of the 
joint family properties and since she had 
already received them, their value be ad- 
justed against her one sixth share. The 
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“learned trial Judge accordingly passed a 


preliminary decree for partition in these 
terms. 


3. The appellant. being aggrieved by 
the preliminary decree passed by the 
learned trial Judge preferred an appeal 
against the same, being first Appeal No. 
153 of 1966, in the High Court of Allaha- 
bad. There was no real controversy be- 
fore the High Court in regard to the ex- 
ecution of the will, because even if the 
will were valid, it would not make any 
difference, since it would be ineffective 
to dispose of the one-third share of Kedar . 
Nath in the joint family properties. But 
the principal dispute was in regard to the 
factum and validity of the adoption of the 
third respondent. So far as this dispute 
was concerned, the High Court took the 
view that on the evidence led by the par- 
ties it was clear that the ceremonies of 
adoption were performed and the adop- 
tion was in fact made. The High Court 
was not quite satisfied with the evidence 
in regard to the giving of authority by 
Kedar Nath to the appellant to make the 
adoption but in view of the fact that the 
appellant had gone through the cere- 
monies of adoption executed a deed of 
adoption reciting that she had been auth- 
orised by Kedar Nath to adopt the third 
respondent and made an application for 
appointment of herself as guardian of 
the third respondent, the High Court held 
that the authority of Kedar Nath to make 
the adoption must be held to be estab- 
lished. The High Court, however, took 
the view that so far as the 40 tolas of 
gold ornaments were concerned, they 
were the stridhana property of the ap- 
pellant and therefore they should not be 
adjusted against her one-sixth share in 
the joint family properties. The High 
Court accordingly: allowed the appeal to 
this limited extent and partially modified 
the preliminary decree passed by the 
learned trial Judge. The appellant there- 
upon preferred the present appeal after 
obtaining the necessary certificate from 
the High Court. 


4, The only question which arises for 
Fouedenn, in this _appeal is . whether| . 
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Ithe third respondent was adopted by the 
[appellant with the authority of 
‘Kedar Math. The determination: of 
(this question raises two issues, one re- 
lating to the factum of adoption and the 
other relating to its validity. So far as 
the factum of adoption is concerned, Mr, 
Phadke, learned advocate appearing on 
behalf of the appellant, fairly and in our 
[opinion rightly, conceded that there be- 
ling a concurrent finding of fact recorded 
by the learned trial Judge and the High 
Court in first appeal, that the necessary 
ceremonies of adoption were .performed, 
it was not possible for him in the pre- 
sent appeal to contest this finding and dis- 
pute the factum of adoption. We must, 
therefore, proceed on the basis that the 
ceremonies required for taking a son in 
adoption were performed and the third 
respondent was in fact purported to be 
adopted ty. the appellant, But it is obvi- 
ous that since the parties were governed 
by the Banaras School of Hindu Law, it 
ie not competent to the appellant to 





take the third respondent in 
without the authority of Kedar Nath, 
The entire controversy between the par- 
ties before us, therefore, centred round 
the question as to whether Kedar Nath 
prior to his death gave authority to the 
appellant to adopt the third respondent, 
The case of the respondents was that in 
the evening of 16th February, 1944, one 
day prior to his death, Kedar Nath asked 
the appellant to adopt the third respon- 
dent and this case was sought to be sup- 
ported by the evidence of three eye-wit~ 
nesses, namely, Parmanand Chobey, 
Nawal Kishore and the second respon< 
dent. Now the evidence of Parmanand 
Chobey clearly does not inspire any con- 
fidence. He did not state anything at all 
in his examination-in-chief in regard to 
the giving of authority by Kedar Nath 
to the appellant to adopt the third re- 
spondent and it was only in cross-exami- 
nation that he volunteered the statement 
that a few days after the arrival of the 
appellant and about one month before 
the date of his death, Kedar Nath told 
him that he would like to adopt the third 
respondent in preference to an outsider. 
It is difficult to appreciate how Parma- 
nand Chobey omitted to make this state- 
ment in his examination-in-chief if it 
represented what in fact happened. It 
is obvious that he was a tutored witness 
and having forgotten to mention this 
alleged statement by Kedar Nath in his 
examination-in-chief, he tried to intro- 
duce it in his cross-examination. We can- 
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not accept this statement at its face - 
value, but even if it were true, it does 
not carry the case of the respondents 
any further, because it merely refers to 
a desire expressed by Kedar Nath to 
adopt the third respondent in preference 
to an outsider, but does not go so far as 
to say that Kedar Nath gave authority to 
the appellant to adopt the third respon~ 
dent. Parmanand Chobey did not even 
state in his evidence that the appellant 
was present at the time when this talk 
took place between him and Kedar Nath, 
It is also significant to note that Parma- 
nand Chobey did not state in his evidence, 
even in his cross-examination, that he 
was present in the house of Kedar Nath 
in the evening of 16th February, 1944 
or that at that time, Kedar Nath auth- 
orised the appellant to adopt the third 
respondent, The evidence of Parmanand 
Chobey is, therefore, clearly of no assist- 
ance to the respondents, 


5. When we turn to the evidence of 
Nawal Kishore, we find that his evidence 
also does not go far enough to establish 
the conferment of authority by Kedar 
Nath on the appellant to adopt the third 
respondent. The only talk in regard to 
adoption, according to this witness, took 
place on the night between. 16th and 17th 
Feb. 1944 and during the period of 5 or 
6 months prior to his death, Kedar Nath 
had not even mentioned a word about 
his desire to adopt a son. Even on the 
night between 16th and 17th February, 
when Kedar Nath talked about the adop- - 
tion, what he talked to this witness was 
to ask Kashi Prasad and the second re- 
spondent to agree to the adoption of the 
third respondent and thereupon this wit- 
ness talked to Kashi Prasad and the se- 
cond respondent and Kashi Prasad imme- 
diately agreed while the second respon- 
dent went inside the house to consult his 
wife and then communicated their ap- 
proval. This evidence, even if accepted 
as wholly correct, merely establishes that 
Kedar Nath proposed to adopt the third 
respondent and Kashi Prasad as well as 
the second respondent and his wife 
agreed with the proposal. It does- not go 
further and say that Kedar. Nath there- 
after called the appellant and gave her 
authority to adopt the third respondent, 
We are not at all satisfied that even this 
conversation between Kedar Nath and 
Nawal Kishore took place on the night 
between 16th and 17th February. It is 
indeed rather strange that the conversa- 


tion in regard to the adoption of the 


_ the second respondent. Now 
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third respondent should have been tak=2n 
Place just on the previous night before 
the death of Kedar Nath. It was not the 
case of either party that Kedar Nath was 
in such a serious conditior. on 16th Fes- 
ruary that it was apprehended that he 
“might die on the next day, so that he 
might entertain the idea of adopting a 
son on the night of 16th February. But 
even if we assume for thea purpose 3f 
argument that such a corversation did 
take place between Kedar Nath amd 
Nawal Kishore and the second respon- 
dent and his wife agreed to the proposal 
of adoption of the third: respondent, it is 
quite possible that Kedar Nath might 
have put forward this proposal with a 
view to himself making the adoption, bat 
before he could make the adoption, ke 
died on 17th February, 1944. We do nct, 
therefore, think that the evidence of 
Nawal Kishore goes anyway near estab- 
lishing the case of the respondents. 

6. That takes us to the evidence ef 
the. majcr 
drawback from which this evidence su- 
fers is that the second respondent s 
clearly an interested witness. If the adop- 
tion of the third respondent is declared 
by the Court to be valid, the third re- 
spondent, who is his only natural som, 
would get additionally 1/6th share in the 
joint family properties. We would, there- 
fore, have to scrutinise the evidence cf 
the second respondent with great care 
and caution. Now it is no doubt true tha-, 
according to the evidence of the second 
respondent, the talk in regard to the 
adoption took place one day prior to the 
death of Kedar Nath and pn that dar, 
after obtaining the approval of the se 
cond respondent and his wife, Kedar 
Nath told the appellant to adopt the third 
respondent. But, we find it difficult t> 
accept this evidence. Nawal Kishore, who 
according to the evidence of the second 
respondent, was present at the time when 
Kedar Nath asked the appe:lant to adopt 
the third respondent, did nct support th2 
second respondent in his evidence thas 
any such authority was given by Keda- 
Nath to the appellant. Moreover, it is 
difficult to understand how this talk 
about taking the third respondent in 
adoption took place just on the previous 
night before the death of Kedar Nath. I: 
would seem as if Kedar Nath had pre- 
monition of his death and, therefore, or 
the previous night, he called the appel- 
lant and asked her to adopt the third re- 
spondent. That, we are afraid, is rather 
difficult to believe. It is alse strange that 
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if in the middle of January when the 
appellant came to Nagpur with her sis- 
ter’s son, Kedar Nath stated that he 
would not take the appellant’s sister's 
son in adoption, but that he would adopt 
the third respondent, why should he 
have waited till one day prior to his death 
to authorise the appellant to take the 
third respondent in adoption. We have 
already pointed out above that it was no- 
body’s case that Kedar Nath was so 
seriously ill on 16th February that he 
apprehended that he might die on the 
next day. Then why should he have 
thought of giving authority to the appel- 
lant to adopt the third respondent on the 
night of 16th February: he could have 
himself made the adoption on the next 
day. It is also difficult to understand why 
Kedar Nath who was lying ill even in the 
month of January should not have men- 
tioned anything in his will about the 
adoption of a son to him, if he was think- 
ing of taking a son in adoption. The entire 
story of Kedar Nath giving authority to 
the appellant to adopt the third respon- 
dent on the night of 16th February, 1944 
appears to be an afterthought and we 
cannot accept the same. 


7. We may point out that even the 
High Court felt that the evidence of 
Parmanand Chobey, Nawal Kishore and 
the second respondent was not sufficient 
to establish that authority had been 
given to the appellant by Kedar Nath to 
adopt the third respondent. .The High 
Court observed that 


“Had the matter rested there, it would 
undoubtedly have been difficult to hold 
that the appellant had been authorised by 
her husband to make the adoption.” 

But the High Court took the view that 
the subsequent conduct of the appellant 
in going through the ceremonies of adop- 
tion, executing a deed of adoption recit- 
ing that she had been authorised by her 
husband to make the adoption and mak-|- 
ing an application for appointment of 
herself as guardian of the third respon- 
dent led to the irresistible inference that 
She had been authorised by Kedar Nath 
to adopt the third respondent. We find 
it diffiult to agree with the reasoning of 
the High Court. It is no doubt true, as 
concurrently found by the learned trial 
Judge and the High Court, that the ap- 
pellant went through the ceremonies of 
adoption and executed a deed of adop-|. 
tion containing a recital that Kedar Nath 
had expressed his desire that the appel- 
lant should adopt the third respondent 
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.}and also made an application for ap- 
pointment of herself as the guardian o 
the third respondent. But we do not think 
that these circumstances are sufficient to 
establish the giving of authority br 
‘Kedar Nath to the appellant to make the 
adoption of the third respondent. There 
is nothing to show that the appellans 
was at any time aware that she could noz 


make a valid adoption without the auth-. 


ority of her deceased husband Keda? 
Nath. It is indeed difficult to believe that 
an uneducated rustic woman like the ap- 
pellant would be conversant with the re- 
quirement of the Banaras School of 
. Hindu ‘Law that an adoption cannot b= 

made by a Hindu widow without th2 
authority of her deceased husband. It is 
-}quite possible we would even say, quita 
certain—that the appellant went through 
the ceremonies of adoption under the im- 
pression that what she was accomplisk- 
ing was a valid act of.adoption and in 
these circumstances, to conclude from 
the factum of adoption that authority 
must have been conferred upon her by 
Kedar Nath to adopt a son would be a 
long jump in the argument which we 
cannot take. The deed of adoption ur- 
doubtedly contained a recital that Keder 
Nath at the time of his illness expressed 
his desire that-the appellant should adopt 
the third respondent, but significantty 
enough the deed of adoption does not 


state as to when this desire was express- — 


ed. Nor does it state that the second re- 
spondent and his wife agreed to the pro- 
posal made by Kedar Nath and ther2- 
after Kedar Nath told the appellant <o 
adopt the third respondent. On the con- 
trary what the recital says is that n 
obedience to the last desire of Kedar 
. Nath, the appellant requested the second 
respondent to give.the third respondent 
in adoption and the second respondent 
.agreed to this request. Moreover even if 
this recital was read over to the appel- 
lant before she signed the deed of ado2- 
tion, we cannot attach any undue in- 
portance to it, because the deed of ado» 
tion was executed on 1st March, 1944, on 
the 13th day after the death of Kedar 
Nath, and we find it difficult to believe 
that the appellant in the state of mind in 
which she must have been at that time 
in view of the death of her deceased- hts- 
-band, could possibly have understood all 
that was written in the deed of adoption 
or appreciated the implications of the 


recital set. out in the deed of adoption. It- 


.cannot be gainsaid that the appellent 
- made an application for appointment of 


. Vinod Kumar v. Narain Devi. 


- ALR, - 


herself as guardian of the third respon- 
dent, but that again may have been done 
by the appellant because she might have 
bona fide believed that the third respon- 
dent was her validly adopted son and 
from this, no inference can be drawn 
that she must have been authorised by 
Kedar Nath to adopt a son, unless it can 
be shown that at all material times she 
was aware that she could not make. a 
valid adoption without the authority of 
her deceased husband Kedar Nath. We 
are, therefore, of the view that the sub- 
sequent conduct of the appellant has no 
bearing at all on the decision of the ques- 
tion whether authority was given by 
Kedar Nath to the appellant to make an 
adoption. The High Court was in the cir- 
cumstances clearly wrong in taking the 
view that the adoption of the third re- 


_Spondent was valid and binding. 


8 We accordingly allow the appeal 
and modify the preliminary decree pass- 
ed by the High Court by declaring that 
the appellant is entitled to one-third 
share in the joint family properties, The 
preliminary decree in so far as it holds 
that 40 tolas of gold ornaments were the 
stridhan properties of the appellant and 
were not liable to be adjusted against 
her share inthe joint family properties 
is confirmed. The respondents will pay 
to the appellant costs throughout. 

; Appeal allowed. 
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(A) Delhi Rent Control Act (59 of 
1958), (as amended by Amendment Act 18 
of 1976), Ss. 25-A (1) and 25-B (10) — 
Combined effect. 

The combined effect of Section 25A and 
sub-sections (1) and (10) of Section 25B 
is that in whatever respect Section 25B 
makes a departure from the procedure 
prescribed in other chapters of the .Act, 
the provisions of Chapter III-A shall pre- 
vail but that where that Chapter does 
not provide for a variation, applications 
covered by sub-section (1) of Section 25B 
shall be treated at par with all other ap- 
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plications for the purposes of procedare. 
7 (Para 5) 
(B) Delhi Rent Control Act (59 of 


1958), (as, amended by Amendment Ac- 18 
of 1976), S. 25B (8) — Interpretation — 
Order refusing recovery of possession —~ 
Revisable. . 


The remedy against an order of the 
Controller refusing recovery of possession 
of the premises in dispute is by way of 
revision only as laid down in the pro~iso 
to S. 25B (8): 79 Rajdhani LR 493, Affirm- 
ed; 1977 Rajdhani LR 566; AIR 1979 
Delhi 17; 1979 Rajdhani LR 26 and 1379 
Rajdhani LR 159, Approved. (Parez 9) 
. The order covered by sub-section - (8) 
(and therefore, by the proviso also) would 
be a final order disposing of an appliza- 
tion on a conclusion of the proceedings 
under sub-section (4) or sub-section (7) 
of Section 25B. (Para 6) 

Sub-section (8) no doubt in terms 
speaks only of an order “for the recovery. 
of possession of any premises” and dees 
not mention one which refuses the rekef 
of eviction to the landlord; but then the 
expression “order for the recovery of 
possession of any premises” has to ba 
construed, in the context in which it €p- 
pears, as an order deciding an applicaton 
for the recovery of the possession of any 
premises, . : (Para 7) 

Sub-section (8) governs an, application 
covered by sub-section (1) of Section 25B 
and expressly takes away the right. of 
appeal or second appeal, while providing 
the remedy of revision instead. As tne 
provisions of sub-section (8) are exhats- 
tive of the remedies available to a per- 
son aggrieved by an order passed by t28 
Controller in applications, triable und=r 
Chapter IIIA, such applications fall. ovt- 
side the category of those which can 36 
disposed of like other applications und=r 
sub-section (10) read with the provisions 
contained in other chapters of the Act. 

(Para 3) 

(C) Delhi Rent Control 
1958), (as amended by Amendment Act 
18 of 1976), S. 14 (7) — Scope — Specicic 
direction barring execution of orders fr 
prescribed period — Not necessary, 


S. 14 (7) does not at all require that 
an order for the recovery of possessien 
of any premises should contain a direc- 
tion that the landlord would not be ea< 
titled to possession till -expiry of =x 
months. On the other hand, the sub-se:- 
tion itself declares that such an order 
would not be executable before a cec- 
tain period has expired: 
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Mr. Yogesh Kumar Jain and Mr. Mukul 
Rohtagi, Advocates, for Appellant; M/s. 


B. P. Bhandari, R. C. Bhatia and P. C, 
Kapoor, for Respondent, 


KOSHAL, J.:— This appeal by special 
leave is directed against the judgment 
dated August 7, 1979 of a single Judge 
of the High Court of Delhi accepting a 
petition made by the landlady for revi- 
sion of the order of an Additional Rent 
Controller (hereinafter called the Con- 
troller) of Delhi refusing to direct evic- 
tion of the tenant; ` - 


2. The landlady had sought eviction 
of the tenant from the premises in dis- 
pute on the ground covered by clause (e) 
of the proviso to sub-section (1) of Sec- 
tion 14 of the Delhi Rent Control Act, 
1958 (hereinafter referred to as the Act), 
namely, that she required them  bona- 
fide for occupation as a residence for 
herself. Her application being triable in 
accordance with the procedure laid down 
in Section 25B of the Act, the tenant 
sought the Controller’s leave to contest 
it on grounds which were stated in his 
affidavit. The leave was granted and 
thereafter the tenant filed a written 
statement contesting his eviction which 
was ultimately disallowed, The learned 
Controller held that although the land- 
lady had proved that she required the 
premises bona fide for her own occupa- 
tion, she was disentitled to the relief 
claimed by her for two reasons which 
were (1) that she had not proved service 
on the tenant of a notice under Sec. 106 
of the Transfer of Property Act, and, 
(2) that her application claimed eviction 
only in respect of a part of the premises 
let out which was not legally permissible. 

The landlady went up in revision to 
the High Court and the learned single 
Judge reversed both the findings which 
had peen. decided by the Controller 
against her. Two other points were raised 
before the-High Court on behalf of the 
tenant. It was contended, firstly, that the 
petition for revision was incompetent in 
view of the provisions of sub-section (8) 
of Section 25B of the Act and that only 
an appeal as contemplated by Section 38 
thereof should have been instituted be- 
fore the Rent Control Tribunal (herein- 
after ` called the Tribunal), The conten- 
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tion was negatived with the observation 
that a petition for revision as envisaged 
by sub-section (8) abovementioned lay 
against an order accepting or rejecting 
an eviction application, and against such 
an order alone, as laid down in Devi 
Singh v. Chaman Lal, 1977 Rajdhani LR 
566; R. K. Parikh v. Uma Verma, ILR 
(1978) 2 Delhi 786: (AIR 1979 Delhi 17); 
Bhagwati Pershad v. Om Perkash, 1979 
Rajdhani LR 26 and Mahavir Singh v. 
Kamal Narain, 1979 Rajdhani LR 159. 
The second contention was that the lease 
deed on which the landlady relied in 
support of the alleged tenancy was un- 
Stamped and therefore inadmissible in 
evidence. This contention . was repelled 
for the reason that although the said 
- deed was taken on the file subject to the 
objection made on behalf of the tenant, 


the objection was never pressed at the 


time of argument before the Controller. 
It was also observed by the learned single 
Judge that the contention was practi- 
cally meaningless as the tenant had never 
denied the tenancy in question. 


In the result the learned single Judge 
passed the impugned order directing the 
eviction of the tenant and, as already 
stated, that is the order impugned before 
us, 


3. It has been vehemently contended 
before us on behalf of the tenant-appel- 
lant that the opinion of the High . Court 
‘about the maintainability of the petition 
for revision of the order of the Control- 
ler is erroneous and that the only 
remedy open to the landlady against that 
order was by way of appeal to the Tri- 
bunal under Section 38 of the Act. In 


order to determine the acceptability of 


the contention it is necessary to under- 
take a somewhat detailed examination ol 
some of the provisions of the Act, especi- 
ally those which were introduced by = 
1976 amendment with effect from Ist ož 
December, 1975. 


4. The Act as originally framed pro- 
vided for the control of rents and .o2 
eviction of tenants. Various safeguards 
were created by it to ensure security of 
tenure to tenants residing in the urban 
area of Delhi and the right of the land- 
lord to evict his tenant was restricted 
in ambit so as to be available only if th 
existence of certain specified grounds was 
proved. Those grounds are enumerated in 
Clauses (a) to (1) of the proviso to sub- 
section (1) of Section 14 of the Act. The 
ground contained in clause (e) runs thus: 

“(e) that the premises let for residem- 
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tial purposes are required bona fide by 
the landlord fer occupation as a resid- 
ence for himself or for any member of 
his family dependent upon him, if he is 
the owner thereof, or for any person for 
whose benefit the premises are held and 
that the landlord or such person has no 
other reasonably suitable residential ac- 
commodation.” 

The jurisdiction to decide disputes aris- 
ing under the Act was vested in Control- 
lers and civil courts were divested 
thereof. Chapter VI of the Act made pro~ 
vision for appointment of Controllers, 
their powers and functions and appeals 
from their orders. Out of the sections 
appearing in that Chapter there. are 
three with which we are here concerned, 
They are Sections 37, 38 and 39. Sec- 
tion 37 lays down the procedure to be 
followed by the Controller and sub-sec- 
tion (2) thereof states: 

“Subject to any rules that may bs 

made under this Act, the Controller shall, 
while holding an inquiry in any proceed- 
ing before him, follow as far as may be 
the practice and procedure of a Court of 
Small Causes, including the recording of’ 
evidence.” 
Section 38 lays down that from every 
order of the Controller made under the 
Act an appeal shall lie to the Tribunal 
who shall have all the powers of a court 
under the Code of Civil Procedure when 
hearing an appeal. Section 39 provides 
for an appeal to the High Court against 
an appellate order passed by the Tribunal 
but makes it clear that such a second 
appeal shall lie only if it involves some 
substantial question of law. 


On the 9th of September, 1975, the 
Central Government took a decision that 
Government employees owning houses 
within the Union Territory of Delhi shall 
be required to vacate accommodation al- 
lotted to them by the Government with- 
in a period of three months beginning 
with the ist of October, 1975, and that 
in case they failed to vacate such accom- 
modation before the Ist of January, 1976, 
they would have to pay therefor licence« 
fee equivalent to rent at the market rate, 
In view of that decision it became neces 
sary to make special provision for enabl- 
ing such Government employees to evict 
their respective tenants.and to shift to 
their own houses. It was also felt that 
procedural delays required to be cut 
down in the case of disputes between the 
landlord and the tenant when the land- 
lord bona fide required the demised pre- 
mises for his own occupation. The Act 
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was, therefore, amended by Ordinance 
No. 24 of 1975 which was eventually re- 
placed by the Delhi Rent Cortrol 
(Amendment) Act (being Act No. 18 of 
1976 and hereinafter referred to as the 
Amending Act). The Amending Act irtro- 
duced in Chapter HI of the Act Section 
14A which provided for a right to a per- 
son in occupation of any residential pre- 
mises allotted to him by the Certral 
Government or any local authority to 
recover immediate possession of premises 
let out by him in case be was requ-red 
by the Government or the authority to 
vacate the residential premises alloted 
to him. The only other change effected 
by the Amending Act was to add a mew 
chapter, viz., Chapter IIIA, to the Act, 
The chapter is headed “Summary Trial 
of Certain Applications” and consists of 
three sections, viz., Sections 25A, 25B and 
25C, the first two of which may be re- 
produced in extenso: 

"25A. The provisions of this Charter 
Or any rule made thereunder shall have 
effect notwithstanding anything incons:st~ 
ent therewith contained elsewhere in ‘his 
Act or in any other law for the time 2- 
ing in force.” 

“25B. (1) Every ‘application by a lamd- 
lord for the recovery of possession of my 
premises on the ground specified in 
clause (e) of the proviso to sub-sect.on 
(1) of Section 14, or under Section 1<A, 
shall be dealt with in accordance with 
the procedure specified in this section. 


(2) The Controller shall issue summons, 
in relation to every application referred 
to in sub-section (1), in the form spei- 
fied in the Third Schedule, 


(8) (a) the Controller skall, in addition 
to, and simultaneously with, the issue of 
summons for service on the tenant, also 
direct the summons to be served by re- 
gistered post, acknowledgment due, 
` addressed to the tenant or his agent em- 
powered to accept the service at the plece 
where the tenant or his agent actualy 
and voluntarily resides or carries n 
business or personally works for gain 
and may, if the circumstances of tne 
case so require, also direct the publica- 
tion of the summons in a newspaper cW- 
culating in the locality in which the 
tenant is last known to have resided 3w 
carried on business or personally worked 
for gain. 

(b) When an acknowledgment purport- 
ing to be signed by the tenant or Hs 
agent is received by the Controller or 
the registered article containing the suri- 
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mons is received back with an endorse- 
ment purporting to have been made by 
a postal employee to the effect that the 
tenant or his agent had refused to take 
delivery of the registered article, the 
Controller may declare that there has 
been a valid service of summons. 

(4) The tenant on whom the sum- 
mons is duly served (whether in the 
ordinary way or by registered post) in 
the form specified in the Third Schedule 
shall not contest the prayer for eviction 
from the premises unless he files an affi- 
davit stating the grounds on which he 
seeks to contest the application for evic- 
tion and obtains leave from the Control- 
ler as hereinafter provided; and in de- 
fault of his appearance in pursuance of 
the summons or his obtaining such leave, 
the statement made by the landlord in 
the application for eviction shall be ` 
deemed to be admitted by the tenant and 
the applicant shall be entitled to an order 
for eviction on the ground aforesaid, 

(5) The Controller shall give to the 
tenant leave to contest the application if 
the affidavit filed by the tenant discloses 
such facts as would disentitle the land- 
lord from obtaining an order for the re- 
covery of possession of the premises on 
the ground specified in clause (e) of the 
proviso to sub-section (1) of Section 14, 
or under Section 14A. 

(6) Where leave is granted to the ten- ` 
ant to contest the application, the Con- 
troller shall commence the hearing of 
the application as early as practicable. 

(7) Notwithstanding anything contain= 
ed in sub-section (2) of Section 37, the 
Controller shall, while holding an im- 
quiry in a proceeding to which this 
Chapter applies, follow the practice and 
procedure of a Court of Small Causes, 
including the recording of evidence. 


(8) No appeal or second appeal 
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shall 


. lie against an order for the recovery of 


possession of any premises made by the 
Controller in accordance with the pro- 
cedure specified in this section: 

Provided that the High Court may, for 
the purpose of satisfying itself that an 
order made by the Controller under this 
section is according to law, call 
for the records of the case and 
pass such order in respect thereto as it 
thinks fit, 

(9) Where no application has been 
made to the High Court on revision, the 
Controller may exercise the powers of 
review in accordance with the provisions 
of Order XLVII of the First Schedule to 
the Code of Civil Procedure, 1908, 
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(10).Save as otherwise provided in this 


‘Chapter, the procedure for the disposal 


of an application for eviction on the 
ground specified in clause (e) of the pro- 
viso to sub-section (1) of Section 14, or 
under S. 14A, shall be the same as the 
procedure for the disposal of applications 


by Controllers.” : 


5. The non obstante clause occurring 
in Section 25A makés it quite clear that. 
whenever there is a conflict between the 
provisions of Chapter IIIA on the one 


hand and those of the rest of the Act or . 


of any other law for the time being in 


` force on the other, the former shall pre- 
© vail. Section 25B provides a special pro- 


cedure for the determination of an appli- 
cation by a landlord claiming recovery 
of possession from his tenant of the pre- 
mises let out to the latter on either of 
two grounds, viz. those’ specified in 
clause (e) of the proviso to sub-section (1) 
of Section 14 and in Section 14A., Thus 
if such an application is based on the 
ground that the landlord requires the 
demised premises bona fide for his own 
occupation as a residential accommoda- 
tion, it has to be dealt with in accord- 
ance with the procedure specified in Sec- 
tion 25B and not under the provisions 
contained in chapters other than Chapter 
IITA, in so far as the latter are incon- 


. sistent with the former. This follows di- 


` 


rectly from the provisions of Sec. 25A 
read with. those of sub-section (1) of Sec- 
tion 25B. That procedure envisages a 
short-cut to the conclusion of the pro- 
ceedings before the Controller and for 
that purpose makes the right of the ten- 
ant to contest the application of the land- 
lord subject to the Controller's leave ob- 


_ tained on grounds specified in an affida- 


vit. If no such affidavit is filed, the ques- 
tion of leave does not arise nor that of a 
contest by the tenant. Furthermore, ic 
the affidavit is filed but leave is refused, 
a contest by the defendant is again bar- 
red. In either case the proceedings imme- 
diately come to a termination by the 
passage of an order of- eviction of the 
tenant. In case, however, the required 
affidavit is filed and leave to contest is 
granted, the Controller has to 
on the usual inquiry but the same has 
again to be conducted in conformity with 
the practice and procedure of a Court 
of Small Causes, including the recording 


of evidence, This is the mandate of sul- 


section (7) of Section 25B, which makes 
a slight: departure in the matter. of prac 
tice and procedure from that to be fot- 


. lowed in other applications under tke 
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Act as laid down in sub-section (2)- of 
Section 37. ` 

Sub-section (8) of Section 25B ` makes 
another variation in the procedure and 
states that when an order for the re- 
covery of possession of any premises has 
been made by the Controller on an appli- 
cation covered by sub-section (1) no ap- 
peal or second appeal shall lie therefrom, 
In the case of such an order | therefore 
the provisions of Sections 38 and 39 are 
specifically made inapplicable. The sub- 
section further provides however for the 


‘remedy of revision by the High Court of 


any order made by the Controller under 
Section 25B, a remedy which is not avail~ 
able to a party in a dispute not covered 
by Chapter IITA. 


Reference may also be made here to 
sub-section (10) of Section 25B pointed- 
ly. That sub-section makes it clear that 
even in the case of applications falling 
under sub-section (1) of that section the 
procedure for their disposal by Control- 
ler shall be the same as in the case of 
other applications, except as is provided 


in Chapter IIIA. The combined effect of 


Section 25A and sub-sections (1) and’ (10) 
of Section 25B is that in whatever respect 
Section 25B makes a departure from the 
procedure prescribed in other chapters 
of the Act, the provisions of Chapter 
ITA shall prevail but that where that 
Chapter does not provide for a variation, 
applications covered by sub-section (1) 
of Section 25B shall be treated at par 
with all other applications for the pur- 
poses of procedure. 


6. It is in the above background that 
the question as to whether an appeal to 
the Tribunal or a revision to the High 
Court was competent against the order 
passed in the instant case by the Con- 
troller has to be decided, and that brings 
us directly to the meaning of sub-sec- 
tion (8) of Section 25B. The proviso to 
that sub-section gives power to the High 
Court to revise “an order made by the 
Controller under this section” which ex- 
pression is no doubt capable of being 
construed as any order of whatsoever 
nature passed by the Controller while 
acting in accordance with the procedure 
laid down in Section 25B. The proviso, 
however, has to be read as a legislative 
measure carved out of the sub-section to 
which it is appended and the order men- 
tioned therein has to be regarded as an 
order of the type which the sub-section 
speaks of, i. e., “an order for the recovery 


.of possession of any premises made . by 
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‘the Controller in accordence with the 
procedure specified in this section”. Trus, 
the order covered by sub-section (8) 


(and therefore, by the proviso also) would ~ 


be a final order disposing of an appliza- 
tion on a conclusion of the proceedings 
under sub-section (4) or sub-section (7) 
of Section 25B. This line of reason-ng 
does not present any difficulty. 


7. Learned counsel fcr the tenant 
however argued that for an order to be 
covered by sub-section (8) of Sec. 25B 
it must be an order for the recovery : of 
possession of any premises. made by the 


Controller. According to him, if an order 
does not direct recovery of possession by 


the landlord from the tenant, it is not 
an order which sub-section (8) would 
embrace. This contention, though rot 


wholly implausible, runs counter to the 
decision in Devi Singh v. Chaman Lal, 
1977 Rajdhani LR 566 (supra) (which was 
followed in Bhagwati Prasad v. Om Pra- 


kash, 1979 Rajdhani LR 26 (supra) and 
Mahavir Singh v. Kamal Narain, 1979 
Rajdhani LR 159 (supra)) and does rot 


find favour with us. Sub-section (8} 20 
doubt in terms speaks oniy of an order 
“for the recovery of possession of amy 
premises” and does not mention one 
which refuses the relief of eviction to the 
landlord; but then it appears to us that 
the expression “order for the recovery 
of possession of any premises” has to De 
construed, in the context in which it a3- 
pears, as an order deciding an applica- 
tion for the recovery of the possession >f 
any premises. Our reasons in this behelf 
are twofold. Firstly, if an order in 
favour of the landlord alcne was meant 
to be covered by sub-section (8), an order 
refusing such relief would be liable -0 


be called in question by way of an ap-. 


peal or second appeal under Section £8 
so that there would be two procedures 
for the end-product of the Controller's 
proceedings being called in question; ore 
when the same is in favour of the lanc- 
lord, and another when it ‘goes against 
him, which would obviously entail dis- 
crimination and make the sub-section 
suffer from a constitutional invalidity. It 
is an accepted rule of interpretation thet 
if a provision can be construed in a man- 
ner which ‘upholds its legal or constitu- 
tional validity it should if possible be sə. 
construed rather than the other way 
round. We do feel that the languaga 
used is not happy but then it would noż 
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be doing violence to it if it is construed . 
as just above stated. 


~ Secondly, the scheme of the Act and 
the object of the introduction of S. 14A 
and Chapter IIIA into it by the Amend- 
ing Act make us form the opinion that 
sub-section (8) of Section 25B is exhaus- 
tive of the rights of appeal and revision 
in relation to the proceedings held under 
that Chapter. Before the enforcement of 
the Amending Act, all disputes between 
a landlord and his tenant were liable to 
be dealt with according to a uniform pro- 
cedure before the Controller as also in 
appeal and second appeal. No distinction 
was made between one kind of dispute 
and another. When it was felt that the 
procedure prescribed in the Act defeated, 
by reason of the delay involved, the very 
purpose of an application made under 
clause (e) of the proviso to sub-sec. (1) 
of Section 14, especially in the case of 
landlords who themselves. held accom- 
modation allotted by the Government or 
a local ‘authority which they were re- 
quired to vacate, Section 14A and Chap- 
ter INIA were introduced by the Amend- 
ing Act so as to cut down the time-factor 
drastically, so much so that a tenant was 
required to obtain leave from the Con- 
troller for contesting an application for 
his eviction before he could put up his 
defence, and the Controller was given the 
power to refuse leave and straightway 
pass an order of eviction if he found 
that the grounds disclosed by the tenant 
in support of his right to dispute the 
landlord’s’ claim were not such as would 
disentitle the landlord from obtaining an 
order of eviction. Sub-section (7) further 
simplified the procedure on contest being 
allowed, even though sub-section (2) of 
Section 37 itself provided for a procedure 
in 
proceedings before a civil court. Then 
there is sub-section (8) which provides 
for the abolition of the right of 
appeal and ` second appeal and 
replaces it by a power in the High Court 
to revise an order passed by the Con- 
troller. That provision, as a part of the 
overall ‘picture painted, must necessarily 
be construed as laying down procedure 
exclusive of that provided in Sections 38 
and 39, and we hold that the four cases 
relied upon by the High Court in reject- 
ing. the contention raised on behalf of the 
tenant were correctly decided. 
` 8. In. the way of the above interpre- 

tation of sub-section (8) of Section 25B, 
the provisions of sub-section (10) thereof 
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do not pose a hurdle. All that sub-sec- 
tion (10) states is that the procedure for 
the disposal of an application for evic- 
tion covered by sub-section (1) shall be 
the same as the procedure for disposal 
of other applications by Controllers, ex- 


cept as provided in Chapter IHA. Sub- 


section (8) as interpreted by us governs l 


an application covered by sub-section (1) 
of Section 25B and expressly takes away 


the right of appeal or second 
appeal, while providing the remedy 
of revision instead. As we have held 


the provisions of sub-section (8) to be 
exhaustive of the remedies available ta 
a person aggrieved by an order passed by 
the Controller in applications triable 
under Chapter IIA, such applications 
fall outside the category of those whick 
can be disposed of like other applications 
under sub-section (10) read with the pro- 
visions contaitied in other chapters of thë 
Act. 


9. As a result of the above discussior: 
we hold that the remedy of the landlady 
against the order of the Controller in the 
present case was by way of revisio» 
(and revision only) of that order by ths 
High Court as laid down in the provis# 
to sub-section (8) of Section 25B, eves 
though it was an order not directing, but 
refusing, recovery of- possession of th3 
premises in dispute. 


10. Another contention raised on be- 
half of the tenant was that the order 
passed by the High Court while revisin3 
that of the Controller was illegal inas- 
much as it did not specifically contain a 
direction that the landlady would not ba 
entitled to obtain ‘possession of the pre- 
mises in dispute before the expiration cf 
a period of six months from the date cf 
the order. The contention seeks support- 
from the provisions of sub-section (7) cf 
Section 14 of the Act which states: 

“Where an order for the recovery cf 
possession of any premises is made on the 
ground specified in clause (e) of the prc- 
viso to sub-section (1), the landlord shal 
not be entitled to obtain -possession 
thereof before the expiration of a pericd 
of 6 months from the date of the order.” 
Now this sub-section does not at all re- 
quire that an order for the recovery ef 
possession of any premises should corn- 
tain a direction of the type, above-men- 
tioned. On the other hand, the sub-sez- 
tion itself declares that such an order 
would not be executable before a certan 
period has expired. The declaration is 
part of the law of the land and would be 
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operative as such so that the landlady 
would not be entitled to execute the 
order made by the High Court in her 
favour before the expiry of six months 
from the date thereof notwithstanding 
the fact that the terms of sub-section (7) 
have not been made a part of that order. 

11. The only other ground urged in 
support of the appeal was that the land- 
lady had prayed for the tenant’s eviction 
from only a part of the premises and 
that such eviction could not legally be 
granted to her. The contention embraces 
a question of fact which has been decid- 
ed against the tenant by the High Court 
and for reconsidering which we do not 
find any reason. 

12. In the result the appeal fails and 
is dismissed but with no order as to costs, 


Appeal- dismissed, 
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Mr. S. N. Kacker, Solicitor General, 
(M/s. Ravinder Bana and M. N. Shrof, 
Advocates with him), for Appellants; Mr. 
Tirath Singh Munjral, Sr. Advocate (Mss. 
H. K. Puri and V. K. Bahi, Advocates 
with him), for Respondent No. 1: 

CAHNDRACHUD, C. J.:— This is . <n 
appeal by certificate granted by the High 
Court of Punjab and Haryana under 
Art. 133 (1) (a) of the Constitution in re- 
gard to its judgment dated March 12, 19€8 
in Civil Writ No. 1376 of 1967. 

2. On March 16, 1967 the Excise and 
Taxation Commissioner, Haryana, appe_- 
lant No. 2 herein, announced by publicz- 
tion of a notice that excise auctions fcr 
the financial year 1967-68 will be held o2 
March 27, 1967. The terms and conditions 
in regard to the auction of retail vends 
of country spirits were set out in a pam- 
phiet issued along with the notice. Thos> 
terms and conditions did nct accord with 
the rules then prevailing but were evi- 
dently announced so as to comply with 
the requirement of the new rules which 
were being brought into force. The 
amended rules issued by tke Excise and 
Taxation Commissioner (Financiat Com- 
missioner) were published in the Govern- 
ment Gazette dated March 31, 1967 and. 
came into effect on April 1, 1967. 


3. In the auction held on March 27 
1967 for the retail vend known as “Bis- 
wan Meel’, Sonepat, respondents offerec 
the highest bid for a quota of 62,10€ 
proof litres for which they tecame Hable, 
under condition 14 (iii) of the auction, tc 
pay an amount calculated at the rate of 
Rs. 17.60 per litre, that is to say, 
Rs. 10,92,960.00. On the bid being knock- 
ed in their favour, respondents deposited a 
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sum of Rs. 45,527.50, being 1/24th of the 
total amount payable by them, by way 
of security for the due performance of 
the terms of the auction, as required by 
Condtion No. 15 (1) of the auction and 
Rule 36 (22-A) of the Punjab Liquor Li- 
cence Rules, 1956 as amended. They 
started operating the vend from April 1, 
1967. a 


3:A. The successful bidder who is 
granted licence for retail sale of country 
liquor is required by Condition No. 15 (ii) 
of the auction read with Rule 36 (23) (2), 
to pay the licence fee in 22 equal instal- 
ments, each instalment being payable be- 
fore the 10th and 25th of every month, 
commencing on April 10. On the failure 
of the respondents to pay the instalments 
due for the periods ending with April 10 
and 25, 1967, the Excise and Taxation 
Officer, Rohtak, gave them notices dated 
15th and 25th April, 1967 calling upon 
them to make good the short-fall of 
Rs. 33,827.20 and Rs. 5,898.80 respective- 
ly, before April 20 and April 30, 1967. 
Since the respondents did not pay the 
amount, the Deputy, Excise and Taxation 
Commissioner, Headquarters, Haryana, 
gave them a notice calling upon them 
to show cause, within two days of the 
receipt of the notice, why their licence 
should not be cancelled under Sec. 36 (e) 
of the Punjab Excise Act, for their fail- 
ure to comply with the terms of the auc- 
tion in the matter of payment of the two 
instalments. By their reply dated May 
12, 1967, the respondents stated that they 
were illiterate villagers, that the terms 
of auction were not explained to them, 
that the district of Rohtak was in the 
grip of a severe drought leading to a fall 
in the sale of liquor, that April being a 
summer month, the consumption of 
liquor was less as compared with the 
consumption during winter months and 
that, there was in fact no default on -their 
part as alleged in the notice sent to them. 
On May 17, 1967, the Collector and De- 
puty Excise & Taxation - Commissioner, 
Haryana, passed an order, after hearing 
the respondents, cancelling their licence 
under Section 36 (b) and (c) of the Pun- 
jab Excise Act with immediate effect and 
stating that the vend will be resold on 


-` May 23, 1967 at 10.00 A.M. in the office 


of the Excise and Taxation Officer, Roh- 
tax, at the risk of the respondents. 


3-B. On May 22, 1967 respondents fil- 
ed a Writ Petition (No. 900 of 1967) which 
was dismissed by the High Court of Pun- 
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jab and Haryana on May 26, on the 
ground that it was premature. 


3-C. In pursuance of the order dated 
May 17, the “Biswan Meel” vend, Sone- 


- pat, was  reauctioned on May 23, 
1967, the highest bid received 
being of 15,000 litres, - which 
in terms of money comes ta 


Rs. 2,46,000.00. The .difference between 
the amount which the respondents were 
liable to pay under their bid and -the 
amount realised in the reauction comes 
to Rs. 7,41,577.40. 

4. On July 11, 1967 respondents were 
served with a notice dated July 7 by 
which they ‘were called upon to pay the 
aforesaid amount, failing which,’ they 


were warned, the. amount was liable tc 


be recovered as arrears of land revenue 
On July 18, respondents filed the presen: 
Writ Petition in the High Court challeng- 
ing the legality’ of the aforesaid notice. 


- The High Court allowed the Writ Peti- 


tion and quashed the order cancelling the 
respondents’ licence and calling upom 


them to pay the difference between the .- 


amount payable by them under their -bid 
and the amount realised in the reauction 
of the vend. It has given to the appellants 
a certificate to appeal to this Court unde? 
Art, 133 (1) (a) of the Constitution sinc? 
the subject matter in dispute was of tha 


. value of more than Rs. 20,000 at th? 


i 


time when the Writ Petition was fileċ, 
as also-on the date of the proposed 


appeal. 


5. It is no longer,” iñ dispute that the 
auction at. which thé. 
was accepted is governed by the Punjao. 
Liquor Licence Rules, 1956 as amended 
by the notification dated March 31, 19€7 
issued by the Excise. and Taxation Com- 
missioner, Haryana, which came into 
force on April 1, 1967. The amended rules 
in so far as they are relevant for our pur- 
Pose,. read thus: 

36. (1) Subject to such changes as the 
Financial Commissioner may make each 
year before the annual auctions the Cal- 
lector shall, on the basis of the probabe 
sales during the next licence year deter- 


- mine, in the case of country liquor vencs, 


‘the minimum quota of 


country liquor 
and the licence fee calculated thereon... 
EIEN The minimum quota 
licence fee calculated thereon...........-.. 
for each vend shall be announced by tae 
Presiding Officer at the time of auctioms. 

36. (16) Bids in respect of country 


. liquor vends shall be received in terms 


of quota of country „spirit in proof litres” 
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and tie 
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to be lifted during the- whole year, and 
the successful bidder shall þe liable to 
pay licence fee calculated by multiply- 
ing the quota bid by Rs. 17.60. 

36 (22-A). A person to whom a country 
spirit shop has been sold shall deposit in 
a Government Treasury under head. “Li- 
cence fee on country spirit” subordinate 
to Major Head “X-State Excise Duties” 
by way of security an amount equivalent 
to one-twenty-fourth of the amount of 
the licence fee determined under cl. (16) 
within a period of seven. days of the date 
of auction and the aforesaid amount of 
security shall be refundable to him at 
the end of the year, unless the same or 
any part thereof is forfeited or adjusted 
against any amount of fee, duty or 
penalty due from him in. respect of his 
licence, In the event of the amount of 
security. deposit or any part thereof being 
forfeited or adjusted as aforesaid the 
deficiency shall be made. good by him, 
within seven days of the happening of 
such an event failing which the licence 
shall be liable to cancellation by the 
authority by which it was. granted. 

36. (28) (2). A person to whom.a coun- 
try spirit shop is sold shall pay the 
amount or licence fee as calculated under 
clause (16) in 22 equal instalments, each 
instalment being payable on the: 10th 
and 25th of each month starting from 
the month of April. In the event of fail- 
ure’ to pay the instalment by. the due 
date, his licence may be cancelled. 

36. (23) (3) Notwithstanding anything 


‘contained in sub-cl. (2) (a) the licencee 


shall be entitled: to deduct: “from the 
amount of the licence fee to be paid by 
him such amount of still-head. duty as 
may ‘have been actually paid by. him on 
the. quota of: country spirit actually lift- 
ed by him not exceeding the. amount of 


- such duty payable in respect of the quota ' 


bid by him at the time of- auction. 

. 36. (24) When a licence has`been can- 
celled, the Collector or an Officer not 
below the rank‘of Excise and Taxation 
Officer authorised by him in this behalf 


_May resell it by public auction or by pri- 


vate contract in accordance with the 
procedure laid down in this rule and any 
deficiency in the licence fee and all ex- 
penses of such resale or attempted re- 
sale shall be recoverable from the ` de- 
faulting licensee in the manner laid down 
in Section 60 of the Punjab Excise Act, 


6. The High Court has summarised 
correctly the position emerging out of 
these rules in these words: ; ic AA! 
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“The auction is.on the. basis -of - the 
quota that has to be lifted for each par- 
ticular shop. In order to convert it im 
terms of money, each proof litre bid -s 
multiplied by Rs. 17.60 and that is how, 
the fee for a particular shop is fixed. The 
licensee is required to deposit one- 
twenty-fourth of the amotumt so arrived 
at as security. He is then to lift the quota 
specified for each month in the Rules 
and if he fails to do so, the amount short- 
lifted in terms of the licence fee for thet 
month is deducted from hbis security 
amount and he is required to make good 
the deficiency in the security. He may 
not sell even a litre of liquor; but what- 
ever quota of liquor he has bid for, th2 
money value of that quota by multiplying 
‘it by Rs. 17.60 per litre has to be paid by 
_ him. There is no escape from this.” 


7. One of the contentions raised bpe- 
fore the High Court was that the licence 
fee charged to the respondents, for fail- 
ure to pay which their licence was can- 
celled, was not fee properly so-called 
but was 'still-head’ duty or excise duty. 
and the rule requiring the payment ož 
such duty, even when no quota of liquor 
was actually lifted by the licensee, was 
unconstitutional for the reason that there 
can be no liability to pay still-head duty 
or excise duty unless the licensee takes 
or lifts the liquor. The High Court com- 
pared the Punjab Liquor Licence Rules 
of 1956 as they existed in 1966 and _ the 
Rules as amended in 1967 and came to 
the conclusion that, in subscance, there 
“was no difference in the nature of pay- 
ment which the licensee was liable ‘ta 
make under the two sets of rules; .what 
he has to pay under both is _ still-head 
duty or excise duty. ` 


'8 In Bhajan Lal Saran Singh & Co. 
v. State of Punjab, 1967 Cur LJ 460 
(Punj), (Civil Writs Nos. 538 and 1991 of 
1966), the High Court had struck down 
the relevant Rules of 1966 by holding 
that the levy, charge or recovery of any 
amount of still-head duty in respect of 
liquor which had not been actually lifted 
by the licensee was not justified and that 
the demand to that extent was liable to 
be quashed. In the instant case, since the 
liability under the 1967 rules was of a 
similar nature as the liability under the 
1966 Rules, the High Court followed the 
judgment in Bhajan Lal, quashed the 
levy and set aside the order whereby the 
respondents’ licence was cancelled and 
they were called upon to pay the differ~ 
ence between the amount which they had 
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agreed to pay under the terms of their 
auction and the amount realised in - the 
reauction of the vend. 


9. The sheet-anchor of the respon- 
dents’ argument before us is that the 
decision of the High Court in Bhajan Lal 
was affirmed by this Court in Civil Ap- 
peals 1642 and 1643 of 1968 (decided on 
August 21, 1972) and since, in the instant 
case, the High Court has merely followed 
the decision in Bhajan Lal, the State’s 
appeal must fail. If the matter were to 
rest there, as assumed by the respondents’ 
counsel Shri Tirath Singh Munjral, the 
contention would be unassailable be- 
cause the position would then approxi- 
mate to the application of a mathemati- 
cal formula: Bhajan Lal was: affirmed by 
this Court; the judgment of the High 
Court in the instant case follows Bhajan 
Lal, the judgment under appeal must, 
therefore, be upheld. But after the 
decision of the High Court in Bhajan Lal 
was affirmed by this Court on August 21, 
1972, the legal position has been further 
examined by a Constitution Bench of this 
Court in Har Shankar v. Dy. Excise & 
Taxation Commr., (1975) 3 SCR 254: 
(AIR 1975 SC 1121). The learned Solicitor , 
General places strong reliance on that 
decision and contends that the judgment 
of the High Court must, in the light of 
that decision, be overruled. We must pro- 
ceed to consider the decision in Har 
Shankar straightway, 


10. Har Shankar was a case from 
Punjab and though the instant case is 
from Haryana, the’ liquor auctions in both 
the cases are governed by. the Punjab 
Excise Act, 1. of 1914, and the Punjab 
Liquor Licence Rules, 1956, as amended 
from time to time. Har Shankar’s . case 
has an interesting relationship with the 
present proceedings because it was as 
a result of the decision of the Punjab 
and Haryana High Court in the instant 
case, which was rendered on March 12, 
1968 that the Punjab Liquor Licence 
Rules were further amended on March 
22 and the auction impugned in Har 
Shankar was held on March 23, 1968. The 
liability arising under the auction in Har 
Shankar was upheld by the High Court . 
and this Court, not under the Rules 
which are relevant in the instant case, 
but under the Rules which were amend- 
ed in order to meet the judgment of the 
High Court in the instant case, This, from 
the respondents’ point of view, would 
apparently furnish an important con- 
sideration for distinguishing the decision 
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in Har Shankar. But, as we will present- 
ly point out, the Solicitor General relies 
upon that decision on an aspect which is 
altogether different and of fundamental 
importance. 


1i. In Har Shankar (AIR 1975 SC 
1121), the appellants’ bid was accepted 
in an auction held on “March 23, 1963 
for the right to sell country liquor at 
two vends in Ludhiana. The appellants 
paid the security deposit but were unabl= 
to meet their obligation under the cond- 
tions of auction and fell in arrears. When 
the State demanded the paymen:, 
threatened to cancel the licences grant- 
ed to the appellants and declared its ir- 
tention to resale the vends, the appe} 
lants filed writ petitions in the High 
Court of Punjab and Haryana asking 
that the auction be quashed and the re- 
spondents be restrained from enforcing 
- the obligation arising under its terms and 
conditions. The High Court having diz- 
missed the writ petitions, the licensees 
filed an appeal to this Court by cert 
ficate. 


12, What is important for our purpose 
in this appeal is that the State of Punjab, 
which was respondent to the appeal n 
Har Shankar, raised a preliminary ob- 
jection to the maintainability of the writ 
petitions filed by the appellants and that 
objection was upheld by this Court. The 
preliminary objection was that such f 
the appellants who offered their bids in 
the auctions did so with a full knowledze 
of the terms and conditions attaching ło 
the auctions and that they could not 5e 
permitted to wriggle out of the contrac- 
tual obligations arising out of the accept- 
ance of their bids. Holding that the pre- 
liminary objection was well-founded, 
this Court observed: 


“Those interested in running the coun- 
try liquor vends offered their bids volun- 
tarily in the auctions held for granting 
licences for the sale of country liquor. 
The terms and conditions of auctics 
were announced before the auctions were 
held and the bidders participated in the 
auctions without a demur and with full 
knowledge of the commitments which 
the bids involved. The announcement of 
conditions governing the auctions was 
in the nature of an invitation to an ofer 
to those who were interested in the sale 
of country liquor. The bids given’in che 
auctions were offers made by prosp2c- 
tive vendors to the Government. The 
Government’s acceptance of 
was the acceptarice of willing offers made 
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to it. On such acceptance, the contract 
between the bidders and the Government 
became concluded and a binding agree- 
ment came into existence between them. 
The successful bidders were then grant- 
ed licences evidencing the terms of con- 
tract between them and the Government 
under which they became entitled to sell 
liquor. The licensees exploited the respec- 
tive licence for a portion of the period 
of their currency, presumably in ex- 
pectation of a profit. Commercial consi- 
derations may have revealed an error 
of judgment in the initial assessment of 


‘profitability of the adventure but that is 


a normal incident of trading transactions. 
Those who contract with open eyes must 
accept the burdens of the contract along 
with its benefits. The powers of the Fi- 
nancial Commissioner to grant liquor 
licences by auction and to collect licence 
fees through the medium of auctions can- 
not by writ petitions be questioned by 
those who, had their venture succeeded, 
would have relied upon those very 
powers to found a legal claim. Recipro- 
cal rights and obligations arising out of 
contract do not depend for their enforce- 
ability upon whether a contracting party 
finds it prudent to abide by the ‘terms 
of the contract. By such a test no con- 
tract could ever have a binding force.” 
(page 263) 

At page 266 of the Report, the Court fur- 
ther observed that the writ ‘jurisdiction 
of High Courts under Art. 226 was not 
intended to facilitate avoidance of obli- _ 
gations voluntarily incurred, , - 
. 13.7 The Writ Petitions filed by the 

respondents in the High Court: in the 
instant case are open precisely to the 
same objection which -was upheld by this 


_ Court in Har Shankar (AIR 1975 SC 


1121). They entered into a contract with 
the State authorities with the full know- 
ledge of conditions which they had to 
carry out in the conduct of their business, 
on which they had willingly and volun- 
tarily embarked. The occurrence of a 
commercial difficulty, imconvenience or 
hardship in the performance of those 
conditions, like the sale of liquor being 
less in summer than in winter, can pro- 
vide no justification for not complying 
with the terms of the contract which they 
had accepted with open eyes. The re- 
spondents could not, therefore, invoke 
the writ jurisdiction of the High Court 
to avoid the contractual obligations in- 
curred by them voluntarily. On this 
ground alone, the State is entitled to suc- 
ceed in this appeal. 


- for the sale of country liquor vends 


` 
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.14. The judgment in Har Shankar was 
followed in Sham. Lal v. State of Punjab, 
AIR 1976 SC 2045, where:n, appellants 
were the highest bidders in an auction 
; at 
various places in the State of Punjab. 
The appellants were called upon by the 
State to pay the amounts which they 
were liable to pay under the terms of 
the auction, whereupon they filed writ 
petitions in the High Cour: to challenge 
the demand. Relying upor the passage 
from Har Shankar extracted above, the 
Court held that the licensees could not 
be permitted to avoid the contractual 
obligations voluntarily incurred by ‘them 
and that, therefore, the High Court was 
right in refusing to exercise its jurisdic- 
tion under Art. 226 of the Constitution 
in their favour. 


15. In view of these decisions, 
preliminary objection 
learned Solicitor 
tainability of the writ petit-ons filed by 
the respondents has to be upheld. We 
hold accordingly that the High Court was 
in error in entertaining the writ peti- 
tions for the purpose of examining whe- 
ther the respondents could avoid their 
contractual liability by chellenging the 
Rules under which the bids offered by 
them were accepted and under which 
they became entitled to conduct their 
business, It cannot ever be that a licensee 
can work out the licence if he finds it 
profitable to do so; and he can challenge 
the conditions under which he agreed to 
take the licence, if he finds it commer- 
cially inexpedient to conduct his busi- 
ness, 


the 
raised by the 


16. Learned counsel for the respon- 
dents has called our attention to the dis- 
tinction, which this Court drew in Har 
Shankar (AIR 1975 SC 1121), between the 


Rules which were impugned in Har~™ 


Shankar on one hand, and fhose which 
were impugned in Bhajan Lal (1967 Cur 
LJ 460 (Punj)) and in the instant-case on 
the other. There is no doubt that such a 
distinction exists. In fact, the judgment 
of the Punjab and Haryana High Court 
which is impugned before us was speci- 
fically referred to. at page 283 of the Re- 
port in Har Shankar but was distinguish- 
ed on the ground that the rules in the 
two sets of cases were different. As we 
have already pointed out, the licensing 
rules were amended on March 22, 1968 
because of the judgment which the High 
Court gave in this case on March 12, 1968 
and the auction in Har Shankar was held 
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in pursuance of the amended rules on 
March 23, 1968. But that, to our mind, is 
a separate matter altogether. Even if it 
be true that there is difference between 
the rules involved in the present case 
and those which came up for examination 
in Har Shankar, the preliminary objec- 


-tion rests on an entirely different basis 


which would remain unaffected by the 
difference in the two sets of Rules. We 
must, therefore, affirm that, even assum- 
ing that there is a material difference in 
the Rules which are relevant for our pur- 
pose and the Rules which were impugn- 
ed in Har Shankar, the writ petitions 
filed by the respondents are liable to fail 
on the narrow ground on which the pre- 
liminary objection of the State was up- 
held in Har Shankar. 


17. Apart from. the fact that the re- 
spondents’ writ petitions are liable to 
fail on the ground stated above, the 
State’s appeal must succeed on another 
ground canvassed by the learned Solici- 


‘tor General which was also urged and 


accepted in Har Shankar. It was observ- 


-ed in Har Shankar that the main focus 


of controversy on the merits of the mat- 
ter related to the power of the Govern- 
ment to levy and realise large licence 
fees either through the medium of auc- 
tions or on scales fixed under the rules. 
After referring to the long history of 
liquor licensing and after considering 
the various provisions of the Punjab Ex- 
cise Act, 1914 and the Rules framed there- 
under, this Court held that since rights 
in regard to the manufacture and sale of 
intoxicants are vested in the State, it is 
open to it to part with those rights for 
consideration; that the amounts which are 
charged to the licensees who offer their 
bids in auction sales of vends are neither 
in the nature of a tax nor in the nature 
of excise duty; and that, the true nature 
of the charge which. the Government 
levies in such cases is that it is a price 
which the State charges as a considera- 
tion for parting with its privileges in 
favour of the licensee. Such a charge is 
a normal incident of a trading or business 
transaction. What the State could itself 
do in the exercise of its privilege, it auth- 
orizes another to do by charging a` price 
for parting with its privilege. A price 
can neither be a tax nor excise duty. 


18. The High Court has recorded in | 
its judgment a concession said to have 
been made by the learned Advocate 
General on behalf of the State of Har- 
yana that “Rupees 17.60 is the still~-head 
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duty per proof litre”. In the applicatior 
dated May 2, 1968 filed by the State Gov- 
ernment in the High Court for certificate 
to appeal to this Court, it was stated 
that in the interest of justice it was ne- 
cessary that the points involved in the 
writ petition be decided by the Supreme 
Court since they affected “lacs of rupees 
as excise duty”. This makes it plausible 
that the concession was made. But cor- 
sidering the tenor of the arguments ač- 
vanced on behalf of the State Govern 
ment in the High Court, it does not. ap- 
pear likely that any concession wes 
made by the Advocate General regarding 
‘the nature of the charge. It is disputed 
before us that the Advocate General 
made any such concession: and indeed 
even in the Memorandum of Appeal 
which was filed in this Court, it was sta.- 
ed specifically that the High Court was 
in error in sayirg that the Advoca-e 


Genera] had made the particular conces- . 


sion and that, as a matter of fact, “it wis 
vehemently argued by the Advocace 
General that the auction was only -n 
terms of money which was to represeit 
the amount of fee for the privilege f 
selling country’ liquor at a particular 
shop; only the amount of money was to 
be calculated by multiplying the number 
of proof litres bid by Rs. 17.60 p.”. We 
might add that the concession, if ary, 
made by the Acvocate General in tie 
High Court cannot affect the true legal 
position that the amount which the rte- 
spondents became liable to pay uncer 
the terms of the auction is not excise or 
still-head duty but is a price which the 
Government charged for parting with its 
privilege, during the currency of fhe 
period covered by the contract. 


19. On this consideration also, apart 
from the validity of the preliminary cb- 
jection, the respondents’ writ petition is 
liable to fail. The amount which the <e- 
spondents agreed to pay to the State Gev- 
ernment under the terms of the auct.on 
is neither a fee properly so-called whch 
would require the existence of a quid 
pro quo, nor inceed is the amount in che 
nature of excise duty, which by reason 
of the constitutional constraints has to 
be primarily a duty on the production or 
manufacture of goods produced or manu- 
factured within the country. The respon- 
dents cannot, therefore, complain that 
they are being asked to pay “excise 


duty” or “still-nead duty” on quota of. 


‘liquor not taken, lifted or purchased vy 
them. The respondents agreed to pay a 


certain sum under the terms of the éuc-- 
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tion and the Rules only prescribe a con- 
venient mode whereby their liability 
was spread over the entire year by split- 
ting it up into fortnightly instalments. 
The Rules might as well have provided 
for payment of a lump sum and the very 
issuance of the licence could have been 
made to depend on the payment of such 
sum. If it could not be argued in that 
event that the lump sum payment re- 
presented excise duty, it cannot be so 
argued in the present event merely be- 
cause the quota for which the respon- 
dents gave their bid is required to be 
multiplied by a certain figure per proof 
litre and further because the respondents 
were given the facility of paying the 
amount by instalments while lifting the 
quota from-time to time. What the re- 
spondents agreed to pay was the price of 
a privilege which the State parted with 
in their favour. They cannot, therefore, 
avoid their liability by contending that 
the payment which they were  calied 
upon to make is truly in the nature of 
excise duty and that no such duty can 
be imposed on liquor not lifted or pur- 
chased by them, 


28. In Panna Lal v. State of Rajas- 
than, (1976) 1 SCR 219: (AIR 1975 SC 
2008) it was held by this Court that the 
licence fee stipulated to be paid by the 
licensees was the price or consideration 
or rental which the Government charged 
them for parting with its privilege and 
that it was a normal incident of trading 
Or business transaction. It is true that 
the Court also said that no excise duty 
could be collected on undrawn liquor but 
it held that while enforcing the payment 
of the guaranteed sum or the stipulated 
Sum mentioned in the licences, the Gov~ 
ernment was not seeking to levy or re- 
cover excise duty on undrawn liquor. In 


-the instant case too, what the Govern- 


ment is trying to recover from the re- 
spondents is in essence the price of the 
privilege with which it has parted in 
their favour and not excise duty on un- 
drawn liquor. 


21. Strong reliance was placed by the 
respondents on the decisions of this Court 
in Bimal Chandra Banerjee v. State - of 
Madhya Pradesh, (1971) 1 SCR 844: (AIR 
1971 SC 517), State of Madhya Pradesh 
v. Firm Gappvlal, ete, (1976) 2 SCR 
1041: (ATR 1976 SC 633) and Excise Com- 
missioner, U. P., Allahabad v. Ram 


- Kumar,- (1976) Supp SCR 532: (AIR 1976 


SC 2237) in support of their contention 


. that what they are called upon.to pay 
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by the Government is excise duty. In 
Bimal Chandra Banerjee, it was held by 
this Court that the levy af excise duty on 
undrawn liquor was beyond the power 
of the State Government and that, there- 
fore, the rule imposing the condition to 
that effect was invalid. Tnat decision was 
followed in the Madhya Pradesh case 
where also, the licensees were required 
to pay what was described as “pratikar”, 
which was nothing but excise duty on 
undrawn liquor. The same situation ob- 
tained in the U. P. case because, the real 
nature of the payment which the licen- 
sees were required to make there was 
excise duty on undrawn liquor. 


22. These decisions cannot help the 
jrespondents because the rue posit on, 
as stated earlier, is that the amount 
which the respondents are called upor to 


pay is not excise duty on undrawn liquor - 


but is the price of a privilege for which 
they offered their bid at the auction of 
the vend which they wanted to conduct, 


J 
_ 28 Thus the respondents must ail 
in their contention both on account of 
the objection to the. maintainability of 
‘their writ petition and on merits con- 
cerning the nature of the payment which 
they are liable to make, 


24. “There is however one other paint 
which cannot be overlooked and on whch 
the respondents may possibly have a 
plausible case. It is urged by Shri Tirath 
Singh Munjral for-the respondents that 
the reauction which was keld on May 
23, 1967 was not in accordance with the 
Rules and, therefore, the respondents 
cannot-be called upon to pay the differ- 
ence between the amount which they had 
agreed to pay and the amount which was 
fetched in. the reauction o2 the vend. In 
para 14 of the writ petition, it is averred 
that the respondents were never inform- 
ed as to where and at whet time tne 
resale of the vend would te held on May 
23, that no. notice of the :ntended resele 
was given as required by R. 36 (3) of the 
Punjab Liquor: Licence Rules 1956, that 
in fact no other notice wes published or 
affixed at any conspicuous public plaze 
notifying the proposed resale nor indeed 
was the resale announced even by ‘the 
beat of drum. According to the respon- 
dents no wide publicity wes given to the 
reauction and even the residents of the 
adjoining villages who would have been 
interested in offering bids were not aware 


of the reauction. All that happened- cn - 


. State of Haryana v. Jage Ram . 
May 23, according. to the 
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respondents, 
was that one Lal Chand, a leading licen- 
see of Haryana, went to the office of the 
Excise and Taxation Officer, Rohtak, and 
managed to have -his bid accepted. These 


‘irregularities, it is contended, resulted in 


the startling consequence that whereas 
in the auction held on March 27, 1967 
the highest bid, namely, of the respon= 
dents was for a quota of 62,100 litres 
equivalent to Rs. 10,92,960.00, in the re- 
auction held on May 23, 1967 the highest 
bid was only for a quota of 15,000 proof 
litres equivalent to Rs. 2,46, 400.00. 


25. In the counter-affidavit dated 
Aug. 16, 1967 filed by Shri Pritam Singh, 
Deputy Excise & Taxation Commissioner, 
the allegations made in paragraph 14 of 
the writ petition are denied by saying 
that the reauction held on May 23, 1967 


.“was duly published in accordance with 
_ rules,” 


26. The High Court has rejected the 
contention of the respondents in this be- 
half. But it seems to us that its judgment 
on this aspect of the matter suffers, with 
respect, from a misunderstanding of the 
grievance of the respondents, Their main 
grievance that due publicity was not 
given to the reauction, as a result of 
which proper bids were not received, has 
been overlooked by the High Court and . 
it merely dealt with the question whe- 
ther the respondents themselves had 
notice of the reauction and whether the 
date of the reauction ought to have been 
fixed by the Financial Commissioner him- 
‘self and py no other person. The High 
Court is right that the respondents did 
have notice of the reauction, as is clear 


„from the order dated May 17, 1967 pass- 


ed by the Deputy Excise & Taxation 
Commissioner, Headquarters, Haryana,- 
while cancelling the respondents’ licence. 
It also appears clear that the date of the 
reauction need not be fixed by the Fi- 
nancial Commissioner himself. But there 
is no discussion whatsoever in the judg- 
ment of the High Court, on the question 
as to whether due publicity was given 
to the reauction as required by the Rules.. 
In para 14 of their rejoinder-affidavit fil- 
ed in the High Court on Sept. 14, 1967, 
respondents had stated that it was in- 
correct that the reauction was duly pub- 
lished in accordance with the Rules. 
Along with their rejoinder, respondents 
filed affidavits of three Sarpanchas, three 
members of the Panchayats and a Lam- 
berdar to show that no notice whatsoever 


2026 S.C. 


was given of the reauction to the people 
in the vicinity of Biswan Meel village. 
The High Court has not even made a re- 
ference to these affidavits, while dealing 
with the particular point (namely, con- 
tention No. 2 before the High Court), 
which bears out what we have stated 
above that it really misdirected itself 
while examining the contention raised by 
the respondents in regard to the absence 
of due publicity for the reauction. 


27. This makes it necessary to re- 
mand the matter to the High Court in 
order to enable it to record its findings 
on two outstanding questions: (1) Whe- 
ther it was necessary according to the 
Rules which were in force at the relevant 
time to give adequate publicity to the 
reauction and, (2) if so, whether such 
publicity was in fact given to the re- 
auction. If the officers of the State have 
defaulted in carrying out, their obliga- 
tion, if any, in the matter of giving due 
publicity to the reauction, the conse- 
quence could be that the respondents 
may not be liable to pay the difference 
between the amount which they were 
liable to pay and the amount realised in 
the reauction, 


28. In the result, except for the con- 
tention in regard to the two -questions 
mentioned in the preceding paragraph 
the State must succeed. We shall, . how- 
ever, have to await the findings of the 
High Court on the two points mentionec 
above before passing the final order 
which can only be done after the finding. 
of the High Court are received. We 
direct the High Court to decide the afore- 
said questions on the material as it stands 
on the record and on such further mate- 
Tial as the parties may desire to adduce, 
The State, especially, may like to file 2 
further affidavit in reply to the rejoindez 
affidavit of the respondents along wita 
which the affidavits of three Sarpanchas, 
three members of certain Panchayats ani 
of a Lamberdar were filed. The Higa 
Court will certify its findings to ths 
Court within three months from today. 


Matter remanded, 
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A. C. GUPTA AND 
E. S. VENKATARAMIAH, JJ. 

Civil Appeals Nos. 2261 (N) and 2308 
(N) of 1968, D/- 28-7-1980. 

Kochadai Naidu and others, Appellants 
v: Ayyalu Naidu and others, Respon- 
dents. 

' And 

Nagayaswami Naidu and others, Ap- 
pellants v. Kochadai Naidu and others, 
Respondents. 


Civil P. C. (5 of 1908), S. 96 — Suit for 
partition — Question whether particular 
property was joint family property — 
Well considered finding of trial court, 
beld, wrongly reversed by the High Court 
without there being valid ground. AIR 
1969 Mad 329, Partly Reversed. (Para 13) 


GUPTA, J.:— These are two appeals 
which arise out of a suit for partition 
filed in the court of the Subordinate 
Judge of Dindigul, Tamil Nadu on 17th 
September, 1958. Plaintiffs are the appel- 
lants in C. A. No. 2261 of 1968; in the 
other appeal C. A. 2308 of 1968, the ap- 
pellants are defendants Nos. 2, 3, 4 and 
5. 


' 2. Plaintiffs’ case as made in the plaint 
is as follows: The two plaintiffs and the 
five defendants constitute a joint Hindu 
family. The plaintiffs are the sons of the 
first defendant, Ayyalu Naidu. Defen- 
dants 1 and 2 are the sons of one Alagar 
Naicker. The third defendant is second 
defendant’s son. The fourth defendant 
is third defendant’s wife and defendant 
No. 5 is their daughter. In 1941 Alagar 
Naicker was allotted the properties men= 
tioned in Schedule A of the plaint on 
oral partition between himself and his 
agnates. Alagar Naicker died in 1942 and 
A Schedule properties devolved upon the 
plaintiffs and defendants 1 to 3 by survi- 
vorship. The second defendant being the 
eldest member of the family after Alagar 
Naicker’s. death used to manage the joint 
family properties. Alagar Naicker had a 
paternal uncle whose name was Kocha- 
dai Naicker. Kochadai Naicker had no 
male issue. According to the plaintiffs 
the second defendant in whom he had 
reposed great confidence used to manage 
all his affairs, The plaintiffs allege that 
in 1946 when Kochadai Naicker had be~- 
come old and infirm, defendants 1 and 2 
“had come to an understanding to divide 
the properties of Kochadai Naicker be- 
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tween themselves depriving his widow 
and daughters. Kochadai Naicker who 
married twice had four daughters by ais 
first wife and two daughters by the 
second. In pursuance of that plot the 
second defendant on December 27, 1844 
had a document executed by Kochajai 
Naicker which was described as a deed 
of adoption (Ext. B-7). In this document 
there is a recital that Kochadai Naicker 
had taken the first defencant in adopt:on. 
about 30 years ago. The plaintiffs assert 
that as a matter of fact Kochadai Naic- 
ker had not taken the first defendant in 
adoption at any time. According to che 
plaintiffs, defendants .1 and 2 acting in 
league brought into existence- a number 
of documents after 1944 in which che 
first defendant was deser-bed as son of 
Kochadai Naicker; in nore of the dozu- 
ments relating to Kockadai Naicker’s 
properties executed prior to 1944 che 
first defendant had been described as 
such, The plaintiffs’ versicn is that in she 
matter of bringing into existence 
aforesaid documents after 1944, the frst 
defendant, who was their father, was 
only a tool in the hands of the seccnd 
‘defendant who was his eljer brother and 
manager of their joint family. Kochadai 
Naicker died on February 16, 1946 leav- 
ing behind him two wives Kamakshi and 
Alagammal, and six daughters. Kamak- 
shi died in 1953; two of her daughters 
died before the suit was instituted. 


3. According to the plaintiffs scme 
time in 1947 a tentative arrangement was 
.agreed upon by the first and the second 
defendant for convenient enjoyment of 
the ancestral properties left by Alagar 
Naicker under which the first defendant 
had possession of items 29, 32, 33, 35 and 


40 and half of items 25, 28, 30, 31, 37, 
38 and 39 of properties mentioned in 
Schedule A to the plain:, while the se- 


cond defendant continued to be in poszes- 
sion and enjoyment of tke other prorer- 
ties described in that Schedule. In 1956 
the two brothers, defendants 1 and 2, 
appear to have fallen ou: when the first 
defendant while asserting his half skare 
in the properties of their father Alagar 
Naicker refused to part with any of 
Kochadai Naicker’s properties of which 
he was in possession in favour of the 
second defendant. The s2cond defencant 
resented what he thought was ungrate- 
ful conduct on the part of the first de- 
fendant after what the second defencant’ 
had done for securing Keochadai’s pro- 
perties for him. - 


Kochadai Naidu v. 
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4. The plaintiffs seek partition and 
Separate possession of the properties de- 
scribed in Schedules A, Al, B, C, D and 


`E of the plaint. The properties mention- 


ed in Schedules A and A1 were left by 
Alagar Naicker. According to the plain- 
tiffs, the second defendant purchased out 
of the surplus income of the joint family 
properties the B Schedule properties in 
his own name, and the properties of 
Schedules C, D and E respectively in the 
names of the third, fourth and the fifth 
defendants. In paragraph 31 of the plaint, 
the plaintiffs state: 

“The suit is filed for converting the 
joint possession of the plaintiffs along 
with defendants 1 to 3, in respect of the 
suit properties into separate possession of 
their 2/6 share in the same and on such 
severance allot a 2/6 share in the plaint 
properties and for taking an account of 
the income from the joint family pro- 
perties for the period of management of 
the 2nd defendant and to recover their 
Share of what is found due to the plain- 
tiffs on the taking of accounts. But the 
plaintiffs give up the amounts due to 
them for all years. Except for one year 
i.e. from 18-9-57 to 17-9-58.” 


5. The second defendant’s version in 
his written statement is that the first 
defendant since his adoption by Kocha- 
dai Naicker had ceased to be a member 
of Alagar Naicker’s family. He denies 
that he had ever come to any under- 
standing with the first defendant to grab 
Kochadai’s property after his death and 
divide it between themselves. According 
to the. second defendant he had no reason 
to entertain any such idea because the 
first defendant’s adoption by- Kochadai 
Naicker was true. Kochadai’s wife Kama- 
kshi Ammal had signed the deed, Ext. 
B-7, which had been registered. This 
document executed in 1944 sought to con- 
firm the adoption which was said to have 
been made about 30 years earlier. Ex- 
plaining why the fact of adoption was 
not recorded in writing when it was 
made, the second defendant says that 
“the parties very probably thought then 
that there was no need - for any such 
writing”, but “when moneys had to be 
borrowed from Chetty families for pur- 
poses of agriculture, money-lending 
Chettiars in view of the absence of a deed 
of adoption insisted that the first defen- 
dant should be described as the natural 
son” of his father. Therefore, the “par- 
ties had no option but to execute the said 
deed” in 1944. The second defendant de- 
nies that he brought into existence docu-. 
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ments to support the first defendant’s 
claim to Kochadai’s estate as adopted son 
against Kochadai’s widow Kamakshi 
Ammal. The story of a tentative arrange- 
ment in 1947 for convenient enjoyment 
of the ancestorial property left by Ala- 
gar Naicker mentioned in paragraph 20 
of the plaint is described by the second 
defendant as “imaginary” and “false”. 
He denies that the properties mentioned 
in Schedules B, C, D and E were acquir- 
ed out of the surplus income of the an- 
cestorial properties. The second defendant 
also contends that if it is true that Kocha- 
dai’s properties were obtained by the 
first defendant as a result of a pact be- 
tween him and the second defendant for 
their common benefit. Kochadai’s pro- 
perties also should be made available for 
division according tə the alleged pact. 


6. The third def2ndant who ‘is the 
second defendant’s son adopts his father’s 
written statement and adds that Items 1 
and 3 to 8 of Schedule C properties were 
purchased with his own funds and that 
he obtained a mortgage in respect of 
Item No. 9 by advancing loan also from 
his own funds. The origin of his funds 
is stated to be the properties given to 
him by his mother who, in her turn, got 
them as ‘Stridhan’ from her father’s 
family. As regards Item 2 of that sche- 
dule, which also stands in the name of 
the third defendant, it is stated that he 
is only a name-lender and the property 
belongs to one Chinnathayammal and 
that none of the perties to the suit has 
any manner of rigkt or title to it. 


7. The case of fourth defendant, wife 
of the third defendant, is that proper- 
ties of D and E Schedules have been pur- 
chased with the income of her own ‘Stri- 
dhan’ properties. i 


8. The first defendant who is the 
father of the plaintiffs admits the allega- 
tions in the plaint. He adds that for “con- 
venient enjoyment” a tentative arrange- 
ment was agreed upon by and between 
him and the second defendant in 1947 
under which the first defendant was in 
exclusive enjoyment of certain items of 
property of A Schedule and the second 
defendant. was “allowed to be in enjoy- 
ment” of a major rortion of the proper- 
ties of that schedule because by that time 
the first defendant “had managed to 
secure possession of some of the proper- 
ties of Kochadai Naicker”. The case of 
the defendant is that after 
Naicker’s death, his widow Kamakshi 

_Ammal and Kochadai’s daughters oppos- 


Kochadai Naidu v.-Ayyalu Naidu 
ed the first defendant’s- claim to the 
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estate of Kochadai Naicker. There were 
proceedings under Section 144 of the 
Code of Criminal Procedure . between | 
Kamakshi Ammal and the first defendant. 
Kamakshi Ammal died in 1953. There- 
after the second defendant claimed a 
share in the properties secured by the 
first defendant in Kochadai Naicker’s 
estate which the first defendant declined 
to surrender. Being disappointed the 
second defendant out of malice induced. 
Angammal, a daughter of. Kochadai Nai- 
cker, to file a suit in 1957 in forma pau- 
peris for partition and separate posses- 
sion claiming one-third share in Kocha- 
dai Naicker’s properties. In this suit the 
first defendant and the other daughters 
of Kochadai Naicker were impleaded as 
defendants. During the pendency of the 
proceedings the parties agreed to settle 
their dispute and the petition for leave 
to sue in forma pauperis which was then 
pending was allowed to be dismissed for 
default.. This was followed by a family 
arrangement evidenced by a registered 
deed dated October 22, 1957 (Ext. A-27). 


9. The trial court found on a con- 
sideration of the evidence that the docu- 
ment dated December 27, 1944 described 
as the adoption deed (Ext. B-7), though 
Kochadai Naicker had executed it, had 
been brought into existence fraudulently 
by defendants 1 and 2 together taking 
advantage of the age and inability of 
Kochadai Naicker to take care of his own 
affairs. The trial court found that prior 
to this “adoption deed” there was not.a 
single document in which the first defen- 
dant had been described as Kochadai 
Naicker’s adopted son, and the documents 
executed subsequent to the deed in which 
the first defendant has been described 
as such were all created “in pursuance 
of a scheme of fraud” for the purpose of 
laying a claim to Kochadai WNaicker’s 
estate. The trial court also disbelieved 
the oral evidence adduced in support of 
the case-of adoption. The trial court de- 
creed the ‘suit as follows: 


“In the result, the suit is decreed for 
partition of the immovable properties de- 
scribed in Schedules A,-B, C, D and E of 
the plaint into six shares and the pos- 
session of two such shares to the plain- 
tiffs and one such share to the Ist defen- 
dant. The plaintiffs are entitled to a par- 
tition of the moveables admitted to be in 
existence by the 2nd defendant in the 
written statement filed by him into . six 


‘shares. and possession of two such shares, 
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The ist defendant is entitled to a one- 
sixth share in them. The 2nd defendant 
will render an account of the income 
from the properties of the joint family- 
for the period from 18-9-1957 to 17-9- 
1958 as claimed in the plaint para 31. If 
any surplus from out of the income of 
the joint family propertizs is found to 
be with the 2nd defendant on taking such 
accounts, the plaintiffs would be enti-led 
to a 2/6th share in the same and the Ist 
defendant to a one-sixth share. Defen- 
dants 2 to 5 will pay the costs of the 
plaintiffs in this suit.” - 


10. The High Court on appeal preřer- 
red by defendants 2 to 5 also held tfhat 
. the contesting defendants had failed to 
establish. that the 1st. defendant was 
given in adoption to Kochadai Naicker, 
that “the evidence adduced about the 
factum of adoption” was “simply worth- 
less”. The High Court also rejected a 
contention raised on behalf of the emm- 
testing. defendants that the estate of 
Kochadai Naicker in the possession of 
first defendant should b2 treated and 
dealt with as joint family property of 
defendants 1 and 2 acquired by them by 
their joint labour and exertion. The H-gh 
Court pointed out from the relevant 
paragraphs of the plaint and the writzen 
statement of the first defendant 
whatever defendants 1 and 2 did was 
all for and on behalf of the first defen- 
dant for his benefit and that it was im- 
possible to, read into the pleadings a case 
of joint acquisition by jomt labour. In 
any event, it is clear fron what the trial 
court and the High Cour: have found 
that the first defendant’s right, if any, in 
Kochadai .Naicker’s estate rested on ihe 
family arrangement deed (Ext. A-327) 
dated October 22, 1957. The High- Court 
however held disagreeing - with the trial 
court that the plaintiffs and the first ce- 
fendant were not entitled to any shere 
in the properties of B Schedule except 
Item 2 and the C, D and E Schedules pro- 
perties. The High Court did not also 
allow the plaintiffs’ prayer for a direction 
on the second defendant to render c- 
counts saying: 3 


if IInd defendant is called upon 
to render an account...... equally the Ist 
defendant would be liable to render an 
account of the income from the proper- 
ties which were left in his possession. In 
such cases where several members of the 
family are put in possession of: separaie 
items of properties for convenient enjoy- 
ment, the. only relief that could be. 


oneeee 
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awarded is the. relief of partition by 
metes and bounds...... 

The High Court came to the following 
conclusions:— 


“(1) The Ist defendant Ayyulu is still 
a member of.the joint family of the con- 
testing defendants and it is hereby de- 
clared that the plaintiffs 1 and 2 are en~. 
titled each to 1/6th share and the st 
defendant another 1/6th share in the ‘A’ 
Schedule properties and the moveables 
as per the lower court decree. 

(2) The ‘B’ Schedule properties (except 
Item 2) and the C, D and E Schedules 
properties are not partible properties and 
the plaintiffs and 1st defendant are not 
entitled to any share therein: and 

(3) The plaintiffs and the ist defendant 
are not entitled to the relief of account- 
ing of the income from the properties,” 

Civil Appeal No. 2308 of 1968 

11. In this appeal defendants 2 to 5 
question the correctness of the finding 
that they had failed to establish that the 
first defendant was given in adoption to 
Kochadai Naicker. The trial court and the 
High Court have concurrently found that 
the story of adoption was not true, and 
this is a finding of fact. The finding is 
based on a consideration of the relevant 
material on record. We do not find any 
justification for interfering with this find- 
Ing on the evidence before us. This ap- 
peal must therefore be dismissed, 


C. A. No. 2261 of 1968 
12. This appeal relates to the proper- 


ties set out in B, C, D and E Schedules 
of the plaint. It has already been stated 


that, the High Court reversing the deci- 


sion of the trial court held that these 
properties except Item 2 of B Schedule 
were not partible properties and that the 
plaintiffs and the first defendant were 
not entitled to any share therein. The 
question is whether the High Court was 
right in reversing the findings of the trial 
court in respect of these properties. 


13. The properties of B Schedule may 
be taken up first for consideration. There 
are four items of property in B Sche- 
dule, It is not necessary to refer to Item 2 
which has been concurrently. found to 
be a joint family property. Items 1 and 
4 stand in the name of the second defen- 
dant who was examined as D. W. 6. In 
paragraph 31 of his written statement the 
second defendant says that “Items 1 and 
were “pur- 
chased by this defendant from out of the 
income of the joint family properties be- 
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longing to his family. Neither the plain- 
tiffs nor the first defendant has any right 
or title to the same”. It is not clearly 
stated what the second defendant meant 
by “his family”. Probably the reference 
was to the alleged joint family consisting 
of himself and his son, and this would be 
consistent with the case he sought to 
make that the first defendant had been 
adopted into another family and ceased 
to be a member of the original joint 
family. There is however no evidence 
what were these properties belonging to 
‘his family’ and whet was the income out 
of them. It has been found by both 
courts that the plaintiffs and the first 
defendant continued to be members of a 
joint Hindu family with the second and 
third defendants. The High Court how- 
ever came to the conclusion that Items 1 
and 4ofB Schedule were not joint family 
properties on the view that “in this case, 
till 1941 there were three branches and 
the second defendant was only a grand- 
son of the latest of the three branches. 
There is no evidence at all that the se- 
cond defendant hac any access to the 
family properties or enjoyment of the 
family properties”. It is difficult to see 
how this could be a valid consideration 
in negativing the finding of the trial 
court when the fact remains that there 
was the joint family and these two. items 
had been purchasec in the name of the 
second defendant. The High Court also 
thought that because these two items of 
property were purchased for compara- 
tively small sums, “it cannot be postulat- 
ed that the second defendant would not 
have acquired the properties himself”. 
But this is only a sarmise and there is no 
convincing evidence that the second de- 
fendant purchased these properties with 
his own money. The property mentioned 
in Item 3 also stands in the name of the 
second defendant. According to the se- 
cond defendant the money for purchasing 
this property was given to him by his 
wife and that he was only a benamdar. 
His case is that his wife at the time of 
her marriage received a cash amount oit 
Rs. 3,000 and that “this amount was im- 
proved and from out of the same” the 
sale price of the property was paid by 
her. The trial cour: disbelieved the story 
This is what the trial court said on the 
second defendant’s claim: “He says thas 
his wife was giver: money about fortr 
years ago when he married her but con- 
fesses that she did not invest that moner 
in any bank and did not lend that money 


to anyone. He admits that- there is no re 
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cord of any kind to show that she had 
any money of her own. It is seen from 
his evidence that her brother owns only 
about three acres of land worth about 
Rs. 7,000 or so now. He admits that her 
father had no money lending transac- 
tions of his own -and did not sell any pro- 
perty before this witness (second defen- 
dant) married his daughter.” We think 
the High Court had no valid ground for 
reversing the well considered finding o 
the trial court on this point. We are, 
therefore, of opinion that so far as pro- 
perties of B Schedule are concerned the 
decision of the trial court was correct 
and this was wrongly reversed by the 
High Court. i 


14. C Schedule consists of nine items 
of property. All these properties which 
include two mortgages are in the name 
of the third defendant. As. regards the 
property mentioned as Item 2 of C Sche- 
dule the third defendant says that this 
was purchased with the money and for 
the benefit of one Chinnathayammal and 
that he was only a benamdar. The trial- 
court refused to accept the story because 
Chinnathayammal had not been examin- 
ed. As regards Items 1 and 3 to 9 the 
trial court disbelieved the third defen- 
dant’s case that these properties were 


“acquired from the sum of Rs. 3,000 and 


jewels weighing 15 sovereigns. The High 
Court however found it believable that 
these properties were acquired out of the 
third defendant’s inheritance from his 
mother. We are inclined to agree with 
the High Court that C Schedule proper- 
ties are not partible, but on the other 
ground on which the finding of the High 


, Court on this point rests. The High Court 


points out that all these properties were 
acquired between 1952 and 1957 when, 
according to the statement made in para- 
graph 20 of the plaint, pursuant to 
a tentative arrangement for convenient 
enjoyment of the ancestral properties — 
the parties had been in separate posses- 
sion and enjoyment of some of the joint 
family properties. The finding is that 
these properties were acquired following 
the aforesaid arrangement out of the in- 
come of the properties of which the se- 
cond defendant was then in separate en- 
joyment. The trial court also found that 
the parties were in separate possession 
of certain properties in pursuance 
of a tentative arrangement entered into 
in 1947. The High Court observes: “The 
very idea of allotment for convenient en- 
joyment, though reserving a right to 
effect a final partition by metes and 
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bounds carries with it necessary imoli- 
cation that the two branches were 2n- 
titled to deal with the income accruing 
from the properties allotted to them in 
any manner they liked, ard either branch 
will have no claim as against the otner 
in respect of properties purchased ut 
of such income...... i will be meaning- 
less and frustrate the very object of zhe 
arrangement, if we import into this 
arrangement any liability to render ac- 
count inter se between the brothers for 
the income. The only logical and rational | 
basis on which this arrangement coald 
be understood and worked out is that the 
income from the properties allotted to 
the two branches will belong to the ve- 
spective branches”, We agree with the 
view taken by the High Court, and in 
this view Item 2 of C Schedule would 
also not’ be a partible property having 
been acquired within the aforesaid period 
if the benami story is not believable. 


15. D and E Schedules properties stand 
in the name of the fourth defendant wio 
is the wife of the third dafendant. The 
trial court did not accept a claim made 
by the third defendant that these pro- 
perties were purchased from the funds 
given to the fourth defendant by ker 
mother and held that wher. a joint family 
is found to be in possession. of sufficient 
nucleus to make the impugned acquisi- 
tions, then a presumption arises that tie 
acquisitions are joint family properties. 
The High Court however was of the view 
that no such presumption arises when 
the property stands in the name of a 
member of the family who is not a c> 
parcener. The correctness of this pry- 
position has been disputed on -behalf f 
the appellants. We do not find it neces 
sary to go into this question. All theze 
properties were acquired between 1955 
and 1956 when the aforesaid arrangement 
for convenient possession between the 
first and the second defendant was sub- 
sisting. On the ground on which the © 
Schedule properties have been found +0 
be non-partible, the properties of D and 
E Schedules also cannot be treated cs. 
‘Joint family properties. It is pointed ouf 
in the judgment of the High Court thet 
between 1953 and 1956 properties were 
purchased in the name of the first de- 
fendant as evidenced by exhibits B-13, 
B-14, B-17, B-18 and B-19 and also in 
the name of the first plaintiff, but these 
properties have not been brought int 
the hotchpot. The High Court concludes: 
“having regard to the fact that proper- 
ties were purchased: in the . individucl 
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names of the members of the family...... 
it has to be held that the intention of the 
parties is to hold these properties as 
their own...... ” Considering the circum- 
stances of the case we agree with the 
High- Court that D and E Schedules pro- 

perties are not partible. | 
16. In the result Civil Appeal 2308 is 
dismissed. Civil Appeal 2261 is allowed 
to the extent that in so far as B Schedule 
properties are concerned the decree of 
the High Court is set aside and that of 
the trial court in respect of these proper- 
ties is restored; the decree of the High 
Court is affirmed in respect of C, D and 
E Schedules properties. There will be no 
order as to costs in either of the appeals, 
Orders accordingly. 
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Coal Mines (Nationalisation) Amend- 
ment Act (67 of 1976), Pre. Ss. 3 (3), 4 
and 5 — Act cannot be said to be viola- 
tive of Art. 14 on ground that it discri- 
minates against workman in mines op- 
erated by agencies other than those con- 
templated by S. 3 (3) — Such agencies 


_cannot be considered deemed custodians. 


(Constitution of India, Art. 14). 


Coal Mines operated by agencies be- 
sides those contemplated by S. 3 must 
be deemed to be illicitly operated, and, 
hence the Act, conceived for conservation 
of a vital national resource, cannot 
said to be violative of Art: 14 on the 
ground that: it discriminates against the 
workmen working in mines operated by, 
instrumentalities other than those speci- 
fied in S. 3. The prescription . contained 
in S. 3 is comprehensive and the penalty 
provided by S. 4 makes it imperative. It 
being not permissible to operate the coal 
mines save by those specified in S. 3, it 
necessarily follows that workmen cannot 
claim any fundamental right to work 


these mines. The prohibition of mining 
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coal except as under S. 3 (3) is in the 
public interest. The ban is part of a na- 
tional policy, conceived for conservation 
of a vital national resource and the wis- 
dom of the regulation of fuel sources 
and their planned user is beyond argu- 
ment. The language of S. 3 (3) is express, 
explicit and admits of no exception. An 
aware court will not relax wher the lan- 
guage is peremptory, the legislation is 
charged with a critical purpose and even 
the commiserative cause of workman can- 
: mot override the larger cause of the 
nation. No nation no workman. (Para 5) 


Further, the managements of the mines 


. İn question cannot be considered to be 
deemed custodians. In the absence of the 
relevant notification contemplated by 
S. 5, it is impossible to postulate “deem- 
ed custodianship”. There are schedulec 
mines or notified mines, under the scheme 
of statutory management in the Manage- 
ment Takeover Act, Notifications are =€ 
sine qua non for custodianship, actual or 
deemed and absent such  notificatior 
after taking over management, no pri- 
vate agency can self-style itself as 
deemed custodian. It follows that on angy 
view of the matter: the managements 
other than those specified under S. 3 (3 
cannot claim to extract coal from anr 


coal mines. (Para 7i 
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KRISHNA IYER, J.— ‘Survival after 
death’ is the expression that aptly de- 
scribes these writ petitions relating to 
coal mining by private agencies long after 
a prohibitory legislation and an order by 
this Court repelling the challenges to 
the vires of that Act. Parliament by the 
Coal Mines (Nationalisation) Amendment 
Act, 1976 (Act No. LXVII of 1976) (for 
short, the 1976 Act) totally prohibited all 
mining of coal save by instrumentalities 
set out in S. 3, sub-sec. (3) which we may 
excerpt here: 

(3) On and from the commencement of 
Section 3 of the Coal Mines (Nationalisa- 
tion) Amendment Act, 1976.— 

(a) no person, other than— 

(i) the Central Government or a Gov- 
ernment company or a corporation own- 
ed, managed oF controlled by the Central 
Government, 

(ii) a freon a whom a sub-lease, re- 
ferred to in the proviso to cl. (c), has 
been granted by any such Government, 
company or corporation, or 


(iii) a company engaged in the pro- 
duction of iron and steel shall carry on 
coal mining operation, in India, in any 
form; 

(b) excepting the mining leases grant- 
ed before such commencement in favour 
of the Government, company. or . cor- 
poration, referred to: in clause (a), and 
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any sub-lease granted by any such Gcv- 
ernment, company or corporation, 
other mining leases and sub-leases in 
force immediately before such commen- 


cement, shall, in so far as they relate to - 


the winning or mining of coal, stand ter- 
minated; 

(c} no lease for winning or mining ccal 
shall be granted in favour of any person 
other than the Governmert, company 2r 
corporation, referred to in clause -(a): 

Provided that the Government, com- 
pany or corporation to whom a lease for 
winning or mining coal has been granted 
may grant a sub-lease to any person n 
any area on such terms and conditions as 
may be specified in the instrument granz- 
ing the sub-lease, if the 
company or corporation is satisfied that— 

(i) the reserves of coal in the area are 
- in isolated small pockets or are not suft- 
cient for scientific and economical deve.- 
opment in a coordinated and integrated 
manner, and 

(ii) the coal produced by the sub-lesse2 

will not be required to be transported hy 
rail. 
It is obvious that the provision is per 
emptory and the prohibition is mande- 
tory because there is punishment provic- 
ed for contravention of that provisior. 
Section 4 (1) of the 1976 Act makes 2 
breach of S. 3 (8) punishable with im- 
prisonment. 


2. ‘This broad spectrum ban in law 
arrested the extraction of coal and was 
naturally assailed as ultra vires by ths 
- Managements themselves in writ peti- 
tions under Art. 32. A bench of sever 
Judges of this Court heard erudite and 
elaborate arguments, at the end of whick 
the writ petitions were dismissed.* Bur 
it is not unusual for many litigants ‘ever 


though vanquished, to argue still’. Here 
however, the challenge and challenger 
are of different colour. For, the peti- 


fioners before us claim to be workmen 
who are thrown out of employment on 


account of the 1976 Act and lament in - 


this Court that they are discriminated 
against and on that score the law is viola- 
tive of Art. 14 of the Constitution. The: 
plea put forward is that in regard to 
nationalised. coal mines the workmen aré 


*Tara Prasad Singh v. Union of India 
(W. Ps. Nos. 111/77 etc. dated 7-5-1980) 
(Reported in AIR. 1980 SC 1682) 
(Though the judgment was. delivered 
on 5-5-1978, the reasons therefor were 
given on 7-5-1980.—Ed.). - i 
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taken care- of and théir. benefits assured, 
while in regard to coal mines where min- 
ing is prohibited by S. 3 (3) of the 1976 
Act the workmen are left in the cold. 
This is stated to be’ discrimination be- 
tween workman and workman, thus con- 
travening the mandate of equality before 
the law. Maybe, the writ missiles of 
the managements proved damp squibs 
but the workers undaunted by that re- 
buff, want to try a new weapon of ultra 
vires. The coal will go to the employers 
and the wages to the workers. 


3. The Union of India resists this re- 
lief and contends that the writ petitioners 
are mere reincarnations of the old 
managements which have fought and lost 
and are masquerading; as workmen so 
as to facilitate a second challenge. ‘The 
State asserts that clandestine coal mining 
mafia having been stopped, those rac- 
keteers are playing the maricha game 
through bogus workers in tears. Without 
going into the merits of this averment we 
may state that every other conceivable 
objection to the validity of the 1976 Act 
and other sister enactments had been 
urged in vain before the seven judges’ 
bench. Now the alleged workmen are 
complaining of discriminatory denial of 
benefits to one class of workers. -The 
Union of India counters this plea as 
factually a ruse for clandestine mining .. 
operations by managements and legally 
a second battle after the legal Waterloo 
hoping against hope that there is nothing 
to lose in a gamble. Even if a spell of 
stay were got the gain ‘will outweigh 
possible losses in litigation. Indeed, the 
State’s contention is that considerable 
losses to Government and traumatic con- 
seauences on the nation are being daily 
inflicted by such clandestine operations. 
The whole mischief contemplated by the 
1976 Act is being continued under the 
guise of invalidity of the legislation and, 
alternatively, by going to court and get- 
ting receivers appointed so that a legal 
colour is imparted to lawless depreda- 
tions. : 


4. It is true that nationalisation of 
coal, as a policy, has been evolved over 
the seventies. In the beginning, the 
management of coal mines was taken over 


‘and at.a later stage ownership itself vest- 


ed in the Union of India by virtue of 


“ownership of all coal mines—is the sim- 


ple and incontrovertible fact emerging 
from the bunch of legislations we- have 


‘been taken through. We are not going 
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into the catena of enactments and their 
sequence, covering this question, because 
they are being discussed in greater detail 
and fuller depth in the comprehensive 
judgment where reasons have yet to be 
given but the result, by way of briei 
order, has already been announced. Suf- 
fice it to say that the 1976 Act totally 
prohibits working of any coal mines by 
any agency other than those which have 
been set out in. S. 3 (3). Surely, there 
is no authority for the managements 
under whom the present petitioners are 
alleged to be workmen to operate coal 
mines in the face of the prohibition im 
the 1976 Act. There is a point of dispute 
raised by the Union of India that th2 
managements which have come up befor? 
this Court do not have even leases under 
the Mines and Minerals (Regulation an3 
Development) Act, 1957. This is contrc- 
verted by the other side but we -may 
side-step that issue because it is nct 
essential for the decision of this case, 
For one thing, no such lease is before us 
For another, what is relied on in some 
eases is hukumnamas as which cannot ad 
duty for leases. Even granting leases and 
their renewal by the State itself as -s 
asserted in a few cases, the frown ard 
force of the law stand four-square be- 
tween the mines and extraction of coal 
by any but the agencies specified in Sere 
tion 3 (3) of the 1976 Act. i 


5. It is common ground that there is 
no specification of the coal mines on 
question in the schedule to the nationa- 
lisation legislation of 1973; nor is there 
any specific notification relating ~ thereto. 
Investigation by the State or intimation 
by the private managements are obliga- 
tory under the appropriate legislation 
and in the absence of any intimation— 
tone has been produced before us— we 
have to presume that there are 10 
such coal mines as are set up before as, 
What apparently has been done, if at ell, 
is to do what has been described as 
‘scratching’, that is surface mining of ceal 
bearing areas, destructive of the natu-al 
resources of the nation without amy 
thought for the morrow and without ny 
reference to the planned, phased pro- 
gramme of exploitation of coal for he 
benefit of the country in the public sac- 
tor. We are satisfied that on the materials 
placed before us in all these cases, zhe 
mines, if any, are illicitly being operated, 
there being no sanction of the law. I is 
precisely to prevent this mischief of 
slaughter mining that S. 3 (3) was in- 
troduced and S. 4 was enacted to make 


Dejapada Das v. Union of India 


ALR. 


the activity punishable. The proscription 
is comprehensive and the penalty makes 
it imperative. Once we accept the posi- 
tion that it is not permissible to operate 
these mines save by those specified in 
the 1976 statute, it necessarily follows 
that workmen genuine or other, cannot 
claim any fundamental right to work’ 
these mines. The prohibition of mining 
coal except as under S. 3 (3) of the 1976 
Act, is in the public interest and indeed, 
the scheme shows that wherever public 
interest requires exploitation of coal 
mines it has been permitted in the pub- 
lic sector and even in the private sector 
so far as certain specified industries, 
such as iron and steel industries, are 
concerned. The ban is part of a national 
policy, conceived for conservation of a 
vital’ national resource and the wisdom 
of the regulation of fuel sources and 
their planned user is beyond argument. 
Therefore, the language of S. 3 (3) is 
express, explicit and admits of no excep- 
tion. An aware court will not relax when 
the language is peremptory, the legisla- 
tion is charged with a critical purpose 
and even the commiserative cause 0 
workmen — not wolves in sheep’s cloth- 
ing, as is asserted, — cannot override the 
larger cause of the nation. No nation n 
workman, l 


6. Assuming for a moment that the 
private managements are, as Dr. Chitale 
and Shri A. K. Sen urged, deemed custo- 
dians within the scheme of the legisla- 
tive takeover, they are necessarily to 
operate on behalf and under the direc- 
tion of the Central Government. Here 
is the Central Government protesting, as 
stridently as it can, against the mining 
operations by the alleged mine-owners, 
Both the State and Central Governments 
are making common cause and demand 
that no deemed custodian need work 
any mine on their behalf. Now can a sur- 
rogate custodian exceed the command of 
the principal to stop mining? The whole 









case of the Union of, India is 
that a clandestine cluster — a 
sort of coal mafia which may 


even have got share registers of work- 
men—is defying Government and ex- 
tracting coal on the sly. It is audacious 
for the dubious managements, under 
whom the petitioners are supposed to be 
innocent workmen, to represent to the 
court that they are ‘deemed custodians’ 
working on behalf of the Central Gov- 
ernment. 

7. Nor are we prepared to accept the 
naive case that. the. petitioners’ employers 
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can be regarded as deemed custodians 
under S.. 5. We may read S. 5 of the Ceal 
Mines Nationalisation Act. 1973. 

5. Power of Central Government to 
direct vesting of rights in a Government 
Company:— 

(1) Notwithstanding anything contained 
in’ Sections 3 and 4, the Central Govern- 
ment may, if it is satisfied that a Gow- 
ernment Company is willing to compy, 
or has complied, with such terms aad 
conditions as that Government may think 
fit to impose, direct, by an order in wri- 
ing, that the right, title and interest f 
an owner in relation to a zoal mine r2- 
ferred to in Section 3, shell, instead of 
continuing to vest in the Central Gov- 
ernment, vest in the Government Com- 
pany either on the date of publicaticn 
of the direction or on such earlier er 
later date (not being a date earlier thm 
the appointed day), as may he specifi 
in the direction. i 


(2) Where the right, title and interest 
of an owner in relation to a coal mime 
vest in a Government company under 
sub-section (1), the Government con= 
pany shall, on and from the date of sucn 
vesting, be deemed to have become the 
lessee in relation to such zoal mine æ 
if a mining lease in relation to the cod 
mine had been granted to the Govern- 
ment company and the period of such 
lease shall be the entire period for which 
such lease could have been granted unde- 
the Mineral Concession Rules and ali 
the rights and liabilities of the Centra 
Government in relation to such coal mine 
shall, on and from the date of such vest- 
ing, be deemed to have become the rights 
and liabilities. respectively, of the Gov- 
ernment company. 

(3) The provisions of sub-section (2) 0: 
Section 4 shall apply to a lease whick 
vests in a Government company as they 
apply to a lease vested in the Central 
Government and references therein tc 
the “Central Government” shall be con- 
strued as references in the Government 
Company. 


The notification required under 
S. 5 authorising the mine to be worked, 
is admittedly absent. No such notification 
exists or has been hinted at or is exist- 
ing. In the absence of the relevant noti- 
fication contemplated by S. 5, it is impos- 
sible to postulate ‘deemed custodianship’. 
There are scheduled mines or notified 
mines, under the scheme of statutory 
management in the Management Take- 
over Act. Notifications are a sine qua 
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non for custodianship, actual or deemed 
and absent such notification taking over 
management no private agency can self- 
style itself as deemed custodian. It fol- 
lows that on any view of the matter the 
managements other than those specified 
under S. 3 (3) of the 1976 Act can(not) 
claim to extract coal from any coal 
mines. If this conclusion is sound. as we 
have demonstrated it is, the inference is 
irresistible that no one can claim to 
extract coal as a workman, although in 
public interest, it is imperative that such 
operation should stop. We hold that there 
is no violation of Art. 14 of the Constitu- 
tion, vis a vis the workmen concerned]: 
assuming them to be real workmen. We 
have grave doubts about the veracitv of 
this piece of workmanship that the peti- 
tioners and others of their ilk are actual, 
not imaginary. Anyway, after the dis- 
missal of the managements’ writ peti- 
tions, the argument that the Act impugn- 
ed is ultra vires vis a vis workman is 
a daring legal workmanship. If a larger 
bench of this Court has already upheld 
the vires of a statute the discovery of a 
new argument cannot invalidate that 
decision. That proposition will make the 
binding effect of precedents, read in the 
light of Art. 4f a vanishing cream once 
a novel thought strikes a legal brain. 


8. The question of discrimination be- 
tween two classes of workmen hardly 
arises because one set of mines has been 
closed down validly. If the closure is 
valid, no one employed there has a right 
to force it open on the score of discrimi- 
nation. Denial of lay-off or other benefits 
belong to a different jurisdiction. If any 
workmen are really aggrieved that their 
interests are not protected and that their 
future is in jeopardy, it is certainly open 
te them to make representation to the 
Central Government for consideration of 
their lot, and certainly a welfare State 
will give due consideration for such re- 
presentation if it is satisfied that the 
grievance is genuine. We dismiss the writ 
petitions with costs, 


9. It has been mentioned on more 
than one occasion in this Court that 
interlocutory orders have been passed, 
that receivers have been appointed by 
civil courts, including High Courts, and 
that working of mines is licitly going on. 
In the face of the all-pervasive statutory 
prohibition which is peremptory in lan- 
guage and punishable in consequence, it 
is surprising that any Receiver could at 
all dare to work mines. While we dis- 
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approve of that conduct we make it per- 
- fectly plain that there will be no more 
sanction for any receiver or other officer 
of court to extract coal or coking coal 
from any mine in India. Section 3 (3) of 
the 1976 Act being mandatory and hav- 
ing been held constitutional by this Court, 
it-is no longer permissible for any court 
in India to appoint a receiver or other- 
wise permit extraction of coal or coking 
coal. We vacate all interim orders forth- 
with. 

10. It may be fair to the learned At- 
torney General, whose hunch we share 
to state that this wealth of “workers” 

` writ petition is a kind of litigation pup- 
petry, the illicit mine exploiters being 
the puppeteers and those who figure as 

workers-petitioners being the puppets. 
Writ petitions dismissed. 





AIR 198¢ SUPREME COURT 2036 
(From: Madras) 
V. R. KRISHNA IYER, R. S. PATHAK 
AND O, CHINNAPPA REDDY, JJ. 
Civil Appeal No, 1397 of 1972, D/- 6-8- 
1980. 

T. V. Mahalinga Iyer, Appellant v. The 
State of Madras and another, Respon- 
dents. 


Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (22 of 1959), Sec- 
tien 6 (2) — Public temple — Presump- 
tion that it is public temple — Burden on 
party claiming that it is private — On 
facts held that it was a public temple. 


It is undisputed law that so far as Tamil 
Nadu is concerned, there is an initial pre- 
sumption that a temple is a public ore, 
it being up to the party who claims that 
it is a private temple, to establish that 
fact affirmatively. This initial presump- 
tion must be rebutted by clinching testi- 
mony and the crucial question is as to 
whether the public worship in the temple 
as of right. Ordinarily, there may not be 
direct evidence regarding the exercise of 
such right and inference has to be drawn 
from a wealth of circumstances. The 
dedication to the public need not be by a 
deed and may be spelt out of the circum- 
stances present. The right of the public to 
worship is also a matter of inference. In 
the instant case the temple itself is situate 
on government property, processions 
with the deity are taken out and offerings 
are made, the structure ieee of 
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-various features referred to by the appel- 


ALR 


Gopuram & Mandapam also indicates the 
public nature of the temple. The fact that 
there had been contributions made by the 
public also leads to the conclusion: that 
the temple was not a private one. . 
(Para 2) 

KRISHNA IYER, J. :— This appeal by 
certificate turns on the character of a 
temple in the city of Madras as to whe- 
ther it is a private temple or a public 
temple, that is, a temple within the mean- 
ing of Section 6 (20) of the Madras Hindu 
Religious & Charitable Endowments Act, 
1959. The trial court held in favour of the 
plaintiff who claimed that the temple was 
private and brought a suit to set aside 
the order passed by the Commissioner, 
Hindu Religious & Charitable Endow- 
ments, but the High Court reversed the 
judgment and decree of the trial court: 
and held that the temple was public in 


` character and the authorities constituted 


under the Act had jurisdiction to manage 
the temple on that footing. 


2. Shri Balkrishnan, appearing for the 
appellant, has taken us through the de- 
tails of the evidence to impress upon us 
that High Court had grievously erred in 
holding that the temple was a public one. 
It is undisputed law that so far as Tamil 
Nadu is concerned, there is an initial pre- 
sumption that a temple is a public one, it 
being up to the party who claims that it 
is a private temple, to establish that fact 
affirmatively. -Of course, this initial pre- 
sumption must be rebutted by clinching 
testimony and the crucial question is as to 
whether the public worship in the temple 
as of right. Ordinarily, there may not 
be. direct evidence regarding the exercise 
of such right. and inference has to be 
drawn from a wealth of circumstances. In 
the present case, the High Court has gone 
into great detail and taken up circum- 
stance after circumstance to uphold its 
conclusion that the institution is a pubhe 
temple. The dedication to the public need 
not be by a deed and may be spelt out of 
the circumstances present. The right of 
the public to worship again is a matter of 
inference, In the present case, the foun- 
der is no more and he died issueless with 
the result that his family is extinct. A 
will had been executed by him and th 
trustees under the will are now claiming 
the institution as a private temple. The 












late court and discussed at some length! 
do not call for. reiteration and we desis? 
from doing so. It may be noted that the 
temple itself is situate on government 
property, that processions with the deity 


© 
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are taken out and that offerings are mace, 
that the structure especially of Gopuram 
and Mandapam also indicates the puElic: 
nature of the temple. Mary other facts 
have been accumulated by the High 
Court and the evidence (Ex. B-1) in the 
_ case also supports the conclusion that 

there had been contributions made by the 
public and the temple was not a privete 
one. We are not inclined to re-appracse 
the evidence in this Court as we ere 
thoroughly satisfied that no serious error 
of law or perspective or mis-appreciation 
of evidence has been pointed out in tre 
judgment of the High Court. We are, 
therefore, constrained to reject the case 
of the plaintiff-appellant that the instita- 
tion is private or that the deity is a 
family idol. We accordingiy dismiss the 
‘appeal, 
_ 3. In the peculiar circumstances of the 
case, we direct that the parties will bear 
their costs throughout. 

Order accordingl7, 





AIR 1980 SUPREME COURT 2037 
(From: Andhra Pradesh)* 
O. CHINNAPPA REDDY AND 
A. P. SEN, JJ. 
Civil Appeals Nos. 3429-3432 of 197%, 
D/- 4-8-1980. l 
Rajamalliah and another, Appellants t 
Anil Kishore and others, Respondents. 


Constitution of India, Art. 136 — 
Power of Supreme Court — Cannot su» 
-7 motu call records of lower court. Writ 
Appeals Nos. 358, 359, 397 & 398 of 19745, 
D/-- 22-11-1979 (Andh. Pra.) Reversed. 


The Supreme Court while supreme as 
an Apex Appellate Court with plenary 
appellate powers under Article 136, is no- 
a Court of. superintendence and possesses. 
no powers to suo motu call for the records 
and quash orders of Courts in the lower 
rungs of the judicial ladder. Writ Ap- 
peals Nos. 358, 359, 397 & 398 of 1979, D/- 
29-11-79 (Andh Pra), Reversed. (Paral! 

Mr. S. N. Kacker, Sr, Advocate (M/s, 
A. T. M. Sampath and P. N. Ramlingam, 
Advocates with him), for Appellants in 
all the Appeals; Mr. E. C. Agarwala Ad- 
vocate, for Respondents. in C. As. Nos.. 
3430 and 3432. of 1979; Mr. B. Parthsarthy 
Advocate, for the State of Andhra Pra- 
desh in all the Appeals. i 


xWrit Appeals Nos, 358, 359, 397 & 398 of 
1979, D/- 22-11-1979 (Andh. Pra.) 
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CHINNAPPA REDDY, J.:— We are 
constrained to make some observations in 
the interests of judicial propriety 
decorum and discipline and we do so with 
regret. A learned single Judge of the High 
Court, sitting in the vacation, has enter- 
tained a last minute application and grant- 
ed “ex parte stay”, for the mere asking 
almost, in the teeth of a mandatory direc- 
tion issued by this Court to do a certain 
thing in a certain time, thereby permitt- 
ing, as it were, an abuse of the process of ` 
the Court and contumacious circumven- 
tion of this Court’s order. The Supreme 
Court while supreme as an Apex Appel- 
late Court with plenary appellate powers 
under Article 136 of the Constitution, is 
not a court of superintendence and pos- 
sesses no powers to suo motu call for the 
records and quash orders of Courts in the 
lower rungs of the judicial ladder. Had 
we such powers, we might have been 
sorely tempted to use them in the present 
case. The facts are these: On an applica- 
tion made by seventeen unsuccessful 
bidders, a learned Single Judge of the 
High Court of Andhra Pradesh issued a 
writ under Article 226 of the Constitu- 
tion quashing an excise auction held on 
21st and 22nd September, 1979 and direct- 
ing that reauction should be held within 
fifteen days. Appeals preferred to a Divi- 
sion Bench under clause 15 of the Letters 
Patent by the Government of Andhra 


. Pradesh and the successful bidders at the 


auction were dismissed. Further. appeals 
preferred to this Court under Article 136 
of the Constitution by the Government 
and the successful bidders were dismissed 
by us on 25th Aprl 1980 with a direction 
that the reauction should be held within 
three weeks from that date. Some of the 
unsuccessful bidders who were the orgi- 


nal petitioners before the High Court and 


who were represented before us by coun- 
sel gave an undertaking through their 
counsel that they would offer security in 
a sum of Rs. 35 lakhs within one week 
from 2ist April 1980 and that they wouid 
start the bids at the reauction in such a 
way that the aggregate amount of the 
bids would not be less than Rs. 35 lakhs. 
Subsequently on being mentioned, a 
week’s further time was granted for fur- 
nishing the security. On May 9, 1980, the 
learned counsel appearing for the Gov- 
ernment of Andhra Pradesh reported to 
us that the petitioners before the High 
Court (unsuccessful bidders at the auc- 
tion) had failed to furnish security as 
undertaken by them. Thereupon we direc- 


_ ted the issue of notices to . them to show 
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cause why they should not be punished 
for committing breach of the undertaking 
given to this Court. Time for holding the 
reauction was extended till May 29, 1980. 


2. In answer to the notices issued tc 
them, the respondents who had given the 
undertaking to us through their counsel, 
appeared before us personally and ex- 
pressed an unconditional apology for com- 
mitting breach of the undertaking. Ar. 
affidavit has also been filed on their behal= 
explaining the circumstances under which 
they were unable to furnish security 
within the period stipulated by this court 
They have, however, brought to ou 
notice the circumstance that they have 
ultimately been able to comply with th: 
undertaking given by them by furnishins 
security of property of the value of oves 
Rs. Forty lakhs on 26th and 27th May, 
1980 i.e. before the date announced 
by the Excise Commissioner for the reauc~ 
tion. The Excise Commissioner, it appears, 
had published a notification that the reauc- 
tion would be held on May 28, 1980. Shri 
$. N. Kacker learned counsel for the re- 
spondent submitted that the uncond- 
tional apology rendered by the respor- 
dents might be accepted and the notices 
might be discharged. In the circumstances 
of the case having regard to the facts dis- 
cussed by the affidavit we accept the ape- 
Jogy and discharge the notices issued =o 
the respondents. 


3. We mentioned that the Commi- 


sioner of Excise had issued a notification 
announcing that the reauction would be 
held on May 28, 1980. This notification 
was published on May 15, 1980. Two per- 
sons K. Pandurangam and G. D. Mallik, 
claiming to. be Excise contractors who in- 
tended to participate in the reaucticn, 
-filed a Writ Petition in the High Court of 
Andhra Pradesh on May 26, 1980 ‘tor 
quashing the notification issued by the 
Excise Commissioner. They moved the 
Vacation Judge of the High Court on May 
28, 1980 i. e. on the very day fixed for the 
reauction for staying the reauction. The 
learned Judge stayed the reauction. The 
principal ground mentioned in the aÑ- 
davit filed in support of the Writ Petitzon 
was that the notification was not in cen- 
sonance with the observations made by 
this Court in the appeals filed by he 
Government and the successful bidders. 
The two petitioners who suddenly deve- 
loped sufficient interest in the reauction 
so as to file a Writ Petition and have she 
reauction stayed, had evinced no sach 
interest earlier in the original auction. 


State of Tamil Nadu v. Binny Ltd. 


ALR, 


They were not among the seventeen per- 
sons who had questioned the original 
auction. Nor had they got themselves im- 
pleaded in the proceedings at any stage. 
In fact, in the affidavit filed by them in 
support of their Writ Petition they do not 
even mention that they had participated 
in the earlier auction. It should not be 
very difficult to see through their game. 
Yet, moving the High Court almost at the 
twelfth hour, without being able to allege 
that it was at their instance that the 
original auction was quashed, they did 
manage to obtain an order staying the 
reauction, virtually in defiance of the 
mandatory direction given by this Court. 
We are not a little surprised that the 
State Government did not move the High 
Court immediately to have the stay 
vacated but, instead, adopted the dubious 
course of seeking directions from this 
Court, when no proceeding connected 
with the Writ Petition filed by Pandu- 
rangam and Mallik was before this Court. 
We cannot help a feeling of strong suspi- 
cion that the State Government had their 
own role to play in the drama and that 
Pandurangam and Mallik had their bless- 
ing if not their active cooperation. Cer- 
tainly, there is more than meets the eye. 
It pains us to say this but we must say 1t: 
It is indeed a great pity that the learned 
Vacation Judge of the High Court allow- 
ed himself to be persuaded to make an 
order which practically frustrated the 
order of this Court. We express our 
serious displeasure at what has happened 
and we do hope that the High Court will 
ee of the Writ Petition expeditious- 
ys 

Order accordingly. 
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(From: Madras) 
P. N. BHAGWATI, A. P. SEN AND 
E, S. VENKATARAMIAH, JJ. 
Civil Appeal No. 757 (T) of 1973, D/- 
1-8-1980. 


State of Tamil Nadu, Appellant v. 
Binny Ltd. Madras, Respondent, 


Tamil Nadu General Sales Tax Act (1 
of 1959), Section 2 (d) (ii) (after amend- 
ment in 1964) — “Business” — Store run 
by owner of textile undertaking for sale 
of provisions to workmen employee in 
factory — Ys incidental to manufacture 
of textiles — Sales effected in store are 
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liable to tax, Judgment ef Madras High 
Court Reversed, 


A thing is incidental -o another if it 
merely appertains to some thing else as 
primary. Surely, such work should not 
be extraneous or contrary to the purpsse 


_ of the establishment but need not be n- 


X 


tegral to it either. A store run by the 
owner of a textile undertaking for sale of 
provisions to the workmen. employees in 
the factory can be regarded as incidemt- 
al to the business of manufacture of tex- 
tiles. The activity of selling provisimns 


to workmen in the store is therefore 


incidental to the business of manufacture 
of textiles and the sales are, therefore, 
transactions falling within the definition 
of ‘business’ in clause (ii) cf Section 2 td) 
and attract the liability to tax under tae 
Tamil Nadu General Sales Tax Act, 1959 
as it existed after its amendment in 
1964. AIR 1978 SC 1478, Rel. on. Judz- 
ment of Madras High Court Reversed. 
(Para 3) 


Cases. Referred ; Chronological Paras 


AIR 1978 SC 1478: (1979) 1 SCR 80 : 

1978 Lab IC 1245 3 
AIR 1973 SC 1045:31 STC 426: 1973 Tex 

LR 1739 2, 3 
(1967) 20 STC 287 (Mad) 1, 2 

BHAGWATI, J.:— The only. question 
which arises for consideration in ths 
Appeal by certificate is whether sales cf 
provisions effected by the assessee in a 
workmen’s store maintained by it ara 
assessable to tax under the Tamil Nada 
General Sales Tax Act, 1959. The asses- 
see carries on ` business of manufactura 
and sale of textiles in a faztory situata 
in the State of Tamil Nadu, It is one oč 
the leading manufacturers of textiles in 
the country. It is running a store in the 
premises of the factory where workmer. 
can buy provisions, In the course of asses- 
ment of the assessee to sales tax for the 
assessment year 1967-68 uncer the Tami 
Nadu General Sales Tax Azt, 1959 the 
question arose whether the sales effectec 
by the assessee in the store were taxable, 
The assessee contended that in respect oi 
the sales effected by it in the store it was 
not carrying on a business within the 
meaning of Section 2 (d) of the Act be- 
cause there was no profit motive in runn- 
ing the store and this activity was being 
carried on by it only for the purpose of 
providing a facility to workmen, This 
contention: was negatived by the Sales 
Tax authorities and they brought the 


i 
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sales of provisions in the store to tax. 
The assessee carried the matter in Ap- 
peal to the Tribunal where the assessee 
succeeded and this led to the filing of a 
revision application by the State before 
the High Court. The High Court by a 
brife order dismissed the revision ap- 
plication and following its earlier deci- 
sion in Deputy Commr. of Commercial 
Taxes. v. Thirumagal Mills Ltd., (1967) 
20 STC 287 (Mad) held that the sales in 


- question’ were not taxable, The State 


thereupon preferred the present appeal 
after obtaining the necessary certificate 
from the High Court, 

2. Now, it may be pointed out at the 
outset that the decision in the Thiruma- 
gal Mills case (supra) on which the High 
Court relied for deciding the “present 
question in favour of the assessee, has 
been subsequently overruled by this 
Court in the State of Tamil Nadu v. 
Burma Shell Co, Ltd.; 31 STC 426: (AIR 
1973 SC 1045). The view taken by the 
High Court in Thirumagal Mills case 
(supra) was that sales effected in a 
fair price shop maintained by the 
assessee were not taxable even after 
the amendment made in the Tamil 
Nadu General Sales Tax Act, 1959, 
with effect from Ist September, 1964, 
because the activity carried on in the 
fair price shop was not of a commercial 
nature and did not partake of the char- 
acter of business. This view did not find 
favour with the court in Burma Shell 
case and in the judgment delivered in 
that case Jaganmohan Reddy, J., speak- 
ing on behalf of the court, pointed out 
that the view taken in Thirumagal Mills 


‘ease did not take into account the word 


“such” in clause (ii) of Section 2 (d) of 
the Act and the Madras High Court was 
in error in holding that in order to come 
within clause (ii) of Section 2 (d), it was 
necessary to show that the transaction 
had the characteristics of business. Sec- 
tion 2 (d) as it stood after its amend- 
ment from 1st September, 1964, defined 
‘business’ in the following terms: 


“Section 2 (d). ‘business’ includes (i) 
any trade, commerce or manufacture or 


- any adventure or concern in the nature 


manufacture, 

commerce, 
adventure or concern is 
carried on with a motive to make gain 
or profit and whether or not any profit 
accrues from such trade, commerce, 
manufacture, adventure or concern; and 

(ii) any transaction in connection with, 
or incidental or ancillary to, such trade, 


of trade, commerce or 
whether or not such trade, 
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commerce, 
concern; 


3. This Court observéd in the Burma 
Shell case (AIR 1973 SC 1045) (supra) 
that for the purpose of attracting the 
applicability of clause (ii) of Sec. 2 (d). 
it was not necessary that the transaction 
in question must partake of the char- 
acteristics of business, but it was suffi- 
cient if it was “in connection with or 
incidental or ancillary to such trade, 
commerce, manufacture, adventure or 
concern”, The word “such” in clause (ii) 
was in the opinion of the Court, refera- 
ble to trade, commerce, manufacture. 
adventure or concern referred to ir 
clause (i) and if there was in existence 
some trade, commerce, manufacture 
adventure or concern falling withic 
clause (i), any transaction in connectioc 
with or incidental or ancillary to such 
trade, commerce, manufacture, adver:- 
ture or concern, would: constitute ‘busi- 
ness’ within the meaning of clause (ii, 
even though the transaction by itseli 
may not have the characteristics of busi- 
ness as understood in ordinary parlance. 
Now, the business which was carried ca 
by the assessee was manufacture cf 
textiles and the transaction of sale cf 
provisions in the store were, in the sut- 
mission of Mr. S, T. Desai appearing oa 
behalf of the State, in connection wim 
or incidental to such business, Tcs 
contention was seriously disputed by M>, 
Ramachandran on behalf of the assessse 
and he urged that there was no connec- 
tion between the activity of manufacture 
of textiles carried on by the assessee and 


. manufacture, adventure or 


” 


the sales of provisions in the Store main-. 


tained by it nor was it possible to sey 
that the sales effected by the assessve 
were incidental to the manufacture Jf 
textiles. Mr. Ramachandran contended 
that in order to attract the applicabiliy 
of clause (ii) of Sec. 2 (b) it was necs- 
sary that the connection between tne 
sales of provisions in the Store and the 


manufacture of textiles must- e 
direct and such, direct conna- 
tion was, according to him, wart- 


ing in the present case. We do not thak 
the contention of, Mr. 
at all justified. It is indeed difficult to 
see how it can at all be said that the 
activity. of selling ‘provisions to the work- 
men in the ‘store was not incidental to 
the business of manufacture of textes 
. in the factory. The sales which were 
effected in the Store were to the werk- 
men employed in the factory where tèx- 
- tiles: were being manufactured and-<he 
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provision of this facility fo the work- 
men was certainly incidental to the. car- 
rying on the business of manufacture of 
textiles, This view finds support from 


the decision of this Court in Royal Tal- _ | 


kies Hyderabad v. Employees’ State In- 
surance Corporation, (1979) 1. SCR 80; 
(AIR 1978 SC 1478) where the question 

was as to whether a canteen maintained ~ 
by a cinema owner in the premises of 
the cinema could be said to be incident- 
al to the business of running the cinema. 
Krishna Iyer, J., speaking on behalf of- 
the Court, pointed out that “a thing is 
incidental to another if it merely ap- 
pertains to something else as primary. 
Surely, such work should not be extra- 
neous or contrary to the purpose of the 
establishment but need not be integral 
to it either”. Applying this test the Court 
held that it was impossible to contend 
that “a canteen or, cycle stand or cinema 
magazine booth is not even incidental, to 
the purpose of the theatre. The cinema 
goers ordinarily find such work an ad- 
vantage, a facility, an amenity and some 
times a necessity. All that the Statute 
requires is that the work should not be 
irrelevant to the purpose of the establish- 
ment”, Now, if a canteen maintained by 
a cinema owner for the benefit of cinema 
goers can be regarded as incidental to 
the purpose of the cinema theatre 
which is to carry on the business of ex- 
hibiting films in the theatre, we fail to 
see how a Store run by the owner of a 
textile undertaking for sale of provisions 
to the workmen employees in the factory 
can be said to be anything other than 
incidental to the business of manufacture 
of textiles. We are clearly of the view 
that the activity of selling provisions to 
workmen in the Store was incidental to 
the business of manufacture of textiles 
and the sales were, therefore, transac- 
tions falling within the definition of 
‘business’ in clause (ii) of Section 2 (d). 
We must, in the circumstances, hold that 
the. assessee carried on business of sell- 
ing provisions in the store and the sales 
attracted the liability to tax under the 
Tamil Nadu General Sales Tax Act, 1959 
as it existed during the year of assess- 
ment, f ; 


4. We accordingly allow the appeal, 
set aside the judgment of the High Court 
as also the order made by the Tribunal 


and restore the order of the Sales Tax 


holding that the sales in 
assessable to tax under 


authorities 
question were 


the . Tamil Nadu. General Sales Tax Act,. 
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“review proceeding before us. 


1959. The assessee will pay the costs of 
the appeal to the State, ane 
i Appeal allowed, 


AIR 1980 SUPREME COURT 2041 
V. R. KRISHNA IYER AND 
O. CHINNAPPA REDDY, JJ. 


Review Petn, No, 104 of 1980, D/- 31-7- 


1980." 


Col, Avtar Singh Sekhon, Petitioner v, 
Union of India and others, Responderts. 
Constitution of India, Article 137 — 
Review — Not a routine procedure — 
Material error manifest on the face of 
the earlier order resulting in miscarriege 
ef justice must be proved — Held, in 
instant case that the earlier judgment of 
the Supreme Court upholding promotion 
ef respondent was correct and needed 
mo review. (Civil P, C. (1808), S. 116). 
(Paras 3, 11, 12, 24) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1500: (1975) 3 SCR 933 12 


Mr, Kapil Sibal and Myr. R. S. Sochi 
Advocates, for Petitioner; Mr. R. K. Gacg, 


Sr. Advocate (Mr. P. C. Bhartari Adw-. 


cate with him), for Respondent No. 3. 
KRISHNA IYER, J.:—— A simple pei- 
tion to review an earlier judgment of 
this bench has, because of the interven- 
ing summer vacation, passed throuzh 
vicissitudes, gathered episodes and be2n 
blown up into an exciting chronicle of 
unsavoury events, injecting more passion 
than reason, more heat than light, into 
the forensic proceedings, We kept con- 
pletely clear of the unhappy imputatiois 
and confined counsel to the merits of tre 


discards party, friendship, and kindred 
and is therefore, represented as blind’. 
This objectivity generated clarity ard 
brevity, thanks, of course, to co-operaticn, 
by counsel on both sides, 


2. The facts are few although tke 
fight is furious and the parties are army 
Officers. It is a pity that careerism makes 
camaraderie a casualty in a professi 
where self-sacrifice for a higher cause 
is the dedication. Without moralising, 
we will-state the grievance of the pet- 
fioner and examine whether our earlier 
order deserves reconsideration or re- 
versal, Judges have a. vested interest .nct 


in their judgment but in the justice .cf - 


*Against judgment of this Court in CM? 
No. 1219 of 1980, D/- 7-5-1980 anā 
9-5-1980, - 
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‘Justize © 


‘ed out either. 
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the cause and where the former is in 
error must unhesitatingly suffer surgery 
so that no curial wrong is done and right, 


` to- the best of our lights, is- done. 


3. Two colonels in the army have one 
gost of brigadier to which either may 
aspire and become Director of Military 
Farms. In this musical chair scenario 
the (review) petitioner apprehending that 
the Central Government was considering 
a change of policy departing from the 
1964 policy, in choosing the officer to - 
become brigadier in charge of the mili- 
tary farms, moved the High Court for a 
writ to issue to Government against any 
such new policy. The High Court, be- 
fore it finally, disposed of the case, had 
directed the Defence Department to 
select the best colonel to be promoted 
as brigadier and Farm Director. The 
selection so made was to be without pre- 
judice to the result of the writ petition 
but it is significant that the report made 
was that both the contesting colonels 
were equal in merit (to run cattle 
farms?) but the respondent (in the re- . 
view petition) being senior as colonel may 
be chosen for the post. Merit being 
equal, seniority tilts. the scales — fair 
enough. Eventually, the High Court 
considered the legal import of the 1964, 
policy and allowed the writ petition 
which meant that the (review) petitioner 
would become the brigadier. The re- 
spondent colonel rushed to this court 
for special leave to appeal which was 


‘granted, and, after hearing both sides 


and the learned Attorney General for 
the. Central Government, this court pas- 
sed a final order. We see no reason, 
whatever to depart from that judgment 
and no basic flaw therein has been point- 
It was plainly laid down 
that no finality nor infallibility attach- 
ed to the ‘1964 policy’ and the Central 
Government was free to revise or re- 
verse that policy ‘provided it acts justly 
anc fairly’, A month’s time to evolve a 
new policy, if felt necessary, was grant- 
ed to Government and the learned At- 
torney General agreed to abide by this 
direction. 


4. Three factors need more than pass- 
ing notice. The Defence Ministry — the 
file had been shown to us at the hearing 
of the appeal and there is material in 
the pleading also'—- has been consider- 
ing revision of the 1964, policy and the 
court has upheld its full freedom to do 
so. Secondly the. post of. brigadier fell 


- vacant in 1979 and, on the direction of -` 
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the High Court, an evaluation of the 
claims of both was made by the Selec- 
tion Panel on an updated basis. In this 
process, both were adjudged equal and 
the senior (the respondent in the review 
petition) was recommended for appoint- 
ment. Thus, it is obvious that had the 
Defence Ministry been permitted to 
choose, the respondent would have en- 
joyed the post. There is nothing out- 
rageous in picking the senior when both 
are otherwise equal, There is a human 
side to it also. The senior was to retire 
in-a few months and the other hopefully 
would have his innings, = 


5. The third circumstance which 
should not be overlooked is that this 
court did give the go-by to the High 
Court’s finding: 


“We make it further clear that the 
Central Government will be free to act 
subject to the directions we have given 
above and untrammelled by the reason- 
ing or the direction given by the High 
Court.” 


Indeed, we had, in the judgment, em- 
phatically upheld the Central Govern- 
ment’s plenary power to formulate or 
modify military policy. Wars are won 
or lost not through writs of courts but 
by the best strategy. But even amidst 
the clash of arms the laws shall not be 
silent, so much so, the constitutional 
mandate not to act arbitrarily was bind- 
ing on the Defence Ministry, 
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6. The selection on which the review - 


petitioner stakes his claim is of 1971, 
vintage and the vacancy to be filled was 
of the year 1979. The respondent, there- 
fore, contested the petitioner’s 1971, cre- 
dentials as obsolete and even obscurantist. 
We need not re-open that issue excepi 
to state that in the final order, passe¢ 
after hearing both sides, the inviolability 
of the 1964 policy had been nailed. £ 
closer reading of the 1964 policy state- 
ment reveals that under it seniority for ati 
earlier promotee is conferred in the sub- 
stantive rank provided he has been earlier 
included in the approved list. Such a sit- 
uation has not arisen here at all, Bs 
that as it may, the final direction of ths 
court appeal did permit the Central 
Government to evolve its policy within 
one month. This not having been done, 
the respondent drew the attention of tha 
court to the non-compliance and for con- 
sequential orders, At the hearing cf 
that petition (the so-called contempt 
petition) the respondent through Shri 
R. K, Garg and the Central Governmert 


. 


‘success, if any, 


: A, L R. 


through the learned Attorney General 
were heard. Shri Kapil for the petitioner. 
(review) intervened and was heard. But 
we must fairly state that his client had 
not been given formal notice and per- 
haps he had a grievance of not having 
been heard adequately. We cannot fault 
him for filing a review petition but has- 
ten to clarify that we wholly desist from 
making any observations on the happen- 
ings set out in the respondent’s papers 
put into court, Nor did we permit Shri 
Garg to refer to those matters since they 
were, in our view, extraneous to the me-. 
rits of the review petition and related to 
another proceeding pending before ano 
ther bench. We must record that Shri 
Kapil has with youthful vigour and 
clarity of advocacy presented his case 
fairly, The gravamen of his grievance 
is merely that he should have been heard 
if a direction to his prejudice was to be 
made. We are mindful of the force in 
this plea and cannot dismiss it merely 
because’ the sands of time are running 
out against the respondent whose ap- 
proaching retirement will make his legal 
a pyrrhic victory and, 
worse a tragic irony. Of course, that, by 
the way, is the life-style of most litiga- 
tive triumphs. 


. 7, Shri Garg, in his fighting submis- 
sions, complained how his client had. 
been baulked of the fruits of success by 
dubious proceedings, but, while we are 
unconcerned about those anecdotes, we 
do consider that there is justice in his 
plea that he has been chosen by the 
panel in 1979, that a bare selection (not 
actual promotion) of 1971 on which the 
petitioner relies, is too stale to be rele- 
vant, that the Central Government itself 
had filed an affidavit in this court state 
ing that they had appointed his clien® 
and that neither law nor justice support« 
ed any interference with this court’s 
direction of 7-5-1980 to promote the re- 
spondent as Brigadier, 


8. Let us notice the substance of this 
Court’s orders dated 7th and 9th May, 
1980, which are now sought to be review~ 
ed. On May 7, 1980, the following direc 
tion was given following on the non- 
compliance by the Central Government? 
with the earlier judgment: 

“This Court had given a direction that 
the policy of the Defence Ministry may 
be finalised within one month from the 
date of the order. That period has ex- 
pired on 26th April 1980. Nevertheless, 
no policy decision has yet been taken 
nor even has an application been made 


1980 


for extension of time from this’ Ccurt. 
We consider that this conduct is far from 
satisfactory, However, shere are two 
courses open, out of which one must be 
adopted in the course of couple of days. 
The Respondent may appoint the reti- 
tioner, Director, Military Farm (Brigadi- 
er) until he retires, which event, we are 
told, happens within abaut four mor-ths. 
-Alternatively, the Union of India in the 
Defence Ministry will take its policy de- 
cision within two days and report te 
this Court about it so that further direc- 
tions may be issued on ¢-5-1980, regerd- 
ing further implementation of the po-icy 
consistent with the rights of the psti- 
tioner. Post on 9-5-1980”, 


9. This order of 7th May, in sequence 
and consequence, flows out of the judg- 
ment of March 26, 1980 made after all 


parties were fully heard Two noteble 
circumstances in that order, as  earier 
highlighted, are these. Firstly, Govern- 
ment had freedom to formulate a rew 
policy, but it had to be done within one 
month as accepted by the Attorney Ge- 
neral. Secondly, Government was fr2ed 
from the High Court’s insistence on -he 
1964 statement. If this bondage was 
not broken, this court could not have 
directed the Defence Ministry to make 
any new policy it thought fit. A third 
fact, undisputed also emerged from -he 
ease, viz., that in 1979, on the Hgh 
Court’s direction fresh evaluation of 
promotional merit gave fhe respondent 
(review) an edge over the petitioner on 
the score of seniority — not, surely, an 
extraneous factor. Necessarily, the-e- 
fore, this Court in its May ‘7th, orcer 
gave effect to the earlier judgment vir- 
tually with the consent of the Cent-al 
Government. This is made more maai- 
fest in para 5 of the Gowernment’s afi- 
davit put in on May 9, 1980. Paragraphs 
4 and 5 of that affidavit merit excerptien: 


. “I state that the Government have 
taken steps for and are in the ‘process 
of, finalising a policy 
officer cadre in the Army in all the 
Arms (Infantry, Artillery, Armoured 
Corps) and Services (Army Supply Coras, 
Army Ordnance Service etc., including 
the Department of Military farms). Tre 


Chief of the Army Staff has already az- . 


pointed a High Power Study Team con- 
prising of Senior Army Officers and 
headed by an Army Commander to study 
all aspects of selection anid other career 
management procedures now in vogae 
in the Army including promotion pra- 
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applicable to the . 
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cedures. The Study Team has already 
made considerable progress in their de- 
liberations. After the Study Team sub- 
mits its Report, the matter will have to 
be considered by the Army Commanders 
and later examined by the Army Head- 
quarters and the Government. The above 
process is likely to take some more 
time. It will not be appropriate to 
evolve a separate policy for a small Di- 
rectorate like the Directorate of Military 
Farms alone. The entire Officer Cadre 
of the Army in the Army like Infantry, 
Artillery, Armoured Corps and Services 
like Army Supply Corps, Army Ord- 
nance Service ete, will have to be cover- 
ed by. one uniform policy as is existing 
at present. 

In the circumstances and in complian-- 
ce with this Hon’bie Court’s directions/ 
orders dated 26-3-1980 and 7-5-1980, 
the Government are willing to abide by 
this Hon’ble Court’s directions given on 
7-5-1980. Government, however, prays 
that this Hon’ble Court may be pleased 
to direct that the promotion of the peti- 
tioner to the rank of Brigadier will be 
without prejudice to the policy which 
may ultimately be decided by the Gov- 
ernment and subject further to the con- 
dition that if under the policy which 
may be evolved, the petitioner is not 
eligible for promotion to the rank of 
Brigadier, he would have no right to 
continue in the said rank.” 

10. It is obvious from this affidavit 
that Government had decided on 
abandoning the 1964 policy and was 
actively pursuing steps to fashion a new 
policy. So no rights on the old basis, if 
any, (though we see none) can enure to 


-the benefit of the petitioner especially 


because he relies on his 3rd rank in a 
selection for one vacancy made in 1971. 


That apart, a‘ selection of 1979 turned 
out . in favour of - the respon- 
dent. And, to come to think 
of it all, the petitioner is post- 


poned but by a few months and the re- 
spondent has been far senior as colonel 
and will retire in August, 1980. The 
conspectus of circumstances hardly per- 
suades us that there is injustice in the 
order of May 7th or May 9th, 


11. We have sedulously followed the 
lucid submissions of Shri Kapil for re- 
view of the earlier direction and are 
clear in our conscience that neither law 
nor justice has suffered on account of the 
impugned orders. 

12. A review is not a routine proce- 
dure. Here we resolved to hear Shri 
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Kapil at length to remove any feeling 
that the party has been hurt without 
being heard. But we cannot -review our 
earlier order unless satisfied that materi- 
al error, manifest on the face of the 
order, undermines its soundness or re- 
sults in miscarriage of justice. In Sow 
Chandra Kanta v. -Sheik Habib, 
(1975) 3 SCR 933, 934:(AIR 1975 SC 
1500) this Court observed; 


“A review of a judgment is a serious 
step and reluctant resort to it is proper 
only where a glaring omission or patent 
mistake or like grave error has crept in 
earlier by judicial fallibility ...... The 
present stage is nof a virgin ground but 
review of an earlier order which has the 
normal feature of finality”, 


13. By this test and even after re- 
reading the 1964 policy statement for pri- 
ma facie satisfying ourselves about vest- 
ing of valuable rights we are not satis- 
fied that the relief of review is justified. 
The basics of this case are the choice of 
a brigadier out of two colonels, the peti- 
tioner and the respondent. 
equal merit as assessed in 1979. The lat- 
ter is far ahead in seniority and the 
Central Government’ has agreed to ap- 
point him as brigadier. He has a period 
of a month or so to go for retirement 
when the vacancy will be filled in pro- 
bably, by the petitioner. The claim of 
the petitioner is based largely on the 
1964 policy statement which the Central 
Government has decided to give up, 
Moreover, the claim itself is based upon 
an ancient selection made a decade ago 
when the vacancy was only one and the 
petitioner was 3rd in rank. Moreover, 


whether the 1964 policy statement con- - 


fers a right merely by inclusion in the 
approved list where no appoiniment has 
. taken place as brigadier and the ques- 
tion of substantive rank has not arisen, 
is, to say the least, moot. 


14. These are sufficient for us to repel 
the relief of review. Of course, the peti- 
tioner has effectively postponed the ap- 
pointment of the respondent by getting 
a stay order. We make ‘no comments 
whatever on the chain of events but per- 
mit ourselves the observation that the 
implementation of the final order whicl 
has been passed by this Court has beer 
further delayed by the stay thereof by 

a learned single Judge of this Court dur- 
ing the vacation; and so, we mention 
-this only to justify our imperative direc- 
tion. that-no more delay shall take place 
and the Central Government shall puz 
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the respondent in'his position as Bri- 
gadier incharge of the Military Farms 
by tomorrow. Law is highly allergic to 
procrastination, We refuse the review, 
but in the circumstances without costs 
and hope that the chapter -of unfortunate 
events referred to in the affidavits will 
be treated as closed in a spirit of mutual 
goodwill, It has been brought to our 
notice that there is a direction by the 
vacation Judge that the extra salary 
that the respondent may be entitled to 
in the event of success should be deposit- 
ed into court by the Central Govern- 
ment and that has been done. The re- 
spondent will draw that sum from Court. 
But there will be no direction that the 
petitioner should refund the extra salary, 
if any, drawn by him because, after all, 
he must have functioned pending orders 
of this Court, as Director of Military 
Farms and so we do not think it just to 
make any order for refund against the 
petitioner, 

Review disallowed. 


‘AI 1980 SUPREME COURT 2044 . 
(From: Madras)* 
N. L. UNTWALIA, P. N. SHINGHAL 
AND V, D. TULZAPURKAR, JJ. 

Civil. Appeals Nos. 2780-2782 of 1977, 
D/- 23-7-1980. 

M/s. Anna Transport Corporation Ltd. 
Appellant v. Regional Transport Auth-- 
ority, Dharmapuri and others, Respon- 
dents, 

Motor Vehicles Act (4 of 1939), Sec- 
tions 68F (1D), Proviso and 68C — Puk- 
lication of draft scheme and thereafter 
approved scheme — Renewal of permits 
during interval — Applicability of pro- 
viso. CRP Nos, 559-561 of 1977, D/- 22-8- 
1977 (Mad), Reversed, 

By „virtue of the clear provision of | 
sub-section (1D) of Section 68 F of the 
Act, no permit can be granted or renew~ 
ed during the period intervening beween 
the date of publication of the scheme’ 
under Section 68C and the date of publi- 
cation of the approved or modified sche- 
me, in favour of any person for any class 
of road transport service. However if the 
case is covered by Proviso to Sec. 68-F 
(1D) there can be renewal for a limited 
period. This proviso to Section 68-F (1D) 
would be applicable only if the peried 


*CRP Nos. 559-561 of 1977, D/- 22-8- 
1977 (Mad). > 
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of operation of the permit expires after 
the publication of the scheme prepared 
under Section 68-C. -AIR 1977 SC 1564 
Distinguished, CRP Nos. 559-561 of _977, 
D/- 22-8-1977 (Mad), Reversed. (Para 7) 
- Cases Referred : Chranological Faras 
‘AIR 1977 SC 1564: (1977) 2 SCR 383 
Mr, K. Parasaran, Solicitor-Generél of 
India (Mr. A. V. Rangam Advocate with 
him) for Appellant; Mr. T. S. Krisma- 
murthy Iyer Sr, Advocaze (M/s S. Stini- 
vasan and Mr. A, T, M. Sampath, Ad- 
vocates with him), for Respondents, 


SHINGHAL, J.:— Tkese appeals by 
special leave are directed against a @m- 
mon judgment of the Medras High Court 
dated August 22, 1977, in three revBion 
petitions against the orders of the State 
Transport Corporation, Madras, dated 
February 16, 1977, by which the High 
Court allowed the revision petitions and 
remitted the cases to the Regional Trans- 
port Authority for fresh consideration in 
the light of its observations, The High 
Court directed further that the revision 
petitioners before it as well as the pre- 
sent appellant Corporation would con- 
tinue to provide transport facilities on 
the route in question until the disposal 
of the renewal applications of the revi- 
sion petitioners. 


2. The facts of the three appeals are 
‘quite simple and are not in controversy, 
They have been heard together at the 
instance of the learned Counsel for the 
parties and will be disposed of by 
common judgment. 


3. The controversy relates to the ply- 
ing of vehicles on the Salem-Krishnaziri 
route, The facts of one of the three 
cases have been placed for our considera- 
tion by the learned Counsel for the parti- 
es and they have inform2d us that trey 
are sufficient for the adequate dispesal 
‘of all the appeals, 


4, Balkrishna Bus Service and Cem- 
pany, respondent No. 2. was a private 
operator on the aforesaid route. Its per- 
mit was due to expire on October 9, 
1974, and it applied for 
within the time prescribed by law. Its 
application was notified on June 5, 1€74, 
under Section 57 (3) of the Motor Vehi- 
cles Act, hereinafter referred to as ihe 

--Act. Objections to the renewal applr&a-. 
tion were filed by the Anna Transport 
Corporation Limited, wkich is the pre- 


sent appellant, on June 25, 1974, The. 


Corporation, at the. same time, also ap- 
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plied for the grant of a permit to it, A 
controversy, therefore, arose in the mat~ 
ter and the Regional Transport Authority 
fixed December 21, 1974, for its hearing. 
The case was, however, adjourned. Bala- 
krishna. Bus Service and Co., in the 


` meantime, filed a writ petition and chal- 


lenged the validity of Rule 155-A of the 
Motor Vehicle Rules of the State and 
obtained a stay of the hearing of the 
matter which was pending before the 
Regional Transport Authority. A draft 
scheme for the route from Mettur to 
Kallakurichi via Omalur and Salem was 
published on June 4, 1976, and it formed 
a sector of the Salem-Krishnagiri route. 
The validity of aforesaid Rule 155-A was 
finally upheld by the High Court on 
June 29, 1976. It, therefore, dismissed 
the writ petition and directed the Re- 
gional Transport Authority to dispose of 
the- pending application for renewal 
within a month. The Regional Trans- 
port Authority rejected that application 


on October 30, 1976, and granted a per- 


mit to the present appellant. The State 
Transport Appellate Tribunal confirm- 
ed that order. The matter was taken to 
the High Court in revision and that led 
to the passing of the impugned judgment. 


5. The facts are, therefore, quite sim- 
ple. There is no controversy about them, 
and they are sufficient for the disposal 
of the present appeals by special leave. 


6. It is not disputed before us that the 
section applicable tò the controversy is 
Section 68-F of the Act. The High Court; 
in fact, not only decided the revision 
petitions with reference to that section 


` but, rightly took the view that the con- 


troversy before it fell within the purview 
of sub-section (1D) thereof. It, how- 
ever, held on a reading of this Courts 
decision in Charan Transport Co, Lid. 
v. Kanan Lorry Service, (1977) 2 SCR’ 
389: (AIR 1977 SC 1564), that the case 
fell within the purview of the co-called 
“rider” to proposition No. 2 set out in 
that judgment with reference to the pro- 
viso to sub-section (1D) of Section 68-F 
of the Act. The sub-section reads as 
follows :— 


(1D) Save as otherwise provided in 
sub-section (1 A) or sub-section (1C), no. 
permit shall be granted or renewed dur- 
ing the period intervening between the 
date of publication, under Section 68C 
of any Scheme and the date of publica- 
tion of the approved or modified scheme, 
in favour of any person for any class of 
road transport service in relation to an . 
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area or route or portion thereof covered 
by such scheme: 

Provided that where the period of 
operation of a permit in relation to any 
area, route or portion thereof specified 
in a scheme published under Section 68-C 
expires after such publication, such per- 
mit may be renewed for a limited period, 
but the permit so renewed shall cease to 
be effective on the publication of the 
scheme under sub-section (3) of Sec- 
tion 68~D. 


It is not in controversy that sub-sec- 
tion (1 A) or sub-section (1C) of Sec- 
tion 68-F are not applicable to the con- 
troversy. The rest of sub-section (1 D) 
provides that no permit shall be granted 
or “renewed”, during the period in- 
tervening between the date of publication 
under Section 68-C of any scheme and 
the date of publication of any approved 
or modified scheme, in favour of any 
person in relation to an area or route or 
portion thereof covered by that scheme. 

7. As has been stated, a draft scheme 
of road transport service of the appellant 
Corporation was published on June 4, 
1976, under Section 68-C of the Act and 
as has been mentioned, that scheme 
overlapped a section of the Salem-Kri- 
shnagiri route. It follows, therefore, 
that by virtue of the clear provision of 
sub-section (1D) of Section 68-F of the 
Act, no permit could be granted or 
renewed during the period intervening 
between the date of publication of the 
aforesaid scheme under Section 68-C, 
that is, after June 4, 1976, and the date 
of publication of the approved or modi- 
fied scheme, in favour of any person for 
any class of road transport service. The 
High Court, therefore, clearly went 
wrong in thinking that the case fell with- 
in the purview of the proviso to sub- 
section (1D) and it consequently erred 
in taking into consideration the so-call- 
ed rider to proposition No. 2 mentioned 
in this Court’s judgment in Charan’s 
case, AIR 1977 SC 1564 (supra). The pro- 
viso would have been applicable only if 
the period of operation of the permit of 
the respondents had expired after the 
publication of the scheme prepared under 
Section 68-C; but that was not so in thie 
- case. It has also to be remembered that 
in this case it was the respondent (pri- 
vate operator) who filed a fruitless writ 
petition and prevented the disposal of 
the renewal application for a long time 
by obtaining a stay order. On a plain 
reading of sub-section (1D) of Sec, 68-F 
of the Act, we have, therefore, no hesita- 
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tion in allowing the appeals with costs. 
We may, however, add that if no approv- 
ed or modified scheme has been publish- 
ed so far, the proper course for the Re~ 
gional Transport Authority would be to 
keep the three renewal applications pend- 
ing and not to treat them as dismissed, 
The stay orders are vacated. 

Appeals allowed, 





AIR 1980 SUPREME COURT 2046 
(From: Madhya Pradesh) 
N. L. UNTWALIA AND R. S. 
i PATHAK, JJ. 

Civil Appeal No. 1800 (NT) of 1972, 
D/- 28-2-1979. 

M/s. Nathuram Chhotelal, Appellant v. 
Board of Revenue, M. P. (Sales Tax Tri- 
bunal) Gwalior and others, Respondents. 

Constitution of India, Art. 186 — Ap- 
peals remanded for fresh disposal. 


The Supreme Court set aside the order 
of the High Court as also of the Board 
of Revenue passed in Second Appeals and 
sent back the case to the Board for a fresh 
disposal of these appeals. In order to en- 
able the Board to reconsider the matter 
in regard to the assessments in question 
which were the subject matter of the ap- 
peals aforesaid, it was necessary that the 
appellant should be given an opportunity 
of inspecting her account books which 
were seized by the Income-tax Depart- 
ment as also by the Sales Tax Depart- 
ment. She should also have an opportunity 
of inspecting the a of the Sales Tax 
Inspector made to the Sales Tax Officer, 
on the basis of the records of the Income- 
tax Department and the documents seiz- 
ed. After getting an opportunity of ins- 
pecting all these records the appellant 
would be given an opportunity to make 
such submissions before the Sales Tax 
Officer as might be available to her on 
inspection of those documents. Then a 
report would be submitted by the Sales 
Tax Officer to the Board of Revenue in 
respect of all the periods in question. The 
Board of Revenue thereafter would pro- 
ceed to dispose of the second appeals 
afresh in the light of the report submitted 
by the Sales Tax Officer, (Para 1) 


UNTWALIA, J.:— After hearing 
learned counsel for the parties for some 
time we feel that on the special facts and 
circumstances of this case justice requires 
that sóme limited kind of relief should be 
given to the appellant by us and that will 
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be only to the extent as indicated in our 
order below: 


We set aside the order of the High 
Court as also of the Beard of Revenue 
passed in Second Appeals Nos. 58-PBR/ 
68, 59-PBR/69, 60-PBR/69, 61-PBE/68, 
62-PBR/68 on 26-9-1969 and send back 
the case to the Board for a fresh disposal 
of those appeals. In order to enable the 
Board to reconsider the matter in 
regard to the assessments in question 
which were the subject matter of the 
appeals aforesaid, it is n2cessary that the 
appellant should be given an opportunity 
of -inspecting her account books which 
were seized by the Income-tax Depart- 
ment as also by the Sales Tax Depart- 
ment, She should also have an- opportunity 
of inspecting the report of the Sales Tax 
Inspector made to the Sales Tax Offer, 
on the basis of the records of the Income- 
tax Department and the document siz- 
ed. After getting an opportunity of ins- 
pecting all these records the appellant 
will be given an opportunity to make such 
submissions before the Sales Tax Off-cer 
as may be available to her on inspection 
of those documents. Then a report will 
be. submitted by the Sales Tax Officer to 
the Board of Revenue in respect of all 
the periods in question. The Board of 
Revenue thereafter will proceed to dis- 
pose of the second appeals mentiowed 
above afresh in the light of the report 
submitted by the Sales Tax Officer. The 
Bank Guarantee furnished by the appel- 
lants will be renewed, if necessary, snd 
will continue until fresh disposal of -he 
ape by the Board. There will be no 
order as to costs. 


` Order accordingly. 


AIR 1980 SUPREME COURT 2047 
(From: 1974 Tax LR 1715 (AI) 
P. N. BHAGWATI, A. P. SEN ANE 
E. S. VENKATARAMIAH, JJ. 
Civil Appeal No. 717 of 1973, D/- 26-8- 
1980. . 


The Commissioner of Sales Tax, U. P. 
Appellant v. M/s. Bishamber Singh 
Layaq Ram, Respondent. 


(A) U. P. Sales Tax Act (15 of 194), 
.§. 2 (c) Explanation — Dealer — e- 
ther Kutcha Arhatiya is a dealer. 1874 
Tax LR 1715 (All), Reversəd. 

It is plain, on an examination of the 
language as it stood at the material time, 
from the definition of ‘deeler’ in S. 2 ‘c) 
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_ assessee in regard to 
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that even a selling or purchasing agent 
is within that definition. A person to be 
a ‘dealer in that definition must be en- 
gaged in the business of buying and sell- 
ing goods in Uttar Pradesh whether for 
commission, remuneration or otherwise. 
Explanation to S. 2 (c) brought within the 
definition of ‘dealer not only a commis- 
sion agent, a factor, a del credere agent 
or any other mercantile agent by what- 
ever name called, and whether of such 
description or not, but also a broker, an 
auctioneer as well as an arhatiya. The 
term ‘arhatiya’ is wide enough to include 
a kutcha arhative. The Explanation clear- 
ly brings within the definition of ‘dealer 
in S. 2 (c) a kutcha arhatiya. AIR 1978 
SC 376, Rel. on. 1974 Tax LR 1715 (All), 
Reversed, (Paras 16, 17) 

(B) U. P. Sales Tax Act (15 of 1948), 
Section 7 (8) — High Court not to decide 
questions not referred. 1974 Tax LR 
1715 (All), Reversed. 


When a question of law was neither 
raised before the Addl. Judge (Revisions) 
nor considered by him nor did it arise on 
findings given by him, it will not be a 


question arising out of his order. The 
-question as to whether the Sales Tax 
Officer was justified in making a best 


judgment assessment under S. 7 (8) of the 
Act was not referred to the High Court. 
It was, therefore, not open to the High 
Court to go into that question. It could 
not allow the new point to be raised for 
the first time in reference. Nor was the 
High Court entitled on a reference under 
Section 11 (4) of the Act to set aside the 
finding of the Addl. Judge (Revisions) 
merely because on a reappraisal of the 
evidence it would have come to a con- 
trary conclsion. It was also not entitled to 
examine whether the explanation of the 
the deficiencies 
found in the account books should or ` 
should not be accepted. 1974 Tax LR 1715 
(All), Reversed. (Paras 22, 28) 
Cases Referred: Chronological Paras 
AIR 1978 SC 876 : (1978) 2 SCR 618: 1973 
Tax LR 155 17 
AIR 1967 SC 986: (1967) 1 SCR 188 : 1967 
Cri LJ 946 18 
ATR 1938 Nag 254 15 
AIR 1926 PC 119:53 Ind App 241 14 
AIR 1917 PC 101: 45 Ind App 29: 16 All 


LJ 241 
(1908) ILR 80 Bom 205 18 

‘Mr. S. Markendeya, Advocate, for Ap- 
pellant; Mr. O. P. Verma, Advocate, for 
Respondent. 

SEN, J.:— This is an appeal from a 
judgment of the Allahabad High Court 
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dated October 27, 1972 which was given 
upon a reference of certain questions of 
law made to the High Court by the Addi- 
tional Judge (Revisions), Sales Tax; Meerut 
in compliance with its directions under 
sub-sec. (4) of Section 11 of the U. 

Sales Tax Act, 1948 calling for a state- 
ment of the case. The two questions ‘re- 
ferred were as follows: i 


1. Whether there is no material 
support of best judgment assessment? 

2. Whether on the facts and in the cir- 
cumstances of this case the assessee acted 
in respect of the estimated purchase turn- 
‘over.of Rs. 3,80,000/- as a dealer so as 
to be liable to purchase tax? 


2. The Commissioner of Sales Tax 
submitted that the first question should 
be answered in the negative and the 
second in the affirmative, The High Court 
decided in favour of the assessee and 
against the Commissioner, holding that the 
submission of the assessee was right and 
answered both the questions to the con- 
trary. From this decision the appellant, 
the Commissioner, of Sales Tax, has ap- 
pealed. 


3. The reference arose out of assess- 
ment for the assessment year 1967-68 ot 
Messrs. Bishamber Singh Layaq Ram 
which carries on business in jaggery, 
amchur, khandsari etc. on its own account 
and as kutcha arhatiya in jaggery, food- 
grains etc. at Shahpur in the district of 

uzaffarnagar, and is registered as a 
dealer under Section 8-A of the Act 
(hereinafter referred to as ‘the assessee’). 


. 4. The material facts may be stated as 
follows: During i 
question, the Sales Tax Officer, Muzaffar- 
nagar by his order dated December 27, 
1968 rejected the account books of- the 
assessee on the basis of some discrepan- 
cies found during tae four surveys carriec 
out at his shop and made a best judgment 

assessment under sub-s. (8) of S. 7 of the 
Act, determining the taxable turnover oi 

purchases effected by it as a kutcha arha- 
tiya at Rs. 5,80,000/- and the tax payable 
thereon at Rs. 25,450/-. On appeal the 
Assistant Commissioner (Judicial), Sale. 
Tax, Muzaffarnagar by his order dated 
August 11, 1969 reduced the taxable turn- 
over of purchases by Rs. 1,50,000/- and 
- the tax by. Rs. 7,500/-. 

5. There were two cross-revisions bv 
the Commissioner of Sales Tax and. b= 
the assessee, both of which were allowed 
by the Additional Judge (Revisions) - Sales 
Tax, Meerut who by his order dated 
February 10, 197) while negativing th> 
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the assessment year in- 
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‘plea of the. assessee that he was not `a 
dealer, however, .felt that on the material 
on record, the taxable turnover of 
assessee could not reasonably. be deter- 
mined at Rs. 3,80,000/-. He accordingly 
set aside the orders of the Assistant Com- 
missioner (Judicial) and of the Sales Tax 
Officer and directed that there should be 
a fresh best judgment assessment. 


6. Upon reference, the High Court‘on 
question No. 2, as to the liability of the 
assessee to tax on transactions effected by 
it as kutcha arhatiya held that the as- 
sessee was not a dealer, observing: 

“If the ‘assessee is a Kutcha Arhatiya 
then he is not liable to sales tax. The 
change in the definition of the word 
‘dealer’ in 1961 upon which the Judge 
(Revisions) has relied does not change the 
situation. A person can be liable to tax 
as a dealer only if he acts as an agent 
having the authority to pass title in the 

oods sold. A kutcha arhatiya merely 
rings together the seller and the pur- 
chaser and helps in settling the price and 
weighing the goods etc. The fact that he 
sometimes advances money to cultivators 
who bring their produce for sale or 
sometimes pays, the entire sale price. to 
the cultivator from his own pocket is not 
oeeyarent with his being a kutcha arha- ` 
va. 

7. It was rightly contended on behalf 
of the Commissioner that the High Court. 
was wrong in holding that the  assessee 
was not a dealer within S. 2 (c) of the 
Act and that the Sales Tax Officer was 
not justified in making an assessment to 
the best of his judgment under S. 7 (8). It 
is pointed out that the High Court has 
completely overlooked Explanation to S.2 
©) of the Act which was inserted by the 

. P. Sales Tax (Amendment) Act, 1959, 
particularly the words ‘through whom the 
goads are sold or purchased’ appearing 
therein. With regard.to the applicability — 
of Section 7 (8), it is urged that the ques- 
tion was not referred. - 

8. The finding arrived at by the High 
Court that the assessee as a kutcha arha- 
tiya merely brought together the seller - 
and the buyer charging an additional sum 
by way of commission and. therefore, - 
could not: be regarded as a dealer, i. e., a 
person engaged in the business of buying 
and selling goods, is contrary to the ad- 


-mitted facts of the case. The facts stated 


in the- agreed statement of the case clearly 
show. that the assessee is not a. kutcha . 
arhatiya, in the usual sense of the term, 
but his business brings into existence the . 
relation of vendor and purchaser. The - 
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- mature of the business carried on by. tae 
assessee is’ described thus: or 
“Cultivators bring ‘their produce to the 
_ assessee for sale. The goods are weighed 
“at his shop and then supplied to the puca 
arhatiyas or to other persoms. Price of tie 
commodity in full or part is paid by tae 
assessee to the cultivators directly. Tae 
price from the purchasers is realised after- 
wards. In any case it is nct the responsi- 
bility of the cultivators to realise the prize 
from the purchasers. On the contrary, it 
is the assessee who is responsible for the 
payment of the price to the  cultivatoss. 
Sometimes the cultivators are also pad 
advances and these’ are adjusted when tLe 
pare of the produce is paid to the cultiva- 
ors. 











(Emphasis supplied) 

9. The decision on the question wh- 

ther the assessee is a dealer must turn an 

the construction of S. 2 (c), which insofer 
as material, reads: 


.“2 (c) “dealer” means any person cr 
association of persons carrying on tke 
business of buying or selling goods ñ 
Uttar Pradesh, whether for commission, 
remuneration or otherwise. S 

Explanation: A factor, a broker; a com- 
mission agent or arhati, a del creder> 
agent, an auctioneer, or any other mer 
cantile agent by whatever name callec, 
and whether of the same description 6 
hereinbefore mentioned or not, who car- 
ries on the business of buying or selling 
z goods on behalf of his principals, oc 
through whom the goods arə sold or pur- 
chased shall be deemed to be a deale- 
for the purposes of this Act.” 


10. There can be no doubt that a 
pucca arhatiya comes within the substan- 
tive part of the definition of ‘dealer con- 
tained in S. 2 (c) of the Act, but the ques 
tion still remains whether a kutcha arha- 
tiya is covered by the definition, by 
reason of the Explanation thereto. 

11. The ‘basic distinction between =€ 
kutcha and a pucca arhatiye is that « 
kutcha arhatiya acts as an agent on be- 
half of his constituent and never acts as 
a principal to him. The erson with 
whom he enters into a transection on be- 
balf of his constituent is either brought 
into contact with the constituent .or at 
least the constituent is informed of the 
fact that the transaction has been entered. 
into on his behalf with a particular person- 
But in the case of a pucca arhatiya, the 
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agent makes himself liable upon the con- 
tract not only to third parties but also. to 
his constituent. He does not inform lus 
constituent as to the third party with 
whom he has entered into a contract. on 
his behalf. 

12. Thus, a pucca arhatiya acts as a 
principal as regards his constituent and 
not as a disinterested middleman who 
brings about two principals together, 
there being no privity of contract between 
the constituent and the third party, and 
may substitute his own goods towards the 
contract made for the principal and buy 
the principal’s goods on his personal ac- _ 
count. On the other hand a kutcha arha- 
tiya usually denotes a person who merely 
‘brings genes the buyer and the seller’ 
charging his commission. who has no 
dominion or control over the goods, unlike 
a pucca arhatiya who deals as a principal 
in relation to’ both his constituent and to 
the third party. 

18. The crucial test is whether the 
agent has any personal interest of his 
own when he enters into the transaction 
or whether that interest is limited to his 
commission agency charges and certain 
out of pocket expenses, and in the event 
of any loss his right to be indemnified bs 
the principal. This principle, was applied 
in the case of pakki arhat by Sir Lawrence 
Jenkins C. J. in Bhagwandas Narotamdas 
v. Kunji Deoji (1906) ILR 30 Bom 205 and 
approved of by the judicial.Committee in 
Bhagwandas Parasram v. Burjorji Ruttonji 
Bomanji 45 Ind App 29:(AIR 1917 PC 
101) and by this Court in Shivnarayan 
Kabra v. State of Madras (1967) 1 SCR 188 : 
(AIR 1967 SC 986). As to the incidents of 
pakki arhat, Sir Lawrence Jenkins wm 
Bhagwandas Narotamdas’s case succinctly 
states the legal position, in his own terse 
language: 

“A pakka adatia is not, in the proper 
sense of the word, an agent or even a del 
credere agent. The relation between him 
and his up-country constituent is sub- 
stantially one of principal and principal.” 

14. In a. commercial sense, a kutcha 
arhatiya acts as an agent on behalf of his 
constituent. The main characteristic of a 
kutcha arhatiya has been described by ` 
the Judicial Committee: in Sobhagmal 
Gianmal v. Mukundchand Balia 53 Ind 
App 241:(AIR 1926 PC 119) in tbese 
terms: ` 

“When a katcha adatia enters into trans- 
actions under instractions from and on 
behalf of his up-country -constituent with 
a third. party ia. Bombay, he makes pri- 
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vity of contract between the third party 
and the constituent, so that each become: 
liable to the other, but also he renders 
himself responsible on the contract to the 
third party.” | : 

15. Vivian Bose J. in Kalyanji Kuwarji 
v. Tirkaram Sheole] ATR 1988 Nag 25e 
puts the matter thus: 


' “The test to my mind is this: does the 
commission. agent when he sells have au- 
thority to sell in his own name? Has he 
authority in his own right to pass a valid 
title? If he has then he is acting as. 2 
principal vis-a-vis the purchasers and not 
merely as an agent and therefore from 
that point on he is a debtor of his erst- 
while principal and not merely an agen-. 
Whether this is so or not must of cours? 
depend upon the facts in each particular 
case 


, 16. It is plain, on an examination cf 
the language as it stood at the materiel 
time, from the definition of ‘dealer im 
Section 2 (c) that even a selling or puz- 
chasing agent is within that definition. 4 
person to be a ‘cealer’ in that definition 
must be engaged in the business of buv- 
ing and selling goods in Uttar Pradesh 
whether for commission, ‘remuneration ar 
‘otherwise. Explanation to S. 2 (c) brought 
within the definition of ‘dealer’ not on_y 
a commission agent, a factor. a dal 
credere agent or any other mercanti_e 
agent by whatever name called, and wh2 
ther of such description or not, but alto 
a broker, an auctioneer as well as an arha- 
tiya. The use of the words “through whom 
the goods are sold or purchased” in the 
Explanation is significant, and they must 
be given their due meaning. Thus, the 
definition of ‘dealer’ in S. 2 (c) is wide 
enough to include a selling or purchasing 
agent of whatever name or descripticn. 

e term ‘arhatiya’ is wide enough to in- 
clude a kutcha arhatiya. 


17. If the Explanation to S. 2 (c) of 
the Act were no: there, perhaps it could 





be said that a kuitcha arhatiya is merely - 


an agent who helps cultivators who bring 
‘their produce to the market for sale, to 
` find buyers, assist them in weighment aad 
secure to them payment of price, but the 
assessee here certainly does not answer 
that description. That apart, the Explana- 
tion clearly ‘brings within the definition 
of ‘dealer’ in S. 2 (c) a kutcha arhatiya. It 
‘was not suggested at any time that the 


Explanation was ultra vires the State 
Legislature being beyond the ambit of 


Entry 54 of List II of the seventh sche- 
dule. The constitutional validity of a sini- 


A.L R. 


lar Explanation to S. 2 (c) of the Bengal 
Finance ` (Sales Tax) Act, ` 1941 which 
brought an auctioneer within the purview 
of the definition of ‘dealer in that section. 
was upheld by this Court in Chowringhee 
Sales Bureau (P) Ltd. v. CIT West Bengal 
(1978) 2 SCR 618 : (AIR 1978 SC 876). The 
whole object is to tax a transaction of 
sale in the hands of a’ person who carries 
on the business of selling goods and who 
has the neal or customary authority to 
sell goods belonging to the principal. 

18 It is evident from the statement 
of the case that the business carried on 
by the assessee was more or less similar 
to that of a pucca arhatiya and it is a 
misnomer to call it a kutcha arhatiya. It- 
actually purchased the goods from the 
sellers, i. e., the cultivators, and then sold 
them in the market to the other buyers, 
as if they were its own, obviously at a ` 
profit. It paid to the cultivators the price 
of the: goods it purchased and received 
from the buyers the price at which it sold. 
Selling of goods was not simultaneous 
with receiving them. These facts can lead 
to no other conclusion except that it 
bought and then sold goods and ‘not mere- 
ly brought buyers into contact with 
sellers and arranged transactions between 
them. In these circumstances, the High 
Court should have held the’ assessee to 
be a dealer under S. 2 (c) of the Act, read 
with the Explanation thereto. . - i 

19. There remains the question whe- 
ther the High Court was justified in hold- 
ing that there was no basis for making a 
best judgment assessment. The Addl. . 
Judge (Revisions) had remanded the case 
for a reassessment on the basis of best 
judgment, on his finding that there was 
no material whatever on record to enable 
him to come to a conclusion one way or 
the other, on the disputed question of 
fact, i. e., whether the best judgment es- 
sessment of the taxable turnover at Rupees 
8,80,000/- could be sustained. ° 


20. Though the question of the appli- 
cability of S. 7 (8) of the Act was not, in 
terms, referred to the High Court under 
S. 11 (4), the Addl. Judge (Revisions) in 
stating the case mentioned that the asses- 
see had contended before him that his ac 
count had been wrongly rejected. 

21. The statement of the case sets out 
the details of the various surveys made 
and the nature of the deficiencies found. 
The High Court treating the question re- 
ferred to be a composite one, embarked 
upon an enquiry as to whether the Sales 
Tax Authorities were justified in rejecting 
the account books and in making the best 
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judgment assessment under S. 7 (8). It has 
referred to the four surveys carired out on 
August 11, 1967, Decemker 18, 19€7, 
January 7. 1968 and March 8, 1968. -n 


Satyanarayan V. 


- the first survey held on August 11, 1968 it 


was found that the Nagal Bahi had not 
been written for eleven days. The High 
Court observes that ‘no adverse inferenze 
could be drawn on this account- because 
the assessee’s explanation was that the-e 
were no cash transactions for this period, 
and, therefore, the Nagal Bahi had not 
been written’. With regard to the secord 


‘survey carried out on December 18, 1967 


< 


it was discovered that there was a loọooze 
parcha containing several entries. Ore 
ot the entries of Rs. 371.17 in the name 
of Sakh Chand Udit Mohan alone was 
entered in the account books. That too œ 
December 13, 1967 after inspection whie 
the payment was actually made an 
December 11. 1967, i. e., it was not cor- 
temporaneous with the transaction. The 
High Court observes that ‘it has not beea 
found. that any other entry contained 
the loose partia had not been entered i 
the account books’. With regard to ‘the 
third survey carried out on January 7, 
1968 when twelve bags of wheat were 
found in stock, the stock rezister was nct 
shown to the surveying officer. The Higo 
Court has, again accepted the explanation 
of the assessee saying that ‘there was na 
duty cast on the assessee tc produce th» 
stock register and it was not shown sinc» 
there was no demand for it’. It observes 
that ‘there is nothing in S.28° or in anv 
other provisions of the Actor the rules 
framed thereunder which requires a dealer 
to produce his books of accounts and other 
documents before the eet Ci officer’. 
As regards the last survey held on Marck. 
8, 1968 the Mondhi Bahi was found to be 
posted up to Feb. 29, 1968. Thus there: 
were no entries for eight days. The ex 
planation of the assessee was that it hac 
not entered into any contract during the 
eight days in question. The High Couri 
observes that ‘as there was no material 
whatever for rejecting his explanation, nc 
adverse inference could be drawn with 
regard to the veracity of the accounts, 
since Mondhi Bahi is not a necessary ac- 
count book’. We are not inclined to agres 
with this line of reasoning. While we re- 
frain from expressing any opinion on the 
requirements of S. 18 (2) of the Act, we 
are satisfied that the finding of the High 
Court that there was nothing wrong with 
the method of accounting adopted by the 
assessee cannot be upheld. 
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22. In our opinion, the High Court 
shouJd have declined to go into the ques- 
tion of the applicability of S. 7 (8) of the 
Act. When a question of law was neither 


.taised before the Addl. Judge (Revisions) 


nor considered by him nor did it arise. 
on the findings given by him, it will not) 
be a question arising out of his order. 

28. The question as to whether the 
Sales Tax Officer was justified in making 
a best judgment assessment under S. 7 (8) 
of the Act was not referred to the High 
Court. It was, therefore, not open to the 
High Court to go into the question. It 
could not allow the new point to be rais- 
ed for the first time in reference. Nor was 
the High Court entitled on a reference 
under S. 11 (4) of the Act to set aside the 
finding of the Addl, Judge (Revisions) 
merely because on a reappraisal of the 
evidence it would have come to a con- 
trary conclusion. It was also not entitled 
to examine whether the explanation of 
the assessee in regard to the deficiencies 
found in the account books should or 
should not be accepted. It may be that’. 
the Sales Tax Authorities should have 
accepted the explanation of the assessee 
with regard to the aforesaid deficiencies, 
but it may as well be that there are vari- 
ous other deficiencies which the assessee 
will have still to explain. 


24. For all these reasons, the judg- 
ment of the High Court is set aside and 
that of the Addl. Judge (Revisions), Sales. 
Tax, Meerut remanding the case for a 
fresh best judgment assessment under 
Section 7 (3) of the Act is restored. There 
shall be no order as to costs. 

~ Appeal allowed. 
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V. R. KRISHNA IYER, R. S. PATHAK 
AND O. CHINNAPPA REDDY, JJ. 
Writ Petns. Nos. 326 and 795 of 1979, 

D/- 31-7-1980. 

Satyanarayan Prasad Sah and others, 

Petitioners v. State of Bihar and another, 

Respondents. i 


Dina Nath Singh, Petitioner v. State of 
Bihar and others, ‚Respondents. 


Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 of 
1956), S. 4 (c)-— Constitutional validity 
— Not violative of Art. 14. (Constitution 
of India, Art. 14). - ' 


The provision that any proceeding in 
a civil Court of the nature covered by 
Section 4 (c) would be within the exclu- 
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sive jurisdiction of the Consolidation Au- 
’ thorities and any order passed by a civi 
court regarding land (title or possessiow 
or other incident) pending before 
Civil Court would stand abated, was a 
reasonable restriction on the right of a 
party to go to an ordinary Civil Cour 
Hence it was not violative of Art. 14 of 
` (Paras 1, 2) 


Chronological Paras 


the Constitution. 


Cases Referred : 
AIR 1975 SC 1498 2 
AIR 1968 SC 714 : (1968) 2 SCR 95: 1963 

All LJ 46 2 


KRISHNA IYER, J. :— Mr. Sinha, ag- 
pearing for the petitioners in the above 
Writ Petitions, contended that Section 4 


(c) of the Consolidation of Holdings and 


Prevention of Fregmentation Act, 1956 
was violative of Articles 14 and 19 of tke 
Constitution of India. In his submissios, 
the provision that any ‘proceeding in a 
civil court of the nature covered by S.4 
(c) would be within the exclusive juris- 
diction of the Ccnsolidation Authorities 
and any order passed by a civil court rz- 
garding land (title or possession or other 
incident) pending before the Civil Court 
would stand abated, was an unreasonable 
restriction on the right of a party to go 
to an ordinary Civil Court. It also dš- 
criminated that class of litigants from 
other classes of litigants who enjoyed the 
right to approach the Civil Court. In 
his case the decree had been passed in 
his favour by a Civil Court but the suz- 
ject matter was pending in an appeal in. 
the High Court and the High Cout 
passed an order nullifying the decree of 
the trial court having regard to S. 4 cœ) 
of the Act. 


2. We do not think there is substance 
jin the submissions. True, the petitiorer 
is right in saying that the High Coert 
should not have “nullified” the decree of 
the trial court but should have merely 
declared that the proceeding stood abat- 
ed, which of course, means that the civil 
proceeding comes to nought. Regarding 
` the constitutional submissions we are not 
called upon to investigate the merits for 
the short reason that both the points heve 
been covered bw two decisions of this 
Court reported in (1968) 2 SCR 95: (AIR 
1968 SC 714), Ram Adhar Singh v. 
Ramrao Singh and AIR 1975 SC 1499 
Chattar Singh v. Thakur Prasad Singh. 
Indeed, the High Court has merely 
followed these two decisions in reporting 
the contentions of the appellants. We, 
therefore, see no merit in the Writ Feti- 
tions and dismiss them. 








State ot: U. P. v. M. V. Siddiqui 


the- 


ALR. 


3. In the circumstances of the case 
there will be no order as to costs. 
Petitions dismissed. 


AIR 1980 SUPREME COURT 2052 
(From: Allahabad) . 
V. D. TULZAPURKAR AND 
D. A. DESAI, JJ. 


Civil Appeal No. 277 (N) of 1970, D/- 
22-11-1979. 


The State of U. P. and others, Appel- 
lants v. M. V. Siddiqui, Respondent. 


Contempt of Courts Act (70 of 1971), 
S. 2 (b) — Interim injunction in suit for 
permanent injunction against reversion 
order — Suit dismissed for default 
Fresh reversion order during pendency 
of restoration proceedings — Held no 
contempt committed. Decision of Allaha- 
bad High Court Reversed. 


Suit for permanent injunction restrain- 
ing appellants from giving effect to rever- 
sion order D/- 3-1-1968 — Interim injunc- 
tion obtained — Suit dismissed thereafter 
for default — Application for restoration 


moved on 14-10-1968 but no order passed - 


thereon — Order of. reversion passed on 
15-10-1968 and respondent relieved of 
his post on 16-10-1968 — Respondent 


moving application D/- 17-10-1968 for 
setting aside order D/- 15-10-1968 and by 
court’s order D/- 17-10-1968 the status 
quo was directed to be maintained — 
Appellants not allowing respondent to 
take over charge of his post on the 
ground that he had already been reliev- 
ed in pursuance of order D/- 15-10-1968 
— Held that no contempt could be said 
to have’ been committed in absence of 
order directing respondent being put 
back to his earlier position — No injuuc- 
tion order was obtaining when order 
D/- 15-10-1968 was passed. Decision of 
Allahabad High Court, Reversed. 
(Paras 8, 4) 
TULZAPURKAR, J.:— A queer order 
has been made by the High Court on a 
contempt application made by the res- 
pondent against the appellants in that 
though it found (in our view wrongly) 
that the appellants had defied the order 
of the Court no action need be taken 
against them and it merely observed that 
now that legal position had been clarified 
the appellants would not persist in tak- 
ing any action against the respondent in 
the manner they had done but if they 
did they would render themselves liable 
for contempt in future. The High Court 
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* 1980. 
-also made observations that it 


(Appe 
-U 


was a 
matter of deep regret that the appellants 
should: have behaved like a private cati- 
zen which they ought noz to have deme. 
In our view, the findiug is unsustdinaole 
and the observations uncalled for. 


2. The respondent was working a: a 
Senior Research Professor in the State 
Institute of Education in the year 1938, 
he’ having been promoted to Provincial 
Education Service and having opted for 
the teaching branch of the service. Jn 


8rd January, 1968 the Director of Eduza-. 


tion (Appellant No. 2) passed an order 
reverting the respondent and posting lim 
as Deputy Inspector, Urdu Mediam 
Schools, Allahabad region, in the Sub- 
ordinate Education Service. It appears 
this order was passed hy the Director of 
Education by way of implementing an 
earlier Order of Reversion dated May !9, 
1967 passed by the State Government 
t No. 1) reverting him from the 

. P. Education Service to the Suborei- 
nate Service. The respondent filed .a sait 


for questing the order dazed. January 3,. 
o 


1968 and ra permanent injunction 
against the reversion and on April 2, 
1968 he obtained an interim  injunctien 
restraining: the appellants from giving 
effect to the order of reversion date 
January 8, 1968 and directing that the 
respondent should be kept an the teachirg 
side presumably in the U. P. Educaticn 
Service. The suit was fixed for heari. g 


on October 11, 1968 but om the previoas 


day after obtaining the consent of tle 
respondent’s counsel the District Goz- 
ernment counsel made an application fer 
an adjournment of the suit. On October 
11, 1968 as both parties and their cour- 
sel were absent the ‘suit was dismissed 


.and the application for adjournment wes 


also dismissed. On October 14, 1968 the 
respondent moved an application for-re:- 
toration of his suit but no order was 
passed thereon. it appears that the Direc- 
torate of Education was informed abort 
the dismissal of the suit that had takea 
place on October 11, 1968 and thinking 
that as the suit had been dismissed th2 
interim injunction had also come to am 
end the Director felt that he was free te 
act and on October 15, 1958 he passed 
an order reverting the respondent and 
asking him to go over to the ‘reverted 
post. On October 16, 1968 that order waz 


_ served on the respondent brt he left the 


office without giving an apolication for 
leave. In the meantime appellant No. & 
the Principal of the Institute, asked some 
other officer to take. charge of the res- 
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‘on record to show that the 
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pondent’s post. Respondent- thereupon 
moved the Court on October. 17,1968 for 
setting aside the order dated October 15, 
1968 on which the Court merely passed 
an order directing the maintenance of 
status quo. On October 18, 1968 respon- ` 
dent showed the Court’s order. dated 
October 17, 1968 to appellant No. 3 and 
desired appellant No. 3 to take him back 
but appellant No. 3 told him that the 
order of the Court only required main- 
tenance of the status quo and since the 
order of the Director of Education -had 
been served on him and he had already 
been relieved of the post he could not be 
allowed to take over charge of his post. 
The order of the Court did not give any 
direction for reinstatement of the’ res- 
pondent but merely directed the main- 
tenance of status quo presumably as on 
October 17, 1968. On these facts an ap- 
plication was made by the respondent 
for contempt of Court in the High Court 
and the High Court as stated above took ` 
the view that the appellants had defied 
the Court’s order but after making certain 
observations felt that no action be taken 
against the appellants. 


8. In the above circumstances, it is 
clear to us that after the suit was dis- 
missed on October 11, 1968 there was no 
injunction operating in favour of the res- 
pondent and against the appellants. It 
is true that an application for restoration 
of the suit had been made by the res- 
pondent on October 14, 1968 but no 
order,had been made by the Court till 
October 17, 1968 and in the meantime on 
October 15, 1968 action was taken against 
the respondent by serving a fresh order 
on him and he was also relieved of his 
charge. There was no material brought 
Appellants 
had been apprised of the circumstances 
in which the suit came to be dismissed. 
In the absence of any material bringing. 
home knowledge to the appellants about 
the manner in which the suit came to be 
dismissed it would be difficult to take” 
the view that the Government had acted 
in haste or that it wanted to take advan- 
tage of the fact that the interim injunction 
had lapsed. On October 16, 1968 when 
the respondent was relieved of his post 
there was no injunction operating against 
the appellants nor had the respondent 
obtained any order from the Court on 
his application for restoration of his suit 
but it was only on October 17, 1968 that 
an order was passed by the Court direct- 
ing the status quo to be maintained. The 
status quo which obtained. then was that| 
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the respondent had already been relieved 
of his charge and we feel that in the ab- 
sence of an order from the Court direct- 
- ling the respondent being put back to his 
earlier position no contempt can be said 
to have been committed by the Govern- 
ment or its Officers. 

4. Tt appears that the High Court pro- 
ceeded to consider the question whether 
the order passed by the Director of 
‘Education on October 15, 1968 and serv- 
ed on the respondent on October 16 
1968 was legal or not and it has taker 
the view that that order was illegal anc 
invalid one. In the first place, the Tegality 
or otherwise of that order dated October 
15, 1968 was strictly not relevant to the 
question of contempt. Such: an order. 
whether legal or otherwise, could issue 


when no injunction was operating. Be-- 


sides, that order was not the order by 
which the respondent had been reverted. 
It was by way of implementation of the 
original order of reversion dated may 16, 
1967 that he was directed to hand over 
the charge. We are satisfied that at the 
time when the appellants took the actiona 
against the respondent in directing hin 
to bé posted as the Deputy Inspector, 
Urdu Medium Schools in the Subordinate 
Education Service there was no order cf 
a Civil Court obtaining in the field and 
consequently, there can be no contempt 
be Court being committed by the appel- 
Hants. 


5. In the result the appeal is allowed; 
the High Court’s finding is quashed, and 
the High Court’s observations agairist the 
Government that it had acted like a 
‘private citizen are expunged. No order 
as to costs. 

Appeal allowed. 


AIR 1980 SUPREME COURT 2054 
= 1980 Lab. I. C. 1088 


(From: Patna) _ 
A. C. GUPTA AND 
N. L. UNTWALIA, JJ. 

Civil Appeal No. 1682 (L) 
D/- 23-7-1980. 

Steel Authority of India, Appellant v. 
The Presiding Officer, Labour Court at 
Bokaro Steel City, Dhanbad and another, 
Respondents, 

Discipline and Appeal Rules of Steel 
Authority of India — Rule 2 (f) — 
“Disciplinary authority” — Respondent 
appointed as Registration Assistant in 
Medical Department of the Company — 
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of 1978, 





Steel Authority of India v. Labour Court, Dhanbad 


A.L R. 


Scale of pay Rs. 245-440 — Appointment 
by Personnel Manager of Company — 
Held that in the respondent’s case the ap- 
pointing authority, namely the Personnel 
Manager, was the disciplinary authority 
and was as such competent to frame the 
charges and to constitute the inquiry 
committee against him — Therefore the 
Chief Medical Officer who exercised these 
powers in this case had no authority te 
do so. (Para 5} 

GUPTA, J.:— The second respondent 
(hereinafter referred to as the respon- 
dent), Shri Rajendra Jha, was employed 
as a Registration Assistant in the Medical 
Department of the appellant company. 
He was appointed by the Personnel Man- 
ager of the company and his scale of pay 
was Rs, 245-440, On two different dates 
in 1973 the Chief Medical Officer of the 
Hospital served two charge sheets on the 
respondent for alleged acts of miscon- 
duct. The Chief Medical Officer also con- 
stituted a committee to inquire into the 
charges. The respondent participated in 
the inquiry. Agreeing with the findings of 
the committee appearing from its reports 
submitted in January, 1975 the Personnel] 
Manager of the company found the re- 
spondent guilty of the charges and dis- 
missed him from service by his order 
dated March 1, 1975. On the same day an 
application was made on behalf of the 
company before the Labour Court under 
Section 33 (2) (b) of the Industrial Dis- 
putes Act seeking approval of the action 
taken against the respondent. The re- 
spondent filed a written objection before 
the Labour Court contending that: 

(a) according to Rule 8 read with tha 
schedule of the Discipline and Appeal 
Rules of the company the appointing 
authority is the disciplinary authority 
for alleged misconduct which 
might lead to imposition of major penal- 
ties including dismissal from service for 


all posts below the scale of pay 
Rs. 500-1050. 
(b) the Personnel Manager of the com- 


pany being his appointing authority way 
the only authority according to the afore- 
said rules competent to issue the charge- 
sheets and constitute the inquiry com- 
mittee, and therefore the framing of 
charge sheets by the Chief Medical Officer 
and the constitution of the inquiry com- 
mittee by him were without jurisdiction. 
The respondent prayed that the company 
be directed to reinstate him with ful] 
compensation for the period of forced un- 
employment, 


1986 


2. During the pendency of the applica- 
tion under Section 33 (2) (b) of the 
Industrial Disputes Act the respondent 
made an application under Section 33A 
of the Act praying for setting aside his 
dismissal and for reinstating . him with 
consequential reliefs. The two applica- 
tions were taken up for h2aring together 
by the Labour Court and on the respon- 
dent’s prayer the issue as to the authority 
of the Chief Medical Officer to frame 
charges and to constitute the inquiry 
committee was heard as a preliminary 
issue. On November 16, 1276 the Labour 
Court held that the Chief Medical Officer 
was incompetent under the rules to frare 
charges against the respordent and con- 
stitute the inquiry committee and accord- 
ingly held that the domestic inquiry was 
defective and invalid. The Labour Court 
was however of opinion that the con- 
pany’s case could not be dismissed at tkis 
stage and that the company should be 
given an opportunity to adduce evidenze 
in support of the action it had taken 
against the respondent, 


3. From the order of the Labour Court 
two writ petitions were filed in the Patna 
High Court, one by the respondent pray- 
ing for quashing that part of the order 
which permitted the company to lead evi- 
dence in support of its action in dismiss- 
ing him, and the other by the company 
questioning the finding that the Chief 
Medical Officer was not competent to 
frame the charges against {he respondent 
and constitute the inquiry committee. The 
High Court dismissed both the writ pet:- 
tions, The appeal before us has been filed 
by special leave by the company cha} 
lenging the finding made by the Labour 
Court and approved by the High Court 
that the Chief Medical Officer of the com- 
pany had no authority to frame the 
charges against the respondent or con- 
stitute the inquiry committee and as sucii 
the procedure followed in dismissing th3 
respondent from service was bad. 

4. The only question for decision im 
this appeal is whether the authority who 
framed the charges against the respon- 
dent and constituted the inquiry com- 
mittee had the power to do so. Before the 
Labour Court as well as the High Cour: 
the respective cases of the parties were 
based on the service rules cf the appel- 


~ lant company. it appears that this body 


of rules which had been approved by the 
Board of Directors was first published in 
January, 1965. By resolution No. 40 dated 
October 1, 1964 the Board of Directors 
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approved the Discipline and Appeal Rules 
which . contained provisions concerning 
acts of misconduct, nature of penalties, 
authorities competent to impose the penal- 
zies, the procedure for imposing minor and 
major penalties etc, Dismissal from ser- 
vice is a major penalty. Rule 2 (f) defines 
Disciplinary Authority’ as the authority 
zempetent to impose any penalty under 
hese rules as specified in the schedule. 
The schedule shows that for all posts be- 
low the scale of pay Rs. 500-1100, the 
disciplinary authority is the appointing 
authority for the purpose of awarding 
major penalties. It also appears from the 
schedule that the “empowered authority” 
meaning the authority to whom powers 
may be delegated by the appointing auth- 
erity is competent to award only minor 
penalties to employees of the scale of pay 
below Rs. 500-1100. Rule 8 lays down the 
procedure for imposing the major penal- 
ties. The Labour Court as well as the 
High Court found on a reading of Rule 8 
end other provisions of the Discipline and 
Appeal Rules including the schedule that 
in the respondent’s case it was the ap- 
pointing authority, namely the Personnel 
Manager, who was the disciplinary auth- 
crity and was as such competent to frame 
the charges and to constitute the inquiry 
committee and the Chief Medical Officer 
who exercised these powers in this case 
tad no authority to do so. On a reading 
cf the rules we have no doubt that this is 
tae position. It was contended on behalf 
af the company that the Chief Medical 
Cifficer had the delegated power to frame 
the charges and constitute the inquiry 
committee in this case. In support of this 
contention reliance was placed on resolu- 
tion No. 7 passed on February 11, 1964 by 
the Board of Directors of Bokaro Steel 
Limited of which the appellant company 
is the successor. By this resolution, among 
other things, the Chairman-cum-Manaping. 
Director of Bokaro Steel was authorised 
tc sub-delegate his powers, delegated to 
hm by the Board, to the heads of office 
under him. An office order dated Novem- 
ber 5, 1964 was referred to show that 
pursuant to that resolution the Managing 
D-rector had delegated the procedural 
pewers in connection with disciplinary ac- 
tien to the Personnel Manager including 
the powers to frame charges and consti- 
tute inquiry committees in consultation 
with and on the recommendation of the 
concerned heads of departments with re- 
gard to employees “up to and including 
the grade of Rs. 400-800”. At that time 
th2 head of the medical department was 
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called the Senior Executive Medical Offi- 
cer..A subsequent office order was also 
mentioned of the date June 22, 1966 
showing that in supersession of the office 
order dated November 5, 1964 so far as it 
related to delegation of ‘powers, the 
Managing Director had delegated full 
powers to all the heads of departments to 
frame charges and to constitute inquiry 
committees with regard to employees 
“up to and including the grade of Rupees 
` 400-800/- subject to rules and procedures 
and in consultation with the Personnel 
Department’, It was stated that the post 
of the Senior Executive Medical Officer 
.was abolished and the new post of the 
Chief Medical Officer was created in its 
place as the head of the department. 


5. It was pointed out by the Labour 
Court that the said resolution No. 7 dated 
February 11, 1964 or the office orders oi 
1964 and 1966 on which the company 
sought to rely did not form part of the 
service rules approved by the Board oi 
Directors. The copy of the service rules 
given to us during the hearing of the ap- 
peal includes the various amendments tc 
these rules made from time to time til 
July 1972 which were approved by the 
Board of Directors. This copy does not 
include the aforesaid office orders of 196+ 
and 1966 on which the appellant companr 
sought to build their case. We therefore 
agree with the concurrent finding of the 
High Court and the Labour Court tha 
the Discipline and Appeal Rules of ths 
company which had been approved by 
the Board of Directors did not authoris3 
the Chief Medical Officer to frame th2 
charges against the respondent or to con- 
stitute the inquiry committee. The Higa 
Court and the Labour Court also rightl7 
repelled a contention put forward on be- 
half of the company built on Rule 20 cf 
the Conduct Rules for the employes 
which has no application in this case. h 
the view we have taken it is not neces- 
sary to examine the argument advanced 
by the respondent that the office ordexs 
of 1964 and 1966 were not enforceable in 
view of the provisions of Section 9A cf 
the Industrial Disputes Act, 1947._ 


6. The appeal is dismissed, On 
August 14, 1978 this Court while grantirg 
special leave to appeal had ordered that 
the appellant would in any event pay the 
cost of the appeal to the respondent, az- 
cordingly respondent Rajendra Jha wel 
be entitled to his costs. 

f > Appeal dismissed. 





Kamal Kanti v. Jnion of India 


A.L R. 
- AIR 1980 SUPREME COURT 2056 
= 1980 Lab. I, C. 1090 
Y. V. CHANDRACHUD, C, Jua 
N. L. UNTWALIA, 
P, S. KAILASAM, D. A. DESAI AND 
E. S. VENKATARAMIAH, JJ.* 


Writ Petn. Nos. 66 of 1974 and 4146 of 
1978, D/- 25-4-1980. 


Kamal Kanti Dutta and others, Peti- 
tioners v. Union of India and others, Re- 
spondents. ` l 


Constitution of India, Arts. 32, 399 — 
Income-tax (Class I) Service (Regulation 
of Seniority) Rules (1973) — Validity — 
Whether decisions of Supreme Court in 
AIR 1967 SC 1427, AIR 1972 SC 2627, AIR 
1974 SC 1618 and AIR 1977 SC 757 should 
be reviewed. 


-Per Majority; Desai, §, contra :— 
For nearly a decade after 1950, ap- 
pointments of promotees were made ‘far 
in excess of the quota available to them. 
So long as the quota rule operated, it 
was possible to regularise their appoint- 
ments when posts within their quota be~- 
came available in later years. But a some- 
what unprecedented situation arose by 
the upgrading of Class II posts to Class I, 
Grade II, — 100 of them on January 16, 
1959 and 114 on December, 9, 1960. This 
massive upgrading of posts brought about 
a collapse of the quota rule. Subsequent 
absorption in posts which became . avail- 
able for being filled up later really meant 
regularisation of appointments, which 
was possible provided there was no ex- 


- cessive deviation from the quota rule. No 


blame could be laid at the doors of the 
promotees on the score that they were 
appointed in excess of the quota available 
to them. Perhaps, their appointments 
must even have enabled the administra- 
tion to tide over administrative stalemate. 
But the tough problem which the ad- 
ministration had to face was that where- 
as it was necessary to recognise and pro- 
tect the claims of promotees who were 
appointed. in excess of their quota, 


‘it was equally necessary to ensure that 


"In this case, the Judges of the Sup-. 
reme Court differ in their views.. 
The majority view is taken by Y. V., 
Chandrachud, C. J, N. L. Untwalia, 
P. S. Kailasam and E. S. Venkataramiah 
JJ. and the minority, by Desai, J. —Ed. . 
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the direct récriiits did not suffer an unde 
set-back in. service on account of the ex- 
cessive appointments of promotees. Tne 
conflicting claims of the two components 
7 of Service, both having an importance 3f 
their own, had therefore to be reconciled. 
It was with that object tha: the rules hed 
been modified from time to time. The 
judgments rendered by the Supreme 
Court in matters which the petitione-s 
wanted to be reopened showed, without a 
shadow of doubt, how every effort was 
made to ensure that no hardship or irt- 
justice was caused to the promotees mere~ 
ly because their appointments ` exceeded 
their quota, (Para 46) 


‘Kamal Kant. v. 


There was no error in the conclusion ia 
Saisinghani’s case AIR 1967 SC 1427 thet 
Rule 4 of the Income Tax Officers (Class I 

“" Grade II) Service Recruitment Rules was 
a statutory rule. (Para 4) 


The promotees should not be penalised 
for the mere reason that those of them 
who were appointed after January 16, 
1959 were appointed on an officiating or 
ad hoc basis and had clear notice that the’ 
question of their seniority was still un- 
decided. The circumstances attendant’ 
upon their appointments could not, how- 
ever, be wholly overlooked in determin- 
ing whether the constitutional constraints 
had been over-stepped. (Para 51} 


It was not safe to test the constitutiona- 
lity of a service rule on the zouchstone. of 
fortunes of individuals. No matter with 
what care, objectivity and foresight a rule 

“is framed, some hardship, inconvenience 
or injustice is bound to result to some 
members of the service. The paramount 
consideration is the reconciliation of con- 
flicting claims of two impor-ant consti- 
tuents of Service, one of which brings 
fresh blood and the other mature experi- 
ence. (Para 52) 


The findings of the 49th Report of the 
‘Committee on Petitions’ of the Rajya 
Sabha presented on 9-1-1976 could not 
displace the judgments of tha Supreme 
Court. ` (Para 54) 


The Supreme Court refused to reconsi- 
der its previous decisions, AIR 1967 SC 
1427, AIR 1972 SC 2627, AIR 1974 SC 
618, and AIR 1977 SC 757 because on 

erits. the Court saw no justification for 
econsidering ` -the judgments -al- 

‘ady rendered by the Court. No fresh 
acts were brought to its notice, by way 

f discovery of new and important .evi- 
dence, which would justify -reconsidera- 


Rule 4 it would not even be 


Union of India . S.C, `: 2057- 
tion of the decisions already rendered by 
the Court after the most careful examina- 
tion of the competing contentions. 

(Para 55) 

(Per Desai, J. contra): The assump- 

fon that Rule 4 of the Rules was statu- 
tory and that the quota prescribed in- 
exercise of the power conferred by 
Eule 4 must be statutory, is. ill-found- 
ej. This knocks out the entire founda- 
ton of the judgment of the Supreme 
Court in Jaisinghani’s case, (AIR 1967 SC 
1427). If Rule 4 and the quota referable 
to the power conferred by Rule 4 were 
mot statutory but were merely executive 
imstructions,- its violation would not 
render any appointment in ‘excess of it 
invalid, but at best should be. irregular 
and in this case on a plain reading of. 
irregular. 
Alternatively, even if the assumption 
made in Jaisinghani’s case, AIR 1967 SC 
1¢27 that Rule 4 and the quota referable 
tc the exercise of power conferred by 
Rule 4 is unquestionable yet when the 
Court held that the quota was related to 
the vacancies, the decision proceeding on 
ar incorrect plea that the information 
akout the number of vacancies in a year 
was not available, was unsustainable for 
two reasons, namely, (1) that ‘the files 
were now produced and (2) in the ab- 
sence of information about the vacancies 
available the court could not have in- 
validated any appointment on the assump- 
tion that appointment from the source of 
promotees was in excess of the quota. In 
the 1st Gupta case, AIR 1972 SC 2627 the 
Court held that even though the quota 
rule expired in 1956, yet the Government 
of India adopted it as a guideline, But an 
appointment in breach of the guideline 
Reither statutory nor even having the 
fragrance of any executive instruction did 
nof become invalid more so when the 
Government had power to make appoint- 
ment from either source uninhibited by 
any quota rule under Rule 4. Rule 4 was 


` overlooked or bypassed when saying that 


there was a spillover of 73 promotees be- 
tween 1956 and 1959. Nor could it be said 
tha- the upgrading of 214 posts and filling 
them up by promotees would be in any 
way even irregular much less invalid 
because Rule 4 enabled Government to 
draw from. either source. Jaisinghani, 
AIR 1967 SC 1427 and the two Gupta 
cass, AIR 1972 SC 2627 and AIR 1974 SC 
161£, were being quoted times without 
nurrber before, the Supreme Court for 
the principles enunciated therein. These 
decisions,’ therefore, affected subsequent 
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decisions of the Court as well as: the. High 
Courts. And some of the.principles enun- 
ciated in these three cases stoodin sharp 
contrast to other decisions of the Court 
and in fact the Court itself felt it neces- 
‘sary to warn that it might become neces- 
sary to reconcile these conflicting deci- 
sions. In the light of the materials now 
placed especially the files which were 
withheld from the Court and the Com- 
mittee, it must be held that enough com- 
pelling and necessary material had beer. 
placed on record making out a_ strong 
case for reconsideration of these decisions, 
AIR 1977,SC 251, Rel. on. a. ¢ ‘ 
(Paras 64, 66, 68, 73, 743 


Cases Referred : Chronological Paras 
AIR 1980 SC 1561 : (1976) 1 SCR 815 73 
1977 Lab IC 38 : AIR 1977 SC 251 : (1977) 

1 SCR 1037 i ; 73 
-1977 Lab IC 295: AIR 1977 SC 757- 


(1977) 2 SCR 28 42, 44, 47, 59 
AIR 1976 SC 410 : (1976) 3 SCR 99 : 1975 
Tax LR 1407 l al 


1975 Lab IC 254 : AIR 1975 SC 483 : (1975) 
2 SCR 979 ' 
1975 Lab IC 1590 : AIR 1975 SC 2164 ; 
(1975) 3 SCR 201 Gj 
1974 Lab IC 1090: AIR 1974 SC-1618 :. 
1975 1 SCR 104 34, 36, 38, 39, 44, 
47, 53, 59, 69, 70, "3 

AIR 1972 SC 262% : (1975) Supp SCR 49} 
i 23, 24 , 25, 34, 
37, 38, 40, 24 

47, 59, 68, 69, 70, "3 

AIR 1967 SC 52: (1966) 3 SCR 600 73 
AIR 1967 SC 839 : (1967) 2 SCR 29 73 
AIR 1967 SC 1427 : (1967) 2 SCR 703 £3, 
24, 39, 44, 47, 49 

59, 63 64. 66, 67, 73 

` AIR 1965 SC,854: (1965) 1 SCR 933, 9-7, 
948 i 55, 51 
AIR 1965 SC-1636 : (1965) 2 SCR 908 51 
AIR 1951 SC 458 : (1952) SCR 89 : 1951 
All LJ 140 -el 


CHANDRACHUD, C. J. (For him- 
self and for N. L. Untwalia, P. S. Kaia- 
sam and E. S. Venkataramiah, JJ.) :— The 
disputes between promotees and direct 72e- 
cruits in various departments of the Gev- 
ernment seem to have no end. No sooner 
does one round of litigation come to a 
decision than is another round started by 
one party or the other, sometimes all=g- 
ing, as in these Writ Petitions, that m- 
portant facts and circumstances were not 
taken into consideration in the eariier 
proceedings either because they were 
suppressed or because, though cited, tney 
were overlooked or misunderstood. A vire 
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tual review is thus asked for, opening 
floodgates to fresh litigation. There are 
few other litigative areas than disputes 
between “members of various services 
inter se, where the principle that public 
Policy requires that all litigation must 
have an end can apply with greater force. 
Public servants ought not to be driven or 
required to dissipate their time and energy. 
in court-room battles. Thereby their at- 
tention is diverted from public to private 
affairs and their inter se disputes affect 
their sense- of oneness without which no 
institution can function effectively. The 
constitution of Service Tribunals by State 
Governments with an apex ‘Tribunal at 
the Centre, which, in the generality of 
cases,’ should be the final arbiter of con- 
troversies relating to conditions of service, 
including the vexed question of seniority, 
May save the courts from the avalanche 
of writ petitions and appeals in servica 
matters. The proceedings of such Tribu- 
nals can have the merit of informality. 
and if they will not be tied down to strict - 
rules of evidence, they might be able to 
produce solutions which will satisfy many. 
and displease only a few. There are ale 
ways a few whom nothing can please, 


2. The three petitioners in Writ Peti- 
tion No. 66 of 1974 are all promotees. Peti- 
tioner No. 1, Kamal Kanti Dutta, was ap- 
pointed as an Inspector of Income-tax on 
December 7, 1950 and after passing the 
departmental examination he was promo- 
ted as Income-tax Officer,, Class II on 
June 21, 1954. On January 1, 1966 he was 
promoted as Income-tax Officer, Class 1, > 
which post he was holding on the date of 
the petition, February 8, 1974. Petitioners 
2 and 3, Bikash Mohan Das Gupta and 
Sushil Ranjan Das, were promoted as Ins- 
pectors of Income-tax in April, 1955. The 
former was promoted as I. T. O., Class IE 
in December, 1957 and as I. T. O., Class I, 
in May, 1971 while the latter was promot~ 
ed as I. T. O. Class H, in August, 1973. 


3. Respondents 1 to 5 to the petition 
are the Union of India, Secretary to the 
Ministry of Finance, the Central Board 
of Direct Taxes, Secretary to the Ministry 
of Home Affairs and the Union Publie 
Service Commission respectively. Respon= 
dents 6 to 357 who were recruited direct- 
ly as I. T. Os., Class I, were appointed on 
probation as Class I Officers after 
petitioner No. 1 was promoted to that: 
cadre on January 1, 1966. Respondents 286 
to 357 were appointed on probation as 
I. T. Os. Class I, after Petitioner No. 3. 
was promoted to that cadre in May, 1971, 
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4. Respondent No. 358. S. G. Jai- 
singhani, who was recruited directly as 
I. T. O., Class I, in 1951 was holding the 
rank of Assistant Commissioner of Ia- 
come-tax on the date of the petition. He 
was posted at the relevant time as tke 
Deputy Director of Investigation, New 
Delhi.. Respondent 359, Mohan Chandra 
Joshi, who was. recruited directly as 


‘I. T. O., Class I, in 1953 was also holdirg 


a similar rank and was working as 
Deputy Secretary, Ministry of Defence, 
Government of India. 


5. In Writ Petition No. 4146 of 1958 
the petitioner, Hundraj Kanyalal Sajnani, 
was appointed directly on the recommer.— 
dation of the Union Public Service Cow- 
mission as I. T. O., Class II (Trainee) on 
July 1, 1947. After successzully complet- 
ing the period of probation, he passed the 
departmental examination for I. T. Os, in 
July 1950. In 1959-60 he was promoted zs 
I. T. O., Class I, and was confirmed in 
that cadre with effect from December $, 
1960. He was promoted as an Assistant 
Commissioner of Income-tax with effect 
from December 17, 1969. 

6. Respondents 1 to 3 tc that petition 
are the Union of India, the Chairman oł 
the Central Board of Direct Taxes and 
the Union Public Service Commission re- 
spectively. Respondents 4 to 8 are B. D. 
Roy, S. G. Jaisinghani, M. C. Joshi, B. & 
Gupta and M. Jangamayya respectively. 
These officers have figured in certain well- 
known decisions of this Court, as a resul 
of which their names have become house- 


hold words. in service jurisprudence. Ir 


fact, Shri B. S. Gupta figures in twc 
cause-titles known as ‘the first Gupta 
case’ and the ‘Second Gupta case’. Re- 
spondents 4, 7 and 8 are Assistant Com- 
missioners of Income-tax while respon- 
dents 5 and 6 are working as Deputy 
Directors of Investigation. 

7. It will be difficult. to appreciate the 
nature of the relief sought in these Writ 
Petitions without a proper understanding 
of the history of the litigation leading to 
these petitions. That history is quite 
checkered. One of the principal grievances 
of the petitioners is that some of the pre- 
vious decisions rendered by this Court are 
erroneous and that some hav2 not been 
properly understood and interpreted 
while framing rules of seniority. That 


-makes it necessary to refer to the previous 


proceedings leading to the present con- 
troversy. 

8. With a view to improving the in- 
come-tax administration, the Government 
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of India, in consultation with the Federal 
Public Service Commission, decided to 
reconstitute and classify the then existing 
Income-tax Services, Classes I and II. The 
scheme of reorganisation of the Services 
was set out in a letter dated September 
29, 1944 of the Government of India, 
Finance Department (Central Revenues), 
which was sent to all the Commissioners 
of Income-tax. The Central ‘Service, Class 
I was to consist of (1) Commissioners of 
Income-tax (2) Assistant Commissioners of 


Income-tax, (3) . Income-tax Officers, 
Grade £ and (4) Income-tax Officers, 
Grade [I. The Central Service, Class II 


comprised Income-tax Officers, Grade III. 
Thus Income-tax Officers, Class I were to 
ke of two grades, Grades I and II, while 
TIncome-tax Officers, Class II, were to con- 
sist of one grade, namely, Grade HI. 
Clauses (a) to (e) of paragraph 2 of the 
aforesaid letter prescribed modes of re- 
cruitment to the various posts in Class I 
and Class II. Clause (d) which prescribed 
the mode of recruitment to the post of In- 
come-tax Officer, Class I, Grade II, said: 


Recruitment to Grade-II will be made 
partly by promotion and partly by direct 
recruitment. 80 per cent of the vacancies 


_ arising in this Grade will be filled by 


direct recruitment via the Indian Audit & 
Accounts and Allied Service Examination. 
The remaining 20 per cent of vacancies 
will be filled by promotion on the basis 
of selection from Grade III (Class II Ser- 
vice) provided that suitable men up to the 
number required are available for ap- 
pointment. Any surplus vacancies which 
cannot be filled by promotion for want of 
Suitable candidates will be added to the 
quota of vacancies to be filled by direct 
recruitment via the Indian Audit and Ac- 
counts etc. Services examination, 


9. Rules regulating recruitment to the 
Income-tax Officers (Class I, Grade II) 
Service, “Hable to alteration from year 
to year”, were published on May 26, 1945 
by a resolution. of the Finance Department 
(Central Revenues).- Rule.3 provided that 
recruitment to Class I, Grade II Service 
shall be made (i) by competitive ex- 
amination held in India in accordance 
with Part II of the Rules and (ii) by pro- 
motion on the basis of selection from 
Grade III (Class II Service) in accordance 
with Part IH of the Rules. By rule 4, the 
Government was to determine, subject to 
the provisions of Rule 3, the method or 
methods to be employed for the purpose 


-of filling any particular vacancies, or such. 


vacancies as may require to be filled dur- 


2060 S.C, 


ing any particular period, and the num- 
ber of candidates to be recruited by eacr 
method. Part II of the Rules called ‘Re- 
cruitment by Promotion’ provided by 
paragraph 21 that recruitment by promo- 
tion shall be made by selection from 
among Grade II Income-tax Officers 
(Class II Service) after consultation with 
the Federal Public Service Commission 
and that no officer shall have any claim 
to such promotion as of right. 

10. By a letter dated January 24, 195% 
the Government of India laid down cer- 
tain rules of seniority (a) as between 
direct recruits, (b) as between promotess 
selected from Class II, and (c)} as between 
direct recruits who completed their pro- 
bation in a given year and the promotes 
appointed in the same year to Class I. 

41. On October 18, 1951, the Govern- 
ment of India addressed a letter to all the 
Commissioners of Income-tax on the sut- 
‘ject ‘Income-tax Officers, Grade II (Class 
I Service) — quota of vacancies filled by 
promotion’. The letter says: 

The Government of India have had 
under consideraticn the question of ir- 
creasing the proportion of vacancies re- 
served for promotion from Class II Ir- 
come-tax Officers in Class I. It has bee 
decided in consultation with the Unica 
Public Service Commission and in mo~ 
fication of para 2 (d) of the Finance Dert. 
(Central Revenues) letter No. 195-Adma. 
(1'T.)/39 dated the 29th September, 19-4 
that for a period of five years in the first 
instance 66/2-3% of the vacancies in Class 
J, Grade II, will b2 filled by direct recruz- 
ment via combined competitive examina- 
tion and the remaining 33/1-3% by pro- 
motion on the basis of selection from 
Grade IJI (Class IT Service). Any surplis 
‘vacancies which zannot be filled by pro- 
motion for want of suitable canci- 
dates will be added to the quota of vacan- 
cies to be filled by direct recruitment. 

12. By a letter dated September 5, 
1952, the Government of India _ revised 
with retrospective effect the rules of 
seniority which were laid down on Jaru- 
ary 24, 1950. 


13. Rule 1 (£) (iii) as framed on Jaru- 
ary 24, 1950 read thus: 

The promotees who have been certifed 
by the Commission in any calendar year 
shal] be senior to all direct recruits v. ho 
complete their probation during that y2ar 
or after and are confirmed with effect 
from a date in that year or after. 

The rule as revised on Ene 5, 1352 
read thus: Sal 
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- Officers promoted in accordance with - 
the recommendation of the Departmental 
Promotion Committee before the next 
meeting of the Departmental Promotion 
Committee shall be senior to all direct 
recruits appointed on the results of the 
examinations held by the Union Publie 
Service Commission during the calendar 
year in which the Departmental Promo- 
tion Committee met and the three previ=` 
ous years. . 

14. Rule 1 (f) (iv) of the 1952 Rules 
dealt with a special situation in which an 
officer initially appointed to Class II ser- 
vice is given seniority in the same manner 
as a departmental promotee, if sub- 
sequent to his passing the departmental 
examination he is appointed in Class I on 
the results of the competitive examine- 
tion. 


15. Rule 4 of Chapter IX of the Rules ~ 


of Promotion of the Central Board of Re- 
venue Office Procedure Manual states, 
that the prescribed minimum service for 
an officer of Class I, Grade II for promo- 
tion to Grade I is 5 years gazetted service 
including 1 year in Class I, Grade IJI. For 
a promotee from Class II, the minimum 
period of service for promotion to Class I, 


' Grade I, would be actually 4 years ser- 


vice in Class II and 1 year service in 
Class I, Grade II. 

_46.. In 1962, S. G, Jaisinghani (who is 
respondent No. 353 in Writ Petition No. 56 
of 1974 and respondent No. 5 in Writ 


‘Petition No, 4146 of 1978) filed Civil Writ 


No. 189-D of 1962 in the High Court of 
Punjab under Article 226 of the Constitu- . 
tion, challenging the validity of the 
seniority rules in regard to Income-tax 


“Service, Class I, Grade II as also the ac- 


tual implementation of the ‘quota’ rule, 
as infringing Articles 14 and 16 (1) of the 


Constitution. Promotees who were likely: 


to be affected by the decision of the Writ 
Petition were added as respondents 4-to 
126 to that petition. Jaisinghani who was 
recruited directly as an Income-tax Om- 
cer, Class I (Grade II), raised four princi-- 
pal contentions: 

(i) Rule 1 (f) (iii) of the seniority rules 
as framed in 1952 was based upon an un~ 
justifiable classification between direct 
recruits and promotees afier they had 
entered Class I, Grade II Service. On the 
basis of that classification, promotees 
were given seniority over direct recruits . 
of the same year and with weightage of 
three previous years. All officers appoint- 
ed to Class I, Grade II Service formed one 
class and. after being recruited: to that 
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tween- direct recruits and -promotees, 


_ (ii) Rule 1 (f) (iv) was discriminatory 
because though the petitioner, ai- 
.singhani, qualified in the same competitive 
examination of 1950 for appointment to 
class I, Grade II Service as respondents 4, 
5 and 6 to that petition, they were treated 
as senior to him by the operation of the 
artificial rule by which they were regard- 
ed.as “deemed promotees”, since they 
were appointed to Class IL Grade III Ser- 
vice in 1947. All the four of them were 
appointed to Class I, Grade IJ Service in 
1951 and therefore the period of Service 
put in by respondents 4, — and 6 in Class 
II, Grade IJI Service cannot be coun ed 
for fixing their seniority vis-a-vis -he 
petitioner. 


(iii) Rule 4 of Chapter 1x of the Cen- 
tral Board of Revenue Ocfice Procedure 
Manual’ leads to discrimmation as be- 
tween direct recruits and promotees; end 

(iv) during the years 1971 to 1956, there 
was excessive recruitment of 71 po- 
motees, in violation of the quota rule of 
2:1 contained in Government of India’s 
letter dated October 18, 1951. The queta 
fixed by that letter must be deemed to 
have been fixed in exercise of the statu- 
tory power given by Rule 4 of the m- 
come-tax Officers (Class I, Grade II) Ser- 
vice Recruitment Rules published on May 
26, 1945, 


17. A Full Bench of the Punjab Hizh 
Court, Circuit Bench, Delhi, rejected the 
writ petition, holding that the principles 
for determining seniority between direct 
recruits and promotees laid down in 
Rule 1 (f) (iii) and (iv), 1952 were not 
discriminatory, that the quota rule an- 
nounced by the Government of India was 
merely a policy statement and had no 
statutory force, that departure from the 
quota rule did not give rise to any justid- 
able issue and that the promotion . ruie 
governing promotions from Class I, Grade 
- II to Class I, Grade I was not discrimina- 
tory and ultra vires of Articles 14 and 16 
-of the Constitution. 


18. In appeal, a Constitution Bench ef 
this Court held that rules 1 (f) (iii) and 
(iv) of the seniority rules framed in 1972 
did not violate Articles 14 and 16 . since 
they were based on a reasonable class— 
fication and that Rule 4 of Chapter IX cf 
the ‘Central Board of Revenue Office Prc- 
cedure Manual’ cannot be held to lead to 


any discrimination as between direct re- 


cruits and promotees, since the object cf 
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class, no distinction could be: made be- ` 


‘was linked up with 
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the rule was really to carry out the 
policy of Rule 1 (f) (iii) of the Rules of 
Seniority and. not allow it to be defeated 
by the requirement of five years service.. 
in Class I, Grade Il itself, before a person 
could be considered for promotion to 
Class I, Grade I. On the question of ex- 
cessive recruitment of promotees from 
1951 to 1956 in violation of quota rule, 
the Court had directed the Secretary of 
the Finance Ministry, during the hearing 
of the appeal, to furnish information re- 
garding the number of vacancies which 
had arisen from year to year_from 1945 
onwards, the nature of.the vacancies — 
permanent or temporary — the chain of 
vacancies and such other details which 
were relevant to the matters pending be- 
fore the Court. In his affidavit dated 
January 31, 1967 Shri R. C. Dutt, Finance 
Secretary, said that he was not able to 
work out, in spite of his best endeavours, 
the number of vacancies arising in a 
particular year. However, a statement, 
Ex. E, was furnished to the Court show- 
ing the number of officers recruited by 
the two methods of recruitment to Class I 
Service during the relevant . years. The 
Court found that it was not clear from 
Shri Dutt’s affidavit whether the quota 
rule was followed strictly for the years 
in ‘question and noted that in the ab- 


sence of figures of permanent vacancies 
in Class I, Grade II, for .the relevant 
years, the Solicitor General was unable 
to say to what extent there had been 
deviation from that rule. Rejecting the 
submission of the Solicitor General that 
the quota rule was merely an admunis- 
trative direction, the- Court held that 
Rule 4 of the Income-tax Officers (Class I, 
Grade II) Service Recruitment Rules was 
a statutory rule under which a statutory 
duty was cast on the Government to 
determine the method or methods to be 
employed for the purpose of filling the 
vacancies and the number of candidates to 
be recruited by each method; and that, 
though in the letter of the Government 
of India dated October 18, 1951 there was 
no specific reference to Rule 4, the quota 
fixed by that letter must be deemed to 
have béen fixed in exercise of the statu- 
tory power given by Rule 4. There’ was 
therefore no discretion left with the Gov- 
ernment of India to alter that quota ac- 


_cording to the exigencies of the situation 


or to deviate from the quota, in any parti- 
cular year, at its own will and pleasure. 
The quota rule, according to the Court, 
the ‘seniority rules 
and unless it was strictly observed. in 
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practice it would be difficult to hold that 
the seniority rule contained in R. 1 (f) (iii) 
. was not unreasonable and did not offend 
Article 16 of the Constitution, The Court 
expressed its conclusion thus: 

We are accordingly of the opinion that 
promotees from Class II, Grade III to 
Class I, Grade II Service in excess of the 
prescribed quotas for each of the years 
1951 to 1956 and onwards have been ille- 


gally promoted and the appellant is en- 
titled to a writ in-the nature of manda- 
mus commanding respondents’ 1 to 3 to 
_adjust the seniority of the appellant and 
other officers similarly placed like him 
and to prepare a fresh seniority list in ac- 
cordance with law after adjusting the re- 
cruitment for the period 1951 to 1956 and 
onwards in ‘accordance with the quota 
rule prescribed in the letter of the Gov- 
ernment of India No. F. 24 (2)-Admn. 
I. T./51 dated October 18, 1951. We, how- 
ever, wish to make it clear that this order 
will not affect such Class II Officers whe 
have been appointed permanently as As- 
sistant Commissioners of Income Tax. 
(emphasis supplied). 
The Court suggested that for future years 
the roster system should be adopted by 
framing an appropriate rule for working 
out the quota between the direct recruits. 
and the promotees and that a roster 
should be maintained indicating the order 
in which appointments are made by direc: 
recruitment and by promotion in accord- 
ance with the percentages fixed under 
the statutory rule for each - method o2 
recruitment. 


19. In Writ Petition No. 5 of 1966 filed 
by Mohan Chandra Joshi under Art, 32 
of the Constitution, a similar .mandamis 
was issued by the Court. Mohan Chandra 
Joshi, ‘like Jaisinghani, was recruited 
directly as Income-tax Officer, Class ., 
Grade II, with the only difference that h= 
was appointed in 1953 while Jaisinghari 
was appointed in 1951. 

20. Thus the direct recruits succeeded 
‘substantially in their contentions, Tke 
. quota rule acquired statutory force, ar- 
pointments of promotees in excess of tke 
quota became bad and it became oblige- 
tory for the Government to prepare a 
fresh seniority list. Promotees found o 
have been appointed in excess of the quo-a 
admissible to promotees had naturally -0 
go down in the final gradation of senio>- 
ity. 

21. The aforesaid decision was given 
by this Court on February 22, 1967. But, 
in spite of the mandamus issued by t, 
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Government did not prepare a fresh 
seniority list for over a year, which led 
to the filing of a contempt petition by 
Jaisinghani and Joshi. Those proceedings 
were dismissed by this Court on Novem- 
ber 6, 1968. In the meanwhile, on July. 15, 
1968, the Government prepared a fresh 
seniority list and filed it in this Court. 
That list failed to satisfy promotees as 
well as direct recruits. 


22. Two writ petitions were filed in 
the Delhi High Court to challenge the 
fresh seniority list: one by B. S. Gupta, 
a promotee of 1962 and the other by 
M. C. Joshi, a direct recruit who had 
succeeded in the earlier round of litiga- 
tion in this Court. These writ petitions 
were heard by two separate Benches of 
the Delhi High Court. Writ Petition_ No.’ 
196 of 1970 filed by B. S. Gupta was s dis- 
missed whereas Writ Petition No. 550 of 
1970 filed by M, €. Joshi was substantially 
allowed. Setting aside the seniority list, 
the High Court gave a direction that 
another seniority list be prepared in the 


. light of its judgment. 


23. The decision of theæ.Delhi High 
Court in-the aforesaid two writ petitions 
was challenged in this Court in four ap- 


‘peals : one by B. S. Gupta against the dis- 


missal of his writ petition and the other. 
three by (i) the Government, (ii) M. C. - 
Joshi and (iii) 5 promotees. In all these 

appeals, the only question for considera- 
tion was whether the seniority list pre- 
pared on July 15, 1968 was correct and 
in accordance with the mandamus issued 
by this Court in Jaisinghani v. Union of ` 
India, (1967) 2 SCR 703 : (AIR 1967 SC 
1427). These appeals were heard together 
and were disposed of by a judgment dated 
August 16, 1972 which is reported in 
Bishan Sarup Gupta v. Union of India 
(1975) Supp SCR 491: (AIR 1972 SC 
2627). i 


24. While preparing the seniority list 
the Government understood the manda- 
mus issued in Jaisinghani as covering the | 
entire period fróm 1951 to 1967. For do- 
ing that it could not be blamed, since the 
mandamus issued in Jaisinghani directed 
the Government to adjust the seniority of 
various officers for the period 1951 to 1956 
“and onwards”, thouzh the argument re- 
garding excessive recruitment of the pro- 
motees was confined to the years 1951 to 


_ 1956. Palekar, J. speaking for the Court 


in Bishan Sarup Gupta observed in the 
first instance that this Court could not 
possibly have in mind a seniority list 
which took in promotees after 1956 and 
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that therefore under the mandamus issu- 
ed by this Court, appointments of pro- 
motees in excess of the quota could only 
be taken into consideration in relation to 
= the period 1951 to 1956. The reason for tne 
use of the words “and onwards’ was ex- 
plained to be that Government should de 
able to push down excess promotions to 
later years in order that such promotions 
could be absorbed in the lawful quota 
available for later years, 

25. In Bishan Sarup Gupta, (AIR 19°2 
SC 2627) the Court was called upon <0 
examine the correctness of seven prind- 
ples enumerated in the Government letter 
dated July 15, 1968 governing seniorit7. 
The first principle was accepted as gool. 
The second and the third principles were 
held to be partially incorrect in so far as 
they excluded reference to all the, pre- 
motees of 1952. The Court held that tre 
promotees of 1952 should be referred to 
in the seniority list whether they are az- 
fected or not, the object being ‘the as- 
certainment of excess promotions. 


26. The fourth principle set out in the 
letter of July 15, 1968 which is importart 
for our purpose reads thus : 


In view of the difficulty in working out 
the vacancies arising in each year the 
total number of direct recruits and pro- 
motees in each year have keen taken in- 
to account for the purpose of implement- 
ing the quota rule. 


This Court held that the rule dated Octo- 
ber, 18, 1951 was.not concerned with the 
« constitution of the cadre but “was con- 
cerned with how permanent vacancies 
were to be filled” and therefore the pro- 
motees would be entitled to 1/3 of the 


vacancies in any particular year whether 


or not there was direct recruitment by 
competitive examination in that year. 
This ratio of 2:1 between the direct re- 
cruits and the promotees could not be 
made to depend on whether any direct 
recruits were appointed in any particular 
year, It therefore became essential to de- 
termine the actual vacancies in the cadre 
but even in B. S. Gupta the Government. 
put forward ‘the plea that it was impos- 
sible for them to give the exact figure of 
vacancies in any particular year. Counsel 
who appeared for the promotees in that 
case filed a chart marked Annexure I 
which according to him, showed the cor- 
` rect number of vacancies in the particular 
years The Court, however, found it 
impossible to determine the actual vacan- 
cies on the basis of the figures given in 
that chart. In the circumstances, the 
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Court considered it reasonable to accept 
the number of appointments made in the 
particular years as substantially repre- 
senting the actual vacancies available for 
being filled up. One of the reasons which 
the Court gave in support of this conclu- 
sion was that when the quota rule referr- 
ed to vacancies, it was implicit that the 
vacancies are those which the Government 
wanted to fill up, whatever may be the 
actual number of vacancies available for 
being filled up. Thus, if in the year 1953, 


53 posts were filled by direct 
recruits and 38 by promotees 
-the total number of vacancies 


which were intended by the Government 
to be filled in would be 91. Promotees 
would be entitled to hold 1/3 of these 
namely, 30, 8 promotees therefore could 
be said to have been appointed in excess 
of the quota available for promotees. This 
was in fact what the Government had 
done while preparing the fresh seniority 
list, though it had wrongly calculated the 
vacancies with effect from the year 1953 
instead of doing so w.e.f. the beginning 
of the year 1952. There were no promo- 
tions in 1951 and therefore, the question 
of appointment of promotees ın excess of 
their quota did not arise for that year. 

27. The argument advanced on behalf 
of the direct recruits that the quota rule 
should be correlated to vacancies in per- 
manent posts only and not to those in 
temporary posts was rejected by the 
Court. 

28. The Court upheld the 5th princi- 
ple under which Class II Officers promot- 
ed to Class I, -Grade If, were allowed 
weightage under Rule 1 (f) (iii). f 

29. The Court then considered the ques- 
tion whether the quota rule could be ap- 
plied after the year 1956. It held that 
even after 1956, the Government was <n- 
titled by reason of Rule 4 of the Recruit- 
ment Rules of 1945 to follow the quota 
Rule of 1951 as a rough guideline, “with- 
out going to the trouble of putting the 
same on record in so many words”. The 
Court observed that if the rule is follow- 
ed as a guideline, a slight deviation from 
the quota would be permissible but if 
there was an “enormous deviation”, other 
considerations may arise. Taking into con- 
sideration the relevant circumstances, the 
Court came to the conclusion that in the 
normal course the Government was en- 
titled to prepare the seniority list till tha 
end of 1958 in accordance with the quota 


- Rule of 1951. 


30. In regard to the position after the 
year 1958, the Court came to the conclu- 
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` sion that the quota rule ceased to apply. 


` and came. to an end on January 16, 1958 
when the sanction to upgrade 100 tempo- 
. rary posts in class II, Grade III to class I, 
Grade II was given by the President. The 
seniority rule then fell with the quota 
rule. On these considerations it was held 
that the seniority list was valid in regard 
to promotions. mad2 up to January 15, 1959 
to the extent that it was prepared on the 
basis of the quota rule dated October 18, 
1951 read with the seniority R. 1 (f) (iii). 
31. This position made it necessary for 
the Court to consider as to how the inter 
se seniority between the direct recruits 
and the promotees was to be fixed after 
January 16, 1959, if the seniority 
Rule 1 (f) (iii) ceased to be operative 
from that date. Several suggestions were 
made to the Court with a view to evolving 
a fair and just seniority rule. The Court 
declined to be drawn into any such ex- 
ercise and preferred to leave it to the 
Government to devise a fair and just 
seniority rule, if necessary, in consultation 
with the U. P. S. Œ. Asa corollary, the 
Court set aside the séniority list of July 
. 15, 1968 and directed the Government to 
prepare a fresh seniority list. The list for 
the years 1955 to January 15, 1959 was 
directed to be _prepared in accordance 
with quota Rule of 1951 read with 
seniority Rule 1: (3) (iii). The list to be ef- 
fective from January 16, 1959 was direct- 
-ed to be prepared in accordance with 
rules to be made afresh by the Govern- 
ment, 

32. Principles (6) and (7) did not sur- 
vive for consideration separately in view 
of the position mentioned above. 

33. The Court kept the proceedings 


pending on its file to enable the Govern- ` 


ment to prepare a fresh seniority list -in 
the light of the directions given by it 
within six months from the date of the 
order, Liberty was given to the parties to 
apply to the Court after the list was filed. 

34. The judgment in B. S. Gupta, (AIR 
1972 SC 2627) was given -on August 16, 
1972. On February 9, 1973, the President 
made rules called the Income-tax (Class 
I) Service (Regulation of Seniority) Rules, 
1973, These Rules were made under Arti- 
cle 309 of the Constitution and were 
given retrospective effect from January 
16, 1959, In pursuance of the liberty re- 
served to the parties under the judgment 
in B. S. Gupta, the validity of the new 
Seniority Rules was challenged by -the 
promotees. That challenge was considered 
and repelled by this Court 
Sarup Gupta v. Union of India (1975). 1 
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‘promotees and the direct recruits 
be in the ratico of 1: 1 and the same shall 


in Bishan 


ALR, 


SCR 104 : (AIR 1974 au 1618) the 2nd 
Gupta case. 
35. Rule 3 of the new Seniority Rules 


of 1973 reads thus: 


“3. Seniority of Officers — The seniot~- 


ity of the Income-tax Officers in the 
Class I service shall be regulated as from 
the date of commencement of these rules 
fn accordance with the provisions herein- 
after contained namely :— 

{i) the seniority among the prometees 
inter se shall be determined in the order 
of selection for such promotion and the 
officers promoted as a result of any earl- 
ier selection shall rank senior to thos? 
selected as a result of any subsequent 
selection; 

‘(ii) the seniority among the direct re- 
cruits inter se shall be determined by the 
order of merit in which they are selected 


‘ for such appointment. by the Union Pub- 


lic Service Commission and any person 
appointed as a result of an earlier selec- 


tion shall rank senior to all other persons ` 


appointed as a result of any subsequent 
selection: and - 


(iii) the relative seniority among the 
shall 


be so determined and regulated in ac- 
cordance with a roster maintained for the 
purpose, which shall follow the lowes 
sequence, namely :— 

(a) promotee: 

(b) direct recruit; 

(c) promotee; : 

(d) direct recruit; and. so: on”. 


When the new list of seniority was pre-~ 


pared by the Government in accordance 
with these rules, the Government had on 
its hands 73 promotees who, though ap- 
pointed earlier between 1956 and 1958, 
had no quota posts for their absorpticn. 
The 73 promotees, described as “spillovers 
on January 16, 1959” as also those who 
were promoted subsequently had to be 
absorbed in the Service, which could only 
be done by a special rule framed in that 
behalf. 


36. The heia adopted in the pre- 
paration of this list was, according to 
Palekar, J., who spoke again for the Con- 
stitution Bench.in the 2nd Gupta case, 
(AIR 1974 SC 1618), "simple enough”, 
though the wording of the rule “is not 
happy”. The simple method adopted by 


the Govt..was like this: The senior- ` 
ity list from serial No. 1 to serial 


No. 485 relating to the period from 1951 
to January 16, 1959 was prepared in ac- 
cordance with the quota rule read - with 
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the seniority rule which prevailed until 
January 16, 1959. At seriz] numbers 486. 
to 1717 are officers who had to be =- 
commodated from January 16, 1959 in zc- 
= cordance with the new seniority rules. 
Since under Rule 3 (iii), the first post in 
the roster has to go to a promotee amd 
the next to a direct recruit. serial No. 436 
goes to a promotee, serial No. 487 to a 
direct recruit and so on. Promotees whose 
ranking is below serial No. 485 are eithsr 
_out of the 73 spillovers as. on January 
1959, or are those who were appointed 
later. Thus, the new seniority rule com- 
tains a formula for the absorption of al 
promotees with effect from January 15, 
1959 in posts allocated to them, it deter- 
mines their seniority inter se and last but 
not the least, it determines their senior- 
ity qua the direct recruits appointed 
™ Tfrom 1959. 

37. The Court overruled 
tion of the 73 spillover promotees thet 
since, in the Ist Gupta case, (AIR 1972 
SC 2627), the court had directed that they 
should be absorbed on a “priority basis’, 
all of them should have been shown in 
the seniority list as having been appoint- 
ed on January 16, 1959 en bloc ‘and tha 
direct recruits for that year should hav2 
been shown thereafter. It was explained 
that by the use of the expression “prior- 
ity basis’, what was meant by the 
Court was that the position of the spill- 
over pronitees as seniors should not be 
prejudiced by claims made by later pro- 
motees on the ground that since the spil- 

«lover promotees were recruited in excess 
of the quota, the later promotees whose 
promotion did not violate the quota rule 
had higher rights than those 73. 


38. The principal contention of the 
promotees in the 2nd Gupta case, (AIR 
1974 SC 1618), was this: As the quote 
rule collapsed on January 16, 1959 the 
spillover. promotees as also those whe 
were promoted thereafter must be deem- 
ed to have been validly app2zinted in ac- 
cordance with Rule 4 of the Recruitment 
Rules of 1945, Since there was no senior~ 
ity or quota rule in existence for deter- 
mining the seniority of prcmotees qua 
the direct recruits, the natural seniority 
linked with the earlier date of appoint- 
ment must be respected. It could not be 
altered to the detriment of the promotees 
Since to do so would violate Article 16 of 
the Constitution. This contention was re- 
jected by the Court on the ground that 
when the 73 spillover appointments were 
made, there were no allocated or ear- 


1980 S. C./130 XII G—1CB - 


. Kamal Kanti v. Union of India 


the objec- - 


S.C. 2065 


marked posts to which those promotees 
could have been validly appointed, the 
ordinary consequence of which would 
have been their reversion to Class II 


` posts which they originally held. So long 


as the quota rule was-in existence, ap- 
pointments in excess of the quota, though 
invalid when made, were at least liable 
to be regularised in subsequent years 
when vacancies were available to the 
promotees as a consequence of the quota 
rule. But once the quota rule ceased to 
exist on January 16, 1959, any possibility 
of the excess appointments of the pro- 
motees being regularised vanished. It 
was in order to overcome this injustice to 
the promotees, that the new rule was 
framed by the Government. The new rule 
was thus not only the direct ‘outcome of 
the judgment of the Court in the Ist 
Gupta case, (AIR 1972 SC 2627), but it 
was founded on the very .principles on 
which the Income-tax Service had been 
constituted. The Court finally said that it 
had also to be remembered that pro- 
motees appointed from January 16, 1959 
onwards were appointed on an officiating 
or ad hoc basis with notice that the ques- 
tion of their seniority was still undecided. 
This circumstance, coupled with the ab- 
sence of clear allocation of posts, made it | 
impossible for the promotees to lay claim. 
to seniority and contend that they were 
deprived of their natural seniority in vio- 
lation of Article 16. 


. 39. Shri V. M. Tarkunde who appears 
on. behalf of the petitioners in Writ Peti- 
tion No. 66 of 1974 has made a fresh 
challenge to the new seniority list pre- 
pared in pursuance of the rules dated 
February 9, 1973 the validity of which 
was upheld by this Court in the 2nd 
Gupta case, (AIR 1974 SC 1618). Accord- 
ing to the learned counsel, the decision in 
Jaisinghani, (AIR 1967 SC 1427), suffers 
from the following three infirmities: 

(i) It was assumed in that case that the 
appointments of promotees were in ex- 
cess of the quota available to them 
because the relevant files were not made 


‘available to the Court, nor indeed was 


the necessary data placed before the 
Court, even though during the hearing 
of the appeal the Court had asked the 
Secretary of the Finance Ministry to fur- 
nish information in that behalf. In the 
absence of such information, the Court 
made an assumption which was unjustifi- 
ed, that the total number of vacancies 
available for promotees was equal. to the 
tetal number of appointments -actually 


Be 
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made. If, for example, 10 direct recruits 
and 20 promotees are appointed in a 
particular year it cannot be assumed 
either that only 30 vacancies are avail- 
able for being filled up in that year or 
that only 30 appointments are intendecé 
to be made by the Government during 
that year. The proper inference for the 
Court to draw, in the absence of material 
which ought to have been produced by 
the Government, was that if appoint- 
ments were to be made of direct recruits 
and promotees in the proportion of 2:2 
and if 20 promotees were in fact appoint- 


ed, the Governmert desired to appoint 48. 


direct recruits but could only appoint 14 
probably because of the non-availability 
of suitable candidates for direct recruit- 
ment. 

(ii) It was wrongly assumed or “held 
that Rule 4 of the Income-tax Officers 
(Class I, Grade II) Service Recruitment 
Rules was a statutory rule. 

(iii) It was wrorgly. assumed that 10) 
posts in Class II, Grade TII, and 114 posts 
in the same cadre which were upgraded 
as Class I, Grade II posts on January 15, 
1959 and December 9,: 1960 respectively 
were exclusively allotted to promotees 
and were in fact Alled in by the apom - 
ment of promotees. 


40. In regard to the Acid ‘in the 
2nd Gupta case it is contended that’ the 
decision suffers from the following infiz- 
mities : l 
- (i) It was wrongly held therein that 
the 73 spillover promotees às on January 
16, 1959 could not be given priority en 
bloc, even though it was directed in the 
judgment in the Ist Gupta Case, (AIR 
1972 SC 2627), that they should be ‘dealt 
with on a “priority basis”. 

(ii) It was wrengly held that 214 pro- 
motees were appointed in excess of the 
quota available to the promotees. 

(iii) The conclusion that no distinction 
can be made between promotees and 
direct recruits once they belong to a 
common cadre was erroneous, as a rest 
of which the promotees were unjusly 
deprived of their right to weightage. 

(iv) The provision in R. 3 (iii) of he 
new Rules of seniority of .1973 that dirsct 
recruits and promotees will be appoinzed 
in the ratio of £0: 50 cannot. work to zhe 
advantage of the promotees because zhe 
measure of 50 per cent is fixed by the rew 
rules in relation to the actual appomt- 
ments made, whereas the old propor-ion 
of 2:1 was in relation to the actual num- 
ber of vacancies available. for being filed 
in. 
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' aforesaid judgments be reviewed 
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41. Learned counsel has demonstrated 
with the help of some of the instances in 
the new senjority list, as to how promo- 
tees have been treated unfairly and un- 
justly in comparison with direct recruits, 
One such instance is that a direct re- 
cruit, Hrushikesh Mishra, who was ap- 
pointed on July 3, 1966 is placed at serial 
No.. 100} while one of the petitioners, 
Kamal Kanti Dutta, who was -appointed 
six months earlier on January 1, 1966 is 
placed at serial No. ` 1318, 
Instance cited is that of a promotee, V. R. 
Hiremath, who was appointed on March 1, 
1956. but is placed at serial No. 486, the 
first 485 officers having been ranked ac- 
cording to the quota rule read with the 
seniority rule which prevailed till Janu- 
ary 16, 1959. Hiremath, it 
not having been appointed in excess of 
the quota should have been ' given his 
seniority, on account of the three years 
weightage. with effect from March 1, 1953. 
In the process, he has lost a benefit 
spread over not only three but six years, 
because his ranking has been made ac- 
cording to the new rule in relation to the 
date January 16, 1959. 

42. These contentions were adopted by 
Dr.: Y. S. Chitale who appears on behalf 
of the petitioner H. K. Sajnani in Writ 
Petition No. 4146 of 1978. It may be men- 
tioned that in Writ Petition No. 66 of 


1974 of K. K. Dutta and others which was - 


filed on February 8, 1974 no di@mand was 
made for the review of the decisions 
earlier given by this Court on the points 


under consideration, The request for re- .,. 


view of those decisions was made for the 
first time by the petitioners by para- 
graph 3 of their supplementary affidavit 
in rejoinder which was filed in this Court 
in April, 1978. By paragraph 45 of his 
Writ Petition, which was filed on June 
27, 1978 Sajnani did contend that the 
since 
they were wrongly decided. Sajnani ask- 
ed by paragraph 51 of his petition, and 
so did the petitioners in the companion 


- petitions asked by their supplementary 


rejoinder, that the decision of this Court 
in Union of India v. M. Jangamayya (1977) 
2 SCR 28: (AIR 1977 SC 757), should 
also be reviewed. - 

43. In his writ petition Sajnani has 
cited several specific instances in support 
of his gontention that under the new 


seniority rules, the promotees have been” 


treated with an evil eye and an uneven 
hand. His complaint is that .direct re- 
cruits who are “15 years junior in age 
and 15 years junior in experience had 


. Another. 


is contended, | 


ai 
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‘been: placed above him”; and that the 
seniority list dated April 15, 1978 of às- 
sistant Commissioners of Income-tax, 
which is the basis of furth2r promotion to 
= the post of Commissioner of Income-tax, 
does not include his name at all, though 
he has been working as an Assistant Com- 
missioner ever since 1969 when he was 
selected by the competent authority with 


the concurrence of the U. P. S. C., after | 


putting in 22 years of service as an 
I T. O., out of which 10 years’ service 
was rendered in Class I itself. Sajneni 
also prays that the seniority list dated 
April 15, 1978 for the cadre of Assistant 
Commissioners be set aside as violating 
Articles 14 and 16 (1) of the Constitution. 


44, In addition to these grounds which 


are pressed upon us for reviewing omr 
} (decisions in Jaisinghani (AIR 1967 SC 
1427), Ist Gupta case (AIR 1972 SC 262°). 
2nd Gupta case (AIR 1974 SC 1618) ard 
Jangamayya (AIR 1977 SC 757), the pet- 
tioners have placed strong reliance œ 
the findings of the 49th Report of tre 
‘Committee on Petitions’ of the Rajya 
Sabha, which was presented on Jan. 3, 
1976. A full text of that Report is extrac: - 
ed at pages 242 to 263 of the compilation 
filed by the writ petitioners in this Cour:, 


45. It appears from that report that et 
the sitting of the Rajya Sabha held o1 
the 23rd August, 1974, Shri Kali Mukher- 
jee, M. P., presented a petition signed b7 
Shri R. C Pandey, General Secretary, 
All India Federation o2 
_Gazetted Services Associations, New 

* Delhi, praying for the repeal of the In- 
come-tax Officers (Class I Service) (Re- 
gulation of Seniority Rules, 1973) and for 
the framing of fresh seniority rules ir 
lieu thereof. The Committee heard the 
representatives of (i) promotees on whose 
behalf the petition was pres2nted to the 
Rajya Sabha; (ii) the Ministry of Finance 
and (iii) the direct recruits who were re- 
presented by the Indian Revenue Service 
Association. After going through the evi- 
dence, the memoranda and the files sup- 
plied by the Ministry of Finance the Com- 
mittee observed : 


Vetores the Department from 1944 till 
today has been working in a very haphaz- 
ard, irregular and unscientific way. They 
made policies, rules, etc. and then went 
on deviating from them to suit certain 
“exigencies. Instead of meetings the new 
situation or the demands of the Depart- 
Ment in. a scientific or rational way, ad 
hocism prevailed. This led to litigation 
for nearly two decades. Since the year 
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1944, the Department has made so many 
commissions and omissions in its long 
working, thereby it has provided argu- 
ments to both the direct recruits and pro- 
motees which have been’ advocated by 
them forcefully. This has created bitter- 
ness and a picture of civil war in the De- 
partment. It would facilitate our under- 
standing if we look at the various points, 
like vacancies, quota, seniority, weightage, 
confirmations, recruitments or promotions 
to temporary and permanent vacancies, 
etc. in a proper perspective.” : 
The Committee examined the files pro- 
duced before it by the Ministry, express- 
ed its sense of “shock” at the plea of the 
Ministry that files of vital matters were 
not traceable and concluded that the new 
seniority rules of 1973 should be serap- 
ped. The Committee recommended, inter 
alia.: . 

“The entire concept of a common 
seniority list should be given up. The 
existing common seniority list of 1973 be 
replaced by two sets of seniority lists 
consisting of direct recruits and pro- 
motees respectively, on the basis of the 
dates of their appointment. The integra- 
tion of the two channels which may be 
turned into two cadres should not be done 
at the level of I. T. Os. but after the level 
of Assistant Commissioners,” 

The Committee hoped that with the sepa- 
ration of the two seniority lists, the con- 
troversy of inter se seniority will be re- 
solved and the hardship caused to the 434 
officers promoted between 1956 to 1966 
will be relieved. The Committee made cer- 
tain calculations according to. which, the 
correct number of spillover promotees as 
on January 16, 1959 was 15 and not 73. 
Observing in paragraph 7 (i) that the 
Parliament owes responsibility in service 
matters too and that the executive is 
answerable to the Parliament for its ac- 
tions, the Committee concluded its Report 
with the observation: 

oneal if necessary, a special law could 
be enacted and incorporated in the Ninth 
Schedule of the Constitution so that no 
further scopé is left for disputes and liti- 
gation and the Department would start 
functioning as an efficient and well-knit 
unit and fulfil its intended role in com- 
bating the evils of black-money and tax 
evasion and ensuring the stability and 
progress of our country.” , 
It is not necessary to go into complica- 


_tions arising out of the random placement 


of statutes, rules and notifications in the 
8th Schedule, but we do hope that, some 
day, the promised millennium will come. 
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46. The Solicitor General and -the 
other learned couns2] who appear for the 
respondents resisted with great stoutness 
the attempt of the petitioners to reopen 
decisions rendered by this Court in dis- 
putes between promotees and direct re- 
cruits of the Income2-tax Service. The re- 
spondents contend that everyone of the 
arguments now presented before us has 
been already considered carefully in the 
earlier decisions ard ihe petitioners’ de- 

` mand for review is only yet another at- 
tempt to retrieve a lost cause. The learn- 
ed Solicitor Genera: also pressed upon us 
the need for treating the matter as clos- 
ed. Reviews, he contends, should not be 
granted save in exceptional circumstances 
and at ‘any rate, he says, no solution -ir 
service matters can ever satisfy both the 
promotees and direct recruits in an equa. 
measure. 

47. Having considered these rival sub- 
missions carefully we are of the opinion 
that there is no substance in. the reques= 
made on behalf of the petitioners for a 
review of the decisions in Jaisinghani 
(AIR 1967 SC 1427), the Ist Gupta case 
(AIR 1972 SC 2627), the 2nd Gupta case 
(AIR 1974 SC 1618) and Jangamayya (AIR 
1977 SC 757). - 

48. Certain historic facts 
borne in mind while considering the 
points raised before us, It is necessary to. 
recall that for nearly a decade after 195m, 
appointments of promotees were mace 
far in excess of the quota available 0 
them. So long as zhe quota rule operated, 
it was possible to regularise their appoin:~ 
ments when posts within their quota be- 
came available in later years. But a 
somewhat unprecedented. situation arose 
by the upgrading of Class II posts z0 
Class I, Grade II, — 100 of them on Jani- 
ary, 16, 1959 and 114 on December 3, 
1960. This massive upgrading of posts 
brought about a collapse of the qucta 
rule. Subsequent absorption in ports 
which become available for being filled 
up later really means regularisation of 
appointments, which is possible provided 
there is no excessive deviation from the 
quota rule. We quite appreciate that no 
blame can be laid at the doors of the pro- 
motees on the score that they were zp- 
pointed in excess of the quota available 
to them. Perhaps, their appointments 
must even have enabled the administrat on 
to tide over administrative stalemate. But 
the tough problem which the administra- 
tion has to face is that whereas it 1s 
necessary to recognise and protect she 
claims of promctees who are appointed in 
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excess of their quota, it is equally neces- 
sary to ensure that.the direct recruits do 
not suffer an. undue set back in service on 
account of the excessive appointments of 
promotees. The conflicting claims: of the| .-— 
two components of Service, both having 
an importance of their own, have there- 
fore to be reconciled. It was with that 
object that the rules have been modified 
from time to time. The judgments 
rendered by this Court in matters which 
the petitioners want to be reopened show 
without a shadow of doubt, how every 
effort was made to ensure that no hard- 
ship or injustice is caused to the promo- 
tees merely because their APPAR 
exceeded their quota. 


49. It is not correct to say that the judg- 
ment in Jaisinghani (AIR 1967 SC 1427}, 
was based on a concession or that the 
Court felt compelled to draw the parti- 
cular conclusions therein because of the 
inability or refusal of the Finance 
Ministry to produce the relevant files, 
The Court adopted what it considered in 
the circumstances to be a satisfactory 
and scientific method of ascertaining the 
number of vacancies available for being 
filled up. It came to the conclusion that: 
the number of actual appointments - 
should determine the number of vacancies - 
available which, with great respect, was 
a perfectly légitimate. conclusion to draw, 
In the grey area where service rules" 
operate, more than one view is always’ 
possible to take. without sacrificing either 
reason or commonsense, but the ultimate 


- choice has to be necessarily conditioned ... 


by several considerations ensuring jus- 
tice to as many as possible and injustic 
to as few. We also find it impossible to 
hold that there was any error in the con- 
clusion in Jaisinghani that Rule 4 of the 
Recruitment Rules was a statutory rule. 
Subsequent decisions would show that 
there was hardly any dispute between 
the parties, at later stages at any rate, 
that Rule 4 was a statutory rule. 


50. The other objections raised agains? 
the judgments in the various cases par- 
take more or less of the same character 
and must be overruled for similar reasons, 


51. We appreciate that the promotees 
should not be penalised for the mere 
reason that those of them who were 
appointed after January 16, 1959 were 
appointed on an officiating or ad hoc 
basis and had clear notice that the aves- 
tion of their seniority was still undecided. 
The circumstances attendant upon their 
appointments: cannot, however, be whol- 
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ly overlooked: in determining whether the 


-tconstitutional constraints have heen ovez- . 


stepped. 

52, In regard to tke individual 
instances cited before us as exemplifyirg 
the injustice caused to the promotees, it 
is not safe to test the consti-utionality ofa 
service rule on the touchstcne of fortunes 
of individuals. No matter with what car2, 
objectivity and foresight a rule is framed, 
some hardship, inconvenienze or injustice 
is bound to result to some members cf 
the service, The paramount consideration 
is the reconciliation of conflicting claims 
of two important constituents of Service, 
one of which brings fresh blood and tke 
other mature experience. 

53. The counter-affidavit dated August 
31, 1973, filed in the 2nd Gupta case (AIR 
1974-SC 1618) by Shri Mhra, Deputy 
Secretary, Ministry of Finance. shows tha 
fulness with which the Government hai 
consulted all possible interests whilə 


framing the impugned rules of seniority ' 


jThe gamut of reasonable possibilities 6 
fairly covered by the four alternatives 
referred to in Shri Mehra’s affidavit. Th2 
inconveniences and disadvantages . flow- 
ing from the first three alternative; 
would be far greater than those flowing 
from the 4th. That is why the choice 
ultimately fell on the 4th alternative. 

_ under which this seniority between pro- 
motees and direct recruits was  fixec 
alternately on a roster system, vacancies 
being equally divided between promotees 
and direct recruits, for the entire perioc 
from 1959 up-to-date. Though the pro- 
motees submitted in the 2nd Gupta case 
that the new seniority rule was unfair tc 
them, they were unable to put forwarč 
any rational alternative, a act which is 
noted at page 119 of the Report. That lec 
the Court to remark: f 

“They are -indeed pleased with the in- 
crease in the promotional chances. But 
they are sore that.the artificial. rule of 
seniority which gave them weightage, has 
been removed, They do not dispute that 

by the increase in their ratio in Class I 
service, a larger number of Class II Off- 

cers will, in course of time, get a chance to- 

be appointed by promotion as Assistant 

Commissioners. But they are sorry that 
their chances to be promoted to posts 
higher than that of the Assistant Commus- 

sioner are now retarded by the removal 

of the weightage.” 

This shows how difficult it is to solve the 
jig-saw puzzle of service disputes. 


54. The Report of the ‘Committee on ` 
Petitions’ of the Rajya Sabha, howsoever 7 
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sincerely. motivated and fully drawn, can-. - 
not be given the importance’ which the | 
promotees seem to attach to it. It is urg- >: 


ed that the findings of the Committee are 
authentic because the Finance Ministry . 
had. made the relevant files available to 
it. We do not think that this argument is - 
well founded. In paragraph 16 of its 
Report, the Committee does refer to cer- 
tain files but those files appear to contain 
some notings in regard-to the direct re- 
cruitment only. The Committee has given 
a table of comparative appointments in 
paragraph 19 of its Report, but it had to 
speculate on an important aspect of the 
matter, as is shown by its own language, 


that the table shows the num- 
ber of direct recruits which the 
Government wanted to take and 


“on the basis of which the promotees 
must have been given promotions”. (em- 
phasis supplied). If indeed the relevant 
files were produced before the Com- 
mittee, it would not have expressed its 
sense of deep shock and resentment at 
the disappearance of the files. We share 


the concern of the Committee which is ` 


expressed in paragraph 32 of its Report 


thus: . 

“It is strange that many of the files 
which could probably have thrown light 
on the question of excess promotion, are 
reported ‘missing’ or ‘not available’. The 
conclusion is inescapable that these losses 
of files are far from being accidental. We 
can only conclude that important infor- 
mation was deliberately withheld from | 
the Supreme Court as well as from the 
Committee. Had the Committee ‘been al- 
lowed access to the file relating to the 
Seniority Rules framed in 1973, we could > 
have known some more facts”. 

This shows that the Committee, too, had 
to grope in the dark and indulge in a 
certain amount of speculation on matters 
under its consideration. In the circum- 


. stances, it has done as good a job as a 


Committee can and we desire to find no 
fault with its Report. But we cannot ac- 
cept the submission pressed upon us by 
the petitioners that the Committee’s Re- 
port must displace our judgments. 


55. It shall have been noticed that we 
have refused to reconsider our -decisions 
not so much because of the view taken 
in the various cases cited by the learned 
Solicitor General, like Sajjan Singh v. 
State of Rajasthan (1965) 1 SCR 933 at pp. 
947-948 : (AIR 1965 SC 845),.that this 
Court should not review its decisions 
too readily, as because, on merits, we see 
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o justification for reconsidering the judg- 
ments already rendered by this Court. No 
fresh facts are brought to our notice, .by 
way of discovery of new and important 
evidence, which would justify recon- 
sideration of the dacisions already render- 
ed by this Court after the most care- 
ful examination oz the competing conten- 
tions. The report of the Rajya Sabha 
Committee on Petitions shows, as already 
indicated, that the relevant files are still 
not traceable. 

56. The petitions are accordingly dis- 
missed but there will be no order as to 
costs. 

DESAI, J.:— 57. I have carefully 
gone through the judgment prepared by 
My Lord the Chief Justice but I regret 

my inability to agree with the same. 

‘ 58. The history, chronology of events, 
contentions. canvassed and the three de- 
cisions of this Court disposing of the con- 
tentions have been so succinctly drawn 
up in the main judgment that its repeti- 
tion would merely be an idle formality. I 
would, therefore, straightway deal with 
the points raised in these petitions. 

59. The petiticners who are promotees 
Income Tax Officers Class I. Grade If, 
pray for reconsideration of the three 
decisions specifically S. G. Jaisinghani v. 
Union of India (11967) 3 SCR 703 : (AIR 
1967 SC 1427), Bishan Sarup Gupta v. 
Union of India (1975) Supp SCR 491 : (AIR 
1972 SC 2627), (‘Ist Gupta case’ for short) 
and Bishan Sarup Gupta v. Union of 

India (1975) 1 SCR 104: (AIR 1974 SC 
‘ 1618) (‘2nd Gupta case’ for short), and to 
the extent the first mentioned case is re~ 
lied upon in Union of India v. M. Janga- 
mayya (1977) 2 SCR 28: (AIR 1977 SC 
757) on the following grounds: 

1. The conclusion that Rule 4 of the 
Income Tax Officers (Class I, Grade II) 
Service Recruitment Rules is statutory 
and, therefore, the quota prescribed -by 
the Government of India for recruitment 


to Income Tax Officers Class I, Grade II ' 


in exercise of the power conferred by 
Rule 4 would be statutory, proceeds on an 
assumption not warranted by the provi- 
sions of law bearing on the point and if 
both Rule 4 and the quota presumably 
prescribed in exercise of the power con- 
ferred by Rule 4 are not shown to be 
statutory, the foundation on which the 
edifice in J aising hani’ s case rests is knock- 
ed out because it can be demonstrably 
established that neither Rule 4 nor the 
quota prescribed thereunder was statu- 
tory in character but was at best an ad- 
ministrative instruction. — 


Kamal Kanti v. Union of India: 


A.I. R. 


2. After the Court on an interpreta- 
tion of the quota rule held that the quota 
was related to vacancies arising in the 
grade every year, the conclusion reached 
did not conform to this finding but ac- 
commodated the so-called inability 
(now shown to be factually incorrect) of 
the Government of India to give informa- 
tion to the Court about,the vacancies in 
the grade every year with the result that 
the whole calculation of spillover is vitia- 
ted. 

3. The mandamus issued in Jaisinghani’s 


‘case was misinterpreted by the Govern- 


ment because even if the quota was statu- 
tory it was operative only between 1951 
and 1956 but the Government interpreted 
the mandamus to “be operative beyond 
1956 and up to 1967 which misinterpreta- 
tion has been pointed out in the first 
Gupta case (AIR 1972 SC 2627). 

4. In the 1st Gupta case (AIR 1972 SC 
2627), while holding that the mandamus 
directing to treat the quota as statutory 
beyond 1956 was not justified yet till 
January 16, 1959, the Court itself in- 
directly accepted the quota rule as a 
guideline and treated that there was a 
spillover of 73 promotees. If R. 4 was 
not statutory and consequently the quota 
prescribed in exercise of the power which 
had outlived its prescribed span of life in 
1956 could not be brought in to treat any 
appointment as invalid on the ground 
that there was no allocated post for 
those appointees treated as spillover 
because under Rule 4 itself the Govern- 
ment had power to determine the method 
or methods to be employed for the pur- 
pose of filling in particular vacancies or 
such vacancies as may be required to be 
filled in during any particular period and 
the number of candidates to be recruited 


by each method. 


5. The action of the Government in 
upgrading 214 posts between 1959 and 
1962 from Class II, Grade IJ to Class I, 
Grade II was not open to question as at 
that stage there was no quota rule and 
Rule 4 enabled the Government to make 
recruitment from either of the two sour- 
ces in exercise of its executive power. In 
upholding the seniority rules in 2nd 
Gupta case (AIR 1974 SC 1618) the Court 
introduced quota rule retrospectively by 
the back door which is impermissible end 
its operation manifestly establishes its 
utter unfairness inasmuch as a direct re- 
cruit not anywhere in the Department 
or may be a student may secure a march 
over a promotee who has been working 
in Class |, Grade IL 
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60. While no doubt this Court has con- 
stitutional power to review its decision, 1t 
ls a power to be sparingly exercised 
because any such review hes the tendency 
to unsettle questions which may have 
been finally determined. In fact, learned 
Solicitor-General appearing for the Union 
of India warned us that the credibility sf 
this Court is at stake if it goes on ræ- 
opening and reviewing propositions which 
have been finally determined by this 
Court. Whose credibility is at stake would 
~ be presently pointed out kecause the ez- . 
amination of this ugly aspect could hare 
been spared if such a contention was not 
canvassed. Repeatedly the Government ef 
India kept back material from this Court 
filing affidavit after affidavit showing ics 
inability to provide such important infor- 
mation on which the decision of the Cou-t 
would turn even though it can now te 
demonstrably established that such mate- 
tial and information was with the Gov- 
ernment. If the Government of India had 
not withheld such material informaticn 
which has been rather adversely com- 
mented upon not by the Court but by tke 
Legislature, the credibility of the depart- 
ment would be exposed. Reference may 
be made in this connection -to the 49th 
Report of Committee on Petitions present- ` 
ed on January 9, 1976, to Rajya Sabha 
Secretariat, set up to dispose of a peti 
tion filed by one R, C. Pandey, . Generel 
Secretary, All India Federation of Income- 
Tax Gazetted Services Assoziations, pray- 
ing for repeal of the Income-tax Officers 
(Class I Service) (Regulation of Seniority) 
Rules, 1973, and for the freming of fresa 
seniority rules is lieu thereof. While dis- 
posing of this petition, .the observation 
pertinent to the point under discussion 
may be extracted: - 


“The Committee is shocked at the pleas 
of loss of vital records taken by the ad- 
ministration. In response to the Com- 
mittee’s requests relating to important 
files the administration has taken a simi 
lar plea. The Committee asked for a filə 
which could possibly show ‘the correct 
position -on the question whether the 8& 
20 quota during the period 1945-50 was 
really operative. The file is reported mis- 
sing. Another file reported missing is that 
relating to the framing of the recruitment 
rules, 1945. The file relating to Shri R.C 
Dutt’s affidavit (filed in Jaismghani’s case} 
is also not available. Even the very recené 
file relating to the framing of Senior- 
ity Rules, 1970, is reported as ‘not avail- 
able’. On our insistence they have produc- 
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ed.a thick sheaf of papers said to 
be ‘reconstructed file’. It is strange 
that many of the files which could prob- 
ably have thrown light on the question 
of excess promotion, -are reported ‘miss- 
ing” or ‘not available’. The conclusion is 
inescapable that these losses of files are 
far from being accidental. We can only 
conclude that important information was 
deliberately withheld from the Supreme 
Court as well as from the Committee”. 

_ (emphasis supplied) 
On these observations the credibility sub- 
mission would not only stand squarely 
answered, but need not deter us from go- 


ing into the points made in these peti- 
tions, 
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61, However, this Court does not light- 
ly undertake review of its decisions, more 
especially where conflicting claims have 
been settled by a decision of the Court 
and the whole gamut may have to be gone 
through over again on a reconsideration 
of the decision. The approach of the Court 
on aplea of reconsideration has been spelt 
out in Sajjan Singh v. State of Rajasthan, 
(1965) 1 SCR 9383: (AIR 1965 SC 845) 
where a plea for reconsideration of the 
decision of this Court in Shankari Prasad 
Singh v. Union of India, 1952 SCR 89 : 
(AIR 1951 SC 458), was repelled observ- 
ing as under: 


“It was, however, urged before us dur- 
ing the course of the hearing of these 
writ petitions that we should reconsider 
the matter and review our earlier deci- 
sion in Shankari Prasad’s case. It is true 
that the Constitution does not place any 
restriction on our powers to review our 
earlier decisions or even to depart from 
them and there can be no doubt that in 
matters relating to the decision of con- 
stitutional points which have a significant 
impact on the fundamental rights of 
citizens, we would be prepared to review 
our earlier decisions in the interest of 
public good. The doctrine of stare decisis 
may not strictly apply in this. context and 
no’one can dispute the position that the 
said doctrine should not be permitted to 
perpetuate erroneous decisions pronounc- 
ed by this Court to the detriment of 
general welfare. Even so, the normal 
principle that judgments pronounced by 
this Court would be final, cannot be 
ignored and unless considerations of a 
substantial . and compelling character 


make it necessary to do so, we should be 
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slow to doubt the correctness of previous 
decisions or to depart from them”, 


Similarly, in. the Keshav Mills Co. Ltd. v: 


Commr. of Income Tax, Bombay North. 
(1965) 2 SCR 908 at p. 921 : (AIR 1965 SC 
1636), it: was held that while exercising 
inherent power to reconsider and review 
its earlier decisions this. Court woulc 
naturally like to impose certain reason- 
able limitations and would be reluctant tc 
entertain plea for reconsideration and re- 
view of its earlier decisions, unless it. is. 
satisfied that there are’ compelling anc 
substantial reasons to do so. It is genera 


judicial experience that in matters of law 


involving questions of construing statu- 
tory or constitutional provisions, twe 
views are often reasonably possible and 
when judicial approach -has to make 2 
choice between the two reasonably possi- 
ble views, the process of decision-making 
is often very difficult and delicate. In de- 
ciding whether a review is. necessary 
when two views are possible it would nos 
necessarily be an adequate reason fo? 
such review and revision to hold thai 

` though the earlier view is a reasonabi7 
possible view, the alternative view: whicà 
fs pressed on the subsequent occasion’ 5 
more reasonable. The Court's discretion 
should be guided by such consideration 
whether in the interest of public good of 
for any other valid or compulsive reasors 
it is necessary that the earlier decision 
should be revised. This view was re~af- 
firmed in Manganese Ore (India) Ltd. v. 
The Regional Asst. Commr. of Sales Tar, 
Jabalpur (1976) 3 SCR 99 : 
410). 


62. Bearing these principles in mind, + 
is necessary. to examine whether a casa 
for reconsideration of the three earlier 
decisions is made out by the petitioners 
or not. 


63, Jaisinghani’s case (AIR 1967 SZ 
1427) proceeds on a concession that R. 4 
and the quota prescribed by the Goverr- 
ment referable to the power conferred ky 
Rule 4 were statutory in character. Ths 
is borne out by the observation of tre 
Court which may be extracted: 


“It is not disputed that Rule 4 of tke 


Income-tax Offieers, “Class I, Grade i 
Service Recruitment Rules is a statutory 
rule and there is a statutory duty cast 
' on the Government under this Rule =o 
determine the method or methods to ke 
employed for the purpose of filling. the 
vacancies or number of candidates to be 


recruited by each method.” - oF 


- Kamal Kanti v. Union of India 


(AIR- 1976 S% 


‘ALR. 


64. ‘Income-tax Service was reconsti- 
tuted on September 29, 1944. The Gov- 
ernment of India classified the existing 
Income-tax Service as Class I and Class II: 
The scheme provided for recruitment’ of 
Income-tax Officers, Class I, Grade II 
partly by promotion and partly by direct 
recruitment. The scheme was set out in 
the Government of India, Finance Depart- 
ment (Central Revenues) letter dated 
September 29, 1944. The quota prescribed 
therein has undergone a revision at a 


-later date. It thus appears that the rules 


were pre-Constitution Rules and,’ there- 


fore, their source must be traced to thé 


Government of India Act, 1935 (*1935 Act’ 
for short). Section 241 of the 1935 Act 
made provision for recruitment and con- 
ditions of service. A bare perusal of the 
section would show that the power to- 
make appointments in the case of service 
of Federation and posts in connection 
with the affairs of the Federation - was 
conferred on the Governor-General or 


` such person as he may direct. The power 


to make rules in this behalf was confer- 
ted by sub-section (2) on the Governor- 
General or by some person or persons 
authorised by the Governor-General ‘to 
make the rules for the purpose. On an: 
examination of the rules under discussion 


no material was placed on record to show 


that the rules were made either by the- 
Governor-General or such person as 
authorised by him. As pointed out a little 
while ago, the rules were made by the 
Finance Department and no material was 
placed to show that the person or the 
persons who made the rules were auth- 
orised by the Governor-General under 
S. 241 (2) of the 1935 Act in this behalf. 
The assumption made, therefore, that R. 4 
of the Rules was statutory’ and that 
the quota prescribed in exercise of the 
power conferred by- Rule 4 must be 
statutory, is ill-founded. This knocks out 
the entire foundation of the judgment of 
this Court in Jaisinghani’s case (AIR 1967|- 
SC 1427), because this Court, proceeded 
to hold that as the quota was statutory 
any recruitment made in excess of the 
quota in any given year would-be invalid 
and at best can be regularised: by relegat- 
ing such excess appointments to the quota 
next year. If Rule 4 and the quota refer- 
able to the power conferred by Rule’ 4 
were not statutory but were merely ex- 
ecutive instructions, its violation’. would 
not render any appointment in excess of 
it invalid, but at best would be irregular 
and in.this case on. a plain . reading of 


Rule 4 it would not even’ be irregular, 


1980 


65. In P..C. Sethi v. Union of India 
(1975) 3 SCR 201 : (AIR: 1975 SC 216=), 
this Court held that in the absence f 
any statutory rules it was open to tke 
Government in exercise of its -executi~e 
power to issue administrative instructions 
with regard to constitution and reorgar- 
sation of service as long as there is ŁO 
violation of Arts. 14 and 16 of the CoR- 
stitution, . If the parent Rule 4 enables the 
Government to prescribe method to ke 
employed for the purpose of filling n 
any particular vacancy or such vacanci-s 
as may be required to be filled in durirg 
any particular period and the number ef 
candidates to be recruited by each methcd 
and if the so-called quota is not statutory 
but merely a guideline, the Government 
whenever making appointment would te 
acting in exercise of power conferred ky 
Rule 4 which leaves it to the discreticn 
of the Government to decide from whet 
source recruitment should be made and 
what must be the quantum of vacancies 
that must be filled in at a given point cf 
time and such appointment could not ke 
said to be invalid, 


66. Alternatively, even if the assump- 
tion made in Jaisinghani’s case (AIR 1967 
SC 1427), that Rule 4 and the quota re- 
ferable to the exercise of power confer- 
red by R. 4 is unquestionable yet wher, 
this Court held that the quota is related 
to the vacancies, the decision proceedinz 
on. an incorrect plea that the informatioa 
about the number of vacanzies in a year 
is not available, is unsustainable for tw2 
reasons, namely, (1) that the files are now 
produced, and (2) in the absence of infor- 
mation about the vacancies available th3 
Court could not have invalidated any ap- 
pointment on the assumption that appoint- 
ment from the source of promotees was 
in excess of the quota. On a plain reading 
of Rules 3, 4 and 5 it appears crystal cleat 
that the quota was related to - vacancies 
and at one stage that was accepted. Or 
this finding unless the fact situation is 
clearly established showing vacancies year 
to year it would be impossible to holc 
that in any year there was an excess ir 
either source. Suppose there were 9( 
vacancies in a year and the quota was 66f- 
for direct recruits and 33$ for promotees. 
it would be open to the’ Government tc 
promote 30 persons irrespective of the 
fact whether 60 direct recruits have be- 
come available or not. The assumption 
made that the recruitment made m a 
given year from both the sources would 
‘furnish information aboyt the vacancies 


-Kamal Kant. v.: 
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in a year would lead to a rather unfair 
conclusion inasmuch as the action of the 
Government in acting in a certain manner 
without due regard to the quota rule 
would. work hardship on appointees even 
though on a correct calculation of vacan- 
cies the appointments may be valid and 
legal. ‘ 


6%. The mandamus issued in Jai- 
singhani’s case (AIR 1967 SC 1427), was as 
under: >- 

“We are accordingly of the òpinion 
that promotees from. Class II, Grade III to 
Class I, Grade II service in excess of the 
prescribed quotas for each of the years 
1951 to 1956 and onwards have been 
illegally promoted and the appellant is 
entitled to a writ in the nature of manda- 
mus commanding respondents 1 to 3 to 
adjust the seniority of the appellant and 
other officers similarly placed like him 
and to prepare a fresh seniority list in ac~ 
cordance with law ‘after adjusting the re- 
cruitment for the period 1951 to 1956 and 
onwards in accordance with the quota 
rule prescribed in the letter of the Gov- 
ernment of India No. F. 24 (2)-Admn. 
I.-T./51 dated October. 18, 1951. We, how- 
ever, wish to make it clear that this order 
will not affect such Class II Officers who 
have been appointed permanently as As- 
sistant Commissioners of Income-tax. But 
this order will apply to all other officers 
including those who have been appointed 
Assistant Commissioners of Income-tax 
provisionally pursuant to the orders of 
the High Court”. 

68. The Government understood the 
mandamus as covering the whole period 
from 1951 to 1967. When this was 
questioned in the Ist Gupta case (AIR 
1972 SC 2627), this Court held that the 
quota rule proprio vigore operated be- 
tween 1951 to 1956 and if there were pro- 
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` motions in any year in excess of the 


quota those promotions were merely in- 
valid for that year but they were not in- 
valid for all time and they could be re- 
gularised by being absorbed in the quota 
for the later years. So adjusting the 
quota at any rate up to 1956, the quota 
Tule on its own strength evaporated 
because it was to be in operation for a 
period of five years and no fresh quota 
rule. was issued by the Government. 
Therefore, after 1956 Rule 4 remained in 
force in all its rigour and was not hedg- 
ed in by any quota. Rule 4 permitted the 
Government: to make recruitment from 
either source without fettering its discre- 
tion by any quota rule which it was’ not 
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bound to prescribe. On January 16, 1959, 
Government in the Ministry of Finance 
informed the Commissioners of Income- 
tax that the President had sanctioned the 
upgrading to Class I of 100 temporary 
posts of Income-tax Officers; Class If. On 
December 19, 1960, there was further up- 
grading of 114 posts from Class II to 
Class I. Between 1959 and 1962 these 214 
„posts were filled in by promotees. Now, 
in the Ist Gupta case this Court held that 
even though the quota rule expired in 
1956, yet the Government of India adopt- 
ed it as a guideline. Maybe, it may be so. 
Does any appointment in breach of the 
guideline neither statutory nor even hav- 
ing the fragrance of any executive in- 
struction become invalid more so when 
the Government had power to make ap- 
pointment from either source uninhibited 


`. [by any quota rule under Rule 4? Yet the 


Court found that between 1956 and 1959 
when 100 posts came to be upgraded thera 
was a spillover of 73 persons and because 
of the huge departure from guidelines the 
weightage rule giving seniority to the pro- 
motees by 2-3 years was crushed under 
its own ‘debris. Again, with respect it must 
be confessed that Rule 4 is overlooked 
or by-passed when saying that there was 
a spillover of 73 promotees between 1956 
and 1959. Nor could it be ‘said that the 
upgrading of 214 posts and filling them 
up by promotees would be in any way 
even irregular much less invalid because 
Rule 4 enables Government to draw from. 
either source, 


69. In the 2nd Gupta Case (AIR 1974 
Sc 1618) in view of the decision in 1st 
Gupta case (ATR 1972 SC 2627), a fresh 
seniority rule was prepared and it was 
made retroactive from January 16, 1959. 
It, inter alia, provides that the relative 
seniority amongst the promotees and the 
direct recruits shall be in the ratio of 1:1 
and the same shall. be so determined and 
regulated in accordance with a roster 
maintained for the purpose, which shall 
follow the following sequence, namely: 


(a) promotee; 

(b) direct recruit; 

(c) promotee; 

(d) direct recruits, and so on. 


` 70. This method of roster undoubtedly 
introduces a quota by the back door. Once 
a roster is introduced promotee direct re- 
cruit, promotee direct recruit etc. even if 
some promotees have come in a bulk and 
if at a later date some direct recruits are 
appointed in bulk, while preparing roster 
on earlier date promotee will have to 
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yield his place to a later date direct re- 
cruit. Bluntly translated it means that the 
direct recruit who was never in service 
when promotee was promoted, probably 


- he may be a student, may be he may not 


have even passed the competitive ex- 
amination, yet he may come into the pic- 
ture and challenge one who. has already 
been serving in the Department for a 


‘number of years. To illustrate, in the new 


seniority list prepared by the Govern- 
ment pursuant to the order made by this 
Court in the lst Gupta case (AIR 1972 
sc 2627) and upheld by this Court in 2nd 
Gupta case (AIR 1974 SC 1618), a promo- 
tee of 1962 will have to yield his place to 
a direct recruit of 1966. With utmost 
hesitation I must say that service juris- 
prudence hardly permits’ a situation 
where a man not in service comes and 
challenges some thing which has been 
done much before he came into service and 
gets such an advantage which on the face 
of it appears to be unfair. But apart from 
this, even in 1959 there was no quota rule 
and assuming that the old service rule 
giving weightage to the promotees crush- 


. ed under the weight of large number of 


promotees being promoted, it would not 
be open to the Government to so prepare 
a fresh seniority list which cannot be 
given effect to unless a roster is introduc- 
ed which introduces quota by the back. 
door and which is so unfair in its opera- 
tion that promotees of 1962 will have to 
yield place to direct recruits of 1966. Now, 
under the old weightage rule promotees 
were given a weightage for service of 2-3- 
years over direct recruits because direct 
recruits were unable to undertake regu- 
lar assessment work for a period of 2-3- 
years when they were more or less under 
training while promotees have been do- 
ing this work for a number of years and 
their experience is reflected in the 
weightage. The whole thing now appears 
in the reverse gear in that an uninitiated 
direct recruit takes precedence over an 
experienced promotee. The unfairness of 
the new rule is writ large on the face of 
it. 

‘71. This. rule violates another import- 
ant rule well recognised in the service . 
jurisprudence that in the absence of any 
valid rule of seniority date of continuous 
officiation provides a valid rule of senior- 
ity. is rule is completely crucified 
under two unsustainable assumptions 
that.a quota rule having guideline sanc- 
tion is made imperative in character and 
assumed to be in force between 1956 ‘and 
1959, and that even though Government 
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in exercise of power conferred by Rule 4 
for its own necessity promoted 214 prono- 
tees to the upgraded posts yet they must 
yield place to some future direct recru_ts 
who may come to the Department at a 
later date. This Court sustained the posi- 
tion holding that these were ad hoc æ- 
pointments, and there were no regular 
posts for those promotees. This approach 
wholly overlooks the effec: and the forze 
of Rule 4, 

72. Certainty and continuity demand 
that this Court should not reopen settled 
decisions or reopen closed questions un- 
less under a compelling necessity. It may 
be that the fate of Income-Tax Officers, 
promotees and direct recruits, may rest 
with the three decisions of this Court. Ua- 
fairness to some of them may itself not 
provide a good and compelling reason for 
reopening and reconsidering the decisiors. 
Therefore, if that were the only point for 
our consideration I would have unhesita- 
tingly agreed with the decision rendered 
by my Lord the Chief Justice. But there 
is a further compelling recessity which 
impels me to pen these few lines. 

73. Jaisinghani (AIR 1967 SC 1427) ard 
the two Gupta cases, AIR 1972 SC 2657 
and AIR 1974 SC 1€18, are be- 
ing quoted times, without number 
before this Court for the principles enur- 
ciated therein. These decisions, therefor=, 
affect subsequent decisions of this Court 
as well as the High Courts. And some of 
the principles enunciated in these three 
eases stand in sharp contrast to other 
decisions of this Court and in fact this 
Court itself felt it necessary to warn that 
it may become necessary to reconcile 
these conflicting decisions. In this cor- 
nection reference may be made to N.. E 
Chauhan v. State of Gujarat (1977) 1 SCR 
1037 at p. 1053: (AIR 1977 SC 251), where 
this Court after referring to two sets cf 
decisions charting two different courses, 
observed as under: 

“After all, we live in a judicial system 
where earlier curial wisdom, unless con- 
petently overruled, binds the Cour:. 
The decisions cited before us start wita 
the leading case in Mervyn Continho v. 
Collector of Customs, Bombay (1966) 3 
SCR 600 : (AIR 1967 SC 52) and closa 
with the last pronouncement in Badami 
v. State of Mysore (1976) 1 SCR 815: 
(ATR 1980 SC 1561). This -ime-span has 
seen dicta go zigzag but we see no diffi- 
culty in tracing a commen thread of 
reasoning. However, there are divergen 
cies in the ratiocination between Mervyr 
Continho (supra) and Govind Dattatray v 
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Chief Controller of Imports and Exports 
(1967) 2 SCR 29: (AIR 1967 SC 839). on 
the one hand and S. G. Jaisinghani v. 
Union of India (AIR 1967 SC 1427), 
Bishan Sarup Gupta v. Union of India 
(AIR 1972 SC 2627), Union of India v. 
Bishan Sarup Gupta (AIR 1974 SC 1618), 
and A. K. Subraman v. Union of India 
(1975) 2 SCR 979 : (AIR 1975 SC 483) on 
the other, especially on the rota system 
and the year being regarded asa unit, 
that this Court may one day have to 
harmonize the discordance unless Gov- 
ernment wakes up to the need for pro- 
perly drafting its service rules so as to 
eliminate litigative waste of its servants’ 
energies”, 

74. It is not for a moment suggested 
and I say so with utmost respect that the 
aforementioned three decisions are in- 
correct. In the light of the materials now 
placed especially the files which were 
withheld from the Court and the Com- 
mittee the only view that I express is 
that enough compelling and necessary 
material has been placed on record mak- 
ing out a strong case for reconsideration 
of these decisions. Accordingly, in my 
view the present two petitions deserve to 
be placed before a larger Bench to be 
constituted by the Hon’ble Chief Justice 
of India. , 

- ORDER 
<75. In view of the majority opinion the 
Writ Petitions are dismissed with no 
order as to costs, ‘ 
Petitions dismissed, 


AIR 1980 SUPREME COURT 2075 
(From: Gujarat)* 
Y. V. CHANDRACHUD, C. J, 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 
Civil Appeal No. 1134 of 1974, _D/- 
4-9-1980. 
V. B, Raju, Appellant v. State of Guja- 
rat and another, Respondents. 
Constitution of India, Art. 222 (I) — 
Transfer — Meaning oF. — Order by 
President of India under S. 29 (1) of 
Bombay Reorganisation Act (1960) — 
Whether transfer. (Bombay Reorganisa- 
tion Act (1960), S. 29 (1)). 
Articles 3 and 4 of the Constitution 
deal with a special situation and so long 


PEPE E aS 
*L. P. A. No. 255 of Sih, D/- 2-8-1973 
(Guj.). 
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as -a provision of law promulgated by 
Parliament- can be considered as supple- 
mental, incidental or consequential to the 
formation of a new State it would be en- 
forceable even though it might amount 
to an amendment of certain provisions 
of the Constitution. The. provision con- 


tained in’ Section 29 of the Bombay Re- ` 


organisation Act is clearly consequential 
to the formation of the State of Gujarat 
and the establishment of a High Court 
for it. It was for the purpose of setting 
. up that High Court that Judges then 
- gerving in the Bombay High Court were, 
so to say, “allotted” to the High Court 
of Gujarat; and although their appoint- 
ment to the Gujarat High Court may 
partake of some of the ‘characteristics of 
a transfer, they cannot be said to have 
been transferred from the Bombay High 
Court to the Gujarat High Court within 
the meaning of Article 222 (1) of the. 
Constitution. The entitlement to compen- 
satory allowance under Article 222 (2) 
is conditional upon the Judge being “so 
transferred”, that is, transferred as en- 
visaged by Article 222 (1). Since the ap- 
pellant Judge was “allotted” to the Guja- 
rat High Court on the setting up of that 
High Court, he was not entitled~to claim 
the compensatory allowance. 


Appellant in Person; ; ; 
Advocate (Miss A. Subhashini, Advocate 
with him), for Respondents. 

KOSHAL, J.:— This appeal by certi- 
ficate granted under. Article 133 (1) (c) 
of the Constitution of India by the High 
Court of Gujarat is directed against its 
judgment dated 2-8-1973 and the, sole 
point requiring decision therein is as to 
whether an order passed by the 
dent of India under ‘sub-section (1) of 
Section 29 of The -Bombay Reorganisa- 
tion Act, 1960 (hereinafter referred to as 
the Act) and determining that the appel- 
lant shall on the Ist day of May 1960 
cease to be a Judge of the High Court 
of Bombay and become a Judge-of the 
High Court of Gujarat is to be regarded 
as an order of transfer under Art. 222 (1) 
of the Constitution. 

2. The appellant was appointed. an 
Additional Tadge of the High Court of 
Bombay on June 29, 1959. After the Act 
came into force the President of India 
passed the said order (hereinafter refer- 
red’ to as the impugned order) under 
Section 29 (1) of the Act in respect of the 
. appellant, who was still an Additional 
Judge of the High Court of Bombay 
(and 4 other Judges of that Court) so 
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that with effect from-the Ist of May, 
1960 the appellant: became an Additional 
Judge of | the High Court of Gujarat. ` 
Claiming that the impugned order 
amounts - to an order’ of transfer 
within the meaning of Article 222 (1) 
of the Constitution the appel- 
lant brought a petition under Article 226 
thereof with the prayer that the Govern- 
ments, of the Union of India and the. 
State of Gujarat be directed to pay him 
an allowance to which, according to him, 
he had become entitled under Arti- 
cle 222 (2) of the Constitution with effect 
from October, 1963. Another prayer was 
also made in the petition but therewith 
we are no longer concerned as the same 
was withdrawn at a later stage. 7 

.8. In order to appreciate the conten- 
tion raised by the appellant before a 
learned single Judge of the Gujarat High 
Court and again in the Letters Patent 
Appeal before the Division Bench which 
passed the judgment now under appeal, 
it is necessary to set out the provisions 
of clause (1) of Article 217 and those of 
Article 222 of the Constitution: ARS 
- “217 (1) Every Judge of a High Court 
shall be appointed by the President. by 
warrant under his hand and seal after 
consultation . with the Chief Justice of 
India, the Governor of the State, and, in 
the case of appointment of a Judge 
other than the Chief Justice, the Chief 
Justice of the High Court, and shall hold 
office, in the case of an additional or 
acting Judge, as provided in Article 224, 
and in any other.case, until he attains 
the age of sixty-two years: 

“Provided that.— i ; $ 


*(a) a Judge may, by writing under bis 
ee Ae to the President, ' resign 
his office; -> R oa 


(b) a Judge may be removed. from his 
office by the President in the manner 
provided in clause (4) of Articie 124 for 
the removal of a Judge of the Supreme 
Court; í 

(c) the office of a Judge shall be vacat- 
ed by his betig. appointed by the Presi- 
dent to be a Judge of the Supreme Court 
or by his being transferred by the Presi- 
dent to any other High Court within tbe 
territory of India.” ; 

222 (1) The President may, after con- 
sultation with the Chief Justice of India, 
transfer a Judge from one High Court to 
any other High Court. . . 

(2). When a Judge has been .or is so 
transferred, he shall, during the period 


--he serves, after .the. commencement of . 


CALR ` 
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the Constitution (Fifteenta Amendment): 


‘Act, 1963, as a Judge of the other High 
Court, be entitled to receive in addition 
to his salary such compensatory allow- 
ance as may be determined by Paria- 
ment by law and, until so determined, 
such compensatory allowance as the Fre- 
sident may by order fix.” : 


According to the appellant’s contentions 
before the High Court tae only source 
of power conferred on the President to 
effect the transfer of a Judge from ce 
High Court to another was Article £22 
read with Article 217 (1) ‘c) and the im- 
pugned ‘order which was an order flow- 
ing from that source of power, therefore, 
amounted to an order of transfer even 
though it was passed under Section 29 ‘1) 
of the Act which runs thas: 


` *(1) Such of the Judges of the High 
Court of Bombay holding office imme- 
diately before the appointed’ day as may 
be determined by the President shall >n 
that day cease to be Judges of the Hizh 
Court at Bombay and become Judges of 
the High Court of Gujarat.” 


The High Court noted that the Act was 
passed in pursuance of the powers vested 
in Parliament under Articles 3 and 4 of 
the Constitution. Article 8 provides, inter 
alia, for the formation of new States. 
Under clause (a) thereof Parliament may 
by law form a new State by separatien 
of territory from any existing State or by 
uniting two or more existing States or 
parts thereof or Oy anug ay territo-y 
to a part of any State. Under Article 4 (1) 
any law referred to in Article 8 shall con- 
tain such provisions for the amendmeat 
of the First Schedule and the Fourh 
Schedule as may be. necessary to gire 
effect to the provisions of such law ard 
may also contain such supplemental, inci- 
-dental and consequential provisions (ia- 
cluding provisions as to representation n 
Parliament and in the Legislature er 


Legislatures of the State or States affect- 


ed by such law) as Parliament may deem 
necessary. Under clause (2) of Article 4 
no such law shall be 
amendment of the Constitution for. tke 
purposes of Article 368. The learned 
single Judge held that an order under 
Section 29 of the Act wes an order of 
“allocation” of Judges of the High Cout 
of Bombay to the two new High Cours 
and ‘that such allocation did not amount 
to a transfer within the meaning of Art- 
cle 217 (1) (c) or 222 (1) of the Constitu- 
tion. It was in that view of the matter 
that- he dismissed the petition. presented 
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deemed to be an ~ 


Court to the Gujarat High Court wi 
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peal the Division Bench was of the opi- 
nion that although the impugned order 
amounted to: an.order of transfer, the 
transfer effected by it was of a type en- 
tirely different from that contemplated 
by Article 222 (1). In effect, however, the 


-reasons for dismissal of the appeal were 


the same-as those for which the petition 


could not succeed before the learned 
single Judge. According to the Division 
Bench the transfer envisaged by Arti- 


cle 222 was a transfer in a situation when 
a Judge of a High Court was sent to an- 
other existmg High Court for reasons 
which had nothing to do with the bifurca- 
tion or reorganisation of a State and the 
setting up of a new High Court in con- 
sequence, while Section 29 of the Act 
was part of the provisions which were 
supplemental, incidental or consequential 
to the formation of the State of Gujarat. 
It was also argued before the Division 
Bench that the Government of ‘Gujarat 
itself had, during the course of its cor- 
respondence with the appellant, treated 
his appointment to the High Court of. 
Gujarat as a transfer from the High 
Court of Bombay, a fact which was not 
denied but which, the High Court held, 
had no bearing on the matter in dispute 
as there was no plea of estoppel raised in 
the petition presented by the appellant. 
4. After hearing the appellant in per- 
son and learned counsel for the respon- 
dents we find no substance in the appeal 
and, broadly spalling, our reasons for so 
e 





holding coincide with those pa by the 
- leamed single Judge and the Division 
Bench of the High Court. 





not think that they can be said to havef 
been transferred from the Bombay High 
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ithe meaning of Article 222 (1) of the Con- 
stitution. The entitlement to compensa- 
tory allowance - under Article 222 (2) is 
conditional upon the Judge being “so 
transferred”, that is. transferred as envis- 
aged by Article 222 (1). Since the appel- 
lant was “allotted” to the Gujarat stn 
Court on the setting up of that Court, he 
will not be entitled to claim the compen- 
satory allowance. > ` 
5. In the result the appeal fails and is 
dismissed but there will be no order as to 
costs, , 
Appeal dismissed. 


AIR 1980 SUPREME COURT 2078 
‘ (From: (1969) 2 Mys LJ 311) 
A. C. GUPTA AND P. N. SHINGHAL Jj]. 
Ta Appeal No. 691 of 1970, D/- 29-7- 


M. N. Dodamani and others, Appellants 
v. U. S. D. Walikar (dead) by LR’s and 
others, Respondents. 


Bombay Agricultural Debtors _ Relief 
Act (28 of 1947) Section 25 (ii) — Notice 
of real nature of transaction — Construc- 
tive notice not excluded, 


Construing the notice referred to in 
Section 25 ti) as actual notice only is 
likely to defeat the. purpose of the Statute. 
Section 25 (ii) does not exclude construc- 
tive notice. 

The. lands in question were sold by ‘K’ ta 
the respondents for a smaller amount in 
1932 -and 1985 than the price which he 
had paid for them in 1927: 

Held that the fact that the lands were 
sold to the respondents for a price lower 
than what they fetched in 1927 might 
have been due to various reasons and it 
could not be said that this ground alone 
was sufficient to raise a suspicion that the 
transaction of 1927 was really a mortgage. 
The Act of 1947 could not’ have been 
within the contemplation of anyone in 
1932 or 1935. The record of rights also 
did not contain any indication that the 
transaction of 1927 was in the nature of 
a mortgupn: The evidence disclosed - that 
“K put the transferees in possession of 
the lands in question. There was, there- 
fore, no such occasion or circumstance to 
impel the transferees to start an enquiry 
as to the real nature of the transaction in 
1927. (1969) 2 Mys. LJ 311, Affirmed. 

(Para 2) 
Cases Feferred: Chronological Paras 
(1962) 40 Mys LJ 582 1 
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M. N. Dodamani v. U. S. D. Walikar 


A.I R, 


Mr. S. S. Javali, Mr. M. Veerappa’ and 
Mr. J. R. Das,. Advocates, for- Appellants; 
Mr. S. C. Javali, Sr. Advocate (Mr. P. G. 
Gokhale and Mr. B. R. Agarwala, Ad- 
vocates with him), for Respondents. 


GUPTA, J.:— The only question ` that 
arises for decision in this appeal by ape 
cial leave is whether the respondents be- 
fore us ate entitled to relief under Sec- 
tion 25 (ii) of the Bombay Agricultural 
Debtors Relief Act, 1947. The question 
arises on the following facts. On June 1. 
1927 the predecessors-in-interest of the 
appellants transferred to one Krishnaji 
two plots of land bearing survey numbers 
125/1 and - 186 aan respectively 
14.5 and 21.81 acres in village Murnal, 
Bagalkot Taluk in Bijapur district. The 
document by which the transfer was 
effected, described as a sale deed, shows 
that the two items of property were sold 
“absolutely” for a total” sum of Rupees 
2000/-. In 1932 Kirshnaji sold the plot 
bearing survey No. 186 to one Ramanna, 
predecessor-in-interest of respondents 
Nos. 2 (a) to 2 (e), for Rs. 400/-. In 1935, 
Krishnaji sold e other plot, survey 
No. 125/1, for Rs. 1000/- to Utalsab Dog- 
risab Walikar, predecessor-in-interest of 
respondents 1 (a) to 1 (c). After the Bom- 
bay Agricultural Debtors Relief’ Act, 1947 
came into force, the appellants applied 
under Section 4 of the Act for adjustment 
of debts claiming that the transaction in: 
1927 was really not a sale but a mortgage. 
The trial Court held that transaction was 
a mortgage and not a sale but dismissed 
the application on the view that the res- 
pondents were entitled to protection 
under Section 25 (ii) of the Act. The Dis- 
trict Judge reversed the decision and al- 
lowed the application under Section 4. 
The matter was taken to the High Court 
in revision and the High Court recorded 
a consent order that the transaction was 
not a sale but a mortgage and remitted ` 
the case to the trial Court for a decision 
on the question whether the purchasers, 
Ramanna and Walikar, were transferees 
for value without notice of the real nature 
of the transaction between the appellants’ 
predecessors and Krishnaji and as such 
entitled to the protection of Sec. 25 (ii). 
This order of the High Court was 
made on January 25, 1968. At this stage 
we may mention that our attention was 
drawn to an order made in the same 
matter by the High Court on January 81, 
1962, which is reported in (1962) 40 Mys 
LJ 682, that shows that the same learned 
Judge had set aside the order of the ap- 
pellate court and restored that of the trial 
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think that the order made by the Hiz 
Court in 1962 must have been set aside 
later on review though neither of them 
was able to produce the order by which 
the 1962 order had been set aside. How- 
ever both learned counsel agreed that for 
the purpose of this appeal it is the order 
of the High Court made ən January 55, 
1963 that need be considered. That the 
1963 order held the field would be ap- 
parent from the fact that the case was xe- 
considered by the trial court as directed 
by the aforesaid order. The trial court en 
hearing the matter after remand dismiss2d 
the application under Section 4 on the 
finding that the purchasers were bona file 
transferees for value without notice of he 
real nature of the original transaction 
The lower appellate court reversed this 
decision. The purchasers then moved tne 
High Court in revision frem the order 
assed by the appellate court. The High 
Court by the impugned order set aside 
the order of the appellate court and xe- 
stored that of the trial court agreeing 
with the trial court that the purchasers 
had no notice of the real nature of the 
transaction of 1927, _ . 


2. Section 24 of the Bombay Agricml- 
tural Debtors Relief Act; 1947 empowers 
the court to declare any transfer of laud 
by a person whose debts are being ad- 
justed under this Act purporting to be a 
sale, to be a mortgage if the court was 
satisfied that the circumstances connect- 
ed with the transfer showed it to be in 
the nature of a mortgage. Section 25 (ii) 
provides that nothing in Szction 24 shell 
apply to “any bona fide transferee for 
value without notice of the real natu-e 
of such transfer or his representatie 
where such transferee or representatize 
holds under a registered dezd executed cn 
or before the 15th day of February, 198°.” 
The document evidencing the transfer 
of the plots to Krishnaji in 1927 is d=- 
scribed as a “sale deed” amd contains a 
statement that the vendors “have ab- 
solutely sold both the said lands -o 
Krishnaji” and that the “entire ownership” 
was Krishnaji’s “alone”. It is also sad 
that possession of the lands has also been 

iven to Krishnaji. The Hi 
that the purchasers from Krishnaji-had ro 
“actual knowledge or notice” of the rei 
nature of the transaction in 1927. But the 
High Court also held that the notice com- 
templated in’ Section 25 (ii: was “actual 
notice” and that “constructive notice wes 
clearly beyond the contemplation of See- 
tion 25 (ii).” It seems to us that constre- 
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ing the notice referred to in S. 25 (ii) as 
actual notice. only is likely to defeat the 
purpose of the statute which was enacted 
to provide for the relief of agricultural 
debtors in the province of Bombay. We 
are of the ‘view that Section 25 (ii) does 
not: exclude constructive notice. However 
on the facts of the case it appears that 
the transferees had no notice, actual or 
constructive, of the real nature of the 
transaction of 1927. It has been found 
that they had no actual notice; the High 
Court appears to have also found that 
they had no constructive notice. Refer- 
ring to the provision of Section 25 (ii) re- 
quiriñg that the transferee must hold 
under a registered deed executed on or 
before February 15, 1989 the High Court 
says: ie 


“It will be seen that the reference is to 
a period anterior to the coming into 
force of the Act, a period therefore dur- 
ing which the special provisions of the 
Act could not have been within the con- 
templation of anybody. If those provi- 
sions were not in contemplation it is im- 
possible to postulate a situation where 
‘any given circumstance could be re- 
garded as sufficient to excite suspicion 
that the transaction might be hit by the 
statute and therefore persuade people to 
start and pursue further enquiries.” 


Mr. S. S. Javali appearing for the appel- 
lants contends that the fact that the lands 
in question’ were transferred for a smaller 
amount in 1932 and 1935 than the _ price 
Krishnaji had paid for them in 1927, was 
a circumstance that should have put the 
transferees on enquiry and that if reason- 
able enquiries had been made they would 
have had knowledge of the real nature of 
the transaction of 1927. The fact that the 
lands were sold to the respondents for a 
price lower than what. they fetched in 
1927 might have been due to various rea- 
sons and it cannot be said that this 
ground alone was sufficient to raise a 
acon that the transaction of 1927 was 
really a mortgage. As pointed out by the 
High Court, the Act of 1947 could not 
have been within the contemplation of 
anyone in 1982 or 1985. Ramappa im his 
deposition said that he paid Rs. 400/ 

for the land as it was “fallow”, and that 
if there were no weeds the price would 
have been Rs. 600/-. As for the land sold 
to Utalsab, he was dead when the matter 
came up for hearing before the trial 
court. The record of rights also does not 
contain any indication that the transac- 
tion of 1927 was in the nature of a mort- 
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gage. The evidence discloses that Krish- 
nappa put the transferees in possession 
of the lands in question. There was, 
therefore, no such occasion or circum- 
tance to impel the transferees to start an 
enquiry as to the real.nature of the trans- 
action between Krishnaji and the - pre- 
aaa the appellants in 
927. : 


3. The appeal is dismissed but in the 
circumstances of the case without any 
order as to costs. ae 

ci Appeal “dismissed. 


AIR: 1980 SUPREME COURT 2080 
(From: Allahabad) . i 


R. S. PATHAK AND O. CHINNAPPA 
REDDY, JJ. : 


Civil Appeal No. 1509 of 1970, D/-- 


25-7-1980. 


Assistant Custodian-General of Evacuee. 


Property and another, Appellants v. Lila 
Devi and another, Respondents. 


Civil P. C. (5 of 1908), S. 47; O. 20, 
R. 12 — Administration _of Evacuee 
Property Act (1950), S. 48 — Decree for 
mesne: profits — Payment of court-fees 
made condition precedent — Decree- 
holder migrating to Pakistan and. pro- 
perty of decree-helder taken by Gusto- 
dian of Evacuee . Property — Deficiency 
in court-fee not removed — Recovery 
mesne profits under S, 48 is illegal — H 
could not be contended that inexecut- 


ability of decree restrained only execu- ` 


recovery 


tion proceeding and did not bar 
. 48. (Para 4) 


under S, 48 

PA .:— This appeal by cert- 
ficate- granted by the High Court cf 
Allahabad under sub-clauses (a) (b) and 
W of clause (1) cf Article 1338- of the 

onstitution is directed against the judg- 
ment and order of the High Court allow- 
ing a special appeal arising out of a writ 
petition filed by the respondent. 

2. A suit was brought in 1985 by one 
Nawab Ali Raza Khan against Nawab 
Nawazish Ali Khan for recovery of pro- 
perty. After a chequered career the suit 
was disposed of in appeal by the Judicial 
Committee of the Privy Council by a de- 
cree granting a declaration in favour of 
the plaintiff. A claim for mesne _ profits 
was left to the trial court for adjudica- 
tion. On 27th September, 1955 the trial 
court passed a .decree against Nawab 


© Nawazish’ Ali Khan in the following - 


terms: : E 
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_Asst..-Custodian-General, Evacuee Property v. Lila Devi 


-plied for attachment before 


Hence this appeal.. 


ALR 


“It is hereby -decreed that. the défend- 
ant do pay to the plaintiff the sum of - 
Rs. 11,58,600/-' with interest thereon at . 
8% per annum to.the date of realization 
on account of mesne profits which have 
accrued since the institution of the suit- 
subject to payment of court-fee on the . 
entire amount after deducting the court- 
fee already paid.” 

3. It appears that during the pend- | 
ency of the aforesaid proceedings the 
plaintiff, Nawab Ali Raza Khan, had ap- 
judgment. 
One of the properties against which at- 
tachment was levied was a plot of land 
on which stood a cinema building “Pra- 
kash Talkies”. An objection was -filed by 
the defendants wife, Asmat’ Jahan 
Begum, that ‘the property belonged to- 
her. The objection was allowed. But on 
a suit under Order 21, Rule 63, C. P. C. 
brought thereafter by the decree-holder 
the property was -held to belong to 
Nawab. Nawazish Ali Khan. It seems that ` 
the decree-holder migrated to Pakistan, 
and his estate was taken over by the 
Custodian of Evacuee Property. He pro- - 
ceeded to recover the amount. decreed 
as mesne profits under.S. 48 of the Ad- 


-ministration of Evacuee Property Act. As 
‘the respondent, Smt. Lila Devi, was in 


possession and claimed that the land on 


which “Prakash Talkies” stood belonged 


to her, he levied the recovery proceed- 
ing against her. Her objection that the 
property belonged to her’ and- could not 
be said to be part of the evacuee estate 
was overruled by the Assistant Custodian - 
of Evacuee Property. An appeal was sub- 
sequently dismissed’ by the Assistant 
Custodian General. Then she filed a writ 
petition in the High Court of Allahabad. . 
The writ petition was dismissed by a 
learned single Judge. A special appeal 
filed by her against the judgment and 
order of the learned single Judge -has 
been allowed by a Division Bench. 


4, The contention of learned counsel 
for the appellant is, that by - virtue of 
Section 48 of the Administration of Evac- 
uee Property Act the appellant is en- 
titled to recover the amount of mesne 
profits decreed in the original suit not- 
withstanding that the court-fee has not 
yet been paid pursuant to the decree. It 
is pointéd out that an order made by the 
trial court in execution proceedings that 
the decree. was not executable unless the 
deficiency in court-fee was made good 
restrains. execution proceedings only and- 
does not bar recovery by some’ other - 
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. mode, such as recovery- ander S.48 o: the 

‘Administration of -Evacuee- Property Act. 
In our opinion, reference to."S. 48°car be 
Jof no ‘assistance tothe: appellant.. The 
decree for. payment of mesne profits zan- 
-inot be said to have come. into operation. 
_|It is a conditional decree.: The sum de- 
‘tereed as mesne profits is payable to the 
Î amoun- of 








5. Mr. S. N. Kacker, learned counsel 
‘for the respondent, points out that there 
are a number of other grounds wich 
have been taken by the learned single 
Judge in dismissing the writ petition and 

e seeks to show-us that those grounds 
are unsustainable. In the view taken by 
_ us on the short point that arises in this 
case, we consider it unnecessary to go 
into those points. 


_ 6. Accordingly, 
` missed with costs. . 
Appeal. dismissed. 


. AIR 1980 SUPREME COURT 2081. 

_. (From: Punjab and Haryana) 

D. A. DESAI AND E.S, VENKATA- 
` RAMIAH, JJ. 

‘Petitioner for- Special Leave to Ap- 


peal (Civil) No: 7254 of 1980, D/- 9-10- 
1980. l 
Jodh Singh, Petitioner v, Union of 
India and another, Respondents. 
Pension Regulations for the Air 
Force, Rule 74 — Special family pea- 
sion sanctioned to widow of Air Forze 


Officer — Cannot be subject-matter >f 
testamentary disposition by the hw- 
band. i z or 


- It is unquestionably ‘established’ that 
special family ‘pension sanctioned ~o 
the widow of ‘an officer. of the Indim 
Air Force by the Presidént of Inda 
under Rule 74 could not be subjec- 
matter of testamentary disposition by 
the husband of. the widow. It is irre- 
levant whether the.deceased had showa 


X/TX/F132/80/AAJ/SNV. . `> . 
i 1980 S. C/i31 - XT:G—10¢. 


‘Union -of India- `- -- 
- his wife- as his, dependant -or not. 


: -< Jodh, Siigh v. 


‘on the 


the appeal is dis- 


_ Prior to his death he had made 


. S.C. 2081 
; (Para 11) 
Special family pension is payable to ` 
the widow on the death of the officer. 
It is not payable in his lifetime, What 
is not payable during lifetime of the 
deceased over which he has no power 
of disposition cannot form: part of his 
estate. It is the event of his death that 
provides the eligibility qualification for 
claiming special: family’ pension, Such 
qualifying event which can only occur 
death of the deceased and 
which event, confers some. monetary 
benefit on someone other than the de- 
ceased albeit related to the deceased, 
cannot form part of the estate of the 
deceased which he can dispose of by 
testamentary disposition. (Para 12) 
The special family pension is admis- 
sible on account of the status of a 
widow and not on account of the fact 
that there was some estate of the de- 
ceased which devolved on his death to 


the widow. Decision of Punjab High 
Court Affirmed, (Para 9) 
DESAI, J:— Whether a special 


‘family pension awarded by the Presi- 


dent to the widow of a deceased officer 
who belonged to Air Force could be 
the subject-matter of a testamentary 
disposition by the deceased in his life- 
time, presents the core problem in this 
-petition. : ; 

2. Fit. Lt. Panj Rattan Singh, 5081 
GD (P) was serving in Indian Air 


_ Force. He died in an air-craft accident 


arising out of and in the course of his 
employment on June 17, 1966. His sur- 
vivors are the widow, Hardev Kaur 
respondent 2, his parents, the petitioner 
in this petition -being the father. of the 
deceased, two brothers and two sisters. 
his 
last will and testament dated May 14, 
1959, whereby he bequeathed ‘abso- 
lutely and for ever all his property 
both moveable and immoveable to his 
father’, petitioner herein, and‘ also ap- 
pointed his father as .the executor 
under his will. Further, during his 
lifetime. the. deceased had appointed 
by letter dated March 5, 1960, petitioner 
and -Gurcharan. Kaur, his father and 
mother respectively, nominees in re- 
spect. of his provident. fund, He had 
also, nominated . his parents, brothers 


: and sisters by letter dated Dec, 10, 1958, 


to claim pensionary benefit. which 


. May accrue’ in the event of his death: 


2082 S.C. 


January 29, 1966, he had declared his 
parents, two brothers and one unmar- 
ried sister 


as either his dependent or entitled to 
any pensionary benefit. It appears that 
his relations -with his wife were far 
from cordial and actually he had filed 
a petition for annulment of the mar- 
riage which he had subsequently with- 
drawn with the result that the mar- 
riage was subsisting till the date of 
his death. Respondent 2 Hardev Kaur 
is thus the widow of the deceased, 


.3. By an order dated March 10, 
1967, a special - family pension was 
awarded by the President to respon- 
dent 2 Hardev Kaur being the widow 
of the deceased officer at the rate of 


Rs. 160/- p.m. By the same order she. 


was also awarded gratuity in- the 
amount of Rs, 2670/-. The deceased 
was a member of a general provident 
fund to which he was making his sub- 
scriptions, On. his death the amount 
standing to his credit in the provident 
fund account and certain other amounts 
were to be paid to whosoever was 
legally entitled to the same, 


4. Ona petition filed by the peti- 
tioner, the ‘will of the deceased was 
admitted to probate. In the probate 
proceedings the petitioner, inter alia, 
contended that over and above all other 
sums payable ‘to the heirs and/or nomi- 
nees of the deceased, the special family 
pension at the rate of Rs. 160/- p.m. 
and the gratuity of Rs. 2670/- awarded 
to respondent 2 Hardev Kaur by ‘the 
President formed part of the estate of 
the deceased and under the will as 
well as the nomination he was entitled 
to collect the same. Probate proceeding 
was contested by respondent 2, widow 
of the deceased. The learned singile 
Judge while granting probate excluded 
the aforementioned two, items from it. 
Both the parties preferred appeal under. 
the Letters Patent of the High’ Court. 
While disposing of both the appeals by 
a common judgment a‘ Division ` Bench 
ofthe Punjab and Haryana High Court 
modified the probate grantedto the peti- 
tioner by including the gratuity amount 
of Rs, 2670/- in the probate as form- 
ing part of the estate of the deceased 
but confirmed the order of the probate 
court in respect of special family pen- 
sion awarded to’ respondent 2, 


Jodh Singh v. Union of India 
By a subsequent communication: dated. 


= as his dependents. The. 
deceased had never referred to his wife. 


A.LR. 


5. Petitioner then filed a suit against 
the Union of India ‘and respondent 2°. 
for a declaration that the order award-: 
ing special family pension to respon- 
dent 2° widow of the ‘deceased was 
illegal, unjust and improper. The trial’ 
Court decreed the suit but on appeal.’ 
by respondent 2 widow, the first 
pellate court set aside the decree of 
the trial court and the decision. of the . 
appellate court was confirmed in second ` 
appeal by the High Court, Hence this 
petition, ' i 

6. The only question argued by Mr. 
Hardev Singh, learned counsel for the 
petitioner before us was that special 
family pension is admissible to the de- 
pendents and as respondent widow was 
nowhere shown as dependent of the 
deceased, the same could not be grant- 
ed to her and in any case even if it 
was granted by the President in fa- 
vour of respondent 2 it would still 
form part of the estate of the deceased 
and, therefore, the. petitioner would be 
entitled to the same, i se 

%. Special family pension is granted 
under Rule 74 of the Pension Regula~ 
tions for the Air Force (‘Rules’ for 
short), Relevant portion of Rule 74 
reads as under: ; 

“Rule -74: A special family pension 
to the widow of an officer and special 
children’s allowance to his legitimate 


‘children under 18 years of age, or de- 


pendents pension to his parents or 
brothers/sisters, may be granted if his 
death was due to or hastened by either 
a wound, injury or disease which was 
attributable. to air force service, or the 
aggravation by air force service of a 
wound, injury or disease which existed 
before’ or arose during the air force 
service, provided that......” 

8. Could the special family pension 
specifically awardable to the widow of 
an officer and in fact awarded to re- 
spondent 2 as widow of the offcer, 
ever form part of the estate of the 
deceased? A special family pension 
stands apart, aloof and separate from 4 
general provident fund set up under 
the. Provident Funds Act,- 1925, De- 
ceased was a subscriber to the General 
Provident Fund set.up under the 1925 
Act. ‘The amount standing to his cre- 
dit in the provident fund account was 
treated by the High Court as forming 
part of the estate of the deceased and, 
therefore, its devolution would be ` ac~ 
cording to the wishes of the deceased 


ap 


1980 


as disclosed in his last will and testa- 
ment. The amount tkus standing to 
the credit of the subscriber would be 
payable in the event of death of the 
_ subscriber or on his retirement from 
service. - i 


9. Pension isa retirement benefit. 
Itis. admissible under the relevant rules 
on superannuation. It is payable on 
superannuation to the employee kim- 
self during his lifetime after . retire-, 
ment, Special family pension is not 
admissible to the emņəloyee but to 
the specified members oZ the employee’s 
family and that too in <he event of his 
death while in service or after his 
retirement as provided in the Regula- 
tions Tt is in the nature of a compen- 
sation because the death was due to 
or hastened by either a wound, injury 
or disease which was attributable to 
Air Force service or the ‘aggravation 
by Air Force service af'a' wound, in- 
jury or disease which existed before 
er arose during Air Force service, etc. 
(see Rule 74). If death is not refereble 
to any of the events “ mentioned in 
Rule 74, special family pension is not 
admissible, To compensate for death 
on account of hazards of service 
rendering dependents destitute tnat 
benefit of special family pension is cən- 
ferred on certain persons having a 
‘eertain status arising out of and direct- 
ly attributable to relation with the 
deceased, Special family pension under 
Rule 74 is admissible, amongst others, 


to widow of an officer. It is not that 
the deceased gets pension or earns 
Special family pension. It is ‘the wn- 


timely death of the. deceased, the p»o- 
ess of death having been hastened or 
accelerated by. the hazards of service 
‘that..the widow.who is rendered- desii-- 
tute is granted special family pensicn. 
Whether the widow qualifies for spe- 
cial family pension is to be determin- 
ed by the sanctioning authority, | 
President in this case. The special 
family. pension is admissible on account 
of the. status of-a widow and not en 
account of the fact tha- ,there. was 


some estate of the. deceased ‘which d2- - 


volved. om. his death tothe widow. 


"10." Where a certain . benefit is. ad- 
missible on account of status and a 
Status that is acquired ‘or. the happer- 
ing of certain event, namely, on  be- 
coming a widow on the death of the 
husband, such 
of imagination could’ ever form ‘part: of 


Jodh Singh v. 


‘tne - 


pension” by no stretch - tion -for claiming 


Union of India S.C, 2083 


the estate of the deceased. If it did not 
form part of the’ estate of the deceased 
itcould never be the subject matter of 
testamentary disposition, 

11. It was, however, said that not 
all widows are entitled to special 
family pension but only the dependent 
wife ‘who becomes widow on the death 
of an officer alone becomes eligible for 
pension and in this case the deceased 
had not shown his wife as one of his 
dependents but on the contrary the 
parents, the sisters and the brothers 
were shown as dependents of the offi- 
cer, Rule 74 envisages a special family 
pension to the widow, a special child- 
ren allowance to his legitimate child- 
ren or .dependents’ pension to his 
parents, brothers or sisters, To each 
one of them, if he or she qualifies for 
special family pension, the benefit is 
admissible. Rule 75 envisages ordinary 
family pension to widow and legitimate 
children of the deceased officer. Rule 79 
confers discretion on the President to 
grant a pension and/or gratuity to a 
widow who may not be eligible under 
Rule 74 or Rule 75 . because she was 
separate from the husband at the time 
of his death. Thus, whether a widow 
has qualified for a special family pen- 
sion, gratuity or ordinary family pen- 
sion is a matter to be determined by 
the President. If the President is satis- 
fied that the widow is eligible for pen- 
Sion, she cannot be denied the benefit 
by some’ other dependents of the de- 
ceased claiming that instead of the 
widow he or she should have been 
held eligible for special family pension. 
Therefore, it is irrelevant whether the 
deceased had ‘shown his. wife as his 
dependent. or not if the President is 
satisfied that she as the widow of the 
deceased officer was eligible for spe- 
cial family -pension. 

12. The real controversy is . whether 
a special family pension admissible to 
a widow in her capacity as widow 
could ever form a part of the estate 
of the deceased which could be - dis- 
posed of by testamentary disposition? 
Special family pension. is payable to 
the widow on the. ‘death of the officer. | 
It is’ not ‘payable in .his lifetime. What 
is not payable during _ lifetime of “the | 
deceased over which hê has no power! 
of disposition cannot form: part of his 
estate. It is ‘the-event of: his death! 
that provides the eligibility qualifica- 
special family pen- | 
sion, Such qualifying: event. which can | 


- , 2084. S.C, 


only occur on the::death of. the.-deceas- 
led and which: event. .confers: some 
{monetary benefit on - 


deceased, cannot form part of... the 
estate of the deceased which he can 
dispose of. by testamentary . disposition. 
Therefore, it is unquestionably estab- 
lished that special family pension 
sanctioned to the widow of an officer 
of the Indian Air Force by the Presi- 
dent of India under Rule 74 of the 
Rules could not. be subject: matter of 
testamentary disposition, 


13. Further, whether a audi 


specifically sanctioned in favour of the ` 


widow as widow of the deceased by 
the President under the Rules could 
be the subject matter of testamentary 
disposition has not been considered in 
this matter because that amount has 
been included in the probate of the 
will of the deceased and the widow 
has not questioned that order before us, 
That question is kept open, 


14. With these observations we dis- 
miss this special leave petition. 


Petition -dismissed. 


AIR 198%- SUPREME COURT 2084 
' (From: Madras)* i 
R: S. SARKARIA AND 
R. S. PATHAK, JJ, 


' Civil Appeal No. 1743 of. 1980, 
19-8-1980.. 


State of Tamil Nadu and others, Ap . 
rie 


pellants v. M. N. Sundararajan: 
spondent, - 


Fundamental Rules, R. 56 (d) 
- Compulsory retirement of Section Offi- 
cer in Tamil Nadu Secretariat — Re- 
view Committee set up for reviewing 
cases of non-gazetted officers is com- 
petent to recommend retirement, W: F. 
No. 886 of 1977, D/- 24-4-1979 (Mad}, 
Reversed, Jawahar Mills Case in W. P. 
No. 1547 of 1977 (Mad), Impliedly 
Overruled. (Constitution of India, Art, 
311). Jra 


The net effect 
Order No. 1732, 
dated June 
the Superintendents or Section Officers 


— 


-of the Governmert 


were given the status of Gazetted Off-. 
See ee 8 


*W. P. No. 886 of 1977, D/- 24-4-1 1979 
(Mad). 
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~ State: of: Tamil Nadu’ vs:'M: N. Sundararajan = 7° > «= 


someone other 
than the deceased albeit related to the - 


' 1973, notwithstanding the 


D/-. 


Public (Services-J), . 
27, 1973 is that although. 


AE R. 


cers with effect from’ June: -13, © 1973 
but in all matters relating to appoint- 
ments, transfers, postings, 
aoa drawal- of pay, they continued to 
ment. servants until further orders. 
- (Para 8) 
The expression “appointments” used 
in the Government order, dated June 
13, 1973, includes ‘termination’ of ser- 
vice or ‘compulsory retirement’ from 
service, also. This being the true con- 
struction of the word ‘appointments’ 
in the’ Government Order of June 27, 
conferment 
of Gazetted status, the officer continues 
to be governed, inter ‘alia, in the mat- 
ter of ‘appointment’, which would in- 
clude compulsory retirement or termi- 
nation of service also, by the Rules 
and Government Orders applicable to 
non-gazetted Officers of the Secretariat, 
and therefore, the Review Committee 
presided over by a Departmental 
Secretary, set up for reviewing the 


cases of non-Gazetted Officers of the 
Secretariat is fully competent: to con- 
sider the case of Section Officer and 
recommend his retirement, W. P. Ne. 
886 of 1977, D/- 24-4-1979 (Mad), Re- 


een 


punishment: - 


treated as non-gazetted Govern- 


versed, Jawahar Mills case in W. P. 
No. 1547 of 1977 (Mad), Impliedly 
Overruled. (Paras. 9, 10) 


Cases Referred: 
AIR 1979 SC 429: (1979) 2 SCR 458: 
i979 Lab IC 146 - 5 
AIR 1977 SC 2411: (1978) i SCR 521: 
1977 Lab IC 1923 5 
(1977) W. P. No. 1547 of. 1977 mee 

Jawahar Mills Case 

Mr. A. V, Rangam Advocate, k 
Appellants; Mr. Hamalngem Advocate, 
for Respondent. 

SARKARIA, J5.:— Special = 
appeal. granted, 

2. The respondent “herein, M M 
Sundararajan was recruited as a Clerk 
in the Indian Army in the year 1943. 
Sometime after the regiment was 
demobilised, he was appointed in the 


leave te 


Revenue Secretariat of the State Gov-. 


ernment from- March, 1948 in a vacancy 
reserved for war service candidates. He 
was promoted as Section Officer’ in 


Chronological Paras. - 


April 1969 and he continued in the post- 


till March, 2, 1976,. when. he was compul-. 
sorily retired from service by. the ap- 


pellant-State in exercise of .its power 
. under Fundamental Rule 56 (d). 


3. The respondent challenged. the 


validity- of ‘the. order, of his compulsory. 


1. 1980 


` retirement by a writ petition under. 


Article -226, of. the Constitution in the- 


High Court of Madras, One of the 


grounds of challenge. was that as per : 
` 75h,- 


procedure set out in..G. O.. No, 
dated March 19, 1973, the Review Com- 
mittee has to consider the cases of 
Gazetted. Government Cfficers in tme 
Secretariat headed by the Chief Secre- 


tary and not- by the Departmental 
Secretary; and that, therefore, tie 
order passed . by the appellant-State 


based on the review made by a Com- 
mittee which had no jurisdiction, can- 
not be sustained in law. 


4. Following’ a previous decision -n 
W. P. No, 1547 of 1977 (The Jawahar 
Mills’ case), the High Court held that 
since the Committee which reviewed 
the respondent’s case was not a Com- 


mittee duly constituted under G. O: 
No. 761, dated March 19, 1973, and 
had not been presided over by. tre - 


Chief Secretary, there was a violation 
of the procedure’ laid down by tke 
Government . in G. O. No. 761, 
March 19, 1973, and, this violation hał 


vitiated the impugned order passed by. 


the Government. In the result, the writ 
petition was allowed and the impugned 


order was quashed, Hence, this appeal 


by special leave, 


5. The main contention of the learn- 
ed Solicitor-General who has appeared. 


on behalf of the appellant-State, is 
that the High Court has not correctly 
appreciated the import of the. relevans 
Government Orders. It is submitted 
that under Government Order No. 1782 
Public (Services-J), dated June 27, 1973 
all Superintendents or Section Officers. 


were given the status of Gazetted Off- 
1973; 


cers- with effect from June 13, 
“but, in all matters relating to appoint- 
ments, transfers, postings, punishments 
and drawal of pay”, they continued to 
be: treated as non-Gazettad Govern- 
ment servants “until 
That was why, the case of the respon- 


dent pursuant to the aforesaid Gov- 
for 


ernment Order of June 27. 1973 
compulsory retirement under Funda- 
mental Rule 56: (d), was considered by 
the appropriate Committee constituted 
‘for non-Gazetted Government servants 
in the Secretariat. In the aforesaid 
Government Order, 
1973, the word ‘appointments’, 
ing t6 the learned Solicitor-General in- 
eludes compulsory ‘retirements, also. 
In: support’ of his contention, he. has. 


State. of Tamil -Nade -y;< M:. N: -Sundararajan : o7 = 


dated . 


. the Secretariat- 


further orders.” 


dated June 27,- 
accord- ` 


referred to the decisions. of this- Court 


‘in. Manager : Government ‘Branch Press 


v. D. B, Belliappa- (1979) . 2 -SCR. . 458: 
(AIR 1979-SC 429); and. State of Uttar 
Pradesh v.- : Chandra. Mohan Nigam 
(1978) 1 SCR -521: (AIR 1977 Sc 2411). 

6. On the other hand, Shri Srini- 
vasan, appearing for the respondent, 
submits that the word ‘appointments’ 
in the Government Order No, 1782, 
dated June 27, 1973, cannot be con- 
strued to include ‘retirements’ from 
er ‘terminations’: of service: If that 
had been the intention, it is argued, 
there was no difficulty in adding the 
word ‘retirements’ or ‘terminations’ 
along with the words “appointments, 
transfers postings and punishments” in 
that Government Order. It is urged 
that a restricted interpretation should 
be placed on this expression. 


7. Thus, the short question that falls 
to be considered is: was the High 
Court right in quashing the order of 
the respondent’s compulsory rétirement, 
who was a Gazetted Officer at the 
material time, merely on the ground 
that it was considered by a- Review 
Committee other than the one .consti- 
tuted for Gazetted Officers? 

8 For the sake of perspective, it is 
necessary to recall that before June 
27, 1973, a Section Officer in the Tamil 
Nadu Secretariat used to be a non-. 


-Gazetted Officer. In 1972 and earlier, 


several representations were made by 
the Tamil Nadu Secretariat Associations 
and others - that-. the Superintendents of 
should -be accorded 
Gazetted status, Ultimately, the Gov- 
ernment by. order. .Govt. Order Ms.. 
No. 1616, Public ` (Services-J),. dated 
June 13, 1973, made the post ofa 
Superintendent of. the Secretariat a 
Gazetted post with effect from the date. 
of that order, Such | Superintendents 
were re-designated as Section Officers. 
In the aforesaid Government Order, it 
was stated that the amendment. to the 
said Rule should be. issued shortly. 
Since the framing of the Rules involv- 
ed lot of administrative complications 
and unavoidable’ delay, the Govern- 
ment took .a policy decision that in 
regard to various procedures concern- 
ing such newly designated Section Ofi- 
cers, the Rules under which they were 
functioning earlier, namely, Rules ap-. 
plicable to non-Gazetted Government 
servants should continue to apply | till 


:, Such: time as Service Rules .are made 
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with a view to avoid administrative 
dislocation. This decision was the sub- 


ject of Govt. Order No. 1782, Public: 


(Services-J), dated June 27, 1973. The 
net effect of this Order was that al- 
though the Superintendents were giver. 
a Gazetted status and their designations 
were changed into Section Officers with 
effect from June 13, 1973, but in ali 
matters relating to appointments, trans- 


fers, postings punishments and drawal 
of pay, they continued to be treated as 


non-Gazetted Government servants 
until further orders. 


9. The question is, whether the ex- 
pression “appointment” used in this 
Government Order, dated June 1, 
1973, will include ‘termination’ of ser- 
vice or ‘compulsory retirement’ from 
service, also. It is a fundamental prin- 
ciple of interpretation that unless a 
contrary intention appears from the 
context, a power to appoint should in- 
clude a power to terminate the ap- 
pointment, including termination of 
the person appointed by his compul- 
sory retirement in accordance with 
the terms and 
vice, This fundamental principle under- 
lies Section 16 of the General Clauses 
Act. In other words, the power to 
terminate the appointment by compu- 
sory retirement or otherwise is a neces- 
sary adjunct of the power of appoin:- 
ment and is exercised as an incident 
to or consequences of the power, There 
is nothing in the Government Order 
No. 1782, dated June 27, 1973, which 
militates against this rule of constru:- 
tion. 

10. The above being the true con- 
struction of the word ‘appointments’ 
in the aforesaid Government Order of 
June 27, 1973, notwithstanding the 
conferment of Gazetted status, the re- 
spondent: continued -to be governed, 
inter alia, in the matter of ‘appoirt- 
ment’, which would include comptl- 
sory retirement or termination of ser- 
vice also, by the Rules and Govern- 
ment Orders applicable to non-Gazetted 
Officers of the Secretariat, and there- 
fore, the Review Committee presided 
over by a Departmental Secretary, set 
up for reviewing the cases of ‘ ncn- 
Gazetted: Officers of the Secretariat, was 
fully competent to consider the case 
of the respondent: and recommend his 
retirement. i 

11. Assuming that there was some 
irregularity in the constitution of the 





conditions of his ser- - 
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Review Committee, which dealt with 
the case of the respondent, that could 
not affect the validity of the impugned 
orders. The “decisions” of the Review 
Committee had no force proprio vigore, 
At best, the ‘decisions’ were mere re- 
commendations which did not, and 
could not, have a peremptory effect. 
The ultimate power to accept or not 
to accept the recommendations of the 
Review Committee and to take: an 
effective and definitive decision in the 
matter, vested in the Government. Thus, 
even if there was some irregularity in 
the constitution of the Review Com- 
mittee, the functions of which were 
purely advisory, that could not by it- 
self have the effect of vitiating the 
order of the respondents compulsory 
retirement, passed by the Government 
in the exercise of the power vested in 
it. 

12. Furthermore, it was not the re- 
spondent alone (from the category of 
Section Officers) whose case was re- 
viewed by the Review Committee in 
question. The cases of al] the Section 
Officers of the Secretariat were review- 
ed by the same Committee. It could 
not, therefore, be contended that the 
respondent had been singled out for a: 
differential treatment. Article 14 of the 
Constitution was not attracted and the 
respondent could not have any griev- 
ance on that score. 

13. For the foregoing reasons, 
allow this appeal, set aside the order 
of the High Court and uphold the 
order of the respondent’s compulsory 
retirement. The parties shall pay and 
bear their own costs. 


we 


Appeal allowed. 


AIR 1980 SUPREME COURT 2086 
(From: Delhi)* — 
Y. V. CHANDRACHUD, C. J, 
S. MURTAZA FAZAL ALI AND 
E. S. VENKATARAMIAH, JJ. 

Writ Petn. No. 159 of 1977, Civil Ap- 
peal No. 1275 of 1975* and W. P. Nos. 
1211 of 1977 and 3795 of 1978, D/- 
9-8-1979. 

H. S. Verma and others, Petitioners 
v. The Secretary, Ministry of Shipping 
and Transport and others ete, ete., Re- 
spondents. 

*From judgment of Delhi High Court 

in Civil Writ No, 536 of 1970, . D/- 

28-9-1973. 


TW/TW/E232/79/SSG 


1980 H. S; Verma v, Secy., Ministry 


R. N. Ghosal and others, Appellamts 
v. Union of India and others, Respq@- 
dents: 

i ` And i ; 

S. K, Sarkar and others’ ete. ete, 
Petitioners v. Union of India and others 
etc. ete., Respondents. 


Constitution of India, Arts. 14, 16 — 
Government servants — Appointment 
and promotions — Persans recruited 
directly by interview method and those 
recruited directly on the result of com- 
petative examination — Classificatioas 
Constitutionality. ((i) Central E1- 
gineering Service (Roads) of the Mini- 
try of Transport and Communications, 
Department of Transport (Roads Wins) 
Class I, Recruitment Rules (1959), F. 
3, 19 (as amended in 1966); (ii) Central 
Engineering Pool Group “A” of tke 
Ministry of Shipping and Transpo-t 
(Roads Wing) Rules (1976) Rule 1; (iā) 
Central Engineering Service (Roads) 
Group “A” of the Ministry of Ship- 
ping and Transport (Roads Wing) Rules 
(1976), Rule 1). 


. Petitioners were recruited directly E 
Asst. Exe, Engrs, Ext, Engrs., Suptc. 
of Engrs. etc. etc. They were merely 
appointed after. a viva voce test ie. 
after being successfully interviewed by 
the U. P. S. C. In certain writ peti- 
tions as filed by respondents (whe 
were appointed after passing a com- 
petitive examination held by U: F. 
S. C.), the Delhi High Court held tha: 
the amendment in 1966 of the C.E.S 
Recruitment Rules (1959), so as tc 
provide for appointment by the inter- 
view method had no retrospective 
operation, and that the petitioners were 
appointed to temporary posts ie. ex" 
cadre posts, The High Court observed - 
that if it was desired by the Govern- 
ment of India that persons who were 
appointed against ex-cadre posts should 
also become members of the regular 
service, the service shall have to be 
reconstituted by providing, amongst 
other matters, for- the initial Constitu- 
tion of the Servite, future recruitment 
and determination of inter se seniority. 
In view of these judgments, the provi- 
sional inter se Seniority List dated 
28-8-1973 of all Class 1, Technical 
Gazetted Officers in Roads Wing were 
withdrawn and cancelled on, 31-5-1974. 
On the same day orders were issued 
in each individual: case that officers ap- 
pointed by the interview method would 
be deemed to have been inducted into 
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Central Engineering Services (Roads) 
Class-I service. as in the particular 
grade- with effect from 2-8-1966. On 
1-3-1976, the Government set up 2 
Services for Technical Class I Officers 
of the Roads Wing, one to be called 
the Central Engineering Service 
(Roads), Group A, comprising of offi- 
cers. appointed by the method of exam- 
ination promotion, and the other, to 


‘be called the Central. Engineering Pool, 


comprising of officers ap- 
pointed by the method of interview. 
The recruitment Rules for the two 
Services were published: in the Gazette 
of India dated 28-2-1976. The vali- 
dity of these rules was at issue. 

Held on facts and circumstances of 
the case (1) that it. could not be said 
that any great prejudice - had been 
occasioned to the petitioners ie, the 
Pool Officers as against Service Officers 
as a result of such classification made 
by the 1976 Rules; 


Group A, 


(Para 28) 
(2) that it could not be said that 
persons holding similar posts and hav- 
ing similar responsibilities to discharge 
could be classified into different cate- 
gories for the mere. reason that some 
of them were recruited directly by the 
interview method and some were re- 
eruited directly on the result of a com- 
petitive examination. However, on the 
facts of the instant case, there would 
be valid basis or justification for classi- 
fying the various officers of the Roads 
Wing into separate categories. A divi- 
sion of these two classes of officers 
into separate categories would remove 
possible injustice to those who were 
appointed to cadre posts in that their 
promotional opportunities would not be 
blocked or hindered by ex-cadre offi- 
cers who were recruited on a large 
scale to meet an urgent necessity. Such 
a classification would also minimise the 
injustice which would otherwise have 
been caused to those who were ap- 
pointed to ex-cadre posts; 
>- (Paras 30, 33, 34) 
(3) that all persons appointed in ac- 
cordance with any of the modes of ap- 
pointment prescribed by Rule 3 or 
Rule 19 (2) of the 1959 Rules must be 
taken to have been appointed to the 
regular cadre of the Central Engineer- 
ing Service. It would not be permis- 
sible to classify them separately as 
‘pool’. officers or otherwise, Those. 
whose appointments were not in ac- 
cordance with any of the modes of 


` 
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appointment ‘prescribed ~ by Rule: şor- 


Rule 19--(2)) of the 1959 Rules, shall 
‘ be taken to have been appointed to 
ex-cadre posts, Such persons might be 
Classified into a separate category from 
those referred to above; (Para 35) 
(4) that all promotions made prior 
to 31-5-1974. would remain undisturb- 
ed. Promotions made after that date 
must be reviewed by the appropriate 
_ authority. as expeditiously as possible. 
. : (Para 35) 


Cases Referred: Chronological Paras 
1972 Lab IC 618: AIR 1972 SC 1767 

{ 
AIR 1964 SC 1854 l q 
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in W. P, No. 1211/77. ents 
Y. V. CHANDRACHUD, C.. J:— 


- This is a group of Writ Petitions and. 


an. Appeal involving the -` questions, 


AIR, 
(i) whether the -petitioners and’ the 


appellants recruited ‘directly as Assis- 
tant Executive -Engineers, Executive 
Engineers, Superintending Engineers 


and, may be, as Chief Engineers were 
appointed to regular cadres in the 
Ministry of Shipping and Transport 
(Roads Wing), Government of India, or 
whether they were appointed ex- 
cadre posts; and `“ ; s 
(ii) whether they can be put into-a 
separate class for the purpose of regu~ 
lating their seniority and promotional 
opportunities in relation to others who 
were appointed to similar posts on the 
basis of the result of the Combined 
Engineering Services Examination, 
The petitioners and the appellants 
(whom we will refer to as the ‘peti- 
tioners’) were appointed after a viva 
voce test only, or to use the language 
of the current controversy, they were 
appointed after being successfully inter- 
viewed by the Union Public Service 
Commission, The latter mode of ex- 
pression helps to highlight that no 
“examination” as such was involved in 
their selection and appointment as in 
the case of those others who now figure 
in the array of respondents, 


2. Some of the respondents herein, 
who were then working as Assistant 
Executive Engineers in the Ministry of 
Shipping and Transport (Roads Wing), 
filed a Writ Petition (C. W, 536 of 
1970) in the Delhi High Court against 
51 officers, including the present peti- 
tioners, who were working either as 
Assistant Executive Engineers or as 
Executive Engineers in the same Wing. 
Their contention was that the appoint- 
ment of these 51 officers being contrary 


‘to the recruitment rules was illegal or 


alternatively, that they were appointed 
to ex-cadre posts arid not to the ‘Cen- 
tral Engineering Service’, It was there- 
fore claimed that none of those offi- 
cers was eligible for promotion to the 
post of Executive: Engineer until the 
respondents were first appointed  -:to 
those posts and. that the respondents 
were entitled to be confirmed with 
immediate effect in preference. to those 
officers immediately on the availability 
of permanent vacancies. ; 


3. A similar Writ Petition (C. W.537 


“of 1970) was filed in the Delhi High 


Court by three Executive Engineers, 
-who .are. amongst: the present. respon- 
dents, contending’ that whereas their 


` appointment -after ` passing a competitive 
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examination held by the U. P. S.: 
was in accordance with the- eer, 


. rules, the present petitioners were- ad- > 


pointed.to ex-cadre posts after a.mere- 
interview, that -such a method . of r2- 
cruitment was. not permissible und=r. 
the rules, that the petitioners herein 
were appointed for the limited purpose 


of assisting in the execution of certain .. 


projects and that those who were a>- 
pointed in accordance with the rus 


were entitled to be treated as senior to . 


those who were not. It was for those 
reasons contended that Executive Engi- 
neers who were appointed by tae 
interview method can neither be coi- 
` firmed nor promoted unless and until 
they were brought into the cadre amd 
appointed to the regular cadre posts. 


4, The Rules which are alleged ito 
have been breached by the appoint- 
ment of the petitioners were made ky 
the President under the proviso żo 
Article 309 of the Constitution. They 
were notified on October 16, 1959 amd 
were called ‘the Central Engineering 
Service (Roads) of the Ministry >f 
Transport and. Communications, Depart- 
ment of Transport (Roads Wing), 
Class 1, Recruitment’ Rules, 1959’. Tre 
Rules, evidently, did not. provide fr 
appointment to the Central Engineer- 
ing Service after a mere interview 3f 
a candidate by the Union Public Ser- 
vice Commission, But they were ameni- 
ed by a Notification dated August . 2, 
1966 issued by the. President under the 
‘proviso to Article 309 of the Constitu- 
tion. By the amendment,. clause (3) 
was added to Rule 3 asa result f 
which appointments could be made -:o 
the Central Engineering Service ty 
direct recruitment through the Com- 
mission in accordance with Part VI >f 
the Rules. Part VI. of the amended 
Rules called ‘Direct . recruitment Ly 
selection through the Commission’ pre- 
vided that in special circumstance, 
direct recruitment by: selection of sui:- 
able candidates, with such qualifica- 
tions, within such age limits, and satis- 
fying - ‘such’ other . conditions as are 
considered -necessary at any time im 
the interest of the: service. to the: poss 
mentioned in Appendix IV, shall te 
made by the . Commission by ope 
- advertisement notwithstanding - anythirg 
-contained in the ` rules.. Certain other 
consequential. amendments .were mace 
to. the 1959 Rules ake ‘the 1966 Amene: 
ment. j re r. MA 
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5.°The. question. which arose. 
decision ` -of the. Delhi. High Court ` im- 
the two writ petitions was whether the 
appointments of the petitioners ‘herein, 
who were appointed prior to August 2, 


.1966 were illegal and if not, whether 


they were appointed to: cadre’ posts or 
ex-cadre posts, On behalf of the Govt. 
of India ` a` counter affidavit- was 
filed ir: the High Court by Shri Har- 
bans Singh, Under-Secretary in the 
Ministry of Transport `(Roads Wing), 
denying that the petitioners were ap- 
pointed to ex-~cadre posts or that they - 
were treated by the Ministry as being 
outside the regular cadre of Engineer- 
ing Service. Counsel for the Union of 
India submitted in the High Court that 
all posts of junior Class-I Assistant 
Engineers Consultant (as the Assistant 
Executive Engineers were then called) 
created in the Ministry of Transport, . 
Roads Wing, were posts in the service 
properly so-called whether the- ap- 
pointments were made on a permanent 
basis or temporary basis. Counsel. for 
some of the petitioners contended in 
the High Court that the amendment 
made in 1966 to the 1959 Rules ‘was 
retrospective and therefore the appoint- 
ments of the petitioners could be consi- 
dered to have been made in accord- 
ance with the rules to the posts borne 


on the cadre of the Moginesring Ser- 


vice, 


6. The „Delhi High Court was faced 
with a problem’ ‘of priorities, If-it were 
to accept the Government of India’s 
contention that the petitioners were ap- 
pointed to cadre posts, their appoint- 
ments might have been required to be 
treated as illegal since appointments to 
posts borne on the cadre could not be 
made ‘by the interview method under 
the 1959 Rules. Any finding or indica- 
tion ‘to „such, effect, would have paved 
the way for a challenge to. the. very 
legality of the petitioners’ appointments 
and eventually to their exit from. the 
Engineering ‘Department altogether. On 
the other hand; accepting the respon- 
dents’. contention that all of them had 
to be confirmed and promoted in pre- 
‘ference ‘to the ‘petitioners would, while 


“legalising the petitioners’ appointments. 


virtually amount to denial of promo, 


‘tions to them in. higher ‘posts, ` 


7. By its. judgment., 


7 dated Septem- - 
ber. 


28, 1973 a. Division Bench of the 


i Delhi” High ` ‘Court! held that ‘the Rules 
: “of 1966 had no - retrospective operation, 


for.. 
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Relying upon a decision of this Court 
in R. N. Nanjundappa v, T. Thim- 
maiah, AIR 1972 SC 1967: (1972 Lab 
IC 618) the High Court further held 
that, in any case, an illegal appoint- 


ment could not be regularised by mak-. 


ing a rule under the proviso to Article 


309 of the Constitution. But in order 
to save the petitioner? appointments 
from the challenge of illegality, the 


High Court rejected the Government’s 
‘contention that they were appointed to 
cadre posts in the Central Engineering 
Service. It held that the petitioners 
were appointed to temporary posts 
without any right to become perma- 
nent, for the purposes of projects like 
the International Development Associa- 
tion Loan Programme, Emergency Road 
and Bridge Work Programme and 
Lateral Road Project and Strategic 
Roads Work. Since the temporary ap- 
pointments of the petitioners were out- 
side the service and against ex-cadre 
posts, Rule 3 of the 1959 Rules was 
regarded as having no application and 
therefore, the petitioners’ appointments 
could. not in any way be said to be 
illegal. The High Court relied upon a 
decision of this Court in Champaklal v. 
Union of India, ATR 1964 SC 1854 and 
held that the Government has to em- 
ploy temporary servants to satisfy the 
needs of urgent contingencies and such 
appointments are perfectly legitimate. 
So long as such temporary servants 
work against ex-cadre posts and are 
even promoted to higher ex-cadre posts, 
no member of the Service, according to 
the High Court, could have a justifiable 
grievance. 


8. While the writ petitions were be- 
ing argued in the High Court, orders 
expressed in the name of the `Presi- 
dent were issued on August 28, 1973 
by which persons appointed as Assis- 
tant Executive Engineers on the basis 
of interviews held by the U. P, S.C. 
were to be ‘deemed to have been in- 
ducted’ into the Engineering Service as 
Assistant Executive Engineers with 
effect from August 2, 1966. On the 
same date, provisional joint-seniority 
lists were issued separately for diffe- 
rent categories of Class I Technical 
Gazetted Officers in the Roads Wing 
of the Ministry and representations 
from the concerned officers were invit- 
ed within a period of. one month. 
The parties requested the High 
Court to dispose of the writ petitions 
without taking into consideration the 
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effect and legality of the Presiđential 
order dated August 2, (sic) 1973 and 
the provisional seniority lists circulated 
on that date. Accordingly, the High 
Court did not pronounce upon .the 
same. 


9. In C. W. No. 536 of 1970 filed 
by 4 Assistant Executive Engineers who 
were appointed by competitive exa- 
mination, against 4 Executive Engineers . 
and 47 Assistant Executive Engineers 
who' were appointed by the interview 


method, the High Court passed the 
following order: ` 
“To summarise the position, it may 


be stated that respondents 2 tọ 52 
were not appointed to the Service or 
to any posts borne on: the cadre of 
the Service. Their appointments were 
to ex-cadre posts and outside the Ser- 
vice and those appointments were 
valid, The orders by which respondents 
2 to 6 were promoted as Executive 
Engineers are not liable to be quashed 
as it could not be shown that the pro- 
motions were made to the posts borne 
on the cadre of the Service or that as. 
a result of those promotions the re- 
spondents came to be appointed to the 
Service. Their initial appointments as 
well as promotions have been outside 
the service and not to any posts borne 
on the cadre of the Service, There is 
also no question of giving any directions 
for not promoting any of the respond- 
dents to the posts of Executive Engi- 


‘neers so long as the promotions are 


not to posts borne on the cadre of. the . 
Service, As respondents 21052 were not 
appointed to the Service or to any 
posts borne on the cadre of the Ser- 
vice, the only relief to which the peti- 
tioners are entitled is that the Union 
of India shall not, so long as the said 
respondents are not legally appointed 
to the Service or to any posts borne 
on the cadre of the Service, treat them 
as having been appointed to the Ser- 
vice or promote them to any posts that 
may be included in the cadre of the 
Service.” 


10. C: W. No. 537 of 1970 was filed by 
3 Executive Engineers against 10 Exe- 
cutive Engineers, 20f whom were pro- 

moted as Superintending Engineers, All 
the three petitioners in that writ peti- 
tion were appointed by competitive exa- 
mination, two in 1957 and one in 1958, 
that is to say, before the making of 
the 1959 Rules. Respondents 2-to 11 to 
that writ petition were appointed. by 
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the interview. method. The- quest:on 
whether the petitioners in that writ 
petition, having been appointed prior 
to 1959 Rules, could be deemed to heve 
been appointed. to the regular cadre of 
the Central Engineering Service was 
not considered by the High Coazrt 
since the legality of their appointment 
was not in issue. While dismissing che 
writ petition the High Court held: 


As respondents 2 to 11 were not. ap- 
pointed to the Service and no pcsts 
have so far been declared to be pests 
borne on the cadre of the Service it 
follows that they are kolders of ex- 


cadre posts outside the Service. The 
promotion of any one of them to he 
higher post of Plannirg Officer or 


Superintending Engineer cannot legally 
be objected to by the petitioners, Even 
- if somehow the petitioners can be re- 
garded to have been appointed to -he 
Service, as was asserted on their be- 
half, still respondents 2 to 11 havng 
been directly selected as Executive 
Engineers against ex-cadre posts can 
in their turn aspire for aes to 
higher ex-cadre posts... The ap- 
pointments of, respondents 2 to 11 to 
ex-cadre posts were in no way inva‘id, 


11. In both the writ petitions ~he 
High Court made a significant observa- 


tion, to which events leading to -he 
present proceedings may perhaps be 
traced, that if it. was desired by. she 


Government of. India that persons who 
were appointed against ex-cadre pcsts 
should also become members of che 
regular Service, the service shall heve 
to be_ reconstituted by providing, 
amongst other matters, for the initial 
constitution of the Service future <e- 
cruitment and determination of inter se 
‚seniority. 


12. -On May 31, 1974 the r Govern- 
ment of India in the Ministry of Ship- 
ping and Transport: (Roads Wing) issu- 
ed a memorandum saying that in vizw 
of the judgments of the High Court in 
the two writ petitions, the provisional 
inter se Seniority Lists dateq August 
29, - 1973 of -all Class.I°° Technizal 
Gazetted Officers: appointed to fhe 
‘various grades in the Roads Wing were 
being withdrawn ‘and cancelled. . 
“ 13. On ` the same date” that is 
o, May 31, 1974 the President 


“issu- 
‘a Memorandum ‘in each. indivi- 
-dual . case cancelling the orders issu- 


ed under an earlier Memorandum dated 
August 28, 1973: By the latter Memo- 


“the. . 


‘and Communications, 
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randum orders were issued. in each 
individual case that officers appointed 
by the interview method will be deem- 
ed to have been inducted into Central 


of Shipping and Transport -. 


Engineering Service (Roads) Class I 
Service as temporary officers in the 
particular grade with effect from 


August 2, 1966, being. the- date on 
which the 1959 Rules were amended 
so as to provide for appointment by the 
interview method, The Memorandum of 
May 31, 1974 contains a recital. to the 
effect that it had become necessary 
to issue it in view of judgment, of the 
Delhi High Court in Writ Petition No. 
536 of 1970 holding that the Assistant 
Executive Engineers could not be treat- 
ed as having been appointed to any 
post borne on the cadre of the Central 
Engineering Service, > 


14. On March 1, 1976 the Gaver: 
ment of India issued a Notification 
saying that having regard to the judg- 
ments of the High Court in Civil Writ 
Petitions 576 and 537 of 1970, the Gov- 
ernment after a = most careful consi- 
deration ‘had decided to set up 2 Ser- 
vices for Technical Class I Officers of 
the’ Roads Wing, one to be called the 
Central Engineering ` Service (Roads), 
Group'A, comprising -of officers ap- 
pointed by he method of examination/ 
promotion, and the other, to be called 
the Central Engineering Pool, Group A, 
comprising - of officers: appointed’ by the 
method -of interviéw. The recruitment 
Rules- for the two Services were pub- 
lished in the issue of the Gazette of 
India- dated February 28, 1976. Two 
‘Lists,’ one showing the names of off- 
cers appointed to the two Services on 
the date of the commencement of : the 
‘new: Rules’ and the other showing: the 
inter se seniority of ‘the officers of the 
two Services, were circulated to the 
officers concerned with a request. to 
bring to. the notice of the “Government 
any factual errors or -omissions. and to 
submit : representations, if so advised, 
against’ the... proposed . Srnlonlty. Lists 
within one month, 


°15.- We will notice the relevant rules 
before: proceeding to consider the vali- 
dity - of ‘the. petitioners’ contentions, 


16. On October 16, 1959, the Presi- 
dent in. the exercise of powers confer- 


‘red -by.the proviso to Article 309 . of 


‘the -Constitution 
Central 


(Roads) of the. 


made . rules .. called 
Engineering ‘Service 
Ministry of Transport 
-Department of 
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Transport (Roads Wing), Class I, Re- 
' cruitment Rules, 1959- At’ the time of 
promulgation of these Rules, Assistant 
` Executive Engineers were used to be 
called Assistant Engineers Consultant 
and Executive- 
Engineers Consultant. Part II of the 
Rules containing Rules 3 to 5 dealt 
-with the method of recruitment to the 
Central Engineering Service (Roads). 
Rule 3 ‘provided that recruitment to 
the Service shall be made by wa 
the following three methods: (a) - 

competitive examination in ene 
with Part III of the Rules; (b) by pro- 
motion in accordance with Part IV of 
the Rules; and (c)} by transfer of an 
officer in Government service in ac- 
cordance with Part V of the Rules. 
Rule 4 (b) provided that no appoint- 
ment shall be made to the Service or 
to any post borne on the cadre of the 
Service by any method not specified in 
Rule 3, By Rule 4 (c) Government was 
given the power to determine, subject 
- to the provisions of sub-rule (3), the 
methods of recruitment to be employed: 
for the purpose of filling any parti- 
cular vacancy in the Service or such 
vacancies therein as may be required 
to be filled during any particular 
period and.the number of candidates 


to be recruited by such method. Rule | 


4 (d) provided for reservation in the 
ratio of 2/3:1/3 to Assistant Engineers 
Consultant and Assistant Engineers, 
Grade 1 (Class II) respectively in .the 
matter of promotion to or for selec- 
tion for the post of Divisional Engineer 
Consultant, Rule 4 (d) contained an 
important qualification to the effect 
that if sufficient number of suitable 
candidates were not available for. pro- 
motion from the grade of Assistant 
Engineer Consultant and Assistant 
Engineer Grade I to the grade of Divi- 
sional Engineer Consultant, the re- 
maining vacancies in the grade of 
Divisional Engineer Consultant. were 
to be filled . by transfer in pecoraance 
with Part V of the Rules. 


- 1% Part II of the Rules agniinlas 
Rules 6 to 18 dealt with recruitment 
to the Service by. competitive exa- 
mination. Part IV containing Rule 19 


dealt with recruitment by promotion 
to the grade of Divisional Engineer 
Consultant, Class I. Siub-rule (2) ° of 
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Engineers as Divisional - 


gory were ‘to be filled either -in - -ac- 
cordance with : Part V of. the Rules or 
through the Commission. - .. 

18. Part V of the Rules which dealt. 
with recruitment by transfer of an offi- 
cer in Government ` service provided 
that- the Government may, in. special 
cases and after consulting the Com- 
mission where such consultation was 
necessary under the, Union Public Ser- 
vice Commission (Exemption. from 
‘Consultation) Regulations, transfer or 
take on deputation an officer in Gov- 
ernment service in India toa post 
borne on the cadre of the Service. . 

19. On August 2, 1966 the Rules of 


1959 were amended in exercise of 
powers. conferred by the proviso to 
Article 309 of the Constitution. . The 


first significant amendment made in 
1966 was the addition of clause (d) to. 
Rule 3 of the 1959 Rules, ‘By that 
clause ‘an additional method of recruit- 
ment was provided, namely, ‘By direct 
recruitment through the Commission 
in accordance with Part VI’ of the 
Rules, Consequential. amendments were 
made to clauses (c) and (d) of Rule 4 
of the 1959 Rules. By Rule 4 of the 
Amendment Rules, the concluding 
words. “or through ‘the Commission” of 
Rule 19 (2) of the 1959 Rules were 
omitted, Lastly, a new part, Part VI, 
was added to the 1959 Rules under the. 
heading “Direct recruitment by selec- 
tion. through the Commission”. The 
newly added Part VI provided that —- 
In special circumstances, direct re~ 
cruitment by selection of: suitable 
candidates, with ` such qualifications 
within such age limits, and satisfying 
such other conditions as are consider- 
ed necessary ‘at: any time in the inter- 
est of the service, to the posts men~ 
tioned in Appendix IV, .shall -be made 
-by the Commission by open advertise- 
ment notwithstanding anything con- 
tained in these rules. is 


2¢. The Central Engineering Pool 


Group ‘A’ of the Ministry of Shipping 


and Transport (Roads Wing) Rules, 1976 
and the Centra] Engineering Service 
(Roads) - Group ‘A’ of the Ministry of 
Shipping and -Transport (Roads Wingy 
Rules, 1976 made under the proviso te 
Article 309 of the Constitution were 


notified on February 24, 1976. We will 
asla 
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manfa. in iha Enmnane- nn sh. 


ALR 
‘the’ remaining: vacancies in . each: cate- - 
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ral - . Engineering. ‘Pool, Group : ‘A’,.- con- 


stituted under Rule: 3”; Rule 2. (e). pro-.- 


vides that. “Regular continuous Ser- 
vice” means service rendersd on a con- 
tinuous basis: after regular .appointmen: 
to a grade on the recommendations a? 
the Departmental. Promotion Commit- 
tee, or in consultation wizh. the Com- 
mission, as the case may be. 

22. Part II of the Pool Rules which 
deals with the constitution of the 
Central Engineering Service Group ‘A’ 
provides that there shall be constituted 
a pool, to be known as the “Centra! 
Engineering Pool Group ‘A’, © consisting 
of persons appointed to the Roads 
Wing by the competitive selections, bY 
the method of interview through the” 
Commission before the commencemen: 
of the Pool rules. The note appended 
to Rule 3 contains'a clarification to the 
effect that the regular continuous ser- 
vice of the 
grade in the Ministry of Shipping and 
Transport (Roads, Wing) prior to thei> 
appointment’ to the Poo] will ‘count fo? 
the purposes of qualifying service fo? 
promotion and confirmation in the Poal 
in the: grade of Assistart Executive 
Engineers, Executive Engineers, ` 
Superintending Engineers and, Chief 
Engineers (Level I and Level I posts}. 
By Rule 5, the authorised strength oł 
the various grades of posts in the pool 
shall ‘be such as may ‘be determin- 
ed and notified by the Government 
from. time to time, provided that the 
Government may, for reasons to b= 
recorded in writing and in consulta- 
tion with the Commission, keep in 
- abeyance such. number. of posts in such 
grades as are included in the. table be- 
low Rule 4 and operate them as “iso- 
lated posts” outside the Fool. Appoint- 
ments to the “isolated posis” are. to b2 
made by selection or promotion, as th=> 
case may be, on the recommendation of 
a duly constituted Departmental Pre- 
motion Committee, ~ from an integratei 
list of officers , working in. the next 
lower grade in. the Pool. and in tha. 


‘Central. Engineering Service (Roads’, 
Group ‘A’. The list:is to be drawn u? 
on the . basis. of .the length of them’ 


regular continuous service .in their: re- 
spective grades, The qualifying service 
for promotion. is the same as aid. down 
in Part II. By Rule 6, recruitment t 
the grades. of. Executive... Engineer, 
Superintending. - Engineer -and -Chief 
Engineer- (Level II and, Level I) in the 
Pool . one be made: “by promotion - i. 


“He S.: Verma. “v,-Secy.,- Ministry- 


- accordance: . 


„officers in the respectiva - 


-direct recruitment 
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with -..Part IJ,- 
that .a‘vacancy-in. these grades, when- - 
ever -it occurs; shall. first- be: filled by. 
transfer of: an officer of the Pool hold- 
ing -a corresponding. post .in the .“iso- 
lated . category of posts” in. Accordance ; 
with the proviso to Rule 5. 


23. 
with recruitment by promotion to the 
grades of Executive Engineer, Superin- 
tending Engineer and Chief Engineer. 
These promotions are required to be. 
made on the recommendations of ` the 
Departmental Promotion Committee. - 


24. The CES Rules contain provi- 
sions governing appointments to the 
Central Engineering Service as con- 
trasted with appointments to the posts 
in the Pool. By Rule 3 of the CES 
Rules a new Service called the “Cen- 
tral Engineering Service (Roads), 
Group ‘A’ is constituted ‘of (a). persons 
who were holding posts in the various 
grades included in the Central . Engi- 
neering Service (Roads) Ciass I imme- 
diately before the commencement of 
the 1959 Rules, (b) persons who were 
appointed. to the old Service on oF 
after the, date of commencement of the 
1959 Rules, except those who have 
been appointed to the Pool Service and 
(c) persons who. may be appointed to 
the new: Service after the. commence- - 
ment of the new Rules, Rule 3 (3) con- 
tains a proviso regarding isolated posts 
which is similar to -the proviso to 
Rule 5 of the Pool Rules. By Rule 
3 (4), recruitment to, the Service after 
the initial constitution thereof has to 
be made either by competitive exa- 
mination. or by promotion or by selec- 
tion. or by transfer or. deputation of an 
officer in Government service or . by 
through the Com- 
mission. The proviso to this sub-rule 
says that a vacancy in the grades of 
Executive Engineer, Superintending 
Engineer and Chief Engineer (Level II 
and LevelI), whenever it occurs, . shall 
first be filled by the appointment of 
an officer of the Service holding a 
corresponding’ ‘post in the "isolated 
category of posts” in accordance with 
the proviso to ‘sub-rule (3). 


.25. The „validity of these ` rules . is 
assailed before us in these Writ Peti- 
tions, and the Appeal. The main griev- 


_ ance of the .petitioners.. is, that ‘though 


they were .appointed to their posts, long 
before the contesting , respondents, they 
‘will . rank. much below : ` the. latter in the : 


provided : . 


Part III of thé Pool Rules deals: ' 
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list of seniority and will consequently 
be denied promotional opportunities to 
the higher posts, It is contended on b=- 
half of the petitioners that their segr2- 
gation into a separate class called the 
Pool is totally unscientific and is in 
violation of the provisions of Articl2s 
14 and 16 of the Constitution. The 
petitioners made no grievance agaist 
the creation of the category of ‘isolated 
posts’ but their contention is that the 
classification made between the Pool 
Officers and the Service Officers is 
discriminatory and bears no nexus with 
the object to be achieved by it. If the 
object of the classification is to ensure 
higher efficiency in the Central Engi- 
neering Service, it is contended that 
the petitioners, who have rendered 
meritorious service for the past mary 
years and for longer periods than the 
contesting respondents, ` cannot be put 
into a separate class thereby denyirg 
to them an equal opportunity for pro- 
motion to higher posts along with 
those junior officers who are put ino 
the class of Service Officers. Shri 
Chitale, who led the argument on be- 
half of the petitioners, demonstrated +o 
us by a comparative examination of tke 
allocation of posts made by the Gor- 
ernment to the two categories in the 
exercise of the power conferred upcn 
it by the 1976 Rules, that whereas, 15 
posts of Superintending Engineers are 
available for 19 Executive Engineers in 
the Service Class, in so far as the 
Pool Officers, are concerned only 17 
posts in the grade of Superintendirg 
Engineer have been allocated for as 
many as 69 Executive Engineers.’ Out 
of 15 posts of Superintending Engineers 
available for the Service category, 13 
are put in the Service class and 2m 
the isolated category. Out of 17 pos:s 
of Superintending Engineers availab-e 
for Pool Officers, 8 are put in the Poal 
and 9 in the isolated category. Ths 
broadly is the grievance of the pet- 
tioners, 
26. As against this, Shri Lalit ap- 
pearing on behalf of the. Union of 
India contends that the judgment Ter- 
dered by the Delhi High Court in the 
two writ petitions left no option to the 
Government save to classify the pet- 
tioners in a separate category. Counsel 
says that in spite of the contention cf 
the Government that the ‘ petitioners 
were appointed to cadre posts in the 
_ regular Service; the Dethi High ‘Court 
held in‘ the writ petitions that the’ pet 
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tioners were appointed to ex-cadre 
posts and that if their appointments 
were to be treated as having been 
made to cadre posts, the appointments 
would be illegal, being in contraven- 
tion of the rules thenin force. The High 
Court having held that the petitioners 
were appointed to ex-cadre posts, there 
is a valid basis for classifying the peti- 
tioners ina separate category qua 
others whose appointments were made 
in accordance with the rules, It is 
denied on behalf of the Government 
that any substantial prejudice is likely 
to result to the petitioners on account 
of the classification made by the 1976 
Rules. In. fact, Shri Lalit urged as one 
of his strongest points that granting 
everything in favour of the petitioners, 
the classification did not bring about 
such hostile discrimination against the 
petitioners that this Court should take 
notice of it. It is argued that it is not 
the 1976 Rules which have created two 
distinct classes but such classes existed 
independently of the rules, by reason 
of the fact that persons like the peti- 
tioners were appointed contrary to the 
rules while -the contesting respondents 
were appointed in conformity with the 
rules, There is no obligation on the 
Government, it is contended,. to inte- 
grate two distinct and different classes 
of employees’ in order to bring about 
equality between them, 


27. Shri H. B. Datar appearing for 
some of the contesting respondents 
supported the arguments advanced on 
behalf of the Government of India and 
contended that‘ sincé the. appointments 
of the petitioners who were appointed 
by the interview. method: were at any 
rate under a cloud, the Government 
was driven to classify them separately 
in order to protect their tenure which 
was essentially precarious and insecure. 
The object of classifying the petitioners 
separately, far from being to subject 
them to hostile discrimination, is to 
confer upon them a status which ‘could 
easily and justifiably be denied. to 
them. The Government, according to 
Shri Datar, has been ‘more than ` fair 
to the petitioners firstly, by condoning 
the illegality which had crept into their 
appointments and secondly, by allocat- 
ing to them a sufficient number’ of 
posts of prothotion. No grievance could 
be “made by the’ petitioners ‘that the 
Government is generous but not gene- 
rous enough. 
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28. We are not disposec to. accept 
Shri Chitale’s contention in its. entirety 
that any great prejudice has been occa- 
sioned to the petitioners as a re- 
sult of the classification made by. the 
1976 Rules. Out of 40 posts of Superin- 
tending Engineers, the Pool Officers are 
occupying 27 whereas the Service Offi- 
cers hold 13 only. The br2ak-up is as 
follows. Out of these 40, 19 are placed 
in the isolated category, These 19 posts 
and 8 posts of. Superintending Engi- 
neers in the Pool are occupied by the 
Pool Officers, There is a historic rea- 
son- for this state of affairs. Recruit- 
ment on a very large scal2 was made 
by the interview method in 1962, 1964 
and 1965 for the execution of the 
International Development Association 
programme, Emergency road and bridge 
works programme, Lateral Road Pro- 
ject and Strategic Road works in Guja- 
rat and Rajasthan. Most of the peti- 
tioners have a longer standing, though 
not in the regular cadre, and naturally 
they are occupying even the two posts 
in the isolated category which are 
meant for officers belonging to the 
regular cadre, 


H. S.. Verma v., S2cy., Ministry 


29. It is also necessary to remem- 
ber, while assessing the strength ol 
the petitioners’ grievance of hostile dis- 
crimination that the so-called Pool 
created by the .1976 Rules consists oz 
stagnant water, There is going to be 
no fresh recruitment to the Pool post: 
and therefore, allocations to:the Poot 
will always be shared ky a definite 
and predictable number of officers 
On the other hand, the otker wing is < 
living and growing service to whick 
recruitment will continue to be made 
in years to come. Allocations to that 
wing will of course have to be ir. 
proportion to the total number of offi- 
cers working therein but in the very 
nature of things there are budgetary 
constraints. on the creation of addi- 
tional posts. 


30. Even though this is so, we are 
unable to accept the contention ` tha 
persons holding similar posts and hav- 
ing similar responsibilities to discharge 
can be classified into different cate- 
gories for the mere reason that some 
of them were recruited directly by the 
interview method andsome were recruit- 
ed directly on the result ofa competi- 
tive examination. Were it permissible ta 
make such classifications, ingenuity may 
Suggest the nature of curriculum ir 


t 


scope ‘of Rule 19 (2). 
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different years as the basis of classi- 
fication, If subjection to different kinds 
of test asa condition of eligibility 
produces qualitative difference in the 
ability’ of persons recruited to similar 
posts, it may perhaps become necessary 
to limit the promotional opportunities, 
in regard to the relatively higher posts, 
to those whose abilities are remarkably 
higher. But, it is nobody’s case and 
the Government has‘made no grievance 
that: the petitioners who were appoint- 
ed by the interview method are in any 
way inferior in ability, efficiency or 
educational qualifications to those who 
were appointed after a written com- 
petitive examination, In the matter of 
experience too, the petitioners are i 
no way inferior to the contesting - 
spondents, 


31. Both the sides urged, though for 
different reasons, that at least some of 


- the Executive Engineers can be justi- 


fiably treated differently. On behalf of 
the Government Shri Lalit urged that 
10 out of 69 Executive Engineers from 
the 1962 batch were parties to the 
Delhi High Court judgment in Writ 
Petition No. 536 of 1970 (out of which 
Civil Appeal 1275 of 1975 arises), The 
Delhi High Court having held that 
their appointments are to ex-cadre 
posts, no grievance, it is urged, can be 
made by them at any rate, if they are 
treated differently, On the other hand, 
Shri Chitale contended: that the ap- 
pointment of those Executive Engineers 
was in accordance with Rule 19 (2) of 
the 1959 Rules since they were appoint- 
ed because no one was available from 
the Department for being promoted as 
Executive Engineer. 


32. We do not want to add to the 
confusion in which these matters, like. 
most of the service matters abound, by 
putting our seal of ‘approval on a sub- 
classification amongst’ Executive Engi- 
neers depending on whether their ap- 
pointments were within or without the . 
It is in the inter- 
est. of all concerned to evolve a 
uniform pattern which will, in so far 
as is reasonably possible, cause in- 
justice to none, 


33. Though classification which pro- 
ceeds merely on the basis that certain 
persons ‘were recruited after going 
through one test and certain others 
after going through another test would 
be unscientific, it cannot be said on 
the facts of the imstant case that there 
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. jean beno- valid... basis or. justification - 
for. classifying the. various officers of 
the Roads Wing .. into 
gories,, As we have stated earlier, the 
appointments of some of the petitioners 
and- some of the respondents were maje 
in violation of the rules which were in 


force at the relevant time. It is in re- 


spect of that class of persons that tre 
Delhi High Court was driven to. hold 
that they must be deemed to. have 
been appointed to ex-cadre posts, Per- 
sons for whose appointments the neces- 
sary legal sanction was wanting, were 
liable to be put out of employment but 
in order to prevent any such harsh 
consequence, the Delhi High Court 
came’ to record the finding that they 
must be held to have been appointed 
to ex-cadre posts, That finding must 
\be taken.to have been affirmed in 


these proceedings, with the result that 


no action will lie hereafter for a de- 
claration or any similar relief asking 
' that their appointments are illegal, 


.34. But, the fact remains that. per- 
sons who were appointed contrary to 
‘jthe rules but to ex-~-cadre posts were 
taken initially for purposes of certain 
projects to which we have already 
referred. Their 
continued from time to time but that 
will ‘not furnish justification for treat- 
ing them on the same footing as others 
whose ‘appointments were made strict- 
ly in accordance with the rules and 
who were appointed to posts borne on 
the cadre of the Central Engineering 
Service. A division of these two class2s 
of officers into separate categories wll 
remove possible injustice to those: who 
were appointed to cadre posts in that, 
their promotional opportunities ` wll 
not be blocked or hindered by ex-cadre 
officers who were recruited on a large 


scale to meet an urgent necessity, Such 


a classification will also minimise the 
injustice which would otherwise have 
been caused: to those who were appoint- 
ed to, ex-cadre posts, i 


-35 Taking all relevant aspects, of 
the matter, into consideration we. pro- 
pose: to pass the following order whic, 
it must be stated, was discussed by us 
quite’‘at `: some “length with all -the 
learned counsel’ ‘appearing in -the ` casa; 
‘In fairness ‘to’ them we must” say: ‘that, 
‘the order which we. propose 
~ does: not proceed’ from their ‘conseit 
-though..they: have helpéd-‘to -shape it. 
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precarious tenure was © 


` against the same. 


will remain 


expeditiously as possible, 
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: (1) All persons: appointed: in :-accord- 
anes with any of the modes of appoint- 
ment prescribed by ‘Rule 3 or -'-Rule 
19 (2) of the 1959 Rules must- be taken 
to have been appointed to the -regular 
cadre. of the Central . Engineering Ser- 
vice.’ It will not be permissible to 
classify them separately — as ‘pool! offi-. 
cers or otherwise, ` 

(2) Those whose ipponimenie are not 
in accordance with any of the modes of 
appointment prescribed by Rule .3° or 
Rule 19 (2) of the 1959 Rules, shall be 
taken to have been appointed to ex-| 
cadre posts, Such persons may be clas- 
sified into a separate category’ from 
those referred to in clause (1) above. 
` (3) The Central Government will 
scrutinise the cases of all persons im- 
volved in the present proceedings, who 
have been placed in the ‘pool’, The. 
Government shall, upon’ such scrutiny, 
decide whether the appointment in each 
particular case was made in conformity 


‘with Rule 3 or Rule 19 (2) of the 1959 


Rules. All persons concerned may, if 
they so desire, submit their represen- 
tations to the authorities concerned 
before ist October, 1979. On considera- 
tion of the representations and upon 
examination of the relevant material, 
the Central Government shall make a 
declaration before Ist January 1980 
whether any and which appointment 
was in accordance with Rule 3 or Rule 
19 (2) of the 1959 Rules and which. was 
‘The’ classification of 
the officers concerned under clauses (1) 
and (2) above will depend upon and 
be governed. by the declaration to be 
made’ by the Government. 


' (4) Cases of all persons, who accord- 
ing to the declaration to be made by 
the Government are wrongly placed in 
the ‘Pool’, shall be reviewed by the 
Government òr by the appropriate au- 
thority as the case may be, However, 
all promotions made prior to 31-5-1974 
‘undisturbed. - Promotions 
made after that date shall be review- 
ed by the appropriate . authority, as 
in the- light 
of the declarations made by the Gov- 


ernment so as to give to such officers 


the promotions which are due’ to “them. 


' 36. This order takes note. of the 
grievance of - those persons also who 
have been placed in the ‘pool’ but who 
they have been wrongly 
therein, since their appoint-. 
- accordance with. -the 


included . 


- 1980 ~ 


1959- Riles’ ‘as ’ they stocd at’ the time 
of their recruitment, ` 


37. The writ petitions and the ap- 
pea] shall stand disposed of in terms 
of this order. ‘There - will be no order 
as to costs, ? 

. . Order secondinaly: 





AIR 1980 SUPREME COURT 2097 
` (From: Punjab. & Haryana)* 

Y. V. CHANDRACHUD, C. J, P. N. 
BHAGWATI, V. R. KRISHNA IYER, 
V. D. TULZAPURKAR AND 
A. -P. SEN, JJ. 

Civil Appeals Nos. 1361 2785-86, 2935- 
38 of 1977; 976, 843-44 and 2436-39 of 
1978 and S. L. P. Civil Nos. 3498-39, 
4270, 4419 of 1977; 6677-7&, 5979-5977 etc. 

of 1978, D/- 9-5-1980. 


Nand Lal and another, Appellants v. 


State of Haryana and ochers, Respon- 
dents. 
(A) Constitution of India, Arts. 245, 


246 — Constitutionality of statute — 
Principles of interpretation. 


A statute enacted by a Legislature fall- 
ing within its competence which did sot 
offend any fundamental rights guaren- 
teed by Part III of the Constitution and 
which did not contravene any other pro- 
vision of the Constitution could not be 
declared ultra vires either on the ground 
that its provisions were vague, or uncer- 
tain or ambiguous or mutually inecn- 
sistent. Unlike the American Constifu- 
tion, there was no ‘due process’ clause in 
our Constitution and, therefore, Cou-ts 
could not declare a statuce invalid on 
the ground that it contained vague, un- 
certain, ambiguous or mutually incm- 
sistent provisions, and thet it was the 
duty and function of the Court, in rela- 
tion to each forensic situation, to. 
examine the language of the law, the 
context in which it was made, to ds- 
cover the intention of the Legislature 
and to interpret the law to make effec- 
tive and not to frustrate the legislative 
intent and in that behalf it could always 
call in aid well-known canons of inter- 
pretation and even where the provisions 
ef a statute appeared to be mutually in- 
consistent there were several well-known 


*Writ Petn. No. 4766 of 1376, D/- 17-3- 
< 1977 (Punj & Har). 
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rules of interpretation to guide the Court 
in giving a proper meaning to the provi- 
sions of a statute, such as, the rule of 
harmonious construction, the rule that 
special shall prevail over the general, 
etc. AIR 1977 Punj & Har 221 (FB), 
Affirmed. (Para 4) 

(BY Constitution of India, Art. 314 — 
Haryana Ceiling on Land Holdings Act, 
1972 with its amendments squarely falls 
within Art. 31A and is immune from 
attack on ground of violation of Arts. 14, 
19 and 31. (Para 6} 

-(C) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 3 (f) read with, S. 4 
— Artificial definition of family in Sec- 
tion 3 (f) and double standard for fixing 
permissible area in S. 4 — On basis of 
justificatory material produced by the 
State Government the provisions held 
could not be said to be violative of Arti- 
cle 14 of the Constitution. (Constitution 
of India, Art. 14). (Para 11) 


(D) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 9 — Validity — Right 
of selection of land to be retained given 
to the husband — No question of any 
discrimination resulting, to the wife 
would arise — Section is not violative of 
Art. 14 of the Constitution. (Constitution 
of India, Art. 14). (Para 12) 

(E) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 8 — Validity — Not 
violative of Art. 14 of the Constitution. 
(Constitution of India, Art. 14). 


If the husband’s behaviour is guided 
by self-interest, as it would normally be, 
then he will not transfer his land in con- 
travention of sub-section (1) because he 
would be doing so at his own peril for 
he would not only be putting his own 
land into jeopardy of litigation but also 
lose his wife’s land which will become 
surplus and vest in the State Govern- 
ment. The challenge to S. 8 under Arti- 
cle 14 must fail. ‘ (Para 13) 


(F) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 4 — Haryana Ceiling 
on Land Holdings Rules (1973), R. 5 (2) 
— Scope and validity of rule — Effec- 
tive ceiling is prescribed by S. 4 and 
Rule 5 (2) merely prescribes basis of 
evaluation — Hence rule is not ultra 
vires S. 4. (1) on ground of delegation of 
essential legislative- function — R. 5 (2) 
(a) is also not ultra vires S. 4 (1) because 
it cannot be said to have the effect of 
reducing the perimien area from 54 
acres to 34 acres, Aa 15, 1; 16A, 19 
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(G) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 16: — Compensation 
payable in respect of surplus land — 
Rates are based on actual quality of the 
soil and its yield and cannot be said to 
be illusory. (Para 17) 


(H) Haryana Ceiling on Land Holdings 
Act (26 of 1972), S. 18 (7) (Added by 
Amendment Act 40 of 1976) — Maintain- 
ability of appeal or revision — Condition 
of making deposit of a sum equal to 30 
times the land holding tax in respect of 


disputed area — Cannot be regarded as. 


onerous or unreasonable, (Constitution of 
india, Art. 14). 


The challenge to S. 18 (7) imposing a 


condition of making a deposit of a sum 
equal to 30 times the land holdings tax 
payable in respect of the disputed area 
before any appeal or revision is enter- 
tained by the appellate or revisional 
authority must fail for various reasons, 
In the’ first place, the object of imposing 
the condition is. obviously to.prevent fri- 
volous appeals and revision that impede 
the implementation of the ceiling policy; 
secondly, having regard to sub-ss. (8) 
and (9) it is clear that the cash deposit 
‘ or bank guarantee is not by way of any 
exaction but in the nature of securing 
mesne profits from the person who is 
ultimately found to be in unlawful pos- 
session of the land; thirdly, the deposit 
or the,guarantee is correlated to the 
land holdings tax (30 times the tax) 
which varies in the State of Haryana 


around a paltry amount of Rs. 8 per acre > 


annually; fourthly, the deposit to be 
made or bank guarantee to be furnished 
is confined to thé land holdings tax pay- 
able in respect of the disputed area ie 
the area or part thereof which is declar- 
ed surplus after leaving the permissible 
area to the appellant or petitioner. 
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TULZAPURKAR, J.:— These appeals 
by special leave, directed against the Full 
Bench decision of the Punjab & Haryana 
High Court in Jaswant Kaur’s case, AIR 
1977 Punj & Har 221, seek to challenge 
the vires of some of the provisions of the 
Haryana Ceiling on Land Holdings Act, 
1972 (26 of 1972) and according to the 
appellants some of the provisions are 
pivotal and run through the whole Act 
and, therefore, the entire Act is liable to 
be struck down, 


2. The Act (26 of 1972) received the 
assent of the President on 22-12-1972 
and was published in the Official Gazette 
on ` 23-12-1972. Section 2 contained and 
even now contains the requisite declara- 
tion that it was enacted for giving effect 
to the policy of the State towards secur- 
ing the principles specified in cls. (b) and 
{c) of Art. 39 of the Constitution. © The 
Act was included in the Ninth Schedule 
to the Constitution on 7-9-1974 (vide: 
Item 72), and, thereby, it came under 
the protective umbrella -of Art. 31-B of 
the Constitution; however, on ‘9-9-1974 in 
Saroj Kumari’s case AIR 1975 Punj & 
Har 353 a Division Bench of the Punjab 
& Haryana High Court, being apparent- 
ly unaware of such inclusion, struck 
down certain provisions of the Act on 
the ground that those provisions violated 
the rights guaranteed by Part III of the 
Constitution. The Division Bench also 
held that the provisions were not saved 
by Art. 31-A of the Constitution as those 
provisions which mainly related to ‘Fa- 
mily Unit’, could not be said to be in 
furtherance of Art. 39 (b) and (c) of the 
Constitution. In so holding, the Division 
Bench relied on a Full Bench decision of 
that Court in Sucha Singh’s case AIR 
1974 Punj & Har 162 where similar pro- 
visions of the Punjab Land Reforms Act 
(Act 10 of 1973) had been struck down. 
The Full Bench decision in Sucha Singh’s 
case (supra) has since been reversed by 
this Court in Civil Appeal No. 1040 of 
1976 (reported in AIR 1977 SC $15). This 


` Court has taken the view that the provi- 


sions of Punjab Land Reforms Act are 
saved by both Arts. 31-A and 31-B of 
the Constitution: The foundation on 
which the decision in Saroj Kumars 


` case (supra) striking down certain pro-. 


visions of the Haryana- Act (26 of 1972) 
rested has thus disappeared. 


3. However, after the decision in 


Saroj Kumari’s case AIR 1975 Punj & 
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Har 353 (supra) the Aet (26 of.1972) and 
the Rules framed under S. 31 thereof 
were amended extensively; the Act was 
first amended by Haryana Act 17 of 1976 
which Amending Act was also put in 
the Ninth Schedule (vide: Item No. 137). 
the Act was further amended by Har- 
yana Acts Nos. 40 and 47 of 1976, 
1977 and 18 of 1978, but the last four 
Amending Acts have not been put in the 


Ninth Schedule. It is, therefore, clear 
that the amendments effected in the 
Principal Act by Amending Act 17 of 


1976 will receive the protective umbrella 
of Art. 31-B but not the amendments 
effected by the last four Acts. Moreover, 
though the Principal Act as amended by 
Act 17 of 1976 will be under the protec- 
tive umbrella of Art. 31-B, the Haryana 
Ceiling on Land Holdings. Rules, 1973 as 
originally framed or even after amend- 
ments, being subordinate legislation and 
not specified in the Ninth Schedule may 
not receive such protection (vide: Prag 
Ice & Oil Mills’ case (1978) 3 SCR 293: 
(AIR 1978 SC 1296)). 

4. After the Principal Act (26 of 1972) 
was amended as above, several writ pe- 
titions were filed in the High Court of 
Punjab & Haryana challenging the vires 
of some of the provisions of the Act. 
Since the Principal Act as well as the 
Amending Act 17 -of 1976 had been put 
in Ninth Schedule, the challenge was 
based on the ground that those provisions 
‘were vague, uncertain, ambiguous . and 
mutually inconsistent and, . therefore, 
should be struck down and neither Arti- 
cle 31-A nor Art. 31-B of the Constitu- 
tion could save. 
High Court rejected the plea, and in our 
view rightly, on the. ground that a sta- 
tute enacted by a Legislature falling 
within its competence which did not of- 
fend any fundamental rights guaranteed 
by Part III of the Constitution and which 
did not contravene any other provision 
of the Constitution could not be declared 
ultra vires either on the ground that its 
provisions were vague, or uncertain or 
ambiguous or mutually inconsistent. The 
Court pointed out that unlike the Ame- 
rican Constitution, there was no ‘due pro- 
cess’ clause in our Constitution and, 
therefore, Indian Courts could not de- 
clare a statute invalid on the ground 
that it contained vague, uncertain, ambi- 
guous or mutually inconsistent provi- 
sions, and that it was the duty and func- 


tion of the Indian Court, in relation to 


each forensic situation; to: examine the 
jianguage of the Jaw, the context in which 
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- mutually inconsistent and came to 


such provisions. The- 
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it was made, to:discover ‘the intention of 
the Legislature and to interpret the law 
to make effective and not to frustrate thel- 
legislative intent and in that behalf i 
could always call in. aid well-known 
canons of interpretation and even where 
the provisions of a statute appeared to 
be mutually inconsistent there were se-} 
veral well-known rules of interpretation 
to guide the Court in giving a proper 
meaning to the provisions of a statute, 
such as, the rule of harmonious construc- 
tion, the rule that special shall prevail 
over the general, etc. After negativing 
the main plea, the Court went on to 
examine the concerned provisions which 
were said to be vague or uncertain and 
the. 
conclusion that certain expressions which 
were said to be vague were not so vague 
but had definite import and connotation 
and that apparently inconsistent provi- 
sions were not irreconcilable and all of 
them fitted well into the general scheme 
of the Act. The only provision in respect 
of which relief was granted by the Court 
was S. 20A which barred the appearance 
of any legal practitioner before any offi- 
cer or authority other than the Financial 
Commussioner in proceedings under the. 
Act, and the Court took the view that 
such a provision was repugnant to S. 14 
of the Indian Bar Councils Act (which 
had continued in force in view of S. 30 
of the Advocates Act not having come 
into force) and, therefore, invalid. Sub- 
ject to holding: S. 20A of the Act to be 
ultra vires and, therefore, issuing a di- 
rection to the State not to enforce the 
said provision and subject to giving some 
further directions in the matter of filing 
declarations etc. before -the authorities 
under the Act, the Court dismissed all 
the writ petitions. In these appeals the 
appellants have challenged ‘some of the 
provisions of the Act on grounds substan- 
tially different from those that were 
urged before the High Court. 


5. Besides these Civil Appeals, a jargë 
number of writ petitions as also peti- 
tions for special leave have been filed 
and listed before us wherein almost iden- 
tical points have been raised challenging 
the provisions of the Principal Act (26 
of 1972) as amended from time to time 
and those also will stand disposed of by 
this judgment. _ 


6. It is true that since the Principal 
Act (26 of 1972) as also the first Amend- 
ing Act 17 of 1976 have been put in . the 
Ninth Schedule, counsel...for.,.:the , appel- 
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validity of Art. 31-B ‘as..alsc: of the. Con- 
stitution (34th Amendment) Act 1974 and 
the Constitution (40th .Amendment): A& 
1976 whereby the Principal Act as well 
as the first Amending Act were -put. im 


the Ninth Schedule on .the ground tha. 


Art. 31-B and these .Constitutiona: 
Amendments violated the basic structurs 


or features of the Constitut:on. Similarlr ` 


since the Principal Act contains the re- 
quisite declaration under S. 2 thereo? 
that the enactment is for the purpose o? 
giving effect to the directive principles 
enshrined in Art. 39 (b) and (c), counse_ 
for the appellants have also challengec 
the constitutional validity of Art. 31-C 
as being violative of the basic features 
of the Constitution. However, apart from- 
these aspects, it cannot be gainsaid tha- 
the Principal Act (26 of 1972) as amend- 
ed from time to time, if it falls withir 
Art. 31-A of the Constitution, would be 
immune from the attack on the grounc 
of inconsistency with or abridgement oł 
any of the Fundamental Rights guaran- 
teed by Arts. 14, 19 and 31. The constitu- 


tional validity of Art. 31-A has all along - 


been upheld by this Court since Shankr. 
Prasad’s case (1952) 3 SCR €9: (AIR 1952 
SC 458) and its validity was not put im 
issue in Keshavananda Bharati’s case 
(1973) Supp SCR 1: 
but the- constitutional. validity of Arti- 


cle 31C was sought to be canvassed by. 


reference to Art. 31A. Moreover, conse- 
quent upon the introductior of Art. 314 


in the Constitution in 1951 this Court has — 


repelled the challenges to land reform 
laws as violative of fundamental right: 
conferred by Arts. 14, 19 or 31 in State 
of Bihar v. Kameshwar Singh, AIR 1955 
SC. 252. In our view, it is manifestly 
clear that the Principal Act (26 of 19723 
together with all the amencments mada 
therein, which essentially is meant fo? 
imposition of ceiling on agricultural 
holdings and acquisition and distribution 
of the surplus area to ‘landless and 
weaker sections of the society, is in sub- 
stance and reality an enactment dealing 
with agrarian reform and squarely falls 
within Art. 31A of the Constitution and 
as such will enjoy the immunity men- 
tioned above. The challenges made be- 
fore us to some specific provisions of tha 
Act will, therefore,’ ‘assume different com- 
plexion and will have to b2 dealt: with 
accordingly. 

7. The principal attack màde against 
‘the Act is that it enacts‘ an artificial defi- 
nition ‘of ‘family’ in S.-3 (8,iwhich does 
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not conform to any--kind:of-natural fami- 


-lies prevalent in the State like a : Hindu 


undivided family known: to Hindu. Law. 
or any family under Muslim. Law etc. 
and that a double . standard .has been 
adopted in S. 4 in the matter of provid- 
ing ceiling which leads to gross inequali- 
ties and as such these provisions. are 
violative: of Art. 14 of the Constitution. 
Counsel for the. appellants urged that 
this -artificial definition of ‘family’ given 
in S. 3 (£) is required to be read with two 
other definitions, namely the definition 
of ‘permissible area’ given in S. 3 (1) and 
the definition of ‘separate unit’ given in 
S. 39 (q) and read in that fashion the 
artificial definition of family along with 
S. 4, which prescribes permissible area 
by adopting double standard for . fixing 
ceiling in the case of ‘primary unit of 
family’ and ‘separate unit’ produces dis- 
criminatory results and according to him 
since the definition of family is pivotal 
and occurs in major provisions of the 
Act such as Sections 4 (1), 4 (3), 7, 8, 9 
and 11 (1) and (2), it will render the 
whole Act. unconstitutional as being vio- 
lative of Art. 14 of the Constitution. He 
also urged that these major provisions 
through which the artificial definition of 
family runs are not severable and, there- 
fore, the whole Act will have to be 
struck down. In order to appreciate this 
contention it will be necessary to, 
examine the relevant provisions of the 
Act:— 

Section 3 (fy defines ‘family’ thus: 

3. (£) “family means husband, wife and 
their minor children or any two or more 
of them.” 

Explanation I— A married minor 
daughter shall not be treated as a child. 

Explanation IJ— is not material for 
the purposes of the point under con- 
sideration. 

Section 3 (i) defines 
thus: 

“3 (1). ‘permissible area’ means the ex- ` 
tent of land specified in Section 4 as the 
permissible area.” 

Section 3 (q) defines ‘separate. unit’ thuss 


"3 (q). ‘separate unit’ means an adult 
son living with his parents or either of ` 
them and in case of his death his widow 
and children, if any.” 

Explanation: The adult. son or in 
case of his death his widow and children 
shall be deemed to be living with the 
antes or — of Danes unless eee 
ra Z 


‘permissible area’ 
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It is S. 7 which imposes the ceiling on 
agricultural landholding and it provices 
that notwithstanding anything to the 
contrary contained in any law, custom, 
usage or agreement, no person shall be 
entitled to hold whether as landowrer 
or tenant or as a mortgagee with posses- 
sion or partly in own capacity or parfly 
in another, land within the State of Her- 
yana exceeding the permissible area on 
or after the appointed day (which uncer 
S. 3 (c) is 24-1-71). S. 3 (m) defines ‘per- 
son’ as including inter alia ‘family’. The 
Explanation to S. 7 is important which 
provides for clubbing and says that 
where the person is a family includiag 
the separate unit, if any, the land owned 
or held by such person together with 
the land owned or held by the members 
of the family and the separate unit shall 
‘be taken into account for the purposes 
of calculating the permissible area. The 
next important provision is S. 4 which 
deals with permissible area and sub-sec- 
tions (1), (2) and (3) thereof are materal 


to the point at issue and these provisions 


run thus: 

"4. (1) The permissible area in relation 
to a landowner or tenant or mortgagee 
with possession or partiy in one capacity 
or partly in. another, .of person or family 
consisting of -husband, wife and up to 
three minor children: (hereinafter refer- 
red to as “the primary unit of family” J 
shall be, in respect of— 

(a) land under assured irrigation cap- 
able of growing at least two crops in a 
year (hereinafter referred to as the land 

. under assured irrigation) 7.25 hectares (= 

18 acres). 

(b) land under assured irrigation cap- 
able of growing at least one crop in a 
year, 10.9 hectares (=27 acres). 

(c) land of all other types including 
land under orchard, - 8 hectares (= 
acres); 

(2) The permissible area shall be in- 
creased by one-fifth of the permissible 
area of the primary unit ‘of family ‘for 
each additional member of family: 

Provided, that the permissible ar2a 
shali not exceed twice the permissible 

: aren of the primary unit of family. 
- (3) The permissible area shall be fur- 
ther increased up to the permissible ar2a 
of the primary unit of a family for each 
separate unit. 

Provided that where the separate unit 
also owns any land, the same shall be 
taken into account for calculating the 
permissible area.” 
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8. On reading the aforesaid provisions, 
two or three aspects emerge very clear- 
ly. In the first place, there is no doubt 
that for the purposes of the Act the con- 
cept of family has been defined in an 
artificial manner as meaning husband, 
wife and their minor children and ex- 


eluding major sons and unmarried daugh- 


ters, Secondly, under S. 4 (1) ‘the pri- 
mary unit of family’ is confined to five 
members, namely, husband, wife and 
their minor children up to three with re~ 
ference to which permissible area has 
been prescribed, but under S. 4 (2) the 
permissible area is said ‘to increase by 
one-fifth of the permissible area of the 
primary unit for each additional mem- 
ber of the family, such as the fourth or 
fifth minor child etc. but subject to the 
maximum limit: prescribed in the proviso, 
namely, the permissible area shall not. 
exceed twice the permissible area of the 
primary unit of the family. Thirdly, in 
unit, namely, 
each adult son living with his parents the 
permissible area will be further increas- 
ed up to the permissible area of the pri~, 
mary unit of a family under S. 4 (8), pro- 
vided that where the adult son also owns 
any land the same shall be taken into 
account ‘for calculating’ the permissible 
area, In other words, in cases where the 
primary unit of family owns or _ holds 
land (say 54 acres under cl. (1) (c) of Sec- 
tion 4) and an adult son living with the 
family also owns or holds similar land 
of his own (say 54 acres) then the per- 
missible area for the family will be 108 
acres after clubbing the two. holdings 
under S. 4 (3) and there will be no ques- 
tion of any augmentation of area for the 
family but in cases where the separate 
unit (adult son) owns or holds no land 
of his own ‘but is living with the family 
the primary unit's holding gets augment- 
ed up to two units, that is to say, the. 
family will be entitled’ to retain 108 acres 
and the balance will be surplus simply 
because the adult son is living with the 
family but no such augmentation will 
occur if unmarried daughter or daughters 
ere living with the family or if the adult 
son is living away separately from the 
family. ‘ 
9. Mr, Tarkunde ‘appearing for the 
appellants, therefore, contended that if 
the concept of family as artificially de- 
fined in S. 3 (f) is worked out- in Ss. 4 (1), 
‘4 (3) and 7, gross inequalities result and 
he ‘explained the resulting gross: inequa- 
lities by giving the following ‘illustrations 
in’ cases where the separate units do ‘not 
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own or hold any land of tkeir own, tha 
primary unit of family consisting of 
father, mother and three minor children 
under S. 4 (1) will be able to retain with 
the family one unit of the permissible 
area, be it 18 acres or 27 acres or 54 
acres, but by reason of the clubbing tha 
is provided for in the Explanation te 
S. 7 and reading the same with S. 4 (@- 
the primary wnit compr.sing father, 
mother and three minors and one majo? 
son living with it will be able to retaim 
two units (i. e. other 36 acres or 54 acres 
or 108 acres); further a prir.ary unit con- 
sisting of father, mother and thre% 
minors and two major sons. living with 
it will be able to retain three units while 
the primary unit consisting of father, 
mother and three minors and thre? 
major sons living with it will be able to 
retain four units and so or and this is 
` because the major sons who  constitut2 
separate units happen to live. with th2 
family. But if unmarried daughter oc 
daughters are living with the family th2 
permissible area for the family is not in- 
creased or allowed to be augmented and 
this is clearly discriminatory, simila- 
discriminatory result occurs if the aduk 
son is not living with the family. Sucks 
discriminatory treatment becomes possi- 
ble because of the artificial definition of 
family as given in S. 3 (f) of the Act and 
because double standard for fixing tha 
permissible area has been prescribe 
and, therefore, S. 4 which prescribes such 
double standard for fixing the ceiling 5 
violative of Art. 14 of the Constitution. 


10. In support of his contention, reli- 
ance was placed by him upon two deci- 
sions of this Court in Karimbil Kunhi- 
koman v. State of Kerala, 1962 Supp (I) 
SCR 829: (AIR 1962 SC 723) and Krë 
shnaswami Naidu v. State of Madras, 
(1964) 7 SCR 82: (AIR 1964 SC 1515. 
He pointed out that in the former cas 
the Court was concerned with the prov 
sions of the Kerala Agrarian Relatiors 
Act, 1961 where S. 2‘(12) defines famil7 
in an artificial manner which did na 
conform to any of the three kinds of tha 
families prevalent in Kerala State anj 
S. 58 fixed the ceiling by adopting a 
double standard and the Court held that 
S. 58 (1) was violative of Art. 14 and 3 
the section was the basis of -the entira 
Chapter III, the whole Chapter must fall 
with it. Similarly, in the second case, tha 
Court was dealing with Madras Lani 
Reforms (Fixation of Ceiling on Land} 
Act, 1961 where the definition of family 


‘said provisions ran through the 
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given in S. 3 (14) was regarded as arti- 
ficial and since S. 5 (1) (a) adopted a 
double standard for fixing the ceiling, 
the Court held that the same resulted in 
discrimination between persons equally 
circumstanced and, therefore; the said. 
provision was violative of Art. 14 of the 
Constitution and since it was the basis 
of Chapter II the whole Chapter fell 
with it. Counsel urged that the ratio of 
these two decisions of this Court square- 
ly applied to instant case and since the 
major 
sections of Chapter III of the Act the 
whole Chapter was liable: to be struck 
down. 


State of Haryana 


11. It is not possible to accept the 
contention of Mr. Tarkunde for two rea- 
sons. It is true that provisions pertaining 
to artificial definition of family and the 
adoption of double standards for fixation 
of ceiling contained in the instant Act 
are similar to those which obtained in 
the Kerala Agrarian Relations Act, 1961 
and the Madras Land Reforms (Fixation 


_,of Ceiling on Land) Act, 1961 but even 


so, there are two distinguishing features 
which would make the ratio of those two 
decisions inapplicable to the instant case. 
In’ the first place, in both those decisions 
it was an admitted position that the con- 
cerned enactments were not governed by 
or protected under Art. 31-A of the Con- 
stitution and it was in the absence of 
such protection that the attack to ‘the 
material provisions of the enactmients on 
the ground .of violation of Art. 14 was 
entertained by this Court. At page 833 
of the Report in the first case, there is a 
categorical statement made to the effect 
that the concerned Act, so far as it af- 
fected the petitioners therein was not 
protected under Art. 31-A and it was- 
open to assail it as violative of the rights 
conferred on them by Articles 14, 19 and 
31 of the Constitution. Similarly at page 
84 of the Report in the second case, there 
is a statement to the similar effect that 
the Madras Act was not protected under 
Art. 31-A of the Constitution and it was 
in that background that the Court con- 
sidered the attack based on Art. 14 on 
the two main provisions of the Act, re- 
lating to ceiling area under §. 5 and com- 
pensation under S. 50 read with Sche- 
dule III of the Act. In the instant case it 
‘eannot be disputed that the Principal Act 
(26 of 1972) as amended subsequently is 
a piece of agrarian reform legislation 
squarely falling within Art. 31-A of the 
Constitution and, therefore, the Act and 
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the concerned provisions would be im-. 
mune from. attack based on Articles 14, 
‘1g and 31 of the Constitution. Secondly, 
in both those- decisions, no material by 
way of justification was put before the 
Court on behalf of the State for the ad- 
option of the double standard in the 
matter of fixing the ceiling read with the 
artificial definition of the family which 
resulted in discriminatory results — and 
this has been specifically mentioned by 
the Court in both the judgments, while 
in the instant case on behalf of the State 
of Haryana, as we shall indicate present- 
ly, ample material has been produced be- 
fore the Court justifying the adoption of 
the artificial definition of family and the 
double standard for fixing the ceiling 
negativing the violation of Art. 14. On 
behalf of the State material in the form 
of extracts from Reports of the Commit- 
tee on Panel of Land Reforms under 
Planning Commission (January 1956), 
extracts from a note prepared in the 
Land Reforms Division of the Planning 
Commission (1960), extracts from Second 
Five Year Plan Chapter 9 on Agrarian 
Land Reorganisation, extracts from the 
Report of the Committee on Ceiling on 
Land Holdings — Planning Commission 
(April 1961), extracts from Summary 
Record of Chief Ministers’ Conference 
on Land Reforms (26-27 September, 1970), 
extracts from Summary Record of Chief 
Ministers’ Conference on Land Reforms 
(28rd July, 1972) and guidelines drawn 
up on the basis of the conclusion of the 
Chief Ministers’ Conference (23rd July 
1972), and extracts from Ceiling on Agri- 
cultural Holdings by P. S. Appu 
published by the Ministry of Agri- 
culture, Government of India, in 1972, 
has been placed before the Court from 
which it will appear that the State had 
applied its mind seriously to these ques- 
tions: whether family should be adopted 
as a unit instead of an individual for ap- 


plying céiling on land holdings, what 
should be the size of the family, why 
artificial definition of the family should 


be adopted and why adoption of double 
standard —- one for the ‘primary unit 
of the family and another in respect of 
a separate unit when living with the 
family was felt necessary, what type of 
and in what cases clubbing should be 
prescribed ete. and after going through 
this material we do-find that all these 
questions were considered having regard 
to the social and economic realities of 
our rural life and with a view to nullify- 
` ing the ‘transférs effected in favour of 


NO 
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close relations ‘for the. purpose of avoid- 
ing the impact of ceiling legislation. -It 
has been pointed out that a large number 
of alternatives were considered, that 
every alternative was beset with diff- 
culties of some kind or the other and no 
particular course was free from blemish 
altogether but ‘for that’ reason the main 
objective could not be given up and ulti- 
mately; on the- basis of a consensus reach- 
ed at the Chief Ministers’ Confererice 
held on July 23, 1972 certain policy deci- 
sions were taken-on these vexed ques~- 
tions. It has been pointed out that adopt- 
ing ‘family’ as a unit as against ‘an indi- 
vidual’ was considered necessary as that 
would reduce the scope for evasion of 
law by effecting mala fide partitions and 
transfers since -such- transactions are 
usually made in favour of family mem- 
bers, that normally in rural agricultural 
set up in our country the family is the 
operative unit and all the lands of ‘a 
family constitute a 
holding and that therefore ceiling should 
be related to the capacity of a family to 
cultivate the lands personally. It has 
been pointed out that keeping all these 


aspects in view the concept. of family 


was artificially defined and double stand- 
ard for fixing ceiling, one for the primary 
unit and other for the adult son living 
with the family was adopted. In fact, a 
provision like S. 4 (3) which makes for 
the augmentation of the permissible area 
for a family when the adult sons do not 
own or hold lands of their own but are 
living with the family has one virtue 
that it ensures such augmentation in the 
case of every family irrespective of by 
what personal law it is governed and ‘no 
between major 
sons governed by. different systems. of 
personal laws. So far as an adult son liv- 
ing separately from the family is con- 
cerned, he is rightly regarded as a sepa- 
rate unit who will have to file a separate 
declaration in respect of his holding 


. under S. 9 of the Act and since he is liv- 


ing separately and would not be contri- 
buting his capacity to the family to cul- 
tivate the family lands personally there 
is no justification for increasing the per- 
missible area of the primary unit of the 
family. The case of an unmarried daugh- 
ter or daughters living with the family, 
counsel pointed out, was probably con- 
sidered to be a rare-case and it was pre- 
sumed that daughters: would in normal 
course get married and would become 
members of their husbands’ units, and 


that is why no’separate’ provision: whs 
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made for giving additional Jand for every 
unmarried major: daughter living with 
the family., On the material placed and 
the initial presumption of constitutional- 
-ity, we find considerable force in this 


submission. It is, therefore, not possible . 


to strike down an enactment particuler- 
ly the. enactment dealing -with agrarian 
reform which has been put on the Sta- 
tute Book with the avowed purpose of 
bringing about equality or rather reduc- 
ing the inequality between the haves and 
the have-nots, as being violative of Arzi- 
cle 14 of the Constitution simply ke- 
cause it has failed to make a provision 
for what was regarded as an exceptior al 
case or a rare contingency. In our view, 
the material furnished on behalf. of the 
State Government by way of justification 
for adopting an artificial definition of 
family and a double standard for fixing 
ceiling is sufficient to repel the attack æn 
these provisions under Art. 14. Howeve:r, 
before parting with this point we might 
like to observe that the State of Her- 
yana should consider sympathetically the 
ease of unmarried major daughters liv- 
ing with the family and for that matter 
even the case of a .divorced daughter 
who has come back to the family by pro- 
viding for addition of some more land to 
the permissible area of tha primary unit 
of the family for each such unmarri2d 
major daughter or such divorced daugh- 
ter which again could be subjected to 
some maximum limit or the State of 
Haryana may draw inspiration from a 
kindred legislation like West Bengal Land 
Reforms Act 1955 as amended. by West 
Bengal (Land Reforms) Amendment Act, 
1972. . 

12. The next provision challenged >y 
counsel as being violative of Art. 14 was 
S. 9 which required every person, wno 
on the appointed day or at any tine 
thereafter holds land exceeding the per- 
missible area, to furnish within the spe- 
cified period to the prescribed : authoriZy 
a declaration giving the particulars of 
all his land and that of the separate unit 
in the prescribed form and manner and 
Stating therein his selection of parcels of 
lands not exceeding in aggregate the pæ- 
missible area which he desires to retain. 
Under Explanation I to that section, it 
is provided that where the person is a 
member of the family, he shall include 
in his declaration particulars of land 
held by him and also of land,-if any, held 
by. other members of the family and the 
separate unit. Under sub-sec. (4) (c) such 


declaration in the case of a family is m- - 
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quired to be. furnished by the husband 
or in his absence, by the wife, or in the 
absence of both, by ‘the guardian of 
minor children. It was urged that since 
the husband has been given the right to 
furnish the declaration as also to make 
the selection of the lands within the per- 
missible area which he desires to retain, 


State of..Haryane 


the husband can, while making the selec- 


tion, give away his wife’s land as sur- 
plus, and this was discriminatory against 
the wife who might lose her land declar- 
ed as surplus. We do not find any sub- 
stánce in this contention. In the first 
place, the selection of permissible area 
which is desired to be retained will, 
ordinarily be guided by the consideration 
of retaining the best quality land with 
the family, be it of the husband or of the 
wife or even of the minor children, and 
not by the consideration as to whose 
land should be sacrificed. But, apart from 
this aspect of the matter, it is precisely 
to meet such situation that S. 11 (2) has 
been enacted which provides that the 
land so retained as permissible area of 
the family. and the separate unit shall be 
owned or held by the members of the 
family and also separate unit in the same 
proportion in which they owned or held 
land before the selection of the permis- 
sible area. In other words, if out of sheer 
cussedness, the husband were to select 
his land which he desires to retain as the 
permissible area and gives away his 
wife’s land as surplus, he will do so at 
his peril, for in the land so retained as 
permissible area he and his wife shall 
have a share in the same proportion in 
which they owned or held their lands 
before the selection of the permissible 
area. In our view, therefore, there is 
no question of any discrimination result- 
ing to the wife from the right of selec- 
tion being given to the husband under 
S. 9 (4 )(c) of the Act. 

18. Similar contention was urged by 
Mr. Tarkunde with reference to S. 8 of 
the Act which prohibits all transfers of 


land in excess of the permissible area, 
except a bona fide transfer, after the 
appointed day and declares that such 


transfers shall not affect the right of the 
State Government to the surplus area to 
which it could be entitled but for such 
transfer, Under sub-sec. (3) it is provid- 
ed that if any person transfers any land 
after the appointed day in contravention 
of sub-sec. (1), the land so transferred 


-Shall be deemed. to. be owned or held by 


that person in caleulating the permissi- 
ble area and his surplus, area over -and : 
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above the permissible area will be deter- 
mined by ignoring the transfer and in 
case ‘the area left with him after such 
transfer is equal to the surplus area so 
calculated, the entire area left with him 
shall be deemed to be the surplus area 
meaning thereby the same shall vest in 
the State Government. What was. urged 
’ by Mr. Tarkunde was that the effect of 
clubbing of the holdings of the husband 
and wife on such invalid transfer could 
be that the husband by transferring his 
land in contravention of sub-sec. (1) -will 
deprive the wife of her land which be- 
comes surplus under sub-sec. (3). Here 
again, if the husband’s behaviour is guid- 
ed by self-interest, as it would normally 
be, he would be indulging in the type of 
activity complained of at his own peril 
for he would not only be putting his own 
land into jeopardy of litigation but also 
lose the wife’s land which will bécome 
surplus and vest in the State Govern- 
rment, The challenge to the aforesaid pro- 
visions under Art. 14 must fail. 


14. Mr.. Phadke counsel for some of 
the appellants in these appeals challeng- 
ed the vires'of some of the Rules, parti- 
cularly Rule 5 (2) of the Haryana Ceiling 
on Land Holdings Rules 1973 framed 
under -S. 3f of the Act on several 
grounds. He contended that effective ceil- 

-Iing has been brought about by the Rules 
and not by Sections of the Act, that R. 5 
(2) was a clear instance of excessive 
delegation of the essential legislative 
function, that Rule 5 (2) goes beyond the 
scope or ambit of and is, therefore, ultra 
vires S. 4 (1), that it was wrong to think 
that ‘prescribed manner’ was only to be 
found in Rule 5 (2) (a) and not in R. 5 (1) 
and that in fact in its working R. 5 (2) (a) 
does the reverse of what Rule 5 (1) lays 
down, that is to say instead of first con- 
verting various categories of land of a 
person into 'C’ category and then permit- 
ting him to select an area equivalent to 
21.8 hectares (=54 acres) of such con- 
verted ‘C category land so that his re- 
maining land shall be treated as surplus 
area, Rule 5 (2) first converts all irrigat- 
ed lands into ‘A’ category wrongly, and 
then by subtracting it from the rest of 
the land, declares that the remainder 
shall be 'Œ category land. In order -to 
appreciate these contentions properly it 
will be necessary to examine the provi- 
sions of the Act and the Rules concern- 
ing the imposition of ceiling on agricul- 
tural holdings and the ‘determination of 
permissible area. 
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-lands held by a person for , 
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15. As pointed out earlier, it is S. 7 
of the Act which imposes a ceiling on 


agricultural land by providing that no 
person shall.be entitled to hold, whether 
as.a landowner or as a tenant or as a 
mortgagee with possession or partly in 
one capacity or partly in ‘other, land 
within the State.of Haryana exceeding: 
the permissible area on or after thé ap- 
pointed day (24-1-1971). “Permissible 
area” under S. 3 (1) means the extent of 
land specified as such in S. 4. For the 
purpose of determination of permissible 
area S. 4 (1) divides land into three cate- 
gories and prescribes the . permissible 
area in respect of each of the said cate- 
gories and, as indicated earlier, it is 7.25 
hectares (=18 acres) for category under 
S. 4 (1) (a), 10.9 hectares (=27 acres) for 
category under S. 4 (1) (b) (styled 'B 
category land’ under Rule 2) and 21.8 
hectares (=54 acres) for category under 
S. 4 (1) (c) (styled ‘C category land’ 
under Rule 2). S. 4 (5) further sub- 


divides land falling under S. 4 (1) (a) in- | 


to two classes:. (1) land under irrigation 
from a canal or State tube-well (styled 
‘A category land’ under Rule 2) and (ii) 
land under irrigation from privately own- 
ed tube-wells, pumping sets; etc. (styled 
‘AA category land’ under Rule 2) and 
the inter-relation between these two 
classes is indicated'in-S. 4 (5) thus: 

“4 (5). In determining the' permissible 
area for the purpose of clause (a) of sub- 
section (1), five hectares of land. under 
irrigation from privately owned tube- 
wells, pumping sets, etc., shall be equal 
to four hectares of land under irrigation 
from canal as defined in thé Northern 
India Canal and Drainage Act, 1873 
(Central Act 8 of 1873), or from State 
Tube-well as defined in the Punjab State 
Tube-well Act, 1954 (Punjab Act 21 of 
1954).” 

S. 4 (4) lays down the manner in which 
the permissible area shall be determined 
and ‘it runs thus: 

“4 (4). The permissible area shall be 
determined on the basis of valuation te 
be calculated in the prescribed manner 
taking into consideration the- ownership 
of the means of irrigation, their intensity 
and such other factors as may be pre- 
seribed subject to the condition, that the 
total physical holding. does not exceed 
21.8 hectares.” 

In other words, for evaluation of the 
determining 
his permissible area one is required to 
turn to the Rules made in that behalf be- 
ing Rules 5 (1) and 5 (2) of the Haryana 
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Ceiling on Land Holdings Rules 1973, sor 
S. 4 (4) only says that evaluation is to 
be made in the ‘manner prescribed’ 
which must mean the manner prescrited 
by Rules, Rule 5 (1) runs thus: 

“5 (1). the land held by a person shall 
be evaluated by converting various caze- 
gories into C category land according to 
the following formula:— 

(See formula below) 

Such person shall be allowed to select 
an area equivalent to 21.3 hectares of C 
category land as permissible area ed 
the remaining land shall be treated as 
surplus area.” 

Rule 5 (2) runs thus: 

“5 (2). Land irrigated by Canal/Gav- 
ernment Tube-wells— In case the land 
is irrigated by canal or Government 
tube-well,— 


(a) where land is commanded for irri- 
gation by a perennial canal, the area of 
such land shall be multiplied by half of 
the irrigation intensity ratio specitied 
against each canal in Schedule ‘A’ ap- 
‘pended hereafter. The figure thus artiv- 
ed at shall be treated as ‘A’ category 
land and the remaining area of such land 
shall be treated as ‘C’ category land: 


Provided that where the whole or part 
of the land so commanded is prescribed 
in the revenue record as ‘Thur’ or 
‘Kallar’, the area so deseribed shall be 
multiplied by half of the irrigation n- 
tensity ratio specified against such cenal 
in Schedule ‘A’. The figure thus arrived 
at shall be treated as ‘B’ category land 
and the remaining area of such land 
Shall be treated as ‘C’ category land: 


(b) where land is commanded for irri- 
gation by a non-perenniel/restricted per- 
ennial canal, the area of such land saall 
be multiplied by the irrigation intensity 
ratio specified against each canal in Sche- 
dule ‘A’. The figure thus arrived at shall 
be treated as ‘B’ category land and ‘the 
remaining area*of such land shall be 
treated as ‘C’ category land: : 

Provided that the extent of land de- 
scribed in the revenue record as ‘Thur’ 
or ‘Kallar’ shall be excluded from the 
commanded area for the purpose of 2al- 
culations and. shall be treated as ‘C’ cate- 
gory land; 

(c) where land is commanded for rri- 
gation by a Government tube-well, the 
area of such land shall be multiplied by 


l 1 unit of 1.25 unite-of 
A calegory == AA category 
. land. 
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half of the irrigation intensity ratio 
specified against Government tube-well in 
Schedule ‘A’. The figure thus arrived at 
Shall be treated as ‘A’ category land and 
the remaining area of such land shall be 
treated as 'C category land; 


(d) where irrigation by canal water or 
Government tube-well is supplemented 
by water drawn from privately owned 
tube-well, pumping set, well or other 
sources, the area treated as ‘AA’ cate- 
gory land in accordance with the provi- 


-sions of sub-rule (3) or sub-rule (4) shall 


be added to the land determined under 
clause (a), clause (b) or 
clause (c), as the case may be.” (1) Sub- 
stituted by Notification No. GSR 222/H.A. 
26/72/S.31 Amd. (4)/76 D/- 15-10-76). 

Counsel for the appellants at the out- 
set urged that effective ceiling was made 
by Rules 5 (1) and 5 (2) and not by S. 4 
of the Act inasmuch as the basis of eva- 
luation to be made for determining the 
permissible area was provided for by 
Rules and not by the section and since 
the fixation of the extent of the permis- 
sible area was essentially a legislative 
function it could not be delegated to the 
executive and this was a clear instance 
of delegation of the essential legislative 
function and hence the „enactment was 
liable to be struck down. It is impossible 
to accept this contention for the simple 
reason that fixation of the extent of per- 
missible area has been actually done by 
S. 4 (1) itself inasmuch as the said pro- 
vision apart from dividing land into three 
categories prescribés and fixes the extent 
of permissible area in respect of each of 
the three categories, the extent being 
mentioned against each and it is merely 
the basis of evaluation to be made for 
determining the permissible area that is 
left for being prescribed by Rules. The 
contention is, therefore, devoid of any 


‘substance. 


. 16. It was next. contended by him 
that Rule 5 (2) (a) goes beyond S. 4 (1) 
of the Act inasmuch as by its application 
it produces the effect of reducing the 
permissible area of a person from 21.8 
hectares (=54 acres): to only 13.88 hec- 
tares (=34 acres) as would be clear from 
illustration No. 1 given under Rule 5 (2) 
(a). and as such the Rule is ultra vires 
S. 4 (1). He also- urged that ‘prescribed 
manner’ was to be found both in Rr. 5. (1) 


1.5 unit of . 3 unite of 
=B catagory =O category 
land. land. 
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jand 5 (2) but in its working Rule 5 ` (2) 
does the reverse of what Rule 5 (1) lays 
down. In our view these contentions pro- 
ceed on a misconception of the functional 
role of these Rules and a misunderstand- 
ing ‘regarding the correct import of the 
first illustration given under R. 5 (2) (a). 


16A. At the outset we may say that it is 
fairly clear that the three categories into 
-which S. 4 (1) divides land for determi- 
nation of permissible area are mutually 
exclusive and ordinarily if a land-holder 
is able to establish that the land held by 
him exclusively falls within one or the 
other category his permissible area would 
get straightway determined by the ex- 
tent specified in the section against each 
category and it is only when a land- 
holder has lands of more than one cate- 
gory that his permissible area shall have 
to be determined on the basis of eva- 
luation to be made in the prescribed 
manner under S. 4 (4) read with Rr. 5 
(1) and 5 (2). This is made clear by the 
opening words of Rule 5 (1), namely, 
“the land held by a person shall be eva- 
Iuated by converting various categories 
into ‘C’ category land according to the 
following formula”. -In other words, 
Rules 5 (1) and 5 (2) come into play 
- only when a land-holder is holding lands 
of various categories. Further, it cannot 
be disputed that ‘prescribed manner’ is 
to be found in both the Rules, namely, 
Rules 5 (1) and 5 (2) and not merely in 
one or the other, but it is clear that the 
two Rules deal with different topics and 
operate in different fields; whereas 
Rule 5 (1) indicates the inter-relation 
between different categories of land by 
- prescribing the equating formula, R. 5 (2) 
provides for mathematical formula for 
arriving at,the correct figures of dif- 
ferent categories of lands by reference 
to irrigation intensity ratio specified 
against each of the Government canals 
or tube-wells mentioned in the Schedule 
as also in case of lands irrigated by pri- 
vate tube-wells and pumping sets, but 
it is not correct to say that while furnish- 
ing illustrations under Rule 5 (2), R. 5 (1) 
, has been ignored; in fact, the first illus- 
tration given under Rule 5 (2) (a) while 
applying the mathematical formula 
takes into consideration the inter-relation 
mentioned in Rule 5 (1) and there is no 
question of Rule 5 (2) (a) in its applica- 
tion doing reverse of what Rule 5 (1) lays 
down. Further, if the first illustration 
given below Rule 5 (2) (a) is carefully 
- analysed it will be clear: there is nothing 
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like Rule 5 (2) (a) going beyond S. 4 (1) 
of the Act as contended and there is no 
question of reducing the permissible area 
of a person from 21.8 hectares to only 
13.88 hectares as suggested, In that illus- 
tration certain basic facts are assumed to 
exist, namely, the person is holding 25 
hectares of land commanded for irriga- 
tion by a perennial canal, the irrigation 
intensity ratio whereof is 57% and on 
these facts the illustration works out his 
permissible area. First by applying the 
mathematical formula given in Rule 5 
(2) (a) the extent of 'A catgory land’. is 
computed at 7.12 hectares. (Incidentally 
the very fact that 25 hectares of land 
commanded for irrigation by a perennial 
canal having the irrigation intensity ratio 
of 57% can comprise ‘A category land’ 
up to 7.12 hectares negatives the other 
contention of counsel for the appellants 
that to have ‘A category land’ the canal 
must have intensity ratio of 200% per 
annum or to have ‘B category land’ 
the canal must have intensity ratio of 
100% per annum or that any land irri- 
gated by a canal having less than 100% 
per annum intensity ratio must be ‘cate-. 
gorised as ‘C category land’). Therefore, 
after deducting 7.12 hectares as ‘A cate- 
gory land’ out of 25 hectares, the balance 
17.88 hectares is said to be ‘C category 
land’. Then by applying the equating 
formula in Rule 5 (1) his entire holding 
of 25 hectares is converted into notional 
‘C category land’ (7.12X3 would give 
21.36 to which 17.88 is added) which 
comes to 39.24. But in reality he holds 
only 25 hectares. Therefore, by applying 
the rule of three his permissible area in 
‘C category land’ would be 13.88. hectares 
and the balance of 11.12 hectares is de- 
clared to be surplus. -There is no reduc- 
tion of 'C category land’ from 21.8 hecta- 
res to 13.88 hectares as contended, for if 
out of 25 hectares 21.8 hectares were to 
be allowed to the land-holder as 'C cate- 
gory land’ by invoking S. 4 (1) or only 
Rule 5 (1) that will be ignoring the fact. 
that out of his total holding an area to 
the extent of 7.12 hectares. has the po- 
tential of ‘A’ category land and, there- 
fore, giving him 21.8 hectares as ‘C’ cate- 
gory land would be clearly wrong. In 
our view, therefore, there is no substance 
in any of the challenges made to R. 5 (2) 
of the Haryana Ceiling on Land Holdings 
Rules, 1973. 


17.. Counsel for the appellants feebly: 
argued that the compensation payable in 


. respect of the surplus land that is - ac-. 
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quired or: gets vested:.in the State Gov- 
ernment as specified in S. 16 is illusory. 
We find that the amount payable for 
such surplus land that vests in the Stete 
Government is to be calculated at tne 
rates shown in the Table given below 
S. 16 (1) and it is clear that the rates ære 
based on the actual quality of the soil 
and its yield and the same cannot be szid 
to be illusory. In any case no materials 
have been placed before us from which 
we could infer that the rates shown in 
the Table lead to illusory compensation. 

18. The next provision challenged as 
unconstitutional is the one contained in 
8. 18 (7) imposing a condition of making 


R deposit of a sum equal zo 30 times the . 


land holdings tax payable in respect of 
the disputed area before any appeal or 
revision is entertained by the appellate 
or revisional authority — a provision in- 


~. serted in the Act by Amending Act 40 


of 1976. Section 18 (1) and (2) provide 
for an appeal, review and revision of the 
orders of the prescribed authority and 
the position was that prior to 1976 there 
was no fetter placed on the appellae/ 
revisional. remedy by the statute. How- 
ever, by the amendments made by Her- 
yana Act No. 40 of 1976, sub-sections [7) 
and (8) were added and the newly nn- 
serted sub-sec. (7) for the first time im- 
posed a condition that all appeals uncer 
sub-sec. (1) or sub-sec. (Z) and revisicns 
under sub-sec. (4) would be entertaired 
only on the appellant or the petitioner 
depositing with the appellate or the `e- 
visional authority a sum equal to 30 
times the land holdings tax payable in 
respect of the disputed surplus /arza. 
Under sub-sec. (8) it was provided that 
if the appellant or the petitioner coming 
against the order declaring the land smr- 
plus failed in his appeal or revision, he 
Shall be liable to pay for the period he 
has at any time been in possession of the 
land declared surplus to which he vas 
not entitled under the law, a licence =ee 
equal to 30 times the land holdings tax 
recoverable in respect of this area. Dn 
6th June, 1978, the Act was further 
amended by Amending Azt 18 of 178 
whereby the rigour of the condition im- 
posed under sub~sec. (7) was reduced by 
permitting the appellant or the petitiomer 
to furnish a bank guarantee for the te- 
quisite- amount as an alternative to mzk- 
ing cash deposit and while retaining stb- 
sec. (8) in its original form, a new sub- 
sec. (9) was inserted under which it has 
been ‘provided that ‘if the appeal or revi- 


sion succeeds, the amount, deposited- or.. 
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the bank guarantee furnished- shall ‘be 
refunded or released, as the case may be 
but if the appeal or revision fails the 
deposit or the guarantee shall be ad- 
justed against the licence fee recoverable 
under sub-sec. (8). In the High Court, 
two contentions were urged: first, that 
S. 18 (1) and (2), as originally enacted in 
1972, gave an unrestricted and uncondi- 
tional right of appeal and revision against 
the orders of the prescribed authority or 
the appellate authority but by inserting 
sub-secs. (7) and (8) by Act 40 of 1976, a 
fetter was put on this unrestricted right 
which was unconstitutional; secondly, 
even the mellowing down of the condi- 
tion by Act 18 of 1978 did not have the 
effect of removing the vice of unconstitu- 
tionality, inasmuch as even the conditions 
imposed under the amended sub-sec. (7) 
were so onerous in nature that they 
either virtually took away the vested 
right of appeal or in any event rendered 
it illusory. Both these contentions were 
rejected by the High Court and in our 
view rightly. 

19. It is well settled by several deci- 
sions of this Court that the right of ap- 
peal is a creature of a statute and there 
is no reason why the legislature while 
granting. the right cannot impose condi- 
tions for the exercise of such right so 
long as the conditions are not so onerous 
as to amount to unreasonable restrictions 
rendering the right almost illusory (vide 
the latest decision in Anant Mills Ltd. v. 
State of Gujarat, AIR 1975 SC 1234). 
Counsel for the appellants, however, 
urged that the conditions imposed should 
be regarded as unreasonably onerous 
especially when no discretion has been 
left with the appellate or revisional au- 
thority to relax or waive the condition 
or grant exemption in respect thereof in 
fit. and proper cases and, therefore, the 
fetter imposed must be regarded as un- 
constitutional and struck down. It is not 
possible to accept this contention for 
more than one reason. In the first place, 
the object of imposing the condition is 
obviously to prevent frivolous appeals 
and revision that impede the im- 
of the ceiling po- 
licy; secondly, having regard to sub- 
sections (8) and (9) it is clear that the 
cash deposit or bank guarantee is not by 
way of any exaction but in the nature of 
securing mesne profits from the person 
who is ultimately found to be in unlaw- 
ful possession of the land; thirdly, the 
deposit or the guarantee is correlated to 
the land: holdings.tax (30 times -the -tax)| . 
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“challenge to the constitutional 
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which, we are informed, varies in the 
State of Haryana around a paltry amount 
of Rs. 8 per acre annually; fourthly, the 
deposit to be made or bank guarantee to 
be furnished is confined to the land hold- 
ings tax payable in respect of the dis- 
puted area i.e. the area or part thereof 
which is declared surplus after leaving 
the permissible area to the appellant or 
petitioner. Having regard to those as- 
pects, particularly the meagre rate of.the 
annual land tax payable, the fetter im- 
posed on the right of appeal/revision, 
even in the absence of a provision: còn- 
ferring discretion on’ the appellate/revi- 
Sional authority to relax or waive the 
condition, cannot be regarded as onerous 
or unreasonable. The challenge to S. 18 
(7) must, therefore, fail. 

20. It may be stated that relying on 
Kunjukutty Sahib’s case, (1973) 1 SCR 
326: (AIR 1972 SC 2097) counsel for the 
appellants also challenged S. 8 (3) of the 
Act on the ground that it violates the 
second proviso to Art. 31-A. The Act 
including said provision having been in- 
cluded in the Ninth:Schedule will receive 
the protection of Art. 31-B and since the 
validity 
of Art. 31-B is being separately dealt 
with it. is unnecessary to deal 
with the contention here. , : 

21. In the result all the Civil Appeals, 
Writ Petitions and Petitions for Special 
Leave are dismissed with costs quantified 
at Rs. 5,000, in one set, to be shared ky 
all together. . 

Petitions dismissed. 


AIR 1980 SUPREME COURT 2110 
(From: Orissa) | 
V. D. TULZAPURKAR AND 
O. CHINNAPPA REDDY, JJ. 
Criminal Appeal No. 34 of 1976, 
D/- 25-9-1978. ` aoe ts 
Aditya .Mohapatra and another, Appel- 
lants v. State of Orissa, Respondent. 


(A) Penal Code (45 of 1860), Sec. 300 
Thirdly — Accused inflicting stab injuries 
to'deceased who came to the spot as 
peace maker — Injury on vital part and 
penetrating to a depth-of.1 and 3/4 inch 
— Left lung pierced — Fourth crib cut 
through and through — Use of consider- 
able force by accused — Held, injury was 
sufficient in the ordinary course of nature 
to cause death — Case clearly fell with- 
in 3rd limb of Sec. 306 L P. €. (Para 2) 


KW/KW/F430/79/SSG 


Aditya Mohapatra v. State of: Orissa 


_ ALR. 

(B) Penal Code (45 of 1860), Sec. 302 — 
Sentence — Accused aged 18 years — 
Conviction under Sec. 302 confirmed 


Sentence of life imprisonment cannot 
reduced. ws 


be 
(Para 2) 


O. CHINNAPPA REDDY, J.:— This 


Court granted -special leave limiting it to 
the question of the nature of the offence 
committed by appellant: No. 1 Aditya 
Kumar Mohapatra who was convicted by 
the lower Courts under - Section 302 
Indian Penal Code and sentenced to im- 
prisonment for life. The prosecution case 
was briefly as follows: ; 

, There was a certain amount of ill feel- 
ing between the teachers of Bagurai High 
School and the rest of the villagers in 
connection with the celebration of Holi 
festival and the sale of controlled sugar. 
On 28th March, 1973, Aditya Kumar who 
is the son of the Headmaster of the 
School, accompanied by two teachers of 
the School, Hrudananda and Rajendra 
Prasad, who were also tried with him, 
were proceeding along the main road of 
the village at about 10 p. m. When the 
appellant and. his companions reached the 


Bazar, they shouted abusive words and . 


challenged the villagers to come and see.. 
P. Ws. 1 and 8 who happened to be sitting 
on the culvert asked them why they were 
using abusive language.. The appellant 


caught hold of P. W.'1 and asked him 


what are you saying. Hearing the noise of 
the disturbance the deceased Chitaranjan 
Prusti and some’ other ‘villagers came 
there. Chitaranjan raised his hands and 
asked them not to quarrel. He requested 
them to be peaceful so that the matter 
could be settled, Hrudananda Misra one 
of the companions of Aditya Kumar said, 
this fellow is the leader, stab him. Aditya 
took out a knife and stabbed Chitaranjan 
in the left side of the chest. P. W. 4 tred 
to’ catch hold of the hand of Aditya. He 
too received an injury .on the hand. 
Aditya-and his two’ companions then ran 
away. They were chased ‘by the villagers 
but they managed to escape. P. W, 3 in- 
formed the police about the occurrence 
on the telephone. Chitaranjan was taken 
to the Hospital. The Doctor, P. W. 5 at- 
tended on him. The services of a Magis- 
trate P. W. 6 were requisitioned and he 
recorded the dying declaration from 
Chitaranjan, Chitaranjan died later. After 


- due investigation, a charge-sheet was fil- 


ed against Aditya and his two companions, 
The plea of Aditya was that at about 9.30 
p. m. on 28th March. .1973, stones were 
pelted at his house. His father asked him 
to fetch the other two accused so that 
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they could go'to the Police Station to give ° 
a report, He and the other two accused’ 
were going together along the bazar. 


They were surrounded by P. Ws. 1, 4, 8 . 


and 9. They were being assaulted by the 
villagers when the deceased‘ along with 
others came rushing to the place. The de- 
ceased requested everybody to be peace- 
ful and not to create any trouble, The 
attention of the villagers was diverted ky 
the arrival of the deceased. The accused 
managed to escape. Aditya did not steb 
the deceased. The prosecution examined 


P. Ws. 1, 3, 4, 8 and 9 as eve witnesses <0 ` 


the: occurrence and also relied upon the 
dying declaration recorded by the Magis- 
trate. The learned Sessions Judge fourd 
that there was no material to hold that 
the villagers of Bagurai were the aggres- 
sors: He found that the three accused 
persons went to the bazar shouting chal- 
lenges, When the deceased arrived on tke 
spot and tried to restore peace, Aditra 
stabbed him. He was, therefore, guilty of 
the offence under Section 302 Indien 
Penal Code. The learned Sessions Judge 
did not accept the prosecution’ case that 
Rajendra Prasad abetted the commission 
of the offence of murder. He, however, 
found Hrudananda guilty of the offenze 
of abetment of murder. He also found 
Rajendra guilty of the offence of causing 
simple hurt to P. W. 4. On appeal, the 
High Court accepted the evidence of the 
eye witnesses and the dying declaratien 
and confirmed the finding of the learned. 
Sessions Judge that it was Aditya that has 
caused the death of Chitaranjan by sta- 
bing him. The High Court, however, az- 
quitted Hrudananda -of the offence f 
abetment of murder. The conviction Ê 
Rajendra under Section 324 I. P, C. wes, 
however, confirmed. 


2. Shri Gobind Das, learned Counsel 
for the appellant argued that Aditya was 
proceeding with his companions in order 
to give a report to the Police about tie 
stone pelting at his house when he was 
surrounded by a hostile məb of villagers; 
in order to extricate himself. Aditya must 
have used the knife which resulted in a 
fatal injury being caused to the deceased. 
Learned Counsel submitted that the cf- 
fence fell under the second or the fourth 
exception to Section 300 I. P. C. He ako 
urged that having regard to the circum- 
stances of the case and the lack of pre- 
meditation even if exceptions 1 and 4 Cid 
not apply, the offence would only fall 
under the'second part of Section 304. We 
are unable to see any bas:s for the su~” 
mission of Shri Gobind Das in the record, 
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It is true that Aditya and one of his com- 
panions received some injuries but as 
pointed out by the learned Sessions Judge 
and the High Court, they must have re- 
ceived the injuries after the stabbing of 
the deceased when they were chased. The 
evidence of the prosecution witnesses 
does -not show that Aditya was surround- 
ed by any hostile mob, On the other hand 
the evidence shows that it was Aditya 
and his companions that’ were indulging 
in abusive language and issuing challen- 
ges. There was no occasion at all for the 
exercise of any right of private defence 
nor could‘it be said that there was a 
sudden quarrel in the course of which 
Aditya inflicted the fatal injury on the 
deceased in the heat of passion without 
taking undue advantage, The prosecution 
evidence shows and it is also the case of 
the accused that the deceased came to the 
spot as a peace-maker and certainly not 
as a trouble-maker. Even according to 
the statement of Aditya, the deceased ap- 
pealed to everybody to be calm and 
peaceful. In that situation one fails to see 
any justification for the stab injury in-. 
flicted by Aditya on the deceased. We are 
also unable to see how the offence can 
possibly be brought within the second 
limb of Section 304 I. P. C. The injury 
was intended. It was not accidental. The 
injury was on a vital portion of the body. 
It had penetrated the chest to a depth of 
1 and 3/4 inch. The. left lung had been 
pierced. The fourth rib was cut through 
and through, indicating that considerable 
force had been used, The injury inflicted 
by the accused was sufficient in the ordi- 
nary course of nature to cause death. The 
offence clearly fell within the 3rd limb 
of Section 300 I. P. C. Shri Gobind-Das 
argued that having regard to the circum- 
stance that the age of Aditya was only 18 
years, the sentence might be reduced. We 
do not see how, if the conviction under 
Section 302 is confirmed, the ‘sentence 
can be reduced. We would also like to add 
that though special leave was confined to 
the question of the nature of offence, on 
the insistence of Shri Govind Das, we did’ 
go through the evidence of some of the 
eye witnesses and we are satisfied that the 
conviction is correct on merits also. The 
conviction of the other appellant has not 
been canvassed, The appeal is, therefore, 
dismissed, 


Appeal dismissed, 
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AIR 1980 SUPREME COURT 2112 
(From: Punjab and Haryana) 
S. MURTAZA FAZAL ALI AND 

P, S. KAILASAM, JJ. 


Civil Appeal No, 1071 (N) of 1970, D/- 
16-4-1980. 

M/s. Jindal (India) Pvt, Ltd., Appellant 
v. Rachhpal Singh and another, Respon- 
dents, 

Punjab Municipalities Act (3 of 1911), 
Sec. 71 (1) — Powers of State Govern- 
ment regarding taxes — Grant of exemp- 
tion from octroi duty te industry of ap- 
pellant producing tubes — Industry, only 
industry in the district — Other indus- 
tries producing similar items exempted 
from octroi duty — Exemption granted 
to industry of appellant is not open io 
challenge, Decision of Punjab High 
Court D/. 24-10-1969, Reversed. 

Where the industry of the appellant 
was the only industry in the district pro- 
ducing tubes and other manufacturers of 
similar items had obtained the facility of 
exemption from octroi duty, the Govern- 
ment must be deemed to have acted in 
public interest and exercised a sound dis- 
cretion when it granted exemption to the 
appellant from octroi duty with a view to 
boosting up and giving fillip to industry 
of the appellant. It could not be said that 
the Government passed the order of ex- 
emption on extraneous grounds. Decision 
of Punjab High Court D/- 24-10-1969, 
Reversed, (Para 3) 


FAZAL ALI, J.:— This appeal by cer- 
tificate is directed against the judgment 
of Punjab and Haryana High Court dated 
24-10-1969 in a writ petition filed before 
it in which the validity of Section 71 (1) 
of the Punjab Municipalities Act was 
challenged, The High Court after consi- 
dering the contentions advanced before 
it found that Section 71 (1) to the Act 
was constitutionally valid but at the in- 
stance of the respondent who is merely 
a tax-payer held that the order passed 
by the Government in this case granting 
exemption to the appellant was arbitrary 
-and therefore an illegal exercise of dis- 
cretion under Section 71 (1) of the Act. 


2. In the first place we fail to under- 
stand how the High Court could go into 
the question of the validity of the order 
at the instance of a person who has ab- 
solutely no locus standi to ask the Court 
to strike down the order. Moreover the 
reasons given by the High Court for 
a striking- down the order are based pure- 
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ly on speculation.-and do not. appeal. to 
us. The High Court does not seem to 
have taken notice of the very weighty 
considerations which weighed with Gov- 
ernment in passing the order impugned. 
A counter-affidavit filed - by the State de- 


tails the reasons for which exemption 


from octroi duty was given to the appel- 
lant. At page 33 of the Paper Book, the 
counter-affidavit of the Government runs 


- thus :— 


“There is no abuse of power by Gov- 
ernment while granting exemption to re- 
spondent No. 2 under Section 71 (1) of 
the Punjab Municipal Act, 1911. Al- 
though the State Government had earlier 
withdrawn the exemption given to the 
firm (respondent No. 2) yet on reconsi- 
deration it was considered necessary to 
extend the facilities previously given to 
the said firm on their representation on 
the following grounds: “There are 3-4 
more manufacturers of similar items in 
the country on a much larger scale such 
as M/s, Indian Tube Co., (1953) Ltd., M/s. 
Kalinga Tube Co, Ltd. ‘which are of all 
India repute who apart from enjoying a 
number of other facilities are exempt 
from payment of Municipal Octroi. It is 
difficult for us to compete with them 
without this concession”.” 


3. It would appear from the averment 
made above that the Government acted 
in public interest in granting exemption 
to the appellant with a view to boosting 
up and giving fillip to the industry of 
the appellant which was the only indus- 
try in the district of Hissar in Haryana 
producing tubes, The appellant had re- 
presented to the Government that in 
view of the fact that other manufac- 
turers of similar items had obtained the 
facility of exemption from octroi duty, 
it was not understandable why the ap- 
pellant was denied this facility. It was 
also represented to the Government that 
it would be difficult for the appellant to 
compete with other manufacturers unless 
some concessions were granted to the ap- 
pellant. It was also not disputed ‘that 
other manufacturers of similar articles 
namely; Indian Tube Company and the 
Kalinga Tube Company who are well- 
reputed firms were also enjoying similar 
facilities from éxemption from payment 
of municipal octroi. In these circum- 
stances in exempting the appellant from 
octroi duty, the Government exercised. a 
sound discretion and it cannot be said 
that the Government passed the order of 
exemption on extraneous grounds.. In 
these. cireumstances. we are. unable to up- - 
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- hold the order of the High Court so tar 


as it quashed the impugned order ex~ 


empting the appellants from payment of 
the octroi duty. We migh: mention here 
that even the municipality who may 
have been aggrieved because its income 
was reduced by virtue of exemption had 
not opposed the exemption before the 
High Court and prayed to be added as 
a party for the first time in this Coart 
which we have disallowed. 


- 4, Tn these circumstances, we allow 
the appeal, set aside the order of fhe 
High Court quashing the order of fhe 
Government dated 7-9-1968 granting *he 
exemption of octroi duty, which is hete- 
by restored. There would be no order as 
to costs, 


5. The bank guarante: furnished by 
the appellant will now stand discharg=d. 
6. C. M. P., No, 3988 cf. 1971 is Cis- 
missed, 
Appeal allow=d. 


AIR 1980 SUPREME COURT 2113 


(From: Andhra Fradesh) 
S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No, 77 of 1974, 


D/- 12-4-1979, 


‘ Manna Subbarao and another, Aprel- 
lants v, State of Andhra Pradesh, Respen- 
dent, 


Penal Code (45 of 1860), Ss. 300, 34 end 
302 — Murder — Accused persons com- 
ing with premeditated intention to as- 
sault deceased — Clear evidence that ac- 
cused persons caused injuries with spears 
to abdomen of deceased — Report of in- 
cident immediately after occurrence to 
Karnam — Report treated as F. J. R. — 
Accused persons sharing common inten- 
tion to murder deceased — Held, H-gh 
Court was right in setting aside order of 
acquittal and convicting the accused to 
imprisonment for life. * (Para 5) 


FAZAL ALI, J. :— In tkis appeal under 
Section 2 (a) of the Supreme Court (En- 


largement of Criminal Appellate Juris- 


diction) Act, the appellants have been 
convicted under Section 302/34 ed 
sentenced to imprisonmenz for life. Trey 
were also convicted under Section 746 


I. P. C..and sentenced to one year’s R. Ñ. 


They were further convicted under Sec- 
IW/JW/C728/79/SSG- 
| +1980 S. &/133 XIT.G—10E : | 
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tions 324 and 323.1. P. C. but no separate. 
sentence was passed. The facts of the 
case are narrated in the Judgment of the 
High Court and that of the Sessions 
Judge and it is not necessary for us to re- 


_ produce the same ali over again. We have 


heard counsel for the parties and have | 
gone through the judgment of the High 

Court and that of the Sessions Judge. Mr. 
Jagmohan Khanna appearing as Amicus 
Curiae for the appellants has argued the 
case with great vehemence and 
industry and has pointed out 
three manifest defects in the prosecu- 
tion case which according to him the 


. High Court does not appear to have 


noticed while reversing the order of ac- 
quittal passed by the Sessions Judge. 


2. In the first place, it was contended 
that in view of the fact that P. Ws. 1 and 
2, who were the only eye-witnesses, and 
have been believed by the Courts, had 
been involved in the previous incidents of 
assault, hence it was most unlikely that 
they would be present in the third inci- 
dent in which the deceased was assaulted. 
There was, however, clear evidence of 
P. Ws, 1 and 2 that the appellants caused 
injuries with spears to the abdomen of 
the deceased. P. W. 1 reported the inci- 
dent to the Karnam immediately after 


_the occurrence which was. later on treat- 


ed as F. I. R. and which was lodged with- 
in two hours of the occurrence. In these 
circumstances, the Sessions Judge was not 
at all justified in brushing aside the evi- 
dence of P. Ws, 1 and 2 as unreliable, 

3. It was then argued that having re- 
gard to the fact that the occurrence took 
place after dark, it would be difficult for 
the witnesses to identify the appellants, 
According to the prosecution, the occur- 
rence took place near about 6 to 7 p, m, 
on the 10th of May, 1971. Some of the 
witnesses have said that the occurrence 
took place near about sun- 
set ‘which clearly shows that 
it would not be so dark that the ac- 
cused persons could not be identified as 
some twilight would still be there nd 
assailants were known persons, We are, 
therefore, not at all impressed with the 
contention raised by the learned counsel 
for the appellant, 


4. Thirdly. it was submitted that even 
assuming that the entire prosecution case 
is proved, there is no evidence to show 
that the two . appellants shared the com- 
mon intention to murder the deceased, 
We are, however, unable to - accept this 
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argument because the evidence of. P. Ws. 
l and 2 clearly show that the appellants 
had come with the pre-meditated inten- 
tion to assault the deceased and, in fact, 
all of them together assaulted the deceas- 
ed with spears at the most vital part of 
the body, i. e., abdomen which resulted in 
the death of the deceased. For these 
reasons, the High Court was right in 
holding that both the appellants shared 
the common intention to murder the de- 
ceased. No other inference in the circum- 
stances was possible. 


-5. For these reasons, therefore, we 
find ourselves in complete agreement 
with the judgment of the High Court and 
are of the opinion that it was a clear case 
where no other reasonable view on the 
jevidence was possible. For these reasons, 
therefore, the appeal is dismissed. 


Appeal dismissed. 


AIR 1980 SUPREME COURT 2114 


(From: Kerala)* 
P. N. BHAGWATI AND E. S. 
VENKATARAMIAH, JJ. 

Civil Appeal No. 1086 (NT) of 1973, 
D/- 23-9-1980. 

Commissioner of Income-tax, Kerala, 
Appellant v. Smt. P. K. Kochammu Amma 
Peroke, Respondent. 


Income-tax Act (43 of 1961), Ss. 271 (1) 
(c), 189 (1), 64 (1) — Income of spouse 
or child — Assessee, if bound to show in 
his return such income — Breach of 
oe ge 189 (1) — S. 271 (1) (c), if attract- 


ed. 

Though the share of the spouse or 
minor child in the profits of a partner- 
ship firm in which the assessee is a part- 
-ner is not the income of the assessee but 
is the income of such spouse or minor 
child, in view of Cls, (i) and (iii) of Sec- 
tion 64 it is liable to be included in 
computing the total income of the asses- 
see and it would be assessable to tax in 
the hands of the assessee. The total in- 
come of the assessee chargeable to tax 
would include the amounts representin 
the shares of the spouse and minor chil 
in the profits of the partnership firm. 
The words “his income” in S. 189 (1) must 
include every item of income which goes 
to make up his total income assessable 
under the Act. The amounts representing 


*I.-T. Reference No. 91 of 1969, D/- 


8-12-1971 (Ker). 
JX/JX/F211/80/SSG 


L-T. Commr., Kerala v. P. K. Kochammu Amma 


A.L R. 


the shares of the spouse and minor child 
in the profits of the partnership firm 
would be part of “his income” for the 
purpose of assessment to tax and would 
have to be shown in the return of income 
filed by him. (Para 2) 


When a note to the form of return clear- 
ly required the assessee to show in the re- 
tum under the appropriate head of in- 
come, namely, “Profits and Gains of Busi- 
ness or Profession” the amounts repre- 
senting the shares of the husband and 
minor daughter of the assessee in the pro- 
fits of the two partnership firms and the 
assessee failed to disclose these amounts 
in the return submitted by her, there was 
therefore plainly and maniféstly a breach 
of the obligation imposed by §. 189 (1) 
requiring the assessee to furnish a return 
of her income in the prescribed form. 
When the assessee failed to show in her 
return the amounts representing the shares 
of her husband and minor daughter in 
the two partnership firms she was guilty 
of concealment of this item of income 
which plainly attracted the applicability 
of S. 271 (1) (c). However, in view of 
Supreme Court decision in AIR 1970 SC 
10 and the fact that specific column for 
showing the income of spouse or child 
was inserted in the return form subse- 
quent to the assessment year i. e. since 
1-4-1972 the assessee could not be said 
to have concealed her income by not dis- 
closing in the return filed by her the 
amounts representing the shares of her 
husband and minor daughter in the part- 
nership firms. Decision of Kerala High 
Court in L.-T. Reference No. 91 of 1969, 
D/- 8-12-1971, Affirmed. (Paras 8, 4) 
Cases Referred: Chronological Paras 
AIR 1970 SC 10:74 ITR 183 4 


Mr. S. C. Manchanda, Sr. Advocate 
(Miss A. Subhashini, Advocate with him), 
for Appellant; Mr. K. T. Harindranath, 
Sr. Advocate (Mr. T. T. Kunhikannan, 
Advocate with him), for Respondent. 


P. N. BHAGWATI, J.:— This appeal 
arises out of proceedings initiated by the 
Revenue authorities for levying penalty 
on the assessee. The assessee is a lady 
and during the assessment year 1964-65 
for which the relevant accounting year 
was the calendar year ended 3ist Decem- 
ber, 1968, the assessee was a partner in 
two partnership firms, M/s. Malabar Tile 
Works and M/s. Malabar Plywood Works 
and along with her there were other part- 
ners including her husband and minor 
daughter. The assessee filed a return of 
income for the assessment year 1964-65 


-1980 


showing Rs. 4754/- as income’ from pro- 
perty and Rs, 4748/- as income from 
‘other sources. The assessee stated in -he 
return under the columr “Profits end 
Gains of Business and Profession” agaimst 
item (b) which required share in the pro- 
fits of a registered firm to be shown 
“please ascertain from the firms’ files -he 
Malabar Tile Works and Malabar Plywcod 
Works”. The assessee, however, did: aot 
show in the return the amounts repre- 
senting the shares of her husband end 
minor daughter in the firms of M/s. Mela- 
bar Tile Works and M/s. Malabar Hy 
wood Works though they were clearly 
` includible in computing the total income 
of the assessee under Section 64 sub-sec- 
tion (1) Cls. (i) and (iii) of the Income-+ax 
Act, 1961. The Income-tax Officer while 
making the assessment included. -he 
amounts representing the shares of the 
assessee’s husband and minor daugkter 
in the profits of these two firms in he 
assessment of the assessee and taxed “he 
assessee on a total income of Rs. 59,508/- 
after including these amounts. Since the 
assessee had not shown these amounts as 
forming of her total income in “he 
return submitted by her, though they 
were clearly includible in her total in- 
come under Section 64, sub-section (1) 
Clauses c) and (iii), the Income-tax Offi- 
cer was of the view that che assessee had 
concealed the particulars of her income 
and rendered herself liable to penelty 
under Section 271 sub-section (1) clause 
(c), and since the minimum penalty levi- 
able on the assessee was Rs. 1000/-, he re- 
ferred the case to the Assistant Appellate 
Commissioner who issued notice under 
Section 274 and .after hearing the astes- 
see, imposed a penalty of Rs. 7000/-. The 
assessee appealed to the Tribunal agaimst 
the order imposing penalty and one of 
the arguments urged on behalf of the 
assessee in support of the appeal was 
that there was no obligation of the as- 
sessee to show in her return the amounts 
representing the shares of her husbend 
and minor daughter in the two firms end 
there was accordingly xro. concealment 
by her of the particulars of her income 
so as to attract the penalty under Sec- 
tion 271 sub-section (1) Cl. (ce). The Tri- 
bunal accepted this argument of the as- 
sessee and held that S. 271 sub-sec, (1) 
Cl. (c) could be invoked only if there 
was concealment of the. “ 
of his income by the assessee” 
words “his income” referred only to ‘he 
-income of the assessee himself and not 


to the income of any other person which 
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might be liable to be included. in the in- 
come of the- assessee by reason of S. 64 
sub-section W Cls, (i) and (iii). The Tri- 
bunal accordingly held that the omission 
or failure of the assessee to disclose in 
her return the amounts representing the 
shares of her husband and minor daughter 
in the two firms as forming part of her in- 
come could not be visited with penalty 
under Section 271 sub-section (1) Cl. 3 
and in this view, the Tribunal allowe 
the appeal and set aside the order im- 
posing penalty. This led to the filing of 
an application for a reference by the Re- 
Tri- 
bunal referred the following question of 
law for the opinion of the High Court: 


“Whether on the facts and in the cir- 

cumstances of the case, the Tribunal is 
correct in law in cancelling the penalty 
levied under Section 271 (1) (c)P” 
The High Court took the view that the 
words used in Section 271 sub-sec. (1) 
Cl. (c) were “his income” and the amounts 
representing the shares of the assessee’s 
husband and minor daughter in the two 
firms could not be said to be the income 
of the assessee, though in computing her 
total income these amounts were liable 
to be included by reason of Section 64 
sub-section (1) Cls, (i) and (iii) and there- 
fore, the assessee could not be said to 
have concealed her income when she did 
not disclose these amounts as forming 
part of her income in the return | sub- 
mitted: by her. The High Court accord- 
ingly answered the question referred to 
it in favour of the assessee and against 
the Revenue. The Revenue thereupon 
poa the present appeal with special 
eave obtained from this Court. 


2. There is a decision of this court 
which is directly in point and it con- 
cludes the determination of the question 
arising in this appeal against the Revenue 
but before we refer to that decision, we 
might first examine the question on 
principle as a matter of pure interpreta- 
tive exercise. Section 271 sub-section (1) 
Clause (c) provides for imposition of 
penalty on an assessee if it is found inter 
alia that the assessee has concealed the 
particulars of “his income.” The question 
is what is the scope and content of the 
words “his. income” occurring in this 
penal provision. Do they refer only to 
the income of the assessee himself or do 
they also take in the income of others 
which is liable to be included in the 
computation of the total income of the 
assessee by reason of the relevant provi- 
sions of the Act, such as Section 64 sub- 
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section (1) Clauses (i) and. (iii)? The 
answer to this. question obviously depends 
upon as to what is “his income” which 
the assessee is liable to disclose for the 
purpose of assessment for concealmeat 
can only be of that which one is bound 
to disclose and yet fails to do so. Sec- 
tion 189 provides for filing of a return of 
income by an assessee and sub-section (1) 
of this section lays down that every per- 
son whose total income during the pre- 
vious year exceeds the maximum amount 
which is not chargeable to income-tax, 
shall furnish a return of his income in the 
prescribed form and verified in the pre- 
scribed manner, and setting forth such 
other particulars as may be prescribed. 
The return of income is required to be 
filed in order to enable the Revenue Au- 
thorities to make a proper assessment of 
tax on the assessee. It must therefore fol- 
low a fortiori that the assessee must dis- 
close in the return every item of income 
which is liable to be taxed in his hands 
as part of his total income. The charge 
of income-tax is levied by Section 4 on 
the total income of the assessee, and 
‘total income’ is defined in Section 2 
sub-section (45) to mean “the total 
amount of income referred to in Sex 
tion 5 computed in the manner laid 
down” in the Act. It is no doubt true that 
the definition of ‘total income’ in Sec- 
tion 2 sub-section (45) refers to Section 5 
and this latter provision lays down that 
all the income, profits and gains accrued 
or arisen to the assessee or received by 
or on behalf of the assessee shall be 
liable to be included in his total income 
but this provision is subject to the other 
provisions of the Act and therefore if the 
income of any other person is declared 
by any provision of the Act to be includi- 
ble in computing the total income of the 
assessee, such incomé would form part 
of the total income exigible to tax under 
Section 4 of the Act. Now, Section 64 
sub-section g is one such provision 
which provides for inclusion of the in- 
come of certain other persons in comput- 
ing the total income of an assessee. 
Clauses (i) and (iii) of this sub-section 
provide that in computing the total in- 
come of an assessee there shall be includ- 
ed all such income as arises directly or 
indirectly to the spouse of such assessee 
from the partnership of the spouse in a 
firm carrying on a business in which such 
individual is a partner as also to a minor 
child of such assessee from the admission 
of the minor to the benefits of the. pait- 


{nership firm. It is clear from this. provi- 
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sion that though ‘the share’ of the spouse 
or minor child.in the profits of a partner- 
ship firm in which the assessee is a part- 
ner is not the income of the assessee but 
is the income of such spouse or minor 
child it is liable to be included in com- 
puting the total income of the assessee 
and it would be assessable to tax in the 
hands of the assessee. The total income 
of the assessee chargeable to tax would 
include the amounts representing the 
shares of the spouse and minor child in 
the profits of the partnership firm. If this 
be the correct legal position, there can be 
no doubt that the assessee must disclose_ 
in the return submitted by him, all 
amounts representing the shares of the 
spouse and minor child in the profits of 
the partnership firm in which he is a 
partner, since they form part of his total 
income chargeable to tax. The words “his 
income” in Section 139 
must include every item of income which 
goes to make up his total income assess- 
able under the Act. The amounts repre- 
senting the shares of the spouse and 
minor child in the profits of the partner- 
ship firm would be part of .“his income” 
for the purpose of assessment to tax and 
would have to be shown in the return of 
income filed by him. 


8. The assessee then contended that 
the return of income which was required 
to be filed by her under Section 189 sub- 
section (1) was a return in the prescribed 
form and the form of the return prescrib- 
ed by Rule 12 of the Income-tax Rules, 
1962 did not contain any column for 
showing the income of the spouse and 
minor child which was liable to be in- 
cluded in the total income of the assessee 
under Section 64 sub-section (1) cls. (i) 
and (iii) and there was therefore no ob- 
ligation on the assessee to disclose this 
income in the return filed by her. This 
contention is also, in our opinion, fallaci- 
ous and deserves . to be rejected. It is 
true that the form of the return prescrib- 
ed by Rule 12 which was in force during 
the relevant assessment year did not con- 
tain any separate column for showing the 
income of the spouse and minor child 
liable to be included in the total income 
of the assessee, but it did contain a Note 
stating that if the income of any other 
person is includible in the total income 
of the assessee under the provisions inter 
alia of Section 64, such income should 
also be shown in the return under the 
appropriate head. This Note clearly re- 

ired the assessee to show in the return 


sub-section (1)| . 
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namely, “Profits and Gains.of Business , 
or Profession” the amounts representicg 
the shares of the husband and minor 
daughter of the assessee in the profits >f 
the two partnership firms. But even 9, 
the assessee failed to disclose these 
amounts in the return submitted by hər 
and there was therefore plainly and mari- 
festly a breach of the obligation imposed 
by Section 189 sub-section (1) requiring ` 
the assessee to furnish a rezurn of her in- 
icome in the prescribed form. It is difi- 
cult to see how the Note in the prescrid- 
ed form of the return could be ignored 
by the assessee and she could conterd 
that despite the Note, she was not liable 
to show in her return the amounts repre- 
senting the shares of her husband and 
minor daughter in the two partnership 
firms. The contention of tke assessee, if 
accepted, would render the Note mean- 
- ingless and futile and turr it into dead 
letter and that would be contrary to all 
recognised canons of construction. There 
can be no doubt that the assessee was- 
bound to show in her return the amourts 
representing the shares of her husband 
and minor daughter in the two partner- 
ship firms: and in failing to do so, sie 
was guilty of concealment of this iten 
of income which plainly attracted the a2- 
plicability of Section 271 sub-section 11) 
clause (c). ; ; i 


4. It is obvious that on this view tae 
order imposing penalty on'the assess3e 
would have to be sustained but there is 
a decision of this Court in V. D. M. RIA. 
M. RM. Muthiah Chettiar v. Commr. f 
Income-tax, Madras (1969) 74 ITR 183: 
(AIR 1970 SC 10) which is binding upen 
us and where we find that a different 
view has been taken by a Bench of 
three Judges of this Court. It was held 
in this case that even if there were amy 
printed instructions in the form of the xe- 
turn requiring the assessee to disclose the 
income received by his w-fe and minor 
child from a firm of which the assess3e 
was a partner, there was, in the absenze 
in the return of any head under which 
the income of the wife cr minor child 
could be shown, no obliga-ion on the ss- 
sessee to disclose this item’ of income, 
the assessee could not be deemed to have 
failed or omitted to disclose fully amd 
truly all material facts necessary for Lis 
assessment within the meaning of Sec- 
tion 34 (1) (a) of the Indian Income-tax 
Act, 1922. With the greatest respect to 
the learned Judges who decided this case, 
‘we do not think, for reasons already ds- 
cussed, that this decision lays down. tae.. 


M/s, Kishinchand Chellaran v. I-T. Commr., Bombay 


-correct law.:on the subject, ` and had it 
‘not been for the fact that since Ist April, 
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1972 the form of the return prescribed 
by Rule 12 has been amended and since 
then, there is a separate column provid- 
ing that “income arising to spouse/minor 
child or any other person as referred to 
in Chapter V of the Act” should be shown 
separately under that column and con- 
sequently there is no longer any scope 
for arguing that the assessee is not bound 
to disclose such income in the return to 
be furnished by him, we would have 
referred the present case to a larger 
bench. But we do not propose to do so 
since the question has now become 
academic in view of the amendment in the 
form of the return carried out with effect 
from Ist April, 1972. We would therefore 
follow this decision in Muthiah Chettiar 

case, which being a decision of a bench; 
of three Judges of this Court is binding} 
upon us, and following that decision, wej 
hold that the assessee could not be saidi 
to have concealed her income by not dis- 
closing in the retum filed by her the 
amounts representing the shares of he 

husband and minor daughter in the twol 
partnership firms. 

5.. We accordingly dismiss the appeal, 
but in the peculiar circumstances of the 
present case, we think that the fair order 
of costs would be that each party should 
bear and pay its own costs throughout. 


Appeal dismissed. 
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have been based on personal knowledg2 
of Manager — Tribunal held ought not 
to have accepted unsupported statement 
of Manager, based on hearsay, that the 
amount was remitted by assessee and 
ought not to have come to the conclu- 
sion that the said amount represented 
concealed income of assessee, 1973 Tax 
LR 90 (Bom), Reversed. (Paras 6, 7) 

Mr. H. G. Advani and Ashok Advani 
Bar at Law, Mr. Hiranadan, Advocates 
Mrs. Sheil Sethi and Mr. K. Balasubra- 
maniam Advocates, for Appellant; Mr. 
P. A. Francis (Miss A. Subhashini Advo- 
cate with him), for Respondent. 


BHAGWATI, f.:— The short question 
which arises for determination in this 
appeal by special leave is whether there 
was any material evidence to justify the 
finding that a sum of Rs. 1,07,850/- was 
remitted by the assessee from Madras to 
Bombay and that it represented the un- 
disclosed income of the assessee. The as- 
sessee before us is the firm of M/s. 
Kishinchand Chellaram and the assess- 
ment year with which we are concerned 
is 1947-48, the relevant accounting year 
being the year ending 6th April, 1947. 
The original .assessment of the assessee 
for this assessment year was completed 
long back, but it seems that some in 
formation was received by the Income- 
tax Officer that a sum of Rs. 1,07,850/- 
was remitted by the assessee from Madras 
by two telegraphic transfers through tha 
Punjab National Bank Limited and the 
Income-tax Officer therefore addressed 
two letters dated 14th January; 1955 and 
10th February, 1955 to the Manager of 
the Punjab National Bank Limited mak- 
ing inquiries about this remittance. Nei- 
ther these two letters nor their copies ap- 
pear to have been brought on record and 
it was common ground between the par- 
ties that they were at no time disclosed 
to the assessee and-even now the copies 
of these two letters which ought to be ia 
the record of the Income-tax Department 
have not been produced before us. The 
Manager of the Punjab National Bank 
Limited replied to the inquiries made by 
the Income-tax Officer by his letter dated 
18th February, 1955 in which he stated: 
“one telegraphic transfer of Rupees 
J,07,350/- sent by M/s. Kishinchand 
Chellaram from Madras was received by 
us on 16-10-46.. I.-T. receipt was issued 
by us on the same day in favour of one 
Mr. Nathirmal and paid in cash on the 
same. day.” ee this letter of the 
Manager of the jab National Bank 
Limited was on the record of the Income- 
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tax Officer, he did not disclose it to the 
assessee nor did he make any reference 
to it in the letters dated 24th February, 
1955 and 4th March, 1955 which he ad- 
dressed to the assessee making inquiries 
about the remittance of Rs. 1,07,350/- 
said to have been made by the assessee 
from Madras to Nathirmal in Bombay. 
These two letters addressed by the In- 
come-tax Officer also make inquiries in 
regard to various other matters besides 
the remittance of Rs. 1,07,350/- and the 
assessee replied to these inquiries by its 
letter dated 24th March, 1955 in which 
amongst other things it pointed out that 
it was not able to trace any entry in its 
Madras books in regard to this remit- 
tance of Rs. 1,07,850/- indicating clearly 
that no such remittance was sent by it 
from Madras to Nathirmal in Bombay. 
There was no further communication 
from the Income-tax Officer to the asses- , 
see until 2nd February, 1956 when the 
Income-tax Officer once again addressed 
a letter to the assessee reiterating that 
one telegraphic transfer of Rs. 1,07,350/- 
was sent by the assessee from Madras 
on 16th October, 1946 in favour of Pun- 
jab National Bank Limited, Kalba Devi 
Road, Bombay and this. amount was paid 
to one Nathirmal in cash on the same day 
and requesting the assessee to explain 
the nature of this transaction and to pro- 
duce the relevant proofs of having ac- 
counted for this amount in its books of 
account. The assessee reiterated by its 
reply dated 9th February, 1956 that it 
had once again looked into its books of 
account but did not find any entry in 
regard to the remittance of Rupees 
1,07,850/- and in the absence of such 
entry, it was not in a position to say any- 
thing further in the matter. Then again 
there was a lull in the correspondence 
for a period of about one year and on 
4th March, 1957, the Income-tax Officer 
once again addressed a letter to the as- 
sessee repeating its request to explain 
the nature of the remittance of Rupees 
1,07,350/-and to produce relevant books 
of account and complaining that the as- 
sessee did not seem to have given any 
reply to his earlier letter dated 2nd 
February, 1956. This complaint was, of 
course, unjustified because the assessee 
had replied to the earlier letter of the In- 
come-tax Officer by its letter dated 9th 
February, 1956. But even so the assessee 
once again reiterated in its reply dated 
18th Mar., 1957 that no amount of Rupees 
1,07,350/- was remitted by the  assessee 


from Madras and pointed out that Nathir- 


` 


1980 


mal was a common name in the Sindhi 
community and requested the Income-tax 
Officer to kindly give his fathers nane 
to enable the assessee to look into the 
matter further and also to inform the as- 
sesseé as to who on behalf of the . asses- 
see purported to have sent the telegra- 
phic transfer from Madras. The Incorre- 
tax Officer did not give any further im- 
formation to the assessee and proceed2d 
to make an order of reassessment uncer 
Section 84 of the Indian Income-tax Act, 
1922 bringing to tax the amount of 
Rs. 1,07,350/- on the ound that it ve- 
presented the apace sled income of the 
assessee. The Income-tax Officer obse-v- 
ed in the order that the Punjab National 
Bank Limited had stated that one tee- 
graphic transfer of Rs. 1,07,850/- was 
sent by M/s. Kishinchand Chellaram 
from Madras and received by them on 
16-10-1946, and “there was no reason to 
doubt the banker’s statement that the 
amount was remitted by M/s. Kish.n- 
chand Chellaram from Madras.” It was 
also stated in the order that the tele- 
graphic transfer was encashed by ane 
Nathirmal who was identified by an ofi- 
cer of the bank and whoss address was 
the same as that of the Bombay offrce 
of the assessee, and it was found from the 
assessee’s records that this Nathirmal was 
an employee of the assessee in the ree- 
vant accounting year-and, therefore, the 
conclusion was irresistible that the te.e- 

aphic transfer was sent Dy the assessee 
rom its Madras office and 2ncashed by tte 
assessees employee. on its behalf in 
Bombay and since it was net accounted sor 
in the books of account it must be held 
to be the undisclosed income of the as- 
sessee. 


2. The assessee being aggrieved 3y 
the order of the Income-tax Officer pre- 
ferred an -appeal to the Assistant Appel- 
late Commissioner. It was pointed out >n 
behalf of the assessee at the hearing of 
the appeal that Nathirmal who was sup- 
posed to have received the amount of 
Rs. 1,07,350/- sent by telegraphic transfer. 
from Madras and to have signed the 
voucher in regard to the receipt of this 
amount as N. B. Bani’ had left the ser- 
vice of the assessee long back and a 
grievance was made that it was not known 
as to who was the person -who was sup- 

osed to have made the remittance on 
ehalf of the assessee, because in the ap- 
sence of this information, it was not 
possible for the assessee ta meet the case 
of the Revenue. The Appsllate Assistant 
Commissioner ` thereupon. obtained from 
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the Madras office of the Punjab National 
Bank Limited a copy of the telegraphic 
transfer application by which the amount. 
of Rs. 1,07,850/- was remitted and this 
copy which was disclosed to the assessee 
showed that the application was signed 
by one Tilok Chand as follows: “Tilok 
Chand, C/o M/s. K. Chellaram, 181,- 
Mount Road, Madras”. The  assessee 
pointed out to the Appellate Assistant 
Commissioner that there were two Tilok 
Chands working in the assessee’s office 
at Madras at the material time, one was 
Tilok Chand Thadani and the other was 
Tilok Chand Chellaram and both these 
Tilok Chands had left thé service of the 
assessee long back. The assessee inform- 
ed the Appellate Assistant Commissioner 
that the whereabouts of Tilok Chand 
Thadani were not known and so far as 
Tilok Chand Chellaram was concerned, 
he was then at Hong Kong. It was also 
pointed out to the Appellate Assistant 
Commissioner that the business in Madras 
was carried on by the assessee in the 
name of M/s. Kishinchand Chellaram 
and not M/s. K. Chellaram and that the 
remittance of Rs. 1,07,350/- said to have 
been made by Tilok Chand was not on 
behalf of the assessee nor was it sent to 
the assessee and that its inclusion as un- 
disclosed income of the assessee was not 
at all justified. The Appellate Assistant 
Commissioner however negatived these 
contentions of the assessee and held that 
the remittance of the amount of Rupees 
1,07,350/- was by an employee of the as- 
sessee from Madras to another employee 
in Bombay and the Bank had also re- 
ported that the remittance related to the 
assessee and hence the burden was on 
the assessee to explain and prove the na- 
ture, and source of the remittance and 
since this burden was not discharged, the 
inclusion of the amount in the assessment 
of the assessee was liable to be sustained. 
The Appellate Assistant Commissioner 
accordingly rejected the appeal and con- 
firmed the assessment of the assessee. 


3. The assessee thereupon preterred 
a further appeal to the Tribunal but this 
appeal was also unsuccessful. The Tri- 
bunal relied on the letter of the Bank 
dated 18th February, 1955 to which we 
have already referred earlier, and sur- 
Prisingly enough, though this letter was 
strongly relied upon -both by the Appel- 
late Assistant Commissioner and the Tri- 
bunal, and an extract of it was given in 
the order of the Appellate Assistant Com- 
missioner, it was not produced before the 
assessee nor was a copy of it given to the. 
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assessee, The Tribunal also placed re- 
liance on another letter dated 9th March, 
_1957 addressed by the Bank to the asses- 
see where it was stated by the manager 
of the Bank that they had received one 
telegraphic transfer from Madras office on 
16th October, 1946 favouring Nathirmal 
and this amount was remitted by the asses- 
see through their Madras office. This 
letter was admittedly written by the 
manager of the Bank to the assessee in 
reply to the assessee’s letter dated 7th 
March, 1957 but obviously it did not carry 
the matter any further since it was in the 
same terms as the letter dated 18th 
February, 1955 addressed by the rnan- 
ager of the Bank to the Income-tax Offi- 
cer. The Tribunal then proceeded to ob- 
serve that :— 


“The assessee was not in a position to 
show that the respective employees in 
Madras and Bombay were carrying on 
any business and were in a_ position to 
send from .one place to another such a 
large sum of Rs. 1,07,850/-. The assessee 
merely informed the Income-tax Officer 
that it had nothing to do with this amount. 
It would have been easy for the assessee 
to have the said persons examined so as 
to show that the sum of Rs. 1,07,350/- 
cannot represent any amount belonging 
to the assessee. But for the reasons best 
known to itself it did not choose to do 
so. By remitting the amount as cash and 
by not bringing it into its books the as- 
sessee cannot escape the consequences of 
having to explain the source for this and 
especially when the bank through which 
the amount was remitted has in categori- 
cal terms stated that the remitter from 
Madras was the assessee. It would have 
been open to the assessee to establish the 
contrary by showing that the banks 
statement that the assessee did remit the 
amount is not correct and thus displace 
the evidence on record, but it did not 
choose to examine the bank officers with 
reference to this aspect either. There- 
fore, this is a case where a sum of 
Rs. 1,07,350/- has been remitted by the 
assessee as shown by the banks letter, 
from Madras to its employee in Bombay 
which has not been brought to book. In 
the said circumstances, it is for the as- 
sessee to explain the source for the fund 
and it cannot escape the consequence by 
merely adopting an attitude of non-co- 
operation.” 


The Tribunal accordingly held that the 
assessée had not satisfactorily explained 
the source of the amount of ‘Rs. 1,07,350/- 
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and the Income-tax Officer was’ therefore 
justified in adding this amount. as the 
undisclosed income of the assessee. 


4. This order of the Tribunal led to 
the filing of an application for a refer- 
ence by the assessee and on the applica- 
tion being rejected by the Tribunal, the 
assessee preferred an application to the 
High Court for directing the Tribunal to 
make a reference and on this application, 
the High Court directed the Tribunal to 
refer the following question for the opi- 
nion of the High Court: 


“Whether there was any material evi- 
dence to justify the findings of the Tri- 
bunal that the amount remitted by an 
employee of the Madras Branch to an 
employee of the Bombay Branch was the 
income of the firm of M/s. Kishinchand 
Chellaram from undisclosed source?” 


5. The Tribunal thereupon drew up a 
statement of the case and referred the 
above question to the High Court. The 
entire evidence in the case was consider- 
ed by the High Court and taking the view 
that there was material evidence to justify 
the finding that the amount Rs. 1,07,350/- 
remitted by Tilokchand to _Nathirmal 
was the undisclosed income of the asses- 
see, the High Tourt answered the ques- 
tion in favour of the Revenue and against 
the assessee. The assessee thereupon pre- 
ferred the present appeal with special 
leave obtained from this Court. 

6. The sole question which arises for 
determination in this appeal is whether 
there was any material evidence to justify 
the findings of the Tribunal that the 
amount of Rs. 1,07,850/- said to have 
been remitted by Tilokchand from Madras 
represented the undisclosed income of 
the assessee. The only evidence on which 
the Tribunal could rely for the purpose 
of arriving at this finding was the letter 
dated 18th February, 1955 said to have 
been addressed by the Manager of the 
Punjab National Bank Limited to the In- 
come-tax Officer. Now it is difficult to 
see how this letter could at all be relied 
upon by the Tribunal as a material piece 
of evidence supportive of its finding. In 
the first place this letter was not dis- 
closed to the assessee by the Income-tax 
Officer: and even though the Appellate 
Assistant Commissioner reproduced -an 
extract from it in his order, he did not 
care to produce it before the assessee or 
give a copy of it to the assessee. The 
same position also obtained before the 
Tribunal and the High Court and it was 
only when a supplemental statement of 
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the case was called for by. this Court by 
its- order dated 16th August, 1979 that, 
according to the Income-tax Officer, tais 
letter was traced by him and even then 
it was not shown by him to the assessee 
but it was forwarded to the Tribunal and 
it was for the first time at the hearing 
before the Tribunal in regard to the pre- 
paration of the supplemental statement 
of the case that this letter was shown to 
the assessee. It will therefore be seen 
that, even if we assume that this letter 
was in fact addressed by the manager of 
the Punjab National Bank Limited to zhe 
Income-tax Officer, no reliance could be 
placed upon it, since it wes not shown to 
the assessee until at the stage of pre- 
paration of the supplemental statement 
of the case and no opportunity to crcss- 
xamine the manager of zhe Bank could 
in the circumstances be sought or avai.ed 
. Jof by the assessee, It is trae that the pro- 
ceedings under the Income-tax Law are 
not governed by the strict rules of evi- 
dence and therefore it might be said 
that even without calling the Manazer 
of the Bank in evidence to prove this 
letter, it could be taken imto account as 
evidence. But before the Income-tax 
Authorities could rely upcn it, they ware 
bound to produce it before the assessee 
so that the assessee could controvert zhe 
statements contained in it by asking for 
an opportunity to cross examine ‘he 
Manager of the Bank wth reference to 
the statements made by him. Moreover, 
this letter was said to have been address- 
ed by the Manager of the Bank to ‘he 
Income-tax Officer on 18th Februery, 
1955 in relation to a remittance alleged 
to have been sent on 16ta October, 1546 
and it is impossible to believe in the ab- 
sence of any evidence to that effect, that 
manager who wrote this letter on J8th 
February, . 1955 must have been incharge 
of the Madras Office on 16th’ October, 
1946 su as to have personal knowledge as 
to who remitted the amount of Rupees 
1,07,350/-. What the Manager of the 
Bank wrote in this letter could not 
sibly be based on his personal know- 
ledge and it does not appear from the 
letter as to what were ths original decu- 
ments and papers from.which he gathered 
the information conveyed by him to the 
Income-tax Officer. The statements con- 
tained in this letter addressed by the 
Manager of the Bank to the Income-tax 
Officer were in the nature of hearsay evi- 
idence and could not be relied upon by 
-ithe Revenue authorities. The Reveaue 


authorities could have very well called 
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upon the manager of the Bank to produce 
the documents and papers on the basis 
of which he made the statements contain- 
ed in his letter and confronted the asses- 
see with those documents and papers but 
instead of doing so, the Revenue auth- 
orities chose to rely merely on the. state- 
ments contained in the letter and that 
too, without showing the letter to the as- 
sessee. There is also one other important 
circumstance which deserves to be noted. 
It appears that when the letter dated 9th 
March, 1957 was addressed by the man- 
ager of the Bank to the assessee, a copy 
of it was forwarded by the manager to 
the Income-tax Officer and this copy 
contained the following endorsement :— 


“Copy to Mr. T. K. Surendran, 2nd 
Income-tax Officer, Income-tax Office, 
C-IV Ward, Bombay for information with 
reference to his summons dated 5-3-1957. 
One only T. T. for Rs. 1,07.350/- was re- 
ceived with particulars as above, Mr. 
Nathirmal was identified by Mr. B. N. 
Mallaya, the then Officer in our office.” 
This copy of the letter dated 9th March, 
1957 was obviously in the record of the 
Income-tax Officer but it was not dis- 
closed to the assessee at any stage and 
according to the Income-tax Officer, it 
was not traceable until the case came 
back to him for evidence in connection 
with the: preparation of the supplemental 
statement of the case, He then seemed 
to trace it and forwarded it along with 
his report to the Tribunal and 
it was at the hearing before the. 
the Tribunal in connection with the sup- 
plemental statement of the case that it 
was shown to the assessee for the first 
time. It is difficult to understand how this 
copy of the letter dated 9th March 1957 
as also the letter dated 18th February, 
1957 said to have been addressed by the 
Manager of the Bank to the Income-tax 
Officer were not traceable in the records 
of the Income-tax Officer all this time 
and they came to be traced only when 
the supplemental statement of the case 
was called for by this Court. There is no 
explanation given by the Revenue as to 
why these two. important documents 
were not traceable and they were not dis- 
closed to the assessee. The reason per- 
haps was, and this was the suggestion 
made by the learned counsel appearing 
on behalf of the assessee, that the Reve- 
nue authorities did not wish to give ‘an 
opportunity to the assessee to call the 
manager of the Bank for cross-examina- 
tion, lest the edifice which they wanted 
to construct for taxing the.assessee on the 
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amount of Rs. 1,07,350/- might be jeo- 
pardised. It is interesting to note that 
the endorsement made at the foot of the 
copy of the letter dated 9th March, 1957 
sent to the Income-tax Officer clearly 
shows that the Manager of the Bank was 
served by the Income-tax Officer with a 
summons dated 5th March, 1957 and one 
can reasonably presume that the Manager 
of the Bank must have appeared in ans- 
wer to the summons before the Income- 
tax Officer and given his statement.’ But 
no such statement has been, produced by 
the Revenue authorities nor are we told 
as to what happened when the Manager 
of the Bank appeared in obedience to 
the summons. It is impossible to believe 
that the Manager of the Bank should 
have failed to appear before the Income- 
tax Officer in answer to the summons 
and there is no doubt that his statemerit 
must have been recorded. The question 
then is, why has this statement been kept 
back by. the "Revenue authorities? Even 
if we assume that the Income-tax Officer 
did not record the ‘statement of the 
Manager of the Bank, it is difficult to ap- 
preciate why he should not have done so 
and probed into the matter further with 
a view to: finding out what was the basis 
on which the manager had made the 
statement that the remittance was sent 
by the assessee. We are clearly of -the 
view that the letters dated 18th February, 
1955 and 9th March, 1957 did not consti- 
tute any material evidence which the 
Tribunal: could ‘legitimately have taken 
into account for the purpose of arriving 
at the finding that the amount of Rupees 
J,07,350/- was remitted by the assessee 
from Madras, and if these two letters are 
eliminated from consideration, it is ob- 
vious that there was no material evidence 
at all before the Tribunal which could 
support this finding. 


7. But even if these two letters dated 
18th February, 1955 and’ 9th:March, 1957 
were to be taken into account, we do not 
think they supply any’ reasonable basis 
for reaching the finding that it was the 
assessee which sent the remittance of 
Rs. 1,07,350/-. It is undoubtedly true that 
the Manager of the Bank stated in these 
two letters that the amount of Rupees 
1,07,350/- was remitted by the- assessee 
through the Madras office of the Bank, 
but this statement which was 
not based on the personal knowledge of 
the manager, which was not supported 
by -any documents or papers produced by 
the manager and in regard: to which it 
was not known as to what was the mate- 
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rial on which it was based, was clearl 
belied by the original application for re- 
mittance which was signed by Tilok- 
chand in his own name and not on behalf 
of the assessee. The primary evidence 
before the Tribunal in. regard to the re- 
mittance of the amount of Rs. 1,07;350/- 
was the application signed by Tilokchand 
and this application clearly showed that 
it was Tilokchand and not the assessee 
which remitted the amount of Rupees. 
1,07,850/- from Madras. There can be no 
doubt that if the ‘amount had been -re- 
mitted by Tilokchand on behalf of the 
assessee, he would have signed the ap- 
plication on behalf of the assessee and 
not in his own name. We fail to appre- . 
ciate how, in the face of this primary 
evidence showing Tilokchand as the per- 
son who remitted the amount of Rupees 
1,07,850/-, the Tribunal could possibly 
accept the unsupported statement of the 
Manager of the Bank, based on hearsay, 
that the -amount ‘was remitted by the as- 
sessee. Unfortunately, the Revenue au- 
thorities did not produce copies of the 
letters dated 14th January, 1955 and 10th 
February, 1955 addressed by the Income- 
tax Officer to the Manager of the Bank. 
Copies of these letters, if produced, 
would perhaps have shown that the sug- 
gestion that the amount of Rs. 1,07,350/- 
was remitted by the assessee was made 
by the Income-tax Officer and taking the 
cue from this suggestion, the Manager 
of the Bank might have stated that the 
telegraphic transfer of Rs. 1,07,350/- was 
sent by the assessee. It is to our mind im- 
possible to hold, in the face of the ap- 
plication for remittance signed in the 
name of Tilokchand, that this amount was 
sent by the assessee and the finding to 
that effect reached by the Tribunal must 
bé held to be ‘unreasonable and perverse. 





` What at the highest-could be said to be 


established by -the ‘material evidence on 
record is that Tilokchand remitted the 
amount of Rs.” 1,07,850/- from. Madras 
and this amount was received by Nathir- 
mal in Bombay. ‘Even if we accept that 
Tilokchand and Nathirmal were em- 
ployees -of the assessee as held by the 
Tribunal, the utmost that could be said 
is that an employee of the assessee in 
Madras remitted the amount of Rupees 
1,07,850/- to another .employee in Bom- 
bay. But; from this premise. it does not 
at all follow that the remittance was 
made: by the employee in Madras on be- 
half of the assessee or that it was receiv- 
ed by the employee in Bombay on be- 
half of the assessee. ‘The burden was. om 
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the Revenue to show that the - amount 
of Rs. 1,07,350/- said to have been remit- 
ted from Madras to Bombay belonged to 
the assessee and it was rot.enough zor 
the Revenue to show that the amount 
was remitted by Tilokchard, an emploree 
of the assessee, to Nathirmal, another 
employee of the assessee. Zt is quite po:si- 
ble that Tilokchand had resources of his 
own from which he could remit -he 
amount of Rs. 1,07,350/- to Nathirmal. It 
was for the Revenue to rule out this po:si- 
bility by bringing proper evidence, on re- 
cord, for the burden of showing that -he 
amount was remitted by the assessee was 
on the Revenue. Unfortunately, for zhe 
Revenue, neither Tilokchend nor Nathir- 
mal was in the service of the assessee at 
the time when the assessment was re- 
opened and the assessee could not there- 
fore be expected to call them in evideace 
for the purpose of helping the Reveaue 
to discharge the burden which lay upon 
it. We must therefore hold that there was 
no material evidence at -all before the 
Tribunal on the basis of which the Tri- 
bunal could come to the finding that -he 
amount of Rs. 1,07,350/- was remitted by 
the assessee from Madras and that it re- 
presented the concealed income of ihe 
assessee. 


8. We accordingly allow the appzal, 
set aside the judgment of the High Ccurt 
and answer the question referred by the 
Tribunal in favour of the assessee’ and 
against the Revenue. The Revenue will 
pay the costs of the assessee throughout. 

’ Appeal allowed. 


AIR 1980 SUPREME COURT 2123 
(From: Madras)* 
P. 5. KATLASAM AND 
' D. A. DESAI, JJ. 


Civil Appeal No. 1206 of 1969, D/- 27- 
10-1978. 


K. Doraiswami Naidu, Appellant v. 
The Church of Christ, the King, by its 
Paris Priest, Respondent, . 

Constitution of India, Art. 136 — p- 
peal under — Finding as to bona fide re- 
quirement of building by landlord — {n- 
terference, if open. (Madras Buildings 
(Lease and Rent Control)- Act (18 of 
1960), S. 14 G). 


Where in revision under Section (15, 
Civil P. C. against the order of District 


C. R.P. No, 459 of 1967, D/- 7-11-1368 
(Mad). 


CW/JX/B750/79/SSG" 








K. Doraiswami Naidu v. The Church of Christ 


S.: C: 2123 


Judge under Section 25 of the Madras 
Act the High Court reversed the findings 
of the District Judge holding: that the 
requirement of the building by the land- 
lord was bona fide for the purpose of de- 
molition and reconstruction, on appeal by 
the tenant under Article 136 of the Con- 
stitution the finding of the High Court 
was not interfered with. C. R. P. No. 459 
of 1967. D/- 7-11-1968 (Mad), Affirmed. 
' {Para 2) 
P. S. KAILASAM ,J.:— This is an ap- 
peal by special leave under Art. 136 of 
the Constitution of India against the judg- 
ment of the High Court of Judicature at 
Madras in C. R. P. No, 459 of 1967 dated 
7th November, 1968. The landlord is the 
Church of Christ, the King, by its Paris 
Priest in Coimbatore applied for eviction 
of the tenant, the appellant herein, The 
tenant occupied the premises on a 
monthly rent of Rs. 165/-. The tenancy 
agreement -was for a period of 5 years. 
The respondent-Church issued a notice 
Exh, A-1 on 22-4-1963 calling upon the 
tenant to vacate the premises since the 
Church wanted to demolish and recon- 
struct the existing building. Ultimately, 
the- Church filed R.C.O.P. No. 232 of 
1963 under Section 14 (1) (b) of the Mad- 
ras Buildings (Lease and Rent Control) 
Act. The petition was contested and the 
Rent Controller held that the plea of the 
Church that the premises was required 
for demolition: and reconstruction was 
not bona’ fide and dismissed the petition. 
On appeal, the Court of Subordinate 


.Judge, Coimbatore, in appeal No, 39 of 


1964 allowed the appeal and ordered 
eviction of the appellant from the pre- 
mises. The tenant took up the matter to 


the District Judge and the District 
Judge in exercise of his revisional 
powers under Section 25 of the 


Madras Buildings (Lease and Rent Con- 
trol) Act, allowed the revision and dis- 


‘missed the eviction petition filed by the 


Church, The Church thereupon -filed 
Civil Revision Petition No. 459 of 1967 
to the High Court under Section 115 of 
the: Civil Procedure Code. The High 
Court reversed the findings-of the Dis- 
trict Judge holding that the requirement 
of the Church was bona fide, allowed the 
revision petition and ordered the eviction 
of the appellant. 


2. Before us, the appellant-tenant 
challenged the order of the High Court 
on the ground that it has no jurisdiction 
to interfere with the order of the Dis- 
trict- Judge. We find from the facts that 
there could be no difficulty in accepting 
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the contention of the Church that it 
bona fide required the- building for the 
purpose of demolition and reconstruction 
and the view taken by the District Judge 
in revision revising the order of the ap- 
pellate Court is unsustainable, It is alsa 
clear that the Church had ample funds, 
Apart from the other circumstances, it 
is seen that in the court of appeal before 
the Subordinate Judge the Church of- 
fered that it would have no objection to 
lease out one portion of the new build- 
ing to the tenant for the same rent as 
paid by the other adjoining tenants. The 
Church further agreed to give sufficient 
space behind the new buildings for use 
as a godown. This offer was unfortunate- 
“fly not accepted by the tenant. We agree 
with the appellate Court on the facts, 
that there could be no doubt that the 
claim of the Church is bona fide and ir- 
resistible. The High Court was right in 
ordering eviction. Before us the learned 
counsel for the Church told us that the 
Church would abide by the undertaking 
it gave to the appellate court, namely, 
that he would lease out one portion of 
the new. building to the appellant for the 
same rent as may be paid by the adjoin- 
ing tenants of the new building. The ap- 
peal is without merits. The fair offer 
strengthens our view. that the claim of 
the Church is bona fide. In dismissing 
the appeal we direct that the landlord- 
Church will abide by the undertaking. 
The tenant will have 3 months time from 
today to vacate and give vacant posses- 
sion of the property to the Church. The 
Church will demolish and reconstruct the 
building within eighteen months from 
the date on which vacant possession is 
delivered to it by the appellant. The ap- 
peal is dismissed. As. the tenant did not 
avail himself of the fair offer that was 
made to him by the Church in the court 
of appeal, we direct that the appellant 
will pay the costs of the respondent 
throughout, i 


Appeal dismissed, 


AIR 19380 SUPREME COURT 2124 
(From: Gujarat) 

V. R. KRISHNA IYER, AND 
A. C. GUPTA, JJ. 

Civil Appeal No. 245 of 
17-12-1975. m , 
N. M. Desai, Appellant v. The. Tes- 
teels. Ltd., and another, Respondents.. 


1970, Dj- 


N.. M. Desai v.. Testeels Ltd.- 


Sec. 33 (2) — Dismissal 


A.L R. 


Industrial Disputes . Act- (14 . of - 1947), | 
of employee 
pending industrial dispute — Order re- 
fusing or granting approval must be 
speaking order. (Constitution of India, 
Art. 226) Judgment of Gujarat High 
Court, Affirmed. i (Para 3) 


KRISHNA IYER, J.:— The appellant, 
the Conciliation Officer Ahmedabad, 
preferred this appeal by certificate. 


2. The brief facts are that a certain 
employee of the first respondent was 
sought to be dismissed by it at a time 
when there was an industrial dispute 
pending conciliation. So, the Manage- 
ment sought the approval of the Con- 
ciliation Officer as required by the 
proviso to Section 33 (2) of the Indus- 
trial Disputes Act, 1947, The appellant 
officer passed an order refusing ap- 
proval but assigning no reasons what- 
ever, The aggrieved Management chal- 
lenged the said order on the score 
that a quasi-judicial power could not 
be exercised without complying with 
the obligation to pass a speaking order. 
The question was considered at great 
length by. a Full Bench of the High 
Court of Gujarat to which it was re- 
ferred. The conclusion arrived at was 
that the order was void because every 
order passed by a quasi-judicial auth- 
ority should contain reasons on the 
face of the order, In this view, the 
High Court set. aside the order and 
remitted the matter back to the Con- 
ciliation Officer. All this took place 
way back in 1969. . 


3. We are not persuaded that the 
proposition of law which appealed to 
the High Court is wrong. It follows 
that the order of the Conciliation Offi- 
cer impugned is bad and the appeal 
must fail. 


4. It transpires that the respondent 
Management has since reached a settle- 
ment of the dispute with the employee 
concerned and so the question itself 
has become purely academic. The re- 
spondent has not entered appearance 
either. >= 


` 5. In these circumstances, 
is dismissed ‘without ` costs. 
Appeal dismissed. 


the appeal 
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- of court-fees — 


1880 


- AIR 1980 SUPREME COURT 2125 - 


V. R. KRISHNA IYER AND A. D. 
KOSHAL, JJ. 
__, Civil Misc. Pem. No. $858 of 1986, 

D/- 7-10-1980. . ; 

M/s. Central Coal Fields Ltd. and =n- 
other, Petitioners v. M/s. Jaiswal Ceal 
Co. and others, Responders. 

(A) Constitution of India, Arts. 14, 39-A, 
Sch. VII List U Entry 3 — Court-fees — 
Scales of levy — Should have correlation 
with expenditure on the administraton 
of civil justice and should not result in 
denial of effective access to justice aad 
equality before law. (Para 2) 


(B) Constitution of India, Art. 186 — 
Scope — Supreme Court competent to 
‘adopt procedure to achieve quick just-ce 
— No vested right in procedure — L-ti- 
gation involving payment of huge amount 
Parties if directed to 
seek regular remedies 
ordinate lapse of time before litigation 
is finally decided —- The Supreme Court 
direeted. the parties to arbitration tFus 
ensuring quick justice. 

A person instituted a suit against Gav- 
ernment in which the court-fee payable 
was nearly Rs. 3 million. The suit was 
filed by him as an indigent person and 
therefore no court-fees were paid. The 
trial Court decreed the suit for Rs. 3 
crores against the Government. Filng 
of appeal involved payment of Cortt- 
fees to the tune of Rs. 28 lakhs. In srch 
situation the Government preferred ap- 
Pest by special leave to the Supreme 

ourt, 


In the circumstances of the case in 
order to save time and money and to 
achieve finality the Supreme Court 
directed the parties to arbitration instead 
of sending the parties to pursue regular 
statutory remedies which would invaive 
inordinate lapse of time, observing that 
no party has a vested right in the lenzth 
of litigation and .every honest suitor must 
readily consent to a baie procedure which 
will produce quick justice without de- 
valuation of its quality. (Para 4) 


KRISHNA IYER, J.: — “All is well that 
ends well” and that way we have some- 
thing happy to deliver in -his short orcer. 


Even so, this litigation has lessons to 
teach and promises to keep and susely 
bears testimony to many a bane of the 


Indian litigative process. 
2. The respondent, claiming to be a 
firm doing business in ccal, brought a 
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suit before the District'Court for a few 
ambitious crores of rupees by way of 
damages against the petitioner herein, a 
public-sector corporation owned by the 
Central Government and engaged in min- 
ing coal and making it available to the 
community. This adventurous litigant. 
according to the Corporation, instituted 
the present suit for recovery of an astro- 
nomical sum hoping that by this strategy 
it could do business by abusing the pro- 
cess of the court, pressurise the State to 
settle with it and thus obtain a large pro- 
fit through the speculative business of a 
suit. Its investment was nil because it 
took care to exaggerate the claim to such 
an unlimited figure that the  court-fee 
was colossal enough to give it the ad- 
vantage of being treated a pauper. While 
it is deplorable that some speculators 
gamble in litigation using the strategem 
of pauperism, it is more deplorable that 
the culture of the magna carta notwith- 
standing the anglo-Indian forensic system 
— and currently free India’s court pro- 
cess — should insist on payment of court- 
fee on such a profiteering scale without 
correlative expenditure on the administra- 
tion of civil justice that the levies often 
smack of sale of justice in the Indian Re- 
public where equality before the law is a 
guaranteed constitutional fundamental 
and the legal system has been directed 
by Art. 89A “to ensure that opportunities 
for securing justice are not denied to any 
citizen by reason of economic.... dis- 
abilities.” The right of effective access 
to justice has emerged in the Third World 
countries as the first among the new 
social rights what with public interest 
litigation, community based actions and 
pro bono publico proceedings. “Effective 
access to justice can thus be seen as the 
most basic requirement—the most basic 
‘human right’ — of a system’ which pur- 
ports to guarantee legal rights.”(1) 

8. In the present case, having regard 
to the suit claim, the court-fee was near- 
ly Rs. 3 million, ‘sufficiently ballooned to 
enable the petitioner to be regarded as 
an indigent person who thereby was re- 
lieved of affixing any court-fee whatever. 
The State, and failing it some day, the 
court, may have to consider, from the 
poe of view of policy and constitutiona- 
ity, whether such an inflated price for 
access to. court justice is just or legal. We 
make these observations because in. the 
later stages of .this litigation the Central 
Government itself felt the pinch and sought 








0) M. Cappelltti, Rabels Z (1976) 609 at 
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to circumvent the payment of court-fee as 
we will presently see. The suit was post- 
ed for the respondent-Corporation to file 
its written statement but procrastination 
on the part of one or other of the parties 
has become so pathological that neither 
Government, nor its public sector off- 
spring is an exception to asking for ad- 
journments with confident insouciance. 
The respondent-Corporation dawdled al- 
though it had good ground to seek more 
time to collect distant material and pro- 
cess it into a meaningful defence state- 
ment. The trial court beeved by the plea 
for more adjournments, rejected the re- 
quest at one stage and decreed the sui: 
for around Rs. 3 crores against the Cor- 
poration without so much as even the 
presentation of its written statement. The 
Central Government and the Corporation 
were shocked at this over-speed of the 
trial judge heedless of the need for a 
reasonable time to plead its case. In a 
society of stagnation, speed in action pro- 
duces surprises. The slow motion pheno- 
menon is of course shared by all the three 
instrumentalities under the Constitution 
ninoiga law’s delays in court alone have 
been highlighted before the public. Be 
that as it may, when the Corporation, 
which flourishes on the resources of the 
nation and the public exchequer, was 
faced with a decree for a stupendous sum. 
it readily chose to challenge the liability 
but quickly found that the court-fee would 
be a huge burden being of the order of 
Rs. 28 lakhs. The subject-matter, at least 
on paper, was so heavy that coming te 
the Supreme Court by either party was 


an ey On legal advice the 
Corporation hit upon the intelligent 
strategy of avoiding heavy  court-tee 


by adopting the device of by-passing the 
High Court and journeying straight to the 
Supreme Court by seeking special leave 
to appeal. Two advantages accrued from 
this unusual step. The court-fee in the 
Supreme Court was small and the Cor- 
poration could save the large  court-fee 
payable for getting justice from the High 
Court. If the Central Government or its 
agent discovered that the court-fee was 
disastrously back-breaking, one should have 
expected it, as the promoter of inexpen- 
sive justice for the people, to undertake 
uniform legislation reducing the scale of 
court-fees consistently with economic 
justice and civilised processual jurispra- 
dence in other socialist and non-socialist 
countries. We made these observations tc 
the learned Attorney General who agreec 
that he would draw the attention of .-the 
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concerned State and the Central Govern- 
ment to this injustice to consumers of 
justice. 


4, When this litigation thus arrived in 
the Supreme Court we resorted to a 
benignant expedient which would save 
both sides time, toil and money. This liti- 
gative episode could have ordinarily last- 

a quarter of a century what with the 
enormous inconvenience of conducting 
cases in a system of procedural com- 
plexity compounded by appeals upon ap- 
peals and matched by the expensiveness. 
This Court, therefore, took the initiative, 
activist fashion, to produce an early 
finality to the dispute by resort to the 
arbitral process as an effective alterna- 
tive. No party has a vested right in the 
length of litigation and every honest suitor 
must readily consent to a fair procedure 
which will produce quick justice without 
devaluation of its quality. Counsel on 
both sides rose to the occasion and per- 
suaded their clients to see sense and save 
costs. Thus, on an earlier occasion, we 
referred this dispute to the arbitration of 
Shri H. R. Khanna, retired Judge of this 
Court. Within months he heard the par- 
ties, considered the merits and pronounc- 
ed his award on September 2, 1980. Both 
the parties sought and got final justice 
through this award within a year of ar- 
riving in this Court. Had we contented 
ourselves with the only point in dispute 
before us, viz. whether the decree for 
three crores of rupees without hearin 
the other side, should have been eer 
or not and had we stopped with reversing 
the decree and remanding the suit for 
fresh trial, the wheels of Court justice 
would have trundled slowly. And by the 
time the case had its leisurely life in the 
District Court, its long lap in the High 
Court and its last chapter in this Court 
decades would have gone by. Fortunately, 
the step we took yielded rich dividends, 
so much so the subject of -dispute is now 
being silenced for ever. 


5.. The passing of a decree by this 
Court in terms of the award made by 
Shri H. R. Khanna and filed into this 
Court is all that remains to be done. Of 
course, the costs of the suit including the 
fee for the Arbitrator also have to be de- 
cided. We see no objection whatever to 
give effect to the award and pass a de- 
cree dismissing the suit. Luckily, no ob- 
jections have been urged either and so 
we dismiss the suit and make a decree in 
that behalf. 

6. The only other point on which a 
brief argument has been made relates to 


1980 © G Raminaidu v. 


the costs and the half shar2 of the Arbé- 
trator’s fee which we had directed in tke 
begining should be paid ky the respon- 
dents (plaintiffs). Shri’ Gupta, however, 
+ contends that he should nat be subjected 
to costs. He is a pauper and has lost hás 
suit. The petitioners (defendants) have 
saved the enormous court-fee of neariy 
Rs. 80 lakhs by avoiding the High Court. 
Moreover, as a good litigant, though ba- 
latedly, he is not ressing any objection 
to the award. The leamed Attorney 
General virtually left the matter to the 
Court as costs are discreticnary. We cor 


sider that in the circumstances of the case ' 


the parties must be directed to bear their 
costs throughout and the petitioners (de- 
fendants) should pay the full sum f 
Rs. 25 ,000/- to the Arbitrator, relieving 
the respondents (plaintiffs) from ay liabi- 
lity on this score. 


Order accordingly: 


' 


AIR 1980 SUPREME COURT 2127 
(From: Andhra Pradesh) 


S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No. 106 af 1974 
D/- 22-1-1980. 
Gedda Raminaidu and »thers Appel- 


ris v. State of Andhra Pradesh, Respon- 
ent. 


_ Penal Code (45 of 1860), Sections 395, 
397 Conviction under, . for having 
sought to fish in tank belonging to com- 
plainant by force — Claim`-of accused 
that they reasonably believed tank to be 
belonging to Government — Claim mast 
he based on some documents or title, 
however,‘ weak it may be. Judgment of 
Andhra Prage High Court, Affirmed. 
(Para 2) 
FAZAL ALI, J.:— This appeal by 
certificate is directed against a judgment 
of the Andhra Pradesh High Court ccn- 
victing the appellants under Section 148 
IPC to one year R. I, Appellants Nos. 1, 
2 and 3 under Section .39£/397 to 7 years 
R. I. and Appellants Nos. 4 to 12 under 
Section 395 to 5 years R. L The facts of 
the case have been detailed in the judg- 
ment of the High Court. 


2.. Counsel for the appellants sibit- 
ed before us that ‘having regard to’ he 
proved facts of the case the appellants 
could not be said to have committed any 
offence under Sec, 395 or 397 IPC because 


IX/JX/A978/80/GDR . 


State of A. P. S. C. 2197 


they sought merely to assert a bona fide 
claim of right in fishing- in the tank which 
they believed to belong to the Govern- 
ment. The concurrent findings of fact of 
the courts below, viz., Sessions Judge and 
the High Court, which are based on a 
fair and complete consideration of the 
gral and documentary evidence led by 
the prosecution is that the Tank in ques- 
tion belonged to private persons viz., the 
complainants which was leased out to 
them from year to year. During the 
period of the occurrence PW-6 was the 
person to whom the tank was leased, Ac- 
cording to the prosecution as many as 400 
persons variously armed with deadly 
weapons came to the tank, tried forcibly 
to take away fishes from the tank and 
‘when the witnesses protested they were 
threatened with dire consequences and 
even with the fear of death if they tried 
to interfere with the act of theft sought to 
be committed by the appellants. The 
courts below have accepted the prosecu- 
tion case in toto. The appellants have not 
produced a single document to show that 
the tank belonged to the Government or 


- that there was any iota of evidence to 


support the appellants’ stand that they had 
any bona fide claim to the tank. It is well 
settled that the question of bona fide 
claim of right arises only where the ac- 
cused show to the courts satisfaction that 
their belief is reasonable and is based on 
some documents or title, kowene weak 
it may be, 

3. In the instant case, however, the ap- 
pellants sought to fish in the tank by 
Sheer force of arms. For these reasons 
we are unable to agree with the counsel 
for the appellants that the case of dacoity 
has not been made out or that the case 
would only be one of simple theft. _ 

_ 4 So far as appellants 1, 2 and 3 are 
concerned there is consistent evidence of 
the prosecution: witnesses to show , that 
they were armed with deadly weapons 


„and actually brandished them and threat- 


ened the complainants not to interfere 
with their fishing in the tank. The evi- 
dence also established that fishes of the 
value of Rs. 400/- were taken away by 
the appellants. In these circumstances, 
therefore, there can be no doubt so far 
as appellants Nos,.1, 2 and 3 are concern- 
ed. that they were clearly guilty of Sec- - 
tion 395/397 and the High Court was fully 
justified in. imposing the ‘ minimum 
sentence required under the law viz., 7 


years. So far. as the appellants 
Nos, 4 to. 12 are concerned they 
have been convicted only .. under 
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Section 395 and in the peculiar circum- 
stances of this case we feel that the 
sentence given to them errs on the side of 
severity, We, therefore, while maintain- 
ing the conviction of the appellants Nos, 
4 to 12 under Section 395 of the IPC, re- 
duce the sentence to three years R. I. The 
appellants will of course get the benefit 
of Section 428 of the Cr. P. C. in comput- 
ing the period of sentence already served. 
With this modification the appeal is dis- 
missed, 

Appeal dismissed. 


AIR 1980 SUPREME COURT 2128 
(From: Punjab and Haryana) 


R. S. SARKARIA AND O. CHINNAPPA 
REDDY, JJ. E 


Criminal Appeal No. 189 of 1975, D/- 
11-9-1980. 


Nand Singh and others, Appellants v. 
State of Punjab, Respondent. 


Evidence Act (L of 1872), S. 8 — Cri- 
minal trial — Appreciation of evidence 
— Witnesses found to have received very 
serious injuries — Their presence at the 
occurrence cannot possibly be doubted by 
styling those injuries as_ self-inflicted. 
Decision of Punjab and Haryana High 
Court, Affirmed. (Para 1) 

REDDY, J. :— This is- an appeal under 
the Supreme Court (Enlargement of Cri- 
minal Appellate Jurisdiction) Act, 1970. 
The appellants were tried by the learned 
Addl. Sessions Judge, Barnala for offences 
under Ss. 148, 302 read with S. 149 
I. P. C. and other cognate offences for 
causing the death of Sajjan Singh and 
Gurdial Singh and for the injuries caused 
to Harbans Singh, Bakhtawar Singh and 
Chamkaur Singh. They were acquitted 
by the learned Addl. Sessions Judge but 
on appeal by the State, they were con- 
victed of the several offences with which 
they were charged and awarded appro- 
priate sentences by the High Court. In 
this appeal Mr. Hardayal Hardy has sub- 
mitted that the view taken by the learned 
Addl. Sessions Judge could not be said to 
be so unreasonable as to warrant inter- 
ference by the High Court. He made a 
special plea in regard to Pala Singh, ap- 
` pellant No, 8 and submitted that he had 
no particular enmity with'the deceased, 
and no particular reason to join the other 
five accused in committing the offences. 
Sri Hardy has also: taken us through the 
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relevant evidence. Having -perused the 
judgment of the learned Sessions: Judge 
and the High Court and having consider- 
ed the relevant evidence we are of the 


view that the High Court was entirely . 


justified in interfering with the order of 
acquittal, The two predominant circum- 
stances on which the acquittal was based 
were that there was delay in making the 
report and that the alleged eye witnesses 
were not present at the scene of occur- 
rence. In regard to the second circum- 
stance we are unable to see how the learn- 
ed Addl. Sessions Judge could possibly 
come to conclusion that the witnesses, 
who had themselves received injuries 
were not present. Of them Harbans 
Singh, P. W. 8, received a very serious 
injury, an incised wound, 16 cm x 5 cm x 
1 cm bone deep in the temporoparietal 
region of the head. The bone underneath 
was chipped and--there was a fracture. It! 
is inconceivable that an injury of that| 
nature could have been self inflicted as 
imagined by the learned Sessions Judge. 
Apart from that injury there were 9 other 
injuries on Harbans Singh Bhaktawar 
Singh also received a serious injury, ‘an 
incised wound 15 cm x 5 cm x muscle 
deep on the front and lateral side of the 
right forearm. Chamkaur Singh also had 
received five injuries. Having regard to 
the injuries received by them their pre- 
sence cannot possibly be doubted. Bear- 
ing in mind the circumstances that the 
witnesses are of a partisan character, we 
have carefully scrutinised their evidence. 
We find that nothing has been elicited in 
their cross-examination which would offer 
any justification for rejecting their evi- 
dence. The total number of injuries found 


on the two deceased person and the three ` 


injured persons is 70. The large number 
of injuries and the number of persons 
who were injured establish that a large 
oumber of assailants must have en 
part in the occurrence and this lends 
considerable assurance to the evidence 
of the three eye witnesses. In regard to 
the alleged delay in making the report 
the witnesses have explained that mem- 
bers of the opposite faction were roam- 
ing about the village, holding out threats 
and so they were afraid to come out. The 
evidence of the Investigating Officer also 
shows that nobody in the vi age was pre- 
pared to come forward. The delay in the 
special report reaching the Magistrate 


has been explained by constable Karnail 


Singh. It appears that after the special 
_ report was handed over to him, he went: 


to the office of Deputy Suptd. of Police, 
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Barnala and. -reported to Depaty 
Supdt, of Police and then pro- 
ceeded to Sangrur -where he hand- 
ed over the special -eport to he 
Reader of Supdt. of Police. The Reader 
of Supdt. of Police pointed out to kim 
that one envelope had to be handed over 
to the Ilaga Magistrate at Barnala end 
he should therefore go beck to Barnala. 
_Accordingly, he went back to Barnala 
and handed over the papers to the Ileqa 
Magistrate at his residence. We agee 
with the High Court that the delay jas 
been adequately explained. We are there- 
' fore in agreement with the High Court 
that the trial court was wrong in acquit- 
ting the accused. We do not think it 
_ necessary to enter into a detailed discus- 
sion as we are affirming the judgment of 
the High Court. The special plea put fr- 
ward by Mr. Hardy on behalf of Pala 
Singh is also without substance. The 
fact that Pala Singh had no special enmity 
with the deceased and the others of his 
group is a circumstance which also leads 
to the conclusion that the prosecuton 
witnesses have no special reason to falsely 
implicate Pala Singh. On the material 
before us, there cannot be any dowbt 
that Pala Singh-is also equally guity. 
The appeal fails and is accordingly cis- 
missed. | 

Appeal dismissed. 


AIR 1980 SUPREME COURT 2129 
S. MURTAZA FAZAL ALI, J. 


Writ Petn. No. 595 of 1980, D/- 28-6- 
1980. 


Nainmal Pertap Mal Shah, Petitioner 
¥ Union of India and others, Respen- 
ents. 


Constitution of India, Art. 22 6) — 
Conservation of Foreign Exchange «nd 
Prevention of Smuggling Activities Act 
(1974) S. 3 — Grounds of detention in 
English, not understandable by detenu 
== Art. 22 (5) if violated. 


Where the grounds of detention fir- 
nished to the detenu were in English 
which the detenu ‘under the provisions of 
COFEPOSA did not know or understand, 
‘and no translated copies either in the 
regional language or at least in Hindi was 
supplied to him, there was a clear vidla- 
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‘when the 
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tion of the provisions of Art. 2% (5) of the 
Constitution, AIR 1969 SC 48, Foll. 

DES (Para 2) 
Cases Referred: . Chronological Paras 
AIR 1969 SC 48: (1969) 1 SCR 227 : 1969 

Cri LJ 274 2 

S. M. FAZAL ALJ, J. (Vacation Judge): 
— The detenu-petitioner in this case was 
detained by an order dated 4th of March, 
1980 of the Central Government under 
the provisions of Conservation of Foreign 
Exchange and Prevention.of Smuggling 
Activities Act, 1974 [POF TTOSA) The 
only point argued before me by learned 
counsel for the detenu is that the grounds 
of detention furnished to the detenu were 
in English language which he did not 
know or understand and no translated 
script was supplied to him. This averment 
is clearly made in para 21 (Grounds) of 
the Petition, the relevant portion of which 
may be extracted thus: `> |, 

“That the detenu was served with order 
of detention and grounds thereof in 
English. The detenu does not know 
English and therefore, the ‘detenu could 
not understand the said grounds of deten- 
tion nor he was given any copy of the 
grounds of detention, duly translated in 
vernacular language. It was the duty of 
the detaining authority to have supplied 
the detenu in a regional language or at 
least in Hindi”., 

2. Controverting this allegation, the 
Under Secretary to the Government of 
India stated that the grounds were ex- 
plained to the detenu by the Prison auth- 
orities. In the affidavit the name of the 
authority concerned or the designation is 
not mentionned. Nor is there any affida- 
vit by the person who is stated to have 
explained the contents of the grounds to 
the detenu. The Under Secretary further 
suggested that ds the detenu had signed 
number of documents in English, it must 
be presumed that he was fully conversant 
with English. This is an argument which 
is based on pure speculation : when the 
detenu has expressly stated that he did 
not know English. Merely because he 
may have signed some documents it can- 
not be presumed, in absence of cogent 
material, that he had a working know- 
ledge of English. ft is also in dispute 
that a translated script of the grounds 
were supplied to the detenu at the time 
ounds were served on him. 
This is undoubtedly an essential require- 
ment, ‘as held by this Court in Hadibandhu 
Das v. District Magistrate, Cuttack, (1969) 
1 SCR 227:(AIR 1969 SC 48). In these 
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circumstances, therefore, there has been 
a-clear violation of the Constitutional pro- 
visions of Article 22 (5) so as to vitiate 
the order of detention. The petition is, 
therefore, allowed, the continued deten- 
tion of the detenu being invalid, he is 
directed to be released forthwith. 
Petition allowed. 


AIR 1980 SUPREME COURT 2130 


R. S. SARKARIA AND P. S. 
KAILASAM, JJ. 
Writ Petn. (Crl.) No. 482 of 1980, D/- 
11-9-1980. 


- Suryakant, Petitioner v. State | of 
Maharashtra and others, Respondents. 


Constitution of India, Art. 22 (5) 
Detention under S. 8 of Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974 — Rights 
of detenu. (Conservation of Foreign Ex- 
change and Prevention of Smuggling 
Activities Act (52 of 1974), S. 8). 


Under Article 22 (5) of the Constitution 
the detenu has got a two-fold right. First, 
the detenu has a right to be served with 
the grounds of detention as soon as prac- 
ticable (Under sub-section (8) of S. 8 of 
COFEPOSA, such grounds must be com- 
municated to the detenu within five days, 
and in exceptional cases, for reasons to 

' be recorded, within 15 days of his deten- 
tion). The second right of the detenu, 
which is implicit in Article 22 (5), is that 
he should be furnished with all the basic 
facts_and materials, with reasonable ex- 
pedition, which have been relied upon in 
the grounds of detention. Held the un- 
reasonable delay of more than three 
weeks in supplying the detenu with 
copies of those basic documents relied 
upon in the grounds of detention had in- 
fringed the constitutional imperative and 
had stultified and impeded his constitu- 
tional right to make a speedy and effec- 
tive representation. (Para 12) 


SARKARIA, J.:— This is a petition 
under Article 32 of the Constitution for 
the issuance of a writ of habeas corpus. 


2. Vasantlal D. Minawala (hereinafter 
referred to as the detenu) resides in 
Bombay, and carries on business as a 
gold dealer in partnership in the name 
and style of “Jewellers Danabhai- Mina- 
wala” at 212/58, Naveri Bazar, Bombay-2. 


3. On December 24, 1979, an order, 
dated December 18, 1979, issued under 
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Section 8 (1) of the COFEPOSA, by Shri 
S. D. Deshpande, the Deputy Secretary, 
Government of Maharashtra, Home De- 
partment (Special), expressed in the name 
of the Governor, was served on the 
detenu. On the same date, the grounds of 
detention were served on the detenu. 


4. On January 9, 1980, on behalf of 
the detenu his Advocate addressed a 
letter to the Deputy Secretary, Govern-° 
ment of Maharashtra, Home Depratment 
(Special), copies of which for immediate 
action were endorsed to (1) the Chief 
Minister, Government of Maharashtra, 
Bombay; (2) the Collector of Customs; and 
the Assistant Collector of Customs 
R and I), COFEPOSA Cell, Bombay. 
In this letter, the Advocate re- 
quested the addressees to be furnish- 
ed with copies of all the material 
documents and statements referred to and 


relied upon in the grounds of detention,. 4, 


to enable the detenu to make an effective 
representation against the impugned 
order of detention. 


5. By his reply, dated February 1, 
1980, addressed to the detenu’s Advocate, 
Shri S. M. Sule, the Under Secretary, 
Government of Maharashtra, Home De- 
partment (Special), stated that since the 
grounds of detention served on the detenu 
were clear, elaborate and precise, the re- 
quest of the detenu for supply of copies 
of all statements, panchanamas and other 
documents relied upon in the grounds of 
detention, it was regretted, could not be 
granted. This refusal was conveyed to 
the detenu about 23 days after he had 
made, through his counsel, a request for 
the supply of the basic documents. 


6. On prer 25, 1980, the detenu 
was served in the prison with a notice, 
dated’ January 28, 1980, issued by the 
Assistant Collector of Customs, calling 
upon -the detenu to show cause why the ` 
seized goods, referred to in the grounds 
of detention, be not confiscated and why 
penal action should not be taken against 
him and the others. A similar notice was 
served on the writ-petitioner, Suryakant 
who is the son of the detenu. The son of 
the detenu, thereupon, approached the 
Customs Authorities and asked for the 
copies of the statements of the persons 
and the other documents referred to’ in 
the notice. 


7. Pursuant to his request, on Febru- 
ary 1, 1980, copies of all the statements 
of those persons, referred to in the show- 
cause notice, were furnished to the writ- 
petitioner by the Customs’ Authorities, 


1980 


The writ-petitioner made these copies 
available to the detenu, who  thereafier, 
on February 5, 1980, submitted a repre- 


sentation addressed to the detaining au-` 


thority and to the Chairman of the +d- 
visory Board. 

8. By a letter, dated March 18, 1980, 
the detenu was informed by the Deputy 
Secretary to the Government of Maha- 
rashtra that his representation, dated 
February 5, 1980, had bean declined by 
the Government. Thus, it took 87 days 


for the Government to dispose of the -e- 


presentation of the detenu. 


9. Mr. Soli Sorabji, appearing for the 
‘writ-petitioner, challenges the validity of 
the detention on these grounds: 

1) By refusing to supply the copies of 
ths Patties or A a Aa s relzed 
upon or referred to in the grounds of 
detention — which was not a refusal 
under Article 22 (6) — the authorities had 
violated the constitutional imperative in 
Article 22 (5) of the Constitution, Even 
if the copies supplied to the son of the 
detenu are deemed to be supplied to him, 
then also, there was an unreasonable de- 
lay of 22 days in supplying the same, as 
a result of which, the dztention stood 
vitiated. 


(2) There was an inordinate and un- ` 


reasonable delay of 37 days in consid=r- 
ing the representation of the detemu, 
which amounted to an infringement of 
Articles 22 (5) and 21 of the Consti-u- 
tion. 

(8) The power of detention uncer 
COFEPOSA has been misused and exer- 
cised illegally inasmuch as the order of 
preventive detention is based on a sdi- 
tary incident that the detenu and his al- 
leged associates had all declared the 
goods in question to the Customs Auh- 
orities; that the only allegation was that 
they had understated the value of thcse 
goods. There was nothing clandestine 
about this activity of the detenu whih 
could be. dubbed as smuggling. 

f There was non-application of mind 
on the part of the detaining authority aad 
the action is based on nor.-communicated 
and non-disclosed material. 3 

10: It appears to us, there is a good 
deal of force in grounds (1) and (2) urged 
by Mr. pes H For the purpose of this 
pon we do not think it necessary to 

eal with all the points canvassed by the 
dearned counsel, because the detaining 
authority had intransigently and wn- 
reasonably refused to furnish the detenu 
with copies of all the documents -reliad 
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upon in the grounds of detention, and 
subsequently after a delay of more than 
three weeks, it reluctantly supplied some 
copies to the son of the detenu. 


ll. In the counter-affidavit filed by 
Shri: Sule, Under-Secretary to the Gov- 
ernment of Maharashtra, it is said that 
the detenu’s request for supply of - the 
copies of all the statements, Panchnamas 
and other documents was rejected by the 
Government in the light of the comments 
received from the Collector of Customs. 
The detenu had made'a request through 
his Advocate for the supply of the copies 
by a letter of January 9, 1980. ‘The copies, 
according to the affidavit of Shri Sule, 
after the initial refusals, were supplied 
sometime on or before February 5, 1980. 
It is not alleged that the records of 
which the copies were sought, were 
voluminous or that there was any physi- 


- cal impediment to the prompt supply of 


the copies. On the contrary, the position 
taken is that the detenu had no right to 
be furnished with these copies when the 
grounds of detention served on him were 
elaborate and full. - 


12. Time and again, this Court has 
jointed out that under Art. 22 (5) of the 
onstitution, the detenu has got a two- 
fold right. First, the detenu has a right 
to be served with the grounds of deten- 
tion as soon as practicable. (Under sub- 
section (8) of Section 8 of COFEPOSA, 
such grounds must be communicated to 
the detenu within five days, and in ex- 
ceptional cases, for reasons to be record- 
ed, within 15 days of his detention.) The 
second right of the detenu, which is im- 
pe in Article 22 (5), is that he should 
e furnished with all the basic facts and 
materials, with reasonable expedition 
which have been relied upon in the 
spuds of detention. The unreasonable 
elay of more than three weeks in supply- 
ing the detenu with copies of those Dask 
documents had infringed this constitu- 
tional imperative, and had stultified and 
impeded his constitutional right to make 
a speedy and effective representation. 


18. It was on this- short ground that 
we had by our Order dated May 2, 1980, - 
allowed this writ petition and directe 


_the release of the detenu. 


. Petition allowed. 
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V. D. TULZAPURKAR AND R. S. 

i PATHAK, JJ. 

Civil Appeal No. 1850 (N) of 1970, D/- 
17-9-1980. 

Bachcha and another, 
Chamru, Respondent. 


Constitution of India, Art, 136 — Ap- 
pellate powers of Supreme Court — Con- 
struction of, compromise decree — Suil 
challenging mortgage ending im compro- 
mise decree in favour of plaintiff-minor 
— Under compromise, mortgagee releas- 
ing one of two ancestral houses for bene- 
fit of minor alone — Benefit of the house 
recovered under compromise decree helč 
was intended to be given to minor alone 
and did not enure to the joint family. 

(Para 3. 

TULZAPURKAR, J. :— The only ques- 
tion raised in this appeal relates to the 
construction of a compromise decree 
peer in Suit No. 81 of 1941. It arises 

us: 


` A mortgage in respect of two houses 


Appellants . v- 


(admittedly ancestral) was executed by ` 


Bachcha and Babu in favour of one 
Padmavati on 14-12-38. The document was 
also executed by Bachcha as the guar- 
dian of his minor nephew Chamru 
Padmavati, the mortgagee filed a suit tc 
recover the mortgage-debt and obtained. 
decree on 23-2-1987. In. execution the 
mortgaged property was sold and witk 
permission of the Court Padmavati pur- 
chased that property and obtained posses- 


sion of it in 1940. In 1941 Chamru througk | 


another guardian filed a suit (being Suit 
No. 31 0 aa challenging the mortgage 
as being illegal and void. He also chab 
lenged the mortgage-decree as also the 
sale which took place in execution of 
that decree. His case was that the mort- 
page was without consideration, without 
egal necessity and not binding on hin 
as Bachcha has no authority to act as his 
guardian. That suit ended in a compro- 
mise decree on 8-5-1941; whereunder the 
suit was decreed in respect of one house: 
but dismissed in respect of the other 
house. It seems Babu, in the meanwhile 
had died issueless with the result tha: 
Chamru had become entitled to 1/2 share 
in the two ancestral houses and Padma- 
vati, the mortgagee, agreed to release 
one of the two houses for the benefit oZ 
the minor Chamru, which presumably re- 
presented his half share .in both the 
houses. The compromise was certified by 


the Court as being in the interest of the 
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minor Chamru. Pursuant to the 'decree,. 
Chamru got possession of the house. 


2. The present’ suit was filed by 
Bachcha and his son Gopal as plaintiffs 1 
and 2 against Chamru (defendant) seeking 
partition of the house claiming half share 
in it on the ground that the house con- 
tinued to retain its ancestral charaċter 
even after the compromise decree and 
that the benefit of the property recover- 
ed under the compromise decree enured 
to the joint family. The claim was resist- 
ed by Chamru contending that the com- 
promise decree was for his benefit alone 
and there was no qúestion of Bachcha 
and Gopal having any share in that pro- 
perty. The question whether the plaintiffs 
would be having any share in the suit 
house obviously depended on the con- 
struction of the compromise decree. The 
‘Trial Court held that as a result of the 
compromise the mortgage must be re- 
garded as having been declared illegal 
and not binding on Chamru’s share in 
the ancestral houses and that in any 
case on construction of the compromise 
decree the suit house had been released 
in favour of Chamru for his benefit alone 
and there was no question of plaintiffs 
having any interest in that property. It, 
theretore, dismissed the suit. In appeal, 
the learned 4th Additional Civil Judge 
reversed that decreé and granted a share 
to the plaintiffs, In secant appeal prefer- 
red by. Chamru the High Court reversed 
the appellate decree and restored that of 
the Trial Court. In other words, the 
plaintiffs’ suit was dismissed and they 
have come up in appeal to this Court. 


8. In this appeal counsel for the plain- 
tiffs contended that by the compromise 
decree the mortgage was held to be il- 
legal and void so far as one house is con- 
cerned and if a coparcener retrieves an 
ancestral house it will retain its original 
character and the plaintiffs would be en- 
titled to get a share in it. The principle 
enunciated by counsel will not avail be- 
cause we are only concerned with the 
question of proper construction of the 
compromise decree, and whether the 
benefit thereunder was intended to be 
given to Chamru alone or to the joint 
family. Counsel has taken us through the 
terms of the decree and all that the de- 
„cree states is that the plaintiffs suit . is 
decreed in respect of one house while it 
is dismissed in regard to the other house. 
The. plaintiffs have based. their claim to 
a share in the concerned house . on the 
strength of this decree. and hence its 


effect will have to be determined. Two 


= 
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or three aspects emerge-'n light of whieh 
the decree will have to be construed. 
First, though Bachcha and Babu were in- 
pleaded as party defendants to svit 
No. 31 of 1941 nothing was said aboat 
any interest or benefit or relief beig 
given to them in the decree—in fact they 


iwere discharged from the suit long bə- 
fore the compromise was made between 


Chamru and Padmavati. Secondly, the 
compromise terms show that Padmaveti 
was prepared to release one of the two 
houses in favour of Chamru so that tke 
minor should receive some benef-t. 
Thirdly, because the compromise was fer 
the benefit of the minor the Court sanz- 
tioned it. It does appear that the parties 
to that suit intended to release the shane 
for Chamru alone, which had become 
half and in lieu of such share in both tke 
houses one house was completely releas- 
ed in his favour. In our view, in light of 
these facts the High Court has righty 
construed the terms of the compromise 





decree as conferring the benefit there- 

under to Chamru aione, The appeal ñ, 

therefore, dismissed with ‘costs. _ ; 
Appeal dismissed. 


| AIR 1980 SUPREME COURT 2138 


R. S. SARKARIA AND R: S. 
PATHAK, JJ. 
Writ Petn. (Crl.) No. 430 of 1980, D;- 
23-9-1980, 
Tara Chand, Petitioner’ v. State cf 
Rajasthan and others, Respondents. 


Constitution of India, Art. 22 (5) — 
Right of detenu and responsibility cf 
detaining authorities. 


In case of preventive detention of cit- 
zen, Article 22 (5) of the Constitution er- 
joins that the obligation of the approp- 
riate Government or of the detaining ar~ 
thority to afford the detenu the earliest 
opportunity to make a representation ani 
to consider that representation speedily 
is distinct from the Government’s oblige- 
tion to constitute a Board and to con= 
municate the representation, amongst 
other materials, to the Boerd to enabEe 
it to form its opinion and to obtain suca 
opinion. (Para 19 

In the instant case there was delay cf 
one month and five days ir. communica 
ing the representation of the detena 
from the jail and the detaining authority 
refused to consider the same merely be 
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cause the detenu had requested that this 
representation be forwarded to the Advi-- 
sory Board, also. Held the mere fact that 
the meeting of the Advisory Board had 
been held earlier was not a valid excuse 
for the detaining authority in not con- - 
sidering the representation of the detenu 
at all. (Para 9) 
SARKARIA, J. :— This is a petition for 
the issue of a writ of habeas corpus on 
behalf of Shri Shishupal (hereinafter call- 
ed the detenu) who has been preventively 
detained in pursuance of an order passed 
under Sec. 3 (1) of the Conservation of 
Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974 (herein- 
after called the COFEPOSA). The deten- 
tion order was passed by Shri L. N. 
Gupta, Commissioner and Administration 
Secretary, Home Department, Rajasthan, 
Jaipur. The detenu was arrested in pur- 
suance of that order on November 2, 
1979.: The grounds of detention were serv- 
ed on the detenu on November 3, 1979. 


2. On November 3, 1979 the detenu’s 
brother Tara Chand addressed a letter to 
the detaining authority on behalf of the 
detenu praying for revocation of the 
order of detention. This letter was more 
in the nature of complaint against the 
Customs Officer, and less than a repre-. 
sentation against the grounds of deten- 
tion. The prayer made in this letter was 
rejected on November 19, 1979. 

3. A meeting of the Advisory Board 
was held on November 30, 1979. The 
detenu was heard by the Board. The 
Board made a report ‘on December 3, 
1979 justifying the detention. The deten- 
tion was confirmed by the State Govern- 
ment on December 15, 1979. 


4, On February 23, 1980, the detenu 
made a representation to the Central 
Government praying for revocation of his 
detention under Section 11 of the COFE- 
POSA. Another representation of the 
same date was sent by the detenu to the 
detaining authority. 

5. It is alleged in the petition that 
these representations, have not been con- 
sidered by the Central Government or 
the detaining authority up to the date of 
the writ petition. The representation 
dated February 28, 1980, of the detenu 
against the grounds of his detention 
yeached the detaining authority on March 
27, 1980, that is, after a delay of one 
month and five days. 

6. It was contended on behalf of the 
petitioner that there has been an infrin- 
safeguards 


X; 
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and imperatives embodied in Article 22 
~(5) of the Constitution inasmuch as — 


(i) The detenu was never told that he 
had a right to make a representation and 
to whom the representation was to be 
addressed. 


Oe There was extreme callousness and 
delay on the part of the detaining auth- 
ority in considering the detenu’s - repre- 
sentation, dated February 28, 1980, 
against the grounds of detention. 


(iii) The authority’s refusal to send the 
representation of the detenu to the Ad- 
visory Board on the ground that he had 
been heard in person by the Board. 


7. Shri Vishnu Dutta Sharma, Addi- 
tional Director of Prosecution, Home De- 
partment, Government of Rajasthan, has 
filed a counter-affidavit on behalf of 
respondents 1, 2 and 4. In para 21 of 
this counter, it is admitted that the peti- 
tioner had sent an application under Sec- 
tion 11 of the COFEPOSA for revocation 
of the detention order to the Central 
Government and that application was 
received in the office of the Home Secre- 
tary on March 6, 1980 for parawise com- 
ments. It is further stated in that Para: 


“The Home Secretary on’ March 7, 
1980 forwarded the same to the Collector 
of Customs, Jaipur for sending his com- 
ments. The comments of the Collector of 
Customs, Jaipur were received on March 
18, 1980 in the office of - Home 
Secretary. The State Government sent its 
comments to the Secretary, Ministry of 
Finance, New Delhi on March 14, 1980. 
The answering respondents are not aware 
as to how the: Central Government has 
dealt with the matter thereafter.” - 


8. In the counter, it is further denied 
that a representation dated February 23, 
1980 on the same lines as the revocation 
application to the Central Government, 
was sent to the detaining authority. It is 
added that the application dated Febru- 
ary 28, 1980 of the detenu addressed to 
the detaining authority, was 
supply of copies of the relevant docu- 
ments and for reconsideration by the 
Advisory Board. It is significantly ad- 
mitted that this application (representa- 
tion) dated February 28, 1980 of the 
detenu was received by the Home Secre- 
tary to the Government of Rajasthan on 
March 27, 1980 through the Inspector 
General of Prisons. Thereupon the copies 

- were called for from the Collector, Cus« 
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only for” 


A. L. R. 


toms and supplied to the detenu on 
April 1, 1980. i 


9. In spite of these evasive answers 
contained in para 21, it is clear that the 
representation dated February 28, 1980 
of the detenu made by him through the 
jail authorities reached the detaining au- 
thority only on March 27, 1980. It was 
substantially in the same terms as the re- 
presentation addressed to the Central 
Government for revocation of the deten- 
tion under Section 11. This delay of one 
month and five days in communicating 
the representation of the detenu from 
the jail to the detaining authority de- 


monstrates the gross negligence and ex- . 


treme callousness with which the repre- 
sentation made by the detenu was dealt 
with by the respondents or their agents. 
Even after this kag delay, the represen- 
tation was sent to the Collector for com- 
ments, and no intimation has been sent 
to the detenu about the fate of his re- 
presentation dated February 28, 1980, 
addressed to the detaining authority. In 
fact, as it appears from the counter, the 
detaining authority refused to consider 
the same merely because the detenu had 
requested that this representation be for- 
warded to the Advisory Board, also. The 
mere fact that the meeting of the Ad- 
visory Board had been held earlier was 
not a valid excuse for the detaining au- 
thority in not considering the representa- 
tion of the detenu at all. 


10. It is well settled that in case of 
preventive detention of a citizen, Arti- 
cle 22 (5) of the Constitution enjoins that 
the obligation of the appropriate Gov- 
ermment or of the detaining authority to 
afford the detenu the earliest opportu- 
nity to make a representation and to 
consider that representation speedily is 
distinct from the Government’s obligation 
to constitute a Board and to communicate 
the representation, amongst other mate- 
rials, to the Board to enable it to form 
its opinion and to obtain such opinion. In 
the instant case, there has been a breach 
of these constitutional imperatives. 


11. It was on this short und, we 
had by our Order dated April 15, 1980, 
allowed this writ Bewuon and directed 
the release of the detenu forthwith. 


Petition allowed. 


a 
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AIR 1980 SUPREME COURT 2135 
(From: Punjab and Haryana) 

V. R. KRISHNA IYER AND R. S. 

; PATHAK, Jj. 
Civil Appeal No. 785 of 1975, D/- 22-9- 
1980. 


M/s. Ameteep Machine Tools, Appel- 
lant v. Labour Court, Haryana and an- 
other, Respondents. 


(A) Industrial Disputes Act (14 of 1947), 
S. 36 (1) — Representation of workmen 
— Party to dispute may participate in 
proceeding himself. 


It is not obligatory thet a workman 
who is a party to a dispute must be re- 
presented Dy another. He may participate 
in the proceeding himself. ere con- 
ciliation proceedings are taken and a 
settlement is reached, it is a valid settle- 
ment and binding on the parties even if 
the workmen who are pary to the dis- 
pute participate in the proceedings per- 


sonally and are not represented by any 


of the persons mentioned in S. 36 (1). 
; (Para 4) 
(B) Industrial Disputes Act (14 of 1947) 
S. 18 — Settlement — Binding nature of 
=- Extent. 


Where during certain conciliation pro- 
ceedings the individual workmen nego- 
tiated the settlement themselves and in- 
dividually signed the memorandum, 
thereof and one S, who was dismissed 
from service neither authorised anybody 
to sign nor signed the memorandum him- 
self, the settlement could not be under- 
stood as covering and concluding the de- 
mand for recalling the ord2r of dismissal 
of S, more so when such a demand was 
never included in the charter of demands 
of the workmen. (Para 4) 


(C) Constitution of India, Art. 226 — 
Industrial disputes ~~ Findings of Labour 
Court — Findings, one of fact based on 
materials on record — Findings not dis- 
turbed. (Para 5) 


Mr. A. K. Sen, Sr. Advocate; (M/s. S. 
K. Gambir, A. K. Panda and Miss Ram- 
rakhiani, Advocates with him), for . A 
pellant; Mr. Yogeshwar Prasad, Sr. Ad- 
vocate; (ee A. K. Srivastava and Miss 
Rani € ra, Advocates with him), for 
Respondent No. 2. 


R. S. PATHAK, J.:— This appeal by 
special leave is directed against a judg- 
ment of the High Court of Punjab and 
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Haryana summarily dismissing a writ - 
petition filed by the appellant. 


2. The appellant is a private limited 
company which manufactures machine 
tools at its factory in Faridabad. It em- 
ploys 250 workmen. The second respon- 
dent, Sadhu Singh, is one of ithem. De- 
mands by the workmen for an improve- ` 
ment in the conditions of their service 
led to conciliation proceedings under the 


Industrial Disputes Act, 1947, (“the Act”), 


and on June 20, 1969, a settlement under 
Section 12 of the Act in satisfaction of 
those demands was recorded by the Con- 
ciliation Officer. The settlement includ- 
ed a provision that the workmen would 
not raise any demand involving further 
financial burden on the appellant for a 
period of two years. Before the expiry 
of that period, however, a fresh demand 
was raised on August 17, 1970 by the 
General Labour Union asking for dear- 
ness allowance at 25 per cent. The mana- 
ement demurred, and explained that 
aving regard to the structure of wages 
and allowances now payable under the 
settlement, there was no justification for 
the demand. On August 26, 1970 the 
workmen resorted to a “sit down” strike, 
which continued the next day. According 
to the appellant, on August 27, 1970, 
Sadhu Singh instigated the workmen to 
“down” tools and go ona “sit down” 
strike. Successive notices by the manage- 
ment the same day failed to dissolve the 
strike. Charges were framed against 
Sadhu Singh alleging serious misconduct 
and a domestic enquiry was ordered. The ` 
workman, it is said, declined to accept the 
charge-sheet and, although he was direct- 
ed to appear before the Inquiry Officer, 


‘Sadhu Singh did not participate in the 


inquiry. On September 18, 1970, the, In- 
quiry Officer submitted his report to the 
management. According to him, the strike 
was illegal, and Sadhu Singh was guilty 
of instigating the workmen to go on 
strike, and besides he was guilty of loiter- 
ing in the factory. The findings being ac- 
cepted by the management an order fol- 
lowed on September 14, 1970 dismissing 
Sadhu Singh from service with imme- 
diate effect. The President of the Gene- 
ral Labour Union then pressed the mana- 
gement to reinstate Sadhu Singh. Mean- 
while the management had taken action 
dismissing other workmen also. The dis- 
missal of all the workmen formed the - 
subject of a settlement under S. 12 of the 
Act on November 21, 1970, and it was 
1n- 


uding Sadhu Singh, -should be regarded 
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as retrenched from service. The remain- 
ing workmen agreed to resume work un- 
conditionally. The memorandum of settle- 
ment was signed by the management on 
the one hand and the individual work- 
men on the other. A few days after, Sadhu 
Singh wrote to the Labour Commissioner 
claiming that he was not a signatory to 
the settlement and that he would settle 
his dispute himself with the manage- 
ment. The State Government referred the 
dispute in regard to the termination of 
Sadhu Singh’s service for adjudication to 
the Labour Court, Rohtak. While the 
management took its stand on the facts 
found in the domestic inquiry report and 
relied on the circumstance that the settle- 
ment dated November 21, 1970 was bind- 
ing on Sadhu Singh, Sadhu Singh assert- 
ed that he was not guilty of any miscon- 
duct on August 27, 1970. He also contend- 
ed that the charge-sheet had never been 
` served on him and therefore the ex parte 
domestic inquiry was vitiated. The 
Labour Court by its order dated Septem- 
ber 20, 1972 found that Sadhu Singh wa3 
not a signatory to the settlement of 
November 21, 1970, and was, therefore, 
not bound by it. The Labour Court 
made its award on September 30, 1974. It 
found that the domestic inquiry was not 
proper inasmuch as notice of the inquiry 
ad failed to reach Sadhu Singh because 
it had been sent to a wrong address, 
thereby preventing him from participatinz 
in the domestic inquiry. On the merits 
the dispute the Labour Court found that 
Sadhu Singh had been ill from August 24 
to September 9, 1970 and that was es 
tablished by a medical certificate whick., 
on inquiry from the Employees State In- 
surance Department, was found to be in 
order, and consequently it could not bə 
believed that the workman had instigated 
or participated in the “tool down” and 
“sit down” strike. In support of its casa 
that Sadhu Singh was present within the 
factory premises on August 27, 1970, the 
management placed reliance on a doct- 
ment purporting to have been signed by 
the workman and setting forth the as- 
surance that he would conduct himse-f 
properly and be of good behaviour. The 
Labour Court said that if the document 
be accepted as genuine there was suffi- 
cient reason for accepting the assurance 
and refraining from taking any action 
against the workman. The Labour Cout 


held that the dismissal was not justified 


and that Sadhu Singh was entitled to re- 
instatement with continuity of previous 
service and full back wages. 


‘Ameteep Machine Tools v. Labour Court, Haryana ` 


_ settlement of 21st November, ‘1870 


A. Y. R. 


_ 8. The appellant filed a writ petition 
in the High Court against the award, but 
the writ petition was dismissed. And now 
this appeal. 


_ 4. The appellant challenges the find- 
ings of the Labour Court. It is contended 
that the settlement dated November 21, 
1970 was binding on Sadhu Singh and it 
was. not open to him to resile from it. 
Now Section 86 of the Act provides for 
representation of the parties to a dis- 
pute. The workmen are entitled by virtue 
of sub-section (1) to be represented in a 
proceeding under the Act by a member 
of the executive or other office bearer of 
a registered trade union of which they 
are members or of a federation of trade 
unions to which that trade union -is affi- 
liated, and where the workman is not a 
member of any trade union, he can be 
represented by a member of the executive 
or other office bearer of a trade 
connected with, or by any other workman 
employed in, the industry in which the 
workman is employed. It is not obliga- 
tory, however, that a workman who is a 
party to a dispute must be’ represented 
y another, He may participate in the 
proceeding himself. Where conciliation 
proceedings are taken and a settlement 
is reached, it is a valid settlement and 
mieng oi the parties even if the work- 
men who are party to the dispute parti- 
cipate in the proceedings personally and 
are not represented by any of the persons 
mentioned in Section 86 (1). That is what 
happened here. The evidence shows that 
the individual workmen negotiated the 
settlement themselves and individually 
signed the memorandum of settlement. 
By executing a memorandum they bound 
themselves by the terms of the settlement. 
In the present case, however, while seve- 
ral workmen signed the memorandum of 
settlement on 21st November, 1970, 
Sadhu Singh did not. It is also established 
that Sadhu Singh did not authorise any 
of the other workmen to sign the memo- 
randum on his behalf. And what is of im- 
portance is that, as found by the Labour 
Court, the demand that the dismissal of 
Sadhu Singh be set aside and that ‘he 
should be reinstated was never included 
in the charter of demands of the workmen 
which led to the conciliation proceedings, 
and those proceedings did not involve 
the consideration of such a demand. Ac- 
cording to the Labour Court, that was 
the admitted position. Consequently, the 
can 
on no account be' understood as covering 


and concluding the demand for recalling 


union ; 


~ 


` 


‘management attempts to 


strike at 10 O’clock in the 
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the order dismissing Sadhu Singh. In -he 
circumstances, it was. open to .Sachu 
Singh to assail his dismissal from serv-ce 
and to contend that the settlement of 
21st November, 1970 did not bind hm. 
The Labour Court was right in adjudict- 
ing on the propriety of his dismissal and, 
having found that the dismissal was aot 
justified, in granting relief. 


5. It is submitted that notice of he - 


domestic inquiry was duly effected on 
Sadhu Singh and the finding of he 
Labour Court to the contrary is erroe- 
ious. Plainly, the question turns on he 
evidence on the record and we see no 
reason why the finding of the Labour 
Court should not be accepted. Hav-ng 
reached the conclusion that the dome: tic 
inquiry, in the circumstances, was m- 
proper it was open to the Labour Court 
to enter into the dispute on’ its mecits 
and pronounce. its award. The findng 
that Sadhu Singh was ill and could aot 
be said to have instigated or participa-ed 





ied: that the finding should be disturbed. 


6. Considerable reliance was placed 
by the appellant on the document said 
to have been executed by the workman 
containing the assurance that he would 
be of good behaviour and, it is submitted, 
that atter executing the document Sadhu 
Singh went back on the assurance and set 
the strike in motion. We see no force in 
the submission. The evidence led by the 
show specifi- 
cally that Sadhu Singh instigated the 
morning on 
August 27, 1970. It would not be m- 
reasonable to hold that the declaration. of 
assurance was executed subsequently. It 


was an assurance acceptel by the maa-. 


gement, and, therefore, there is no reason 
why the management shculd have insist- 
ed on_ initiating disciplinary proceedings 
thereafter against the workman. 


7. In the result, the appeal is dis- 
missed with costs to the second respon- 
dent, which we assess at Rs. 2,000/-. The 
appellant has deposited that sum pur- 
suant to the order of this Court dated 
April 80, 1974, and it is_ open to the 
second respondent to withdraw the morey. 


_. ` Appeal dismissed. : 


Sawan. Ram vy. Narish Chandra 
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V. R. KRISHNA IYER, 
P. S. KAILASAM, AND 
A, D. KOSHAL, JJ. 
Civil] Appeal No, 2162 (p)/77, D/- 24- 
11-1978. i ite 
Sawan Ram Aggarwal and others, Ap- 
pellants v. Narish Chandra Jain and 
others, Respondents. 


Constitution of India, Article 133 — 
Civil P. C. (1908), ©. 23, R. 3, O. 21, 
Rr. 91, 92 — Settlement at the stage of 
appeal before Supreme Court — Setting 
aside of auction sale — Judgment-debtor 
obligated to deposit certain amount on 


or before certain date — Failure to de- 
posit would entail dismissal of appeal. 
(Para 1) 


V. R. KRISHNA IYER, J.:— After a 
full addressed arguments, the parties rea- 
lised their respective positions and then 
thanks to counsel on both sides and their 
statesmanship in producing a settlement, 
The following terms have been agreed 
upon and we pass an order on those 
terms: 

(1) The decree-holder who has with- 
drawn all that is due to him shall not 
in the least be affected and the amount 
which he has withdrawn shall not in any 
manner be brought back into court, 


(2) The auction-sale shall be set aside 
on condition that the judgment-debtor 
deposits on or before 3rd of January 1979 
a sum of Rs. 85,000/- into this court to 
the credit of the appeal. If the said sum 
is deposited within the time allowed, it 
will be withdrawn by the auction-pur- 
chaser in toto. ` 

(3) The amount lying in deposit to the 
credit of the decree together with any 
interest that might have accrued on 
account of the fixed deposit will be with- 
drawn by the appellant-judgment- 
debtor. 


2. If the amount of Rs. 85,000/- is not 


deposited on or before 3rd January, 1979, 


the appeal shall stand dismissed with 
costs. If the amount is deposited as di- 
rected above, the appeal shall stand al- 
lowed with no order as. to costs, 
Order accordingly. 


DW/DW/A158/79/SSG 
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AIR 1980 SUPREME COURT 2138 
(From: AIR 1970 Punj 289 (FB)) 


A. C. GUPTA AND N. L. 
; UNTWALIA, JJ. 


Civil Appeal No. 1057 of 1970, D/- 
Appellant v. 


24-7-1980 

Sada Kaur, Bakhtawar 
Singh and others, Respondents. 

Custom —- Dhaliwal Jats of Muktsar 
Tehsil of Ferozepur District (Punjab) — 
Re-marriage of widow in Karewa form 
with her deceased -husband’s brother — 
She forfeits her life estate in her hus- 
band’s property — No special custom 
among Dhaliwal. Jats of Muktsar Tehsil 
which permits a widow on remarriage 
with her deceased husband’s brother to 
retain her interest in the estate of the 
deceased — No real conflict between the 


Riwaj-i-am and Rattigan’s Digest. AIR 
1970 Punj and Har 289 (FB), Affirmed. 
Case law discussed. (Paras 5, 6) 


Cases Referred: Chronological Paras 
AIR 1964 SC 1821: Ey” 7 SCR 480 2 
AIR 1961 Punj 301 (FB) 1,5 
AIR 1960 SC 1118 : (1960) 3 SCR 975 8,5 
AIR 1955 SC 266 : (1955) 1 SCR 1191 2,5 
ATR 1941 PC 21:68 Ind App 1: 1941 All 

LJ 580 f 5 


AIR 1924 Sindh 17:76 Ind Cas 408 5 
1911 Pun Re 51 5 
1900 Pun Re 88 4 
1900 Pun Re 115 4 


1888 Pun Re 25 4 

Mr. S. K. Sinha, Advocate, for Appel- 
lant; M/s. Hardev Singh, S. K. Bagga 
and Mrs. S. Bagga, Advocates, for Res- 
pondents. l 

GUPTA, J.:— This appeal by certifi- 
cate granted by the Punjab and Haryana 
High Court is from the judgment of a 
Full Bench of that Court answering the 
following question referred to it: 

“Whether by universal custom among 
the Sikh Jats of the Punjab, a widow does 
not forfeit her life estate in her hus- 
band’s property by reason of her remar- 
riage in Karewa form with her husband's 
brother, and if so, whether the custom 
admits of exceptions among different tri- 
bes of Sikh Jats and in particular among 
Dhaliwal Jats of Muktsar Tehsil of Fero- 
zepur District.” 
The relevant facts are these. The first 
three respondents, Bakhtawar Singh, Jit 
Singh aod Chand Singh, and the deceased 
husband of the appellant Sada Kaur were 
brothers. The appellant’s husband died 
sometime in the year 1987 and a few 
months later she married the third res- 
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ondent Chand Soph who was a younger 

rother of her husband in Karewa form. 
The suit out of' which this appeal arises 
was brought by the first two respondents, 
Bakhtawar Singh arid Jit Singh, as plain- 


. tiffs for a declaration that they were en- 


titled to two-third share of the land in 
possession of the present appellant Sada 
Kaur which belonged to the appellant’s 
deceased husband. Appellant Sada Kaur 
and her second husband Chand Singh 
were impleaded as defendants Nos. 1 and 
2 respectively. The plaintiffs’ case was 
that Sada Kaur. having married for the 
second time had forfeited her interest in 
her deceased husband’s estate. The par- 
ties are Dhaliwal Jats of Muktsar Tehsil . 
in the Ferozepur District of Punjab. In 
her written statement Sada Kaur pleaded 
that the parties were governed by custo- 
mary law and according to their custom 
a widow marrying her deceased husband’s 
brother did not forfeit her interest in the 
estate of her deceased husband. The 
plaintiffs filed a replication stating that 
according to the custom governing Dhali- 
wal Jats of Tehsil Muktsar, a widow on 
remarrying even her deceased husband’s 
brother forfeited her right in the estate. 
The only question that arises for con- 
sideration in the present appeal is whe- 
ther there is a custom governing the par- 
ties to the suit according to which on re- 
marriage. the widow forfeits her interest 
in the estate of her deceased husband as 
claimed by the plaintiffs. The trial court 
declined to grant a declaration as asked 
for by the plaintiffs who preferred an ap- 
peal. to the District Judge which was al- 
owed. Sada Kaur took a second appeal to 
the High Court challenging the decision 
of the- lower appellate court. The learned 
single Judge before whom the second ap- 
peal came up for hearing was inclined to 
accept the plaintiffs’ case‘and dismiss the 
appeal but felt that a Full Bench of three 
learned Judges of the Punjab High Court 
in an earlier case, Charan Singh v. Gur- 
dial Singh, AIR 1961 Punj 3801 appeared 
to have taken a contrary view on the © 
question and referred the appeal to a 
larger bench. A Division Bench of the 
High Court thereafter. referred the case 
to a Full Bench of five Judges and it is 
the Judgment of this Full Bench that is ` 
under appeal -before us. 

2. In Mara v. Nikko (1964) 7 SCR 
430: (AIR 1964 SC 1821) this Court ob- 
served that it is “well known” that “cus- 
tom in the Punjab changes from District 
to District, Tehsil to Tehsil and pargana 
to pargana”. The judgment under appeal 
relies mainly on the riwaj-i-am of Fero- 


` a few instances would. be 
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zepur District compiled in 1915 by M. M.. 
L. Currie, Settlement Officer. The ev~i- 
dentiary value of the entries in the riwaj- 
i-am has been discussed in more than one 
decision of this Court. . Ir. Salig Ram v. 
Mst. Maya Devi (1955) 1 SCR 1191: (AiR 


. 1955 SC 266) ‘it was held: 


“There is no doubt or d:spute as to the 
value of the entries in the riwaj-i-am. It 
is well settled that though they are enttl- 
ed to an initial presumption in favour of 
their correctness irrespective of the quas- 
tion whether or not the custom, as reco-d- 
ed, is in accord with the general custcm, 


the quantum of evidence necessary to 
“rebut that presumption will, however, 


vary with the facts and circumstances of 
each case, Where, for instance, the rivaj- 
i-am lays down a custom in consonance 
with the general agricultural custom of 
the province, very strong proof would be 
requried to displace thet presumption; 
but where, on the other Land, the custom 
as recorded in the riwaj-am is oppcsed 
to the custom paora prevalent, the 
presumption will be considerably weaken- 
ed, likewise, where the riwaj-i-am affscts 
adversely the rights of the families who 
had no opportunity whatever of app2ar- 
ing before the revenue authorities, the 
presumption will be weaker still and only 
sufficient to 
rebut it.” 

There is however no material to sugzest 
that the riwaj-i-am in this case  sucters 
from any such infirmity. 


3. In Jai Kaur v. Sher Singh, (1969) 8. 


SCR 975: (AIR 1960 SC 1118) this Court 


has said: 


i “The value of entries in the riwaj--am 
as 
they are relevant evidence under & 35 
of the Evidence Act is dear and the fact 
that the entries therein are the resut of 
careful research of persons who might 
also be considered to have become ex- 
perts in these matters, alter an open and 
public inquiry has given them a value 
which should not be ligh-ly under-estimat- 
ed. There is therefore an initial presamp- 
tion of correctness as regards the ertries 
in the riwaj-i-am....” 

.4, Question No. 47 of Currie’s 
pilation reads: 

“What is the effect of unchastity upon 
the right of a widow to the estate of her 
deceased husband? Whet is the effect of 
her remarriage?” - 

The answer to the question in so far as 
it deals with remarriage is.as follows: 


rom- 
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“At Jast settlement Mr. Francis wrote: 
‘unchastity or remarriage deprives a 
widow of her right to the property’, The 
Muktsar Code gives a similar answer .. 
_..-Further (on page 124) it says: When- 
ever a widow remarries,.even if she 
marries the brother of her deceased hus- 
band, she loses her right to her deceased 
husband’s estate, which reverts at once to 
his agnates (mostly Sikh Jats, Kumhar, 
Khatri, Lohar, Bodla, Chishti, Wattu). 
Tf a sonless widow in possession of her 
husband’s estate marries his brother, she 
is often allowed to remain in possession 


of her deceased husband’s estate for her 


lifetime (Bagri jats, Musalman jats and 
Rajputs) .... As regards the effect of re- 
marriage, all tribes that admit widow re- 
marriage agree that no matter whom the 
widow marries, she forfeits all rights to 
her deceased husband’s estate.” 

The answer is followed by a note record- 
ed by the compiler saying: “Despite the 
rulings to. the contrary .... I am con- 
vinced that the above answer is a true 
exposition of the custom”. The rulings to 
the contrary which relate to jats of Fero- 
zepur District are: Didar Singh v. Mst. 
Dharmon, 25 Pun Re 1888; Punjab Singh 
v. Mst. Chandi 88 Pun Re 1900 and Mst. 
Indi v. Bhangra Singh, 115 Pun Re 1900. 
Out of these three cases again only Didar 
Singh’s case relates to Dhaliwal jats. The 
impugned judgment points’ out that as 
against these cases the riwaj-i-am men- 
tions numerous instances, 59 of them 
relate to Jats, which support the com- 
piler’s note that on remarriage, no matter 
whom she marries, the widow forfeits her 
right to her deceased husband’s estate. 
There are also three instances wherein 
remarriage did not result in forfeiture of 
the widow's right. Didar Singhs case 
which relates to Dhaliwal jats was of the 
year 1888 the impugned judgment men- 
tions four instances from the riwaj-i-am 
of the years 1911-12 supporting the case 
of forfeiture. No instance has been found 
either way relating to Dhaliwal jats of 
Tehsil Muktsar. However, these four in- 
stances relate to Dhaliwal jats of Tehsil 
Mogha which is adjacent to Muktsar. On 
these facts and figures gathered from the 
entries in the riwaj-i-am, the High Court 


_ did not find it possible to accept that 


there was a special custom among Dhali- 
wal jats of Tehsil Muktsar which permitt- 
ed a widow who married her deceased 
husband’s brother to retain her interest 
in her deceased husband’s estate. 


5. In reaching this conclusion the 
learned Judges had to deal with the ear- 
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lier Full Bench decision of three Judges 
of the same High Court, Charan Singh 
‘v. Gurdial Singh (AIR 1961 Punj 301) 
(supra) iù which the view taken by the 
majority, one learned Judge dissenting, 
is apparently in conflict with that taken 
in the judgment under appeal. In Charan 
Singh’s case it was held that as regards 
jats governed by custom in matters of 
succession, a widow on remarrying her 
deceased husband’s brother remains en- 
titled to collateral succession in the fari- 
ly. The parties in that case were jats from 


Ambala District, and remembering that 


custom in Punjab often varies from dis- 
trict to district and tehsil to tehsil, it 
seems the proposition was stated too 
broadly in Charan Singh’s case suggest- 
ing as if this was the custom among the 
jats in the entire State of Punjab. The 

asis of the decision in Charan Singh’s 
case is a statement in Sir W. H. Ratti- 
gans Digest of Customary Law in the 
Punjab. The authoritative value of Ratti- 
ae compilation has been recognised by 
the Privy Council in Mst. Subhani v. 
Nawab 68 Ind App 1:(AIR 1941 PC 21) 
and also by this Court in Salig Ram v. 
Mst. Maya Devi (AIR 1955 SC 266) (supra) 
and Jai Kaur v. Sher Singh (AIR 1960 SC 
1118) (supra). In Jai Kaur’s case however it 
was held that “when the custom as record- 
ed in the riwaj-i-am isin conflict with the 
general custom as recorded in Rattigan’s 


Digest or ascertained otherwise, the en-- 
tries in’ the riwaj-i-am should ordinarily © 


` prevail ....” Paragraph 32 of. Rattigan’s 
Digest on which Charan Singh’s case re- 
lies states: “In the absence of custom, the 
remarriage of a widow causes a torfei- 
ture of her life-interest in her first hus- 
- band’s estate which then reverts to the 
nearest heir of the husband”. It is thus 
clear that there is no conflict between the 
statement in Rattigan’s Digest and the 
entry in riwaj-i-am as regards the gene- 
ral custom that remarriage of the widow 
entails a forfeiture of ‘her interest in her 
first husband’s estate. However, a num- 
ber of exceptions to this general custom 
have also been recorded, Exception 1 
which is relevant for the present purpose 
is as follows: “Among certain tribes a re- 
marriage in the Karewa form with the 
brother of the deceased husband does not 
cause a forfeiture of the widow's life 
estate in the property of her first hus- 
band.” The cases cited in support of the 
special custom relate to Sikh jats of cer- 
tain districts of Punjab, 
Amritsar, Ferozepur and Ludhiana. There 
is no mention. in this catalogue.of Dhali- 
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wal jats of Tehsil Muktsar. It was for the 
first time in the 12th edition of Rattigan’s 
book which was published long after Sir 
Rattigan’s death, the following statement _ 

was added: “By custom among the Sikh > 
jats of the Punjab a widow does not for- 
feit her life estate in her deceased hus- 
band’s property by reason of her remar- - 
riage in Karewa form with her husband’s 
brother, whether he be the sole surviving 
brother or there are other brothers as 
well of the deceased.” A decision of the 
Sindh Judicial Commissioner’s court, Sant 
Singh v. Rari Bai, reported in AIR 1924 
Sindh 17 and also in 76 Ind Cas 408, has 
been cited there sin support of the state- 
ment. It has been pointed out very . 
clearly by the learned Judge in his order 
by which he referred the case to a larger 
bench that Sant Singh’s case does not lay 
down any such broad proposition to justi- 
fy the statement added in the 1°%th edition 
of Rattigan’s book. The mistake results 
from relying on the head note of the 
case as appearing in the Indian cases as 


also in the All India Reporter. Sant | 
a case in which the parties were 
Sikh jats from Jullundur District relies 


on a decision of the Punjab Chief Court: 
“In Basant v. Pratapa (51 Pun Re 1911) a 
judgment of Punjab Chief Court, it was 
held that among the Sikh jats in the Dis- 
trict of Ludhiana a widow does not for- 
feit her life estate in her deceased hus- 
band’s property by reason of her remar- 
riage in Karewa form with her husband’s 
brother whether he be the sole surviving 


_ brother or there are other brothers as 


well of the deceased.” What is found 


‘there as the custom “among the Sikh Jats _ 


in the District of Ludhiana” appears in 
the head-notes of the two reports as the 
custom “among Sikh Jats in the Punjab”. 
Clearly, the head-notes are wrong and 
do not set out the decision correctly. That 
being so, it cannot be said that there is 
any real conflict between the riwaj-i-am 
and Rattigan’s Digest on this point. In 
any event the statement cannot be attri-' 
buted to Sir Rattigan. 


6. Five learned Judges of the Punjab 
and Haryana High Court composing thè 
Full Bench after a close examination of 


‘the available material on the question 


whether among Dhaliwal jats of Tehsil 
Muktsar .there is a special custom which 
permits a widow on remarriage with herf 
deceased husband’s brother to retain her 
interest in the estate of the deceased, 
have answered the question in the nega- 
tive. On the material before us we tind 
no. reason to take a different. view:. The 
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facts and figures. gathered from the er- 
tries in the riwaj-i-am have not beea 
challenged by the appellant, that the 
statement introduced in the 12th edition 
of Rattigan’s Digest is wrong cannot also 
be questioned. We therefore dismiss the 
appeal but in the circumstances of the 
case without any order as to costs. 


Appeal dismissed. 
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V. R. KRISHNA IYER, A. D. KOSHAL 

AND O. CHINNAPPA EEDDY, JJ. 

Civil Appeal No. 1524 of 1977, 
30-4-1980. 

Dr. J. P. Kulshrestha and others, Ap- 
pellants v. Chancellor, Allahabad Un- 
versity and others, Respondents. 

Constitution of India, Articles 226, 14 
— Writs against Universities — Powezs 
of administrative body — Ambit of — 
Allahabad University Acz 7(3 of 1921, 
S. 32 (2) (f) — Ordinance under, O. 9 (2), 
(i) — Appointment of Readers in English 
— Candidates obtaining marks less then 


D.- 


54% appointed — Appointment illegal — . 


Unequal treatment between equals — 
Selection violative of Article 14. 1977 Leb 
Ic 952 (All), partly Reversed. (Allahabed 
University Act (3 of 1921), S. 32 (2) (£)} 

In about 1970, six posts of Readers in 
the English Department of the Unive>- 
sity fell vacant and applications were 
invited by advertisement. P. 1, P. 2 ard 
R. 5 to R. 10 among others, were appli- 
cants. These parties were all servirg 
as Lecturers in the Univarsity at that 
time. A Selection Committee was com- 
stituted as contemplated by ‘the statutes 
and ordinances framed under the Allaha- 
bad University Act. Ordinance 9 (2) ü 
as framed under Section 32 (2) (£) pre- 
scribed, among others, first or high 
second class Master’s degree as the mini- 
mum qualification for being eligible for 
the posts of Reader. The Committee 
chose to interview the candidates who 
were otherwise eligible for considera- 
tion. 13 applicants turned up for inter- 
view. But R. 9 and P. 2 apparently r2- 
sented the viva voce test a5 unauthorised 
and did not care to appear for the jin- 
terview. However, R. 9 on being per- 
suaded, did later turn wp, was inter- 
viewed and eventually included in the 
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‘select list’. P. 2 did not enjoy the. bene- 
fit of a second persuasion to present him- 
self for interview, did not appear before 
the Selection Committee and missed the 
bus. P. 1 and P. 2 were recipients of 
first class or high second class. But ex- 
cept R. 7 who had obtained first class 
and R. 10 and R. 9 who had obtained 
more than 54% marks, rest of the select- 
ed candidates (i.e. R. 5, R. 6 and R. 8) 
had got less than.54% marks. P. 2 re- ` 
presented against the propriety of the 
selection to the Executive Council, but \ 
the latter overruled the objection and 
accepted the recommendation. R. 5 to 
R. 10 were thus appointed Readers. P. 1 
and P. 2 moved the Chancellor who on 
22-11-1973, upheld the selection and the 
appointments. P. 1 and P. 2 invoked Arti- 
cle 226 of the Constitution and impugned 
the legality of the selection process and 
the appointments on various grounds, 
The single Judge concluded that the 
selections and the consequent appoint- 
ments were bad in law except in regard 
to R. 7 and R. 10. Appeals to the Divi- 
sion Bench were allowed and the writ 
petition was dismissed in entirety. On 
appeal to Supreme Court ‘by special 
leave: 

Held (1) that there was no flaw in the 


methodology of “interviews”, Ambit of 
powers of administrative or quasi-judi- 
cial body pointed. (Para 10) 


(2) that the condition of at least high 
second class as prescribed by Ordinance 
9 (2) (i) was mandatory. (Para 12) 

(3) that the mode to determine the 
meaning of “high second class marks” 
was to draw a line at mid-point, and- 
marks above and below that line would 
be high and low second class respective- 
ly. Therefore those who had not secured 
above 54% marks could not claim to have 
obtained a high second class and were 
ineligible. Therefore the appointments 
of R. 5, R. 6 and R. 8 as Readers violated 
the Ordinance 9 (2) (i) and were illegal. 

(Paras 14 to 16, 18) 

While there is no absolute ban, it is a 
Tule of prudence that courts should 
hesitate to dislodge decisions of acade- 
mic bodies, If the Chancellor or any 
other authority lesser in level decides 
an academic matter or an educational 
question, the court keeps its hands off, 
but where a provision of law has to be 
read and understood, it is not fair to 
keep the court out, AIR 1965 SC 491, Foll. 

f (Para 17) 

(4) that merely because the Executive 


`. Council . bad- -also the power to make- 
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Ordinances by accepting a low second 
class as equal to a high second class -n 
the case of R. 5, R. 6 and R. 8 the Coun- 


cil could not be deemed to have amend-" 


ed the Ordinance and implicitly re- 
written it to delete the adjective ‘high’ 
before ‘second class’. (Para 13) 

(5) that if the Selection Committee 
had chosen to give an opportunity to 
P, 2, even as they did to R. 9, he might 
well have turned up and having regard 
to his high marks, might also have stocd 
a good chance of being selected. Thus 
there had been unequal treatment be- 
tween equals. For this reason, the selee- 
tion of R. 9 must be struck down as vio- 
ative of Article 14 and (Para 19) 

(6) that, therefore, the selection ard 
appointments of R. 7 and R. 10 were 
good; but the selection and appointment, 
of R. 5, R. 6, R. 8 and R. 9 were bad im 


law. 1977 Lab IC 952 (All), partly Re- 
versed. _ (Para 28) 
Cases Referred: Chronological Paras 


AIR 1965 SC 491: (1964) 4 SCR.575 17 

Mr. S. P. Gupta, Sr. Advocate (Mr. 
Pramod Swarup, Advocate with him), 
for ‘Appellants; Mr. Yogeshwar. Prasad, 


Sr. Advocate (Mrs. Rani Chhabra, Ad- 
vocate with him), for Respondenzs 
Nos. 5-6; Mr. U. R. Lalit, Sr. Advocate 
(Mr. Manoj Swarup, Miss Lalita Kohli, 


Advocates’ with him), for Respondent 


(University). 


V. R. KRISHNA IYER, J.:— The core 
controversy in this appeal by special 
leave rages round the legality of tke 
selection of Readers by the Allahabad 
University. The fortunes of the litiga- 
tion, pending for seven years, have been 
fluctuating from court to court. The fine 
line of distinction between internal 
autonomy for educational bodies and ir- 
sulation of their operations from  jud:- 
cial interference on the one hand and 
the constitutional obligation of the court 


to examine the legality of academic 
actions and correct clear injustices on 
the other is jurisprudentially real and 


the present appeal illustrates the de- 
marcation between the two positions. 
While legal shibboleths like “hand-oẸ 
universities” and meticulous forensic in- 
vigilation of educational organs may 
both be wrong, a balanced approach cf 
- leaving universities in their internal 
functioning well alone to a large exten®, 
but striking at illegalities and injustices, 
if committed by however high an au- 
thority, educational or other, will resolve 
the problem raised by counsel before es 


J. P. Kulshrestha v. Allahabad University 
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in this appeal from a judgment of the 
Division Bench of the High Court. 

2 Once we recognise the basic yet 
simple proposition that no islands of in- 


subordination to the rule of law exist in 4 
our Republic and that discretion to dis- ` 


obey the mandate of the law does not 


belong even to university organs or other | 


authorities, the retreat of the Court at 
the sight of an academic body, as has 
happened here, cannot be approved. On 
the facts and features of this case such 
a balanced exercise of jurisdiction will, 
if we may anticipate our ultimate con- 
clusion, result in the reversal of the ap- 
pellate judgment and the restoration, in 
substantial measure, of the learned 
single Judge’s judgment quashing the 
selections made by the University bodies 
for the posts of Readers in English way 
back in 1973. 


` 3. A perception in perspective of the 
facts which are brief and the law which 
is clear, persuades us to narrate the cir- 
cumstances which have led a number of 


lecturers of the Allahabad University to` 


fighting forénsic battles over the selec- 
tion of some as Readers in English by 
the Selection Committee and their ap- 
pointment by the Executive Council. 


4. Nearly a decade ago, six posts of 
Readers in the English Department of 
the University fell vacant and applica- 
tions were invited by advertisement. 
The petitioners and respondents 5 to 10, 
among others, were applicants. These 
parties were all ‘serving as lecturers in 
the University at that time. A Selection 
Committee was constituted as contem- 
plated by the statutes and ordinances 
framed under the Allahabad University 


Act, 1921 (for short, hereinafter called 
the Act). Section 29 of the Act, stipu- 
lates that teachers of the University 
shall be appointed by the Executive 


Council on the recommendations of the 
Selection Committee. There are statutory 
provisions regulating the functions of the 
Selection Committee. Section 32 (2) (£) 
of the Act provides for the issuance of 


‘ordinances prescribing qualifications for 


appointment of teachers. Ordinance 9 (2) 
lays down the qualifications for teachers 
in the various faculties. We are concern- 
ed with Ordinance 9 with special refer- 
ence to the prescription of qualifications 


‘for Readers and it runs thus: 


9. The following qualifications are pre- 
seribed for the appointment of teachers 
in the Faculties of Arts, Science, Com- 
merce ana Law: 


i 
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(2) For Readers: (i) First or High Se- 
cond Class Master’s degree in the sub- 
ject concerned and good academic re- 
cord; 

(ii) Established reputation for sounc 
‘scholarship and be competeat to teack 
up to Master's degree and guide re- 
search; 

(iii) A doctor’s degree, 
published work; 

(iv) At least 5 years’ teaching experi- 
ence of the subject concerned in post- 
graduate classes in a University recog- 
nised by law, or research axperience ir 
a Research Institute recognised | by the 
University or the State, or the ‘Centra 
Government : 


Provided that the Sélection Committee 
may relax the qualifications contained ir 
clause (iii) for the post of‘Readers in the 
case of candidates whose total length oz 
cservice as teachers in this University is 
not less than the period required te 
teach the maximum of the lecturer’s 
grade and who shall have established «& 
reputation as teachers; 

Provided further that in the case o- 
women teachers of this (i.e, Allahabad- 
University, in place of qualificatior 
No. (IV) requiring 5 years’ teaching ex- 
perience in post-graduate classes 2 
minimum of 5 years’ teaching experience 
of the subject in the graduate classes ir 
this University may also be considered 
adequate for the post of Readers. 

5. The statutory exercise of choosing 
the best among the applicants in con- 
formity with the minimum qualifications 
is done by the Selection Committee 
which recommends to the Executive 
Council its panel. While there is no spe- 
cific legislative provision ` regarding the 
procedure to be adopted ty the Selec- 
tion Committee there is nc doubt tha: 
arbitrariness is anathema, violation oł 
natural justice vitiates and subject te 
this, self-created rules, flexible and 
pragmatic, fair and functionally viable. 
may well be fashioned by the Selectior 
Committee. In this case the Committee 
chose to interview the candidates whe 
were otherwise eligible for considera- 
tion. 18 applicants turned up for inter- 
view. But respondent No. 9. Dr. Bhatta- 
charya, and petitioner Nə. 2, Skand 
Gupta, apparently resented zhe viva voce 


or equivalen“ 


test as unauthorised and did not care tc 


appear for the interview. However, Dr. 
Bhattacharya (R. 9), on being persuaded 
did later turn up, was interviewed anc 
eventually included in the i, Peet ‘list’, 
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The second petitioner did not enjoy the 
benefit of a second persuasion to present 
himself for interview, did not appear be- 
fore the Selection Committee and missed 
the bus. 


6. The Committee, which consisted of 
academic experts, prepared a panel and 
forwarded it to the Executive Council. 
As is inevitable in situations of over- 


supply, many are called but few are 
chosen ‘and respondents 5 to 10 
(Dr. Mrs. Hem Lata Joshi, R-5, 
Shri H. S. Saxena, R-6, Dr. R. R. 


Dutt, R-7, Shri I. N. Agarwal, R-8, Dr. 
A. N. Bhattacharyya, R-9, and Dr. L. M. 
Upadhayaya, R-10, were lucky to be 
chosen while the petitioners were luck- 
less and lost. Petitioner No. 2 represent- 
ed against the propriety of the selection 
to the Executive Council, but the latter 
overruled the objection. and accepted the’ 
recommendation. Respondents 5 to 10 
were thus appointed Readers. The peti- 
tioners thereupon moved the Chancellor 
under Section 42 of the Act and. urged, 
in their petition, that the selection was 
illegal, but were disappointed because 
the Chancellor, by. his order of Novem- 
ber 22, 1973, upheld the selection and 
the appointments. The last refuge of 
those with lost causes is the writ juris- 
diction of the High Court. The peti- 
tioners invoked Article 226 of the Con- 
stitution and impugned the legality of 
the selection process and the appoint- 
ments on various grounds, The learned 
single Judge considered the merits of the 
contentions and concluded that the selec- 
tions and the consequent appointments 
were bad in law except in regard to re- 
spondents 7 and 10 and directed the 
University, in January 1976, to hold fresh 
Selections for filling the vacancies of 
long years ago. 

7. Inevitably, the vanquished respon- 
dents rushed to the appellate Bench of 
the High Court where success greeted 


‘them; for, the appeals were allowed in 


reversal of the single Judge’s reasoning 
and the writ petition was dismissed in 
entirety. The. final sanctuary of those 
who fancy that they are victims of judi- 
cial injustice or other forms of iniquity 
is the Supreme Court in its misleadingly 
immense and self-defeatingly multiform 
jurisdiction under Article 136. The ap- 
pellants are here hopefully invoking our 
power to heal their alleged injury. 

8. With this backdrop, it will be easy 
to appreciate the few submissions urged 
by the appellants in substantiation of 
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their case that although the Selection 
Committee was legally constituted, the 
process of selection and the criteria for 
selection were illegal. If the selection 
were invalidated by any lethal vice the 
Council’s 
mendees cannot ‘survive. Nor can the 
Chancellor’s dismissal of the objections 
of the appellants lend life to what other- 
wise is non est. Thus, the crucial issue 
is whether the grounds of attack levell- 
ed against the selection have substance. 

9. A few basic facts must be remem- 
bered before we discuss the merits. All 
the parties with whom we are concern- 
ed as candidates, have acquired their 
Master’s degree. from the Allahabad 
University. In tune with the hierarchical 
ethos of Indian society which does not 
spare the academia, there is a pyramidal 
structure with Lecturers at the bottom, 
Readers above them and Professors at 
the top, speaking simplistically. Our 
concern in this appeal is with Readers; 
and the eligibility qualifications men- 
tioned in Ordinance 9 are the minimum, 
not the maximum. We may straight g2t 
into the meat of the matter. The sub- 
stantial contention urged by the appel- 
lant with success before the single Judge 
and failure before the Division Bench is 
that the contesting respondents are not 
even qualified for consideration because 
they do not have a first class or`a high 
second class in the Master’s degree. It 
is common ground that none of them has 
a first class. It is undisputed that the 
Allahabad University awards first class 
to those who obtain 60% and above and 
second class to those who secure any- 
thing between 48% to 59%. For the 
nonce, we are not concerned with the 
other qualifications itemised in Ordi- 
nance 9. The marks obtained by the ap- 


pellants show that they are recipients əf © 


first class. or high second class. The con- 
troversy is not about their eligibility but 
that of the contesting respondents. 
Mrs. Joshi (R. 5) has sectired 52.2 marks, 
Shri Saxena (R. 6) has scraped through 
with 49.3 marks; Dr. Dutt (R. 7) hes, 
-however, obtained a first class while 
Shri Agarwal (R. 8) is slightly below the 


middle line in the second class range 
having got only 53.8. marks; [r, 
Bhattacharya (R. 9) has fared a little 
better with 54.5 marks. Dr. Upadhyaya 


(R. 10) also has a better performance 
record in the Master’s degree examina- 


tion since he has 55.1 marks to his cr2- — 


_dit. From these figures it is obvious that 
‘Dr. Dutt (R. 7) has the distinction -of 
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action in accepting the com- . 
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being the holder of a first class. It -is 
beyond’ one’s comprehension. how his se- 
lection can - be: challenged on the score 
of ineligibility. Indeed, the appellants 
have accepted the findings of the learn- 
ed single Judge who has disallowed the 
writ petition vis-a-vis R. 7 and R. 10. 
We agree. Even in regard to the conclu- 


‘sion arrived at so far as R. 10, Dr. Upa- 


dhyaya, is concerned who has secured 
marks above the middle line in the range 
between 48% and 59%, we are not dis- 
posed to disagree with the single Judge. 
Thus, the appointments of R. 7 and 
R. 10 do not call for any interference. 
The rest will, right now, be exposed to 
the actinic light of legal scrutiny. 


10. We may dispel two mystiques be- 
fore we debate the real issues. Did the 
Selection Committee act illegally in re- 
sorting to the interview process to pick 
out the best? We think not. Any admin- 
istrative or quasi-judicial body clothed 
with powers and left unfettered by 
procedures is free to devise its 
Own pragmatic, flexible and func- 
tionally viable processes of trans- 
acting business subject, of course, 
to the basics of natural justice, fair 
play in action, reasonableness in col- 
lecting decisional materials, avoidance of 
arbitrariness and extraneous considera- 
tions and otherwise keeping within thel 
leading strings of the law. We find no 
flaw in the methodology of ‘interviews’. 
Certainly, cases arise where the art of. 
interviewing candidates deteriorates from 
Strategy to strategem and undetectable 
manipulation of results is achieved by 
remote control tactics masked as viva 
voce tests. This, if allowed, is surely a 
Sabotage of the purity of proceedings, a 
subterfuge whereby legal means. to reach 
illegal ends is achieved. So it is that 
courts insist, as the learned single Judge 
has, in this very case, suggested on re- 
cording of marks at interviews and other 
fair checks like guidelines for marks and 
remarks about candidates and the like, 
If the court is skeptical, the record of 
the selection proceedings, including the 
notes regarding the interviews, may have 
to be made available. Interviews, as 
such, are not bad but polluting.it to at- 
tain illegitimate ends is bad: Dr. Martin 
Luther King Jr. was right when ha 
wrote: (1) 


(1) The Negro is your Brother by Martin 
Luther King Jr. published in ‘119 
years of the Atlantic” ed. by Louise 

© Dešśaúlniers, p, 515: 0. 0 
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"So I have tried to make it clear that 
it is wrong to use immoral means to 
attain moral ends. But now I must af- 
firm that it is just as wrong, or even 
more, to use moral means to preserve 
immoral ends.” 

11. The second obscurantism we 
must remove is the blind veneration of 
marks at examination as the main m2a- 
sure of merit. Social sciertists and edu- 
eational avant garde may find pitfalls in 


our system of education and condemn 
the unscientific aspects of marks as -he 
measure of merit, things as they. nw 
stand. But, however, imperfect and əb- 
tuse the current system and however ar- 
gent the modernisation . of our courses 
culminating in examinations may be, he 
fact remains. that the court has to go by 
what is extant and canno: explore on its 
own or ignore the measure of merit ad- 
opted by universities. Judges must not 
rush in where even educationists fear to 
tread. So, we see no purpose in belittlng 
_the criterion of marks and class ~he 
Allahabad University has laid down, al- 
though to swear religiously by class end 
grade may be exaggerated reverence end 
false scales if strictly scrutinised by p-zo- 
gressive criteria. 

12. We have stated earlier that <he 
prescription. of first class or high seccnd 
class is part of the Ordinence as a queli- 
fication for a Reader’s pest, Is this cen- 
dition mandatory or directory? The Hgh 
Court at the two tiers has taken contrary 
views. But we are inclined to hold tnat 
a high second class is a mandatory mñi- 
mum. A glance at the relevant porton 
of Ordinance 9 reveals that wherever 


relaxation of qualifications is intended, 
the: Ordinance specifical'y spells it sut 
and by necessary implication, where it 


has not said so, the possession of such 
qualification is imperative We must re- 
member that a Reader is nut next to a 
Professor and holds high responsibility 
in giving academic guidance to pcst- 
graduate students. He has to be a creat.ve 
scholar himself capable o2 stimulating in 
his students a spirit of enquiry and ckal- 
lenge, intellectual ferment and thirst for 
research. If -the teacher is innocent of 
academic excellence; the student, in 
turn, will be passive, mechanical, nega- 
tive and memorising where-he should be 
innovative, imaginative and inventive. 
- The inference is irresistible - that a 
Reader who guides the students end 
raises his faculties to ereative heights 
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-is one who ‘himself has had attainments 
‘to his credit. Putting aside for a moment 


the value of examinations and marks as 
indicators of the students potential, we 
must agree that the ordinance has a 
purpose when it prescribes at least a high 
second class for a Reader’s post. It is 
obligatory. - 


13. Now we come to close grips with 
the principal point debated before us. 
When is a second class high, going by 
marks? For any layman the meaning 
is clear. For any purpose-oriented inter- 
pretation the decoding is simple. High is 
the antithesis of low and a high second 
class is, therefore, a contrast to a low 
second class. When the range of second 
class marks is wide, of the candidate 
who gets that class with marks within 


the lower half bracket you cannot say 
he gets a high second class. If he man- 


ages to get 48 marks he barely gets a 
second class — not a high second class, 
And commonsense, which is not an 
enemy of court sense, points clearly to 
the meaning of high second class as one 


where the marks fall a little . short of 
first class marks and he narrowly misses 


first class. In the context of Ordinance 9 
and its purpose and the collocation of 
words used viz. ‘first class or a high 
second class’, the interpretation will mis- 
fire if we disregard the intent and effect 
of the adjective thigh’ and indifferently 
read it to mean merely the minimum 
marks needed to bring the candidate 
within the second class. High is high 
and a superior second class denotes 
marks somewhere near first class marks. 
Assuming we relax, dilute and liberalise 
the rigour clearly imported by the 
draftsman by using the expression ‘high 
second class’, still it is impermissible to 
render the word thigh’ nugatory or 
make, by construction, that intensive ad- 
jective redundant. Nor are we impressed 
with the strange submission that the 
University has all these years treated a 
high second class to mean a mere second 
class, and, therefore, English has lost its 
potency in the Allahabad University and 
high includes low. Such pathetic seman- 
tics must be rejected since continuing 
commission of wrong does not right it. 


. 14. The utmost. we may reluctantly). 
accept is the construction that the learn- 
ed single Judge has adopted, Draw a 
line. at. mid-point, and marks above and 
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cond class respectively. 


15. It was urged that marks for the 
second class grade vary’ from University 
„to University and start sometimes with 
40% and so, even 48% must be regard- 
` ‘ed as high second class -for Allahabad 
University. Here we are concerned only 
with holders of second class from the 
Allahabad University and so -the compli- 
cation ‘of other universities does not 
arise. Even’ otherwise, with reference to 
any particular university, “the marks for 
second class may be from X to Y and 
‘high’ with ‘reference to that university 
will be the: superior half between X and 
Y. Lexically, logically, legally, techrio- 
logically, we find -the conclusion the 
same. We regretfully but respectfully 
disagree with ‘the Division: Bench and 
[uphold the sense of high second class at- 
tributed by the learned single Judge. 
The midline takes us to 54 and although 
it is unpalatable to be mechanical and 
mathematical, we have to hold that 
those who have not secured above 54 
marks cannot claim ‘to have obtained a 
high second class and ‘are ineligible. 


16. In the instant case, Dr. Mrs, 
Joshi, Shri Saxena and Shri Agarwal do 
not fill the bill, their marks being below 
54 in the Master’s degree examination. 
We have earlier held that the power ` to 
relax, as the Ordinance now runs, in 
so far as high second class is concerned, 
does not exist. Inevitably, the appoint- 
ments of the 3 respondents violate ths 
Ordinance and are, therefore, illegal. It 
is true; as counsel for the respondent 
urged, that the Selection Committee is 
an expert. body. But their expertise is 
not in-law, but in other branches of 
learning and the final ~interpretation of 
an Ordinance is a legal skill outside the 
academic orbit. et, ¥. 

17. Rulings of this court. were cited 
before us to hammer home the point 
that the court ‘should not substitute its 


judgment for that of academicians when - 


the dispute relates to educational affairs. 
|While there is no absolute ban, it is a 
rule of prudence that courts should hesi- 
tate to dislodge decisions of academic 
bodies. But university organs, for ‘that 
matter any authority in qur system, is 
bound by the rule of law and cannot 
be a law unto itself. If the Chancellor 
or any .other authority lesser în level 
decides an academic matter or an edu- 
cational question, the court keeps its 
hands off; but where a provision of law 
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below that line will be high and low se-. 
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has to be. read and understood, it' is not 
fair to keep the court out. -In Govinda 
Rao’s case, .(1964) 4 SCR 575 at. p. 586: 
(AIR 1965 SC 491). Gajendtagadkar, J. 
(as he then was) struck the right note; 


“What the High Court should have 


considered is whether the ‘appointment 


“made by the Chancellor had contraven- 
.ed any statutory or binding rule or. ordi-. 





nance and in doing so;- the High Court 
should have shown due regard to the 
opinions expressed by the Board and its 
recommendations on which the Chancel- 
lor has acted.” (Emphasis added) | 


The later decisions cited before us 
proudly conform to, the rule of caution 
sounded in Govinda Rao. But to respect 
an authority is not to worship it un- 
questioningly since the bhakti cult is in- 
ept in the critical field of law. In short, 
while dealing with legal - affairs which 
have an impact on academic bodies, the 
views of educational experts are entitled] 





. to great consideration but not to exclu- 
sive wisdom. Moreover; the present case 


is so simple that: profound doctrines 
about academic autonomy have no place 
here. R oe 
18. A strange submission was. mildly, . 
made that the Executive Council has 






equal to.a high second class in the ca 
of the three respondents, the Council 
must be deemed to have amended the 
Ordinance and- implicitly re-written ‘it to 
delete the adjective ‘high’ before ‘second 
class’. This argument means that an. il- 
legal act must be deemed tobe legal by 
reading a legislative function’ into an 
executive action. Were this dubious 
doctrine applied to governmental affairs 
and confusion between executive and 
legislative functions jurisprudentially 
sanctioned, the consequences could well 
be disastrous to the basics of our demo- 
cracy. We mention this facet of the ar- 
gument not only to reject it but to. em- 
phasise that small gains in some case 
should not justify the urging of propo- 
sitions which are subversive of our Con- 
stitution. Be that as it may, we are 
satisfied that respondents 5,-6 and 8 do 
not possess a high second class in their 
Master’s degree. i 

19. The second contention successfully 
urged before the single Judge of the 
High Court relates to Dr. Bhattacharya 
(R. 9). The point is that R. 9 and peti- 


<< 


suggests 
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tioner No. 2 ignored the interview. Sut” 


while both were eligible for selection the 
second petitioner lost his chance of being 
considered because he did not appear for 
the interview and Dr. Bhattacharya 
averted that fate because he was sent for 
a second time. The equivocal versior of 
Dr. Bhattacharyya has nct been accepted 
by the learned single Judge and we are 
unhappy that an academic has been put 
to the necessity of this dubiety which 
that. taking liberties with 
truth for getting a temporary advantage 
is a tendency which does not spare 
highly educated and gifted persons In 
this connection, even the terminological 
inexactitude indulged in by Dr. Eem 
Lata Joshi (R. 5) is noz complimentary 
when she says that in her applicacion 
She gave 54 marks as against the ac-ual 
figure of 52.2. and when challenged, she 
excused herself by saying that her me- 
mory, working in a hurry, let her dcwn. 
We are satisfied that if the Seleccion 
Committee had chosen tc give an oppor- 
tunity tó the 2nd petitioner, even as 
they did to R. 9, he m:ght well Fave 
turned up and having regard to his kigh 
marks, might also have stood a good 
chance of being selected. The critidsm 
is not that the Selection Committee’s ac- 
tion was mala fide or biassed, but -hat 
there has been unequal treatment be- 
tween equals. For this reason, the selec- 
tion of R. 9 deserves to 5e struck dewn 
as violative of Article 14. 


20. Other minor points which kave 
been urged and countered do not deserve 
serious consideration and we decline to 
deal with them. The conclusion we reach 
is that the selection and appointment: of 
respondents 7 and 10 are good; but the 
selection and appointment of respondents 
5, 6, 8 and 9 are bad in law. 


21. The tragic sequel cannot be dis- 
missed as none of our concern  beceuse 
the court, by its process, must, as far 
as possible, act constructively, minimis- 
ing the injury and maximising the bene- 
fit. Indifference to consequences upon 
institutions and individuals has an im- 
perial flavour and we wish to make it 
clear that the fact that since 1973 the 
respondents 5, 6, 8 and 9 have keen 
functioning as Readers without bleraish 
is a factor which distresses us when we 
demolish their appointments. They Fave 
gained experience of several years in 
the Reader’s post. They are otherwise 
well qualified on. the acedemic side. The 
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cond class, while some of them have 
been doctorates, should not have such 
disastrous consequences as to throw out 
the appointees 7 years after. We think 
that these special circumstances may 
well justify the appropriate authority in 
the University resorting to alternatives 
which may ` mitigate, their misfortune. 
We have been informed by counsel Mr. 
Manoj Swarup that the University is 
inclined to take an accommodative atti- 
tude to mitigate the hardship that may 
flow from the adjudication. Of course, 
they are free to take such steps as they 
deem just and necessary. We do not 
think there was anything wrong in Dr. 
Bhattacharyya having been persuaded to 
come to the interview, but we regard it 
as improper that such facility was not 
extended to the 2nd petitioner. 


22. In conclusion, we allow the ap- 
peal and direct a fresh selection from 
among those candidates who are quali- 
fied for Readership in the light of our. 
interpretation of Ordinance 9. We make 
it clear that the appointments of respon- 
dents 7 and 10, sustained by the High 
Court, will remain untouched. 


23. The appeal is allowed subject to 
the observations made above. 


Order accordingly., 
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Ram ete., Harmat Ali etc., Govind Gowda 
etc., Ram Pal and others, Bant Singh: and 
others, Petitioners v. Union of India and 
others etc., Respondents. 

-Jagir Singh, Ajit Singh, Petitioners v. 
State of Punjab, Respondents; i 

Mahadeo and others, Kalua and others, 
Petitioners v. State of U, P., Respondents. 

(A) Criminal P. C. (2 of 1974), S. 433-A 
(as inserted by amendment Act of 1978) 
— Constitution of India, Art. 246 (2), 
Sch. 7, List 8, Entry 2 — Provision in Sec- 
tion 48338-A obligating actual detention in 
prison for minimum of fourteen years of 
convicts who could have been punished 
with death but were sentenced to life im- 
prisonment or whose death sentence was 
commuted to life imprisonment — Not 
beyond legislative competence `of Par- 
liament. o 

Section 438-A obligating the actual 
detention in prison for full fourteen years 
as a mandatory minimum in the two 


classes of cases where the court could 
-have punished the offender with death 
but did not, or where the court did 


punish the culprit with death but he sut- 
vived through commutation to life im- 
prisonment granted under S. 488 (a), is 
not beyond legislative competence of Par- 
liament. Art. 246 (2) gives power to Par- 
liament to make laws with respect to any 
of the matters enumerated in List IIL. 
Entries 1 and 2 in List III (especially 
Entry 2) are abundantly comprehensive 
to cover legislation such as is contained 
in S. 488-A. which merely enacts a rider. 
as it were, to Ss. 432 and 488 (a).: Into 
Section 433-A cannot be read a legisla- 
tion on the topic of ‘prisons and prisoners’. 
On the other hand, it sets a lower limit 
to the execution of the punishment pro- 
vided by the Penal Code and is appro- 
priately placed in the Chapter on Execu- 
tion and Sentences in the Procedure 
Code. Once the irrefutable position that 
the execution, remission and commutation 
of sentences primarily fall, as in the earlier 
Code (Criminal Procedure Code, 1898), 
within the present Procedure’ Code 
(Chapter XXXII) is accepted, S. 433-A can 
rightly be assigned to entry 2 in List III 
as a cognate provision ‘integral to remis- 
sion and commutation, as it sets limits to 
the power conferred by the preceding 
two sections. This limited prescription as 
a proviso to the earlier prescription re- 
lates to execution of sentence, not condi- 
tions in prison or a ree of prisoner's 
life. The distinction between prisons and 
prisoners on the one hand and sentences 
and their execution, remission and © ‘com~ 
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mutation on ‘the other, is fine but real. 
To bastardize S. 48383-A as outside the 
legitimacy. of Entry 2 in List III is to 
breach all canons of constitutional inter- 
pretation of legislative Lists. Parliament 
has competency. (Paras 15, 76, 82) 


If it is assumed that the laws of re- 
mission and short-sentencing by States 
are enacted under Entry 4 of List II, the 
States’ competency to enact cannot be 
challenged. After all, even in prison-pri- 
soner legislation, there may be beneficent 
provisions to promote the habilitative 
potential and reduce warder-prisoner fric- 
tion by. stick-cum-carrot strategies. Offer 
of remission paroles, supervised releases, 
opportunities for self-improvement b 
family contacts, time in community wor 
centres and even meditational centres, can 
properly belong to prison legislation. Re- 
wards by remissions, like punishments by 
privations are permissible under Entry 4 
of List IJ. Even so, the power ot the 
State is subject to Art. 246 (1) and (2) 
and so Parliamentary legislation prevails - 
over State legislation. Moreover, Art. 254 
resolves the conflict in favour of Parlia- 
mentary legislation. If a State intends to 
legislate under Entry 2 of List [II such 
law can prevail in that State as against a 
Parliamentary legislation only if Presiden- 
tial assent has been obtained in terms of 
Art. 254 (2). In the present case there is 
hardly any doubt that S. 488-A must hold 
its sway over any State legislation even 
regarding ‘prisons and prisoners’ if its pro- _ 
visions are repugnant to the Central Law. 
The Remission Schemés cannot be read 
as upsetting sentence but ‘as merely pro- 
viding rewards and remissions for in- 
prison good conduct and the like. If the 
sentence is life imprisonment remissions, 
as such, cannot help. If the sentence is 
for a fixed term, remissions may help but 
Section 483-A does not’ come in the way. 
Thus, no incompatibility between Sec- 
tion 483-A and remission provisions 
exists, Sa (Para 16) 


(B) Criminal P. C. (2 of 1974), S. 433-A, 
(as inserted by Amendment Act of 1978) 
and Ss. 482, 433 (a) and 5 — S. 483-A 
not only excludes S. 432 but also subjects 
operation of S. 433 (a) to serious restric- 
tion and also excludes all contrary 
prison rules in respect of convicts con- 
templated by it. f 


- The fasciculus of clauses (Ss. 432, 433 
anid 433-A), read as a package, makes it 
clear that while the Code does confer _ 
wide powers. of remission and commuta- 


‘tion of sentences it. emphatically: intends 
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to carve out an extreme category fron 
the broad generosity of such executive 
power. The non obstante clause, in terms, 
excludes S. 482 and the whole mandate >f 


_ the rest of the Section necessarily sub- 


jects the operation of S. 483 (a) to a 
serious restriction. This embargo directs 
that commutation in such zases shall not 
reduce the actual duration of imprison- 
ment below 14 years. Whether that Se- 
tion suffers from any fatal constitutioral 
infirmity is another matter but it dos 
declare emphatically an imperative inteat 
to keep imprisoned for at least 14 years 
those who fall within the sinister categ- 
ries’ spelt out in the operative part of 
Section 483-A. If S. 483A, by sheer y=- 
pugnancy, forces a permanent holiday cn 
the prison remission laws of the States vis 
a vis certain classes of ‘lifers’, the form2r 
must prevail in situation o: irreconcilal- 
lity. Assuming that Rules under the Pri- 


‘ sons Act are valid and cannot be d- 


missed as State law, a harmonious read- 
ing of S. 488A and the Prison Rules 
must be the way out. Otherwise, the later 
law must preva or implied repeal mey 
be inferred. (Paras 19, 21, 76 and 82) 
`(C) Criminal P. C. (2 of 1974), S. 488-4, 
(as inserted Amendment- Azt 
of 1978) — It is not violative of Art. £ 


(1) on the ground that it eularges punisa- 


ment retroactively — (Ccnstitution ef 
India, Art. 20 (1). (Paras 27, 76, 82 

(D) Criminal P. C. (2 of 1974), S. 433-4, 
(as inserted by Amendment Act of 1973) 
and S. 5 — Remissions and short sentens- 
ing schemes are not saved by virtue af 
S. 5 as special local laws — They do nat 
override S. 483-A. AIR 1841 Bom 143, 
Overruled. 

The anatomy of this sa gs section 
i e„ S. 5 is simple, yet subtle. Broad‘y 
speaking, there are three components io 
be separated, Firstly, the Procedure Coce 
parn governs matters covered by È. 

condly, if a special or local law exis-s 
covering the same area, this latter lav 
will be saved and will prevail. The shor- 
sentencing measures and remission 
schemes promulgated by the various States 
are special and local laws and must over- 
ride. But the third comporent is clinck- 
ing. If there is a specific provision to the 
contrary; then that will override the spe- 
cial or local law. Section 433-A being 
such a specific law that will be the last 
word and will hold even against the spe- 
cial or local law. The remission rules ar 
special laws but S. 488-A is a specitie, 
explicit, definite provision dealing wita 
a.particular situation or narrow, class. cf 
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cases, as distinguishéd from the general 
run of cases covered by S. 432, Cr. P. G. 
Section 483-A picks out of a mass of im- 
prisonment cases a specific class cf life 
imprisonment cases and subjects it ex-- 
plicitly to a particularised treatment. It 
follows that S. 433-A arin in preference 
to any special or local Jaw because S. 5 
expressly declares that specific provisions, 
if any, to the contrary will prevail over 
any special or local law. AIR 1941 Bom 
146, Overruled. 
(Paras 88, 76, 82) 

(E) Criminal P. C. (2 of 1974), S. 433-A, 
(as inserted by Amendment Act of 1978) 
— S. 483-A is not violative of Art. 14 on 
ground that it does not distinguish be- 
tween the prisoners who reform and 
who do not — . (Constitution of India, 
Art. 14). 

Imposition of at least a 14-year term 
under Sec. 433-A for a murderer cannot 
be considered to be arbitrary, unusually | 
cruel and unconstitutional as violative of 
Art. 14. In the current state of things and 
ethos of society a very long term in pri- 
son for a murderer cannot be castigated 
as so outrageous as to be utterly arbitrary 
and violative of rational classification be- 
tween lifers and lifers and as so blatantly 
barbarous as to be irrational enough to 
be struck down as ultra vires. Even the 
submission that no penal alibi justifies a 
prisoner being kept walled of from the 
good e if, by his conduct, attainments 
and proven normalisation, he has become 
fit to be a free citizen, cannot spell un- 
constitutionality. ` (Paras 58, 76, 101) 

(F) Criminal P. C. (2 of 1974), S. 483-A, 
(as inserted by Amendment Act of 1978) 
— Section 433-A is prospective. 

Every person who has been convicted 
by the sentencing court before Decem- 
ber 18, 1978, shall be entitled to the bene- 
fits accruing to him from the Remission 
Scheme or short-sentencing projects as 
if S. 488-A did not stand in his way. 
Similarly, even if the appellate court re- 
verses an earlier acquittal rendered be- 
fore S. 488-A came into force but allows’ 
the appeal and convicts the accused, 
after S. 483-A came into force, such per- 
sons will also be entitled to the benefit 
of the remission system prevailing prior 
to S. 483-A. en a person is convicted 
in appeal, it follows that the appellate 


court has exercised its power in the place 


of the original court and the guilt, con- 
viction and sentence must be substituted 
for and shall have retroactive effect from 
the date of judgment of the trial court. 


The appellate conviction must relate back . _ 
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‘to the date of the trial court’s verdict and 
„substitute it. So also, a person whdse death 
sentence has been commuted shall be en- 
titled to benefits of Remission Schemes 
and short sentencing project if the same 
was commuted before S. 483-A came into 
force. : (Paras 55, 56) 

(G) Criminal P. C. (2 of 1974), S. 483-4 
— Section 483-A does not indirectly 
violate Arts. 72 and 161 in detracting from 
the operation of S. 482 and 483 (a) — 
(Constitution of India, Arts. 72 and 161). 

Section 483-A cannot be invalidated as 
indirectly violative of Arts. 72 and 161 
on the ground that, it detracts from the 
operation of Ss..482 and 433 (a) which are 
the legislative surrogates, as it were, . of 
the pardon power under the Constitu- 
tion. Para 59) 

It is apparent that superficially view- 
ed, the two powers, one constitutional 
and the other staturon, are co-extensivs. 
But two things may be similar but not 
the same: That is precisely the difference. 
The power which is the creature of .the 
Code cannot be equated with a high pr2- 
rogative vested by the Constitution in the 
highest functionaries of the Union ard 
the States. The source is different, the 
substance is different, the strength is dif- 
ferent, although the stream may be flow- 
ing along the same bed. (Paras 58, 59) 

(H) Constitution of India, Arts. 72, 161 
— Power of pardon — Must be exercised 
in keeping with legislative intent ex- 
pressed in S. 488-A. (Criminal P. ©. 
(1974), S. 488-A). 

Higher the power, the more cautions 
would be its exercise, This is particularly 
so because S. 483A has been passed by 
the Parliament. on -being 
the Central Government itself. It :s, 
therefore, manifest that while exercisin 
the powers under Articles 72 and 161 > 
the Constitution neither the President, 
‘wha acts on the advice of the Council pf 
Ministers, nor the State Government is 
likely to overlook the object, spirit and 

_philosophy of S. 488A so as to create a 
conflict between the legislative inteat 
and the executive power. AIR 1979 SC 
1628, Foll. (Paras 52, 53, 72, 100) 

(I) Criminal P. C. (2 of 1974), S. 483-A, 
(as inserted by Amendment Act of 1978) 
— Absence of reformative aspect in Sec- 
tion 433-A — Propriety. 

Per majority (Koshal and = Fazal 
Ali, JJ. Contra):— The failure; of 
imprisonment as a crime control tcol 
and the search for non-institutional alter- 
natives in a free milieu, gain poignant 
pertinence while considering the mechani- 
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cal exclusion of individualised punishment 
by S. 433-A, conjuring up the cruel magic 
of 14 years behind bere — where ‘each 
day is like a year, a year whose days are 
long’ as a solvent of the psychice crisis 
which is crimeogenic factor, blinking at 
the blunt fact that at least after a spell 
the penitentiary remedy aggravates the 
recidivist malady. Penal humanitarianism 
and rehabilitative desideratum warrant 
liberal paroles, subject to security safe- 
uards, and other humanizing strategies 
or inmates so that the dignity and worth 
of the human person are not desecrated - 
by making mass jails anthropoid zoos. 
Human rights awareness must infuse in- 
stitutional reform and search for alterna- 


tives. ‘(Paras 68, 72) 

Per Koshal, J. (contra):— It is not 
correct to say that the main ob- 
ject of every punishment must be 
reformation of the offender and 
that the other objects such as deter- 


rence, retribution and prevention must be 
relegated to the background and be 
brought into play only incidental!y, if at 
all. The four main objects which punish- 
ment of an offender by the State is intend- 


ed to achieve are deterrence, prevention, 


retribution and reformation is well re- 
cognised and does not appear to be open 
to dissent. In its deterrent phase, punish- 
ment is calculated to act as a. warning to 
others against indulgence “in the anti- 
social act for which it is visited. It acts 
as a preventive because the incarceration 
of the offender, while it lasts; makes it 
impossible for him to repeat the offend- 
ing act. His transformation into a law- 
abiding citizen is of course another object 
of penal legislation but so is retribution 
which is also described as a symbol of 
social condemnation and a vindication of 


the law. (Para 77). 
Per Fazal Ali, J. (contra):— The 
mere fact that a long term sen- 


that matter a sentence 
of death has not produced useful 
results cannot support the argument 
either for abolition of death sentence or 
for reducing the sentence of life jim- 
risonment from 14 years to something 
ess. The question is not what has happen- 
ed because of the provisions ot the Penal 
Code but what would have happened if 
deterrent. punishments were not given. In 
the present distressed and disturbed at- 
mosphere that if deterrent poe if 
not resorted to, there will be complete 
chaos in the entire country and criminals 
will be let loose endangering the lives 


of thousands of imnocent people of our 


1980, 


country, In spite of all the resources at 
its hands, it will be difficult for the State 
to protect or guarantee the life and liberty 
of all the citizens, if criminals are let 
loose and deterrent punishment is either 
abolished or mitigated. Secondly, while 
reformation of the crimina is only one 
side of the picture, rehabilitation of the 
victims and granting relef from the 
tortures and sufferings which are caused 
to them as a result of ihe offences com- 
mitted by the criminals also is an im- 
portant factor. (Para 97) 
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KRISHNA IYER, J. (On behalf of him- 
self and Chandrachud C. J. and Bhag- 
wati J.):— A procession of ‘life. con- 
victs’, well over two thousand strong, 
with more joining the march even 
as ‘the arguments were on, has vicariously 
mobbed this court, througk their learned 
counsel, - carrying constitutional missiles 
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in hand and demanding liberty beyond- 
the bars. They challenge the vires of Sec, 
tion 433A of the Criminal Procedure 
Code (Procedure Code, for short) which 
compels ‘caging of two classes of pri- 
soners, at least for fourteen eternal in- 
fernal years, regardless of the benign re- 
missions and compassionate concessions 
sanctioned by prison law and human jus- 
tice. Their despair is best expressed in 
the bitter lines of Oscar Wilde. The Ballad 


_of Reading Gaol: 


I know not whether Laws be right, 
Or whether Laws be wrong, 
All that we know who lie in gaol 
Is that the wall is strong; 
And that each day is like a year. 
A year whose days are long. 
(Emphasis added) 

But broken hearts cannot break prison 
walls. Since prisons are built with stones 
of law, the key to liberation too is in law’s 
custody. So, counsel have piled up long 
and learned arguments punctuated with 
evocative rhetoric. But Judges themselves 
are prisoners of the law and are not free 
to free a prisoner save through the open 
sesame of Justice according to law. Even 
so, there is a strange message: tor judges 
too in the rebellious words of Gandhiji’s 
quasi-guru David Thoreau. Henry. David 
Thoreau: Slavery in Massachusetts, 1854: 

The law will never make men free; it 
is men who have got to make the law 
free. They are the lovers of law and order 
who observe the law when the govern- 
ment breaks it. The case of the petitioners 
is that Parliament has broken the law of 
the Constitution by enacting S. 483-A. 

2.. Now, the concrete question and the 
back-up facts. All the petitioners belong 
to cne or other of two categories. They 
are either sentenced by court to imprison- 
ment for life in -cases where the convic- 
tion is for offences carrying death penalty 
as a graver alternative or are persons 
whom the court has actually sentenced 
to death which has since been commuted 
by the appropriate Governments under 
Section 488 (a) of the Procedure Code to 
life imprisonment. The common tactor 
binding together these two categories of 
lifer? (if we may use this vogue word, 
for brevity) is obvious. The offences are 
so serious that the Penal Code has pre- 
scribed ‘death’ as an alternative punish- 
ment although, ina actual fact, judicial 
compassion or executive clemency has 
averted the lethal blow — but at a price, 
viz., prison tenancy for life. 

8. Before the enactment of S. 483-A 
in 1978 these lifer? were treated, in the 
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matter of- remissions and release . from 
jail, like others sentenced to life terms 
for lesser offences which do not’ carry 
death penalty as an either/or possibility. 
There are around 40 offences which carry 
a maximum sentence of life imprison- 
ment without the extreme penalty oi 
death as an alternative. The rules of re- 
mission and release were common for al 
prisoners, and most States had rules under 
the Prisons Act, 1894 or some had sepa- 
rate Acts providing for shortening of sen- 
tences or variants thereof, which enablec 
the life-sentencee, regardless of the 
offence which cast him into the prison, tc 
get his exit visa long: before the full spar. 
of ‘his life had run out — often by about 
eight to ten or twelve years, sometimes 
even earlier. Then came, in 1978, despite 
the strident peals of human rights’ oZ 
that time, a parlianientary amendment tc 
the Procedure Code and S. 48388-A waz 
sternly woven, with virtual consensus, 


into the punitive fabric’ obligating the 
actual detention in prison for four- 


teen years as a mandatory minimum in 
the two classes of cases where the cour- 
could have punished the offender with 


death but did not, or where the court did 


punish the culprit with death but he sur- 
vived through. commutation to life im- 
prisonment granted under S. 483 (a) Oz 
the Procedure Code. All the lifers lugged 
into these two categories and thew 
form the bulk of life-convicts in our pri- 
sons — suddenly found themselves legall~ 
robbed of their human longing to be se 
free under the remission scheme. This 
poignant shock is at the back of the raim 
of writ petitions under Art. 82; and the 
despondent prisoners have showered argu- 
ments against the privative provision (Sec- 
tion 433A) as constitutional anathema and 
poco! atavism, incompetent for Par- 
iament and violative of fundamental 
rights and reformatory goals. The singl> 
issue, which has proliferated into manv 
at the hands of a plurality of advocates, 
is whether S. 483A is void for unconstitu- 
tionality and, alternatively, whether ths 
said harsh provision admits of interpreta 
tive liberality which enlarges the oasis af 
early release and narrow down the con- 
pulsive territory of 14-year jail term. Lord 
Denning, in the first Hamlyn Lectures 
and Sir Norman Anderson in the next be 
fore last of the series, emphasised; 
....the fundamental principle in our 
` courts that where there is any contlict 
between the freedom of the individual 
‘and any other ‘rights or ‘interests, thea 
no matter how ‘great or ` powerful ‘thos 
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others may be, the freedom of the hum- 
blest ‘citizen shall prevail. 
Of course, most of the petitioners belong 
to ‘the poorest, the lowliest and the lost’. 
For those who listlessly languish waiting 
for their date with Freedom, the human 
hope of going home holds the lamp of 
life burning ‘and a blanket ban against 
release before a brutal span of full 14 
years, even if their habilitation be ever 
so complete and convincing, benumbs the 
very process of restoration which is car- 
dinal to the rationale of penal servitude. 
Indeterminate sentences for the same 
reason, have been criticised since they 
have led to a system of sentencing which 
has worked substantial hardship and injus- 
tice on countless inmates. Indeterminate 
sentences generally are much longer and 
more costly than fixed sentences 
create additional emotional strain on 
both the inmate and his family, who are 
left to wonder when they will be freed. 
Alfred Cohn and Roy Udolf, The Cri- 
minal Justice. System and its. Psychology, 
Van Nostrand Reinhold Co. New York, 

. 298 99. 

he imprisoned. poet, Oscar Wilde 
wrote that courts must know when 
adjudicating the -arbitrariness of long-term 
minima implacably imposed in the name 
2 Social efence Ballad of Reading 

aol: f 


Something was dead in each of us, 
ang what was dead was Hope. 


XX 
The vilest deeds like poison weeds 
Bloom well in prison-air: 
It is only what is good in man 
epa S bt Tiere; f 
e guish keeps the hea ate, 
And the Warder is Despair, K 
These generalities only serve as a back- 
drop to the consideration of the multi- 
pronged attack on the vires of S. 433-A. 
For judicial diagnosis, we must read it 
whole before dissecting into parts: 
483A. Notwithstandi anything con- 
tained in Section 432, where a sentence of 


‘imprisonment for life is imposed on con- 


viction of a person for an offence 
for which death is one of the 
punishments provided by law, or where 
the sentence of death imposed on a per- 
son has been commuted under S. 433 into 


‘one of imprisonment for life, such per- 


son shall not be released from prison un- 


‘less he had served at least fourteen years 


of imprisonment. 

Piecemeal minag, like a little 
learning. may prove to be a dangerous 
thing. To get a hang of the whole subject- 
matter we must read Ss. 432 and 488 too. 


and - 


k 


w 


« 
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. 482. (1) When any person has. been san- 
tenced to punishment for an offence, “he 
appropriate Government .may, at eny 
time without conditions or: upon ny 
conditions which the, person sentenced 
accepts, suspend the execution of his sən- 
tence or remit the whole or any part of 
the punishment to which he has been s2n- 
tenced. i 

433. The appropriate Government may, 
without the consent of the person sən- 
tenced, commute— - 

(a) a sentence of death, for any other 
a aa provided by the Indian Peaal 

ode; 


(b) a sentence of imprisonment for life, 
for imprisonment for a term not exceeding 
fourteen years or for fine; 

“(c) a sentence of rigorous imprisonment, 
for aie imprisonment for any term to 
which that person might have been sn- 
tenced, or for fine; 

(d) a sentence of simpl> imprisonment, 


for fine. 


4 The Sections above quoted relate to 
remission and commutation of sentences. 
There were similar provisions in the 
earlier Code corresponding to Ss. 432 and 
433 (Ss. 401 and 402 of she 1898 Code), 
but S. 483-A is altogether new. ‘Ay, 
there’s the rub’. It is obvious that S. 482 
clothes the appropriate Government with 
the power to remit the whole or part of 


any sentence. The mechanics for exerczis- - 


ing this power and the conditions subject 
to which the power is to be exercised are 
also imprinted in the Section. This is 
a wide: power which, in the absence of 
Section 483-A, extends to ~emission of the 
entire life sentence if Government chocses 
so to do. A liberal or promiscuous use of 
the power of remission under S. 433 (a) 
may mean that many a murderer or otner 
offender who could have been given death 
sentence by the court but has been ac- 
tually awarded only life sentence may 
legally bolt away the very next morning, 
the very next year, after a decade or at 
any other time the appropriate Govern- 
ment is in a mood to remit his senterce. 
Bizarre freaks of remissions, — such, for 
instance, as the impertinent happenstance 
of a Home Minister’s ‘hallowed’ presence 
on an official visit.to the Prison resulting 
in remissions of sentences — have been 
brought to our notice, making us stagzer 
at the thought that even high constitu- 
tional powers are devalued in practice 
by those: ‘dressed in a little brief auth- 
ority’ thereby encouraging ‘the fallacious 
impression that functionaries. of our Re- 
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public. are re-incarnated quasi-maharajas 
of medieval vintage! We will deal with 
it a little later under Art. 161 of the Con- 
stitution but mention it here to prove 
what, perhaps, provoked Parliament to 
enact S. . many. States, we are 
told, lifers falling within the twin tainted 
categories routinely earned remissions 
under the extant rules resulting in their 
release in the matter of a few years. The 
penological sense of Parliament was ap- 
parent. outraged by such extreme ab- 
reviations of life sentences where the 
offence was grave as might have invited 
even death penalty. The same situation 
prevailed in regard to those who had ac- 


tually been subjected to death penalty 


but, thanks to S. 483 (a), had a commuted 
sentence of life imprisonment. Taking 
cognizance of such utter punitive laxity 
in these two graver classes of cases, the 
Joint Committee, which went into the 
Indian Penal Code (Amendment) Bill, 
suggested that a long enough minimum 
sentence should be suffered by both 
classes of lifers. The draconian provision 
(as some counsel have described it) was 
the product of the Joint Committee's pro- 


posal to add a proviso to S. 57 of the 
Penal Code. Its appropriate place was in 
the Procedure Code and so §. 433-A was 


enacted when the Criminal Procedure 
Code was amended. It was a _ punitive 
prescription made to parliamentary 
measure which prohibited premature. re- 
lease before the lifer suffered actual in- 
carceration for 14 years. No opposition to 
this clause was voiced in Parliament 


(Sixth Lok Sabha) so far as our attention 
was drawn, although that was, vocally 
speaking, a period of high tide of human 
tights (1978). 

5. The Objects and Reasons throw 
light on the ‘why’ of this new provision: 

The Code of Criminal Procedure, 1978 
came into force on the Ist day of April, 
1974. The working of the new Code has 
been carefully watched and in the light 
of the experience it has been found neces- 
sary to make a few changes for removing 
certain difficulties and doubts, The notes 
on clauses explain in brief the reasons for 
the amendments. 


The notes. on clauses give the further 
explanation: 

. Clause 33: Section 482 contains provi- 
sion relating to powers of the appropriate 
Government to suspend or remit sentences. 
The Joint Committee on the Indian Penal 


Code (Amendment) Bill, 1972, had sug- 


gested the insertion of a proviso. to. Sec-. 
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tion 57 of the Indian Penal Code to the 
effect that a person who has been sen- 
tenced to death and whose death sen- 
tence has been commuted into that of 
life imprisonment and persons who have 
been sentenced to life imprisonment for 
á capital offence should undergo actual 
imprisonment of 14 years-in jail, since 
this particular matter relates more ap- 
propriately to the Criminal Procedure 
Code, a new section is being inserted to 
cover the proviso inserted by the Joint 
Committee. 


This takes us to the Joint Committee’s 
recommendation on S. 57 of the Penal 
Code that being the inspiration for Cl. 38. 
For the sake of completeness, we may 
quote that recommendation: 


Section 57 of the Code as proposed to 
be amended had provided that in 
culating fractions of terms of punishment, 
imprisonment for life should be reckon- 
ed as equivalent to rigorous imprisonment 
for twenty years. In this connection at- 
tention of the Committee was brought to 
the aspect that sometimes due to grant 
of remission even murderers sentenced or 
commuted to life imprisonment were re- 
leased at the end of 5 to 6 years. The 
committee feels that such a convict should 
not be released unless he has served. at- 
least fourteen years of imprisonment. 


6. Shortly put, the parliamenta 


committee concerned with the amend- . 


ments to the Penal Code was seriously 
upset by the gross reductions and remis- 
sions resulting in premature releases of 
life sentences for capital offences. This 
proposal was transposed into the Crimi- 
nal Procedure Code (Amendment) Bill in 
- Clause 33 and eventuated in the incarna- 
tion of S. 488-A with none in Parliament 
shedding a human rights tear, although 
before us several counsel have turned 
truly eloquent, even indignant, in the 
name of Taman rights. Of course, parlia- 
mentary taciturnity does not preclude 
forensic examination 
` competency. Nor does it relieve. this 
court, as sentinel on the qui vive, from 
defending fundamental rights against 
legislative aggression, if any flagrant ex- 
cesses were clearly made out. 

7. We have to examine the legislative 
history of Ss. 482 and 433 and study the 
heritage of Arts. 72 and 161 of the Con- 
stitution. But this we undertake at 
the appropriate stage. Before proceeding 
further, we may briefly formulate the 
contentions which have been urged by 
‘wave after wave of counsel. The princi- 
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al challenge:has been based upon an al- 
eged violation of Arts. 72 and 161 by the 
enactment of S. 433-A. .Sarvashri Nand 
Lal, R. K. Garg, Mridul, Tarkunde and 
Dr. Singhvi, among others have argued 
this point with repetitive vehemence and 
feeling for personal freedom. The bar is 
the bastion. Indeed, Shri Garg was shock- 
ed that we were not ‘shocked’ by such 
long incarceration being made a -statu- 
tory condition for release of a ‘lifer’ guilty 
of murder and was flabergasted at even 
a faint suggestion that the President or 
the Governor might exercise his power 
of commutation guided, inter alia, by 
the parliamentary pointer expressed’ in 
Section: 488-A. The next contention voic- 
ed with convincing vigour by Shri Tar- 
kunde was that S. 483-A violated Art. 14 
being wholly arbitrary and irrational. Shri 
Mridul, with. persuasive flavour, stressed 
that S. 433-A lacked legislative com- 
petency under the Lists and must be 
struck down for- the additional reason of 
contravention of Art. 20 (1) of the Con- 
stitution and backed his plea with Ameri- 
can authorities, Shri Kakkar made an in- 
depefident contribution, apart from en- 
dorsement of the earlier submissions by 
other counsel, The main thrust of his 
argument, which was ingeniously appeal- 
ing was that the various provisions for re- 
missions under the Prison Rules and other 
legislations had their full operation not- 
withstanding S. 483-A, thanks to ‘the 
savings provisions in S. 5 of the Pro- 
cedure Code. , ; 


8. Dr. Singhvi, who brought up the . 
rear, belatedly but eruditely strengthen- 
ed the arguments of those who had gone 
before him by reference to the abortive 
history of the amendment of S. 302, I. P. G. 
and the necessity. of having to read down 
the text of S. 433-A in the context of the 
story of its birth. Apart from the legisla- 
tive vicissitudes in the light of which he 
wanted. us to interpret S. 433-A restric= 
tively, Dr. Singhvi treated us to the pro- 
visions of the Irish Constitution and in- 
ternational human rights norms by way 
of contrast and desired us to give effect 
to the-rules of remission at least as direc- 
tives for the exercise. of the: high prero: 

ative powers under Arts. 72 and 161 of 
fhe Constitution. Others who appeared in 
the many writ petitions made supplemen= 
tary submissions numerically strong but 
liding legal muscles, some of which we 
will refer to in passing. One of the lifers, 
having been an advocate by profession, 


chose to appear in person and made brief 
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submissions in interpretation which did 
not impress us.. i 


‘9. The Union of India, represented by 
the learned Solicitor General, has repu- 
diated the infirmities imputed to Sec- 
tion 43383-A. We must appreciatively men- 
tion that he did tersely meet point by 
point, with persuasive precision, jurstic 
nicety, case-law erudition and fair con- 
cession, His submissions have helped us 
see the issues in perspective and fccus 
attention on fundamentals without being 
sidetracked by frills and frippery. 


10. There has been much over-lepp- 
ing inevitable in plural orality but the 
impressive array of arguments on a se2m- 
ingly small point does credit to the ex- 
pansive potential of the forensic cosmos 
but brings despair when we contempate 
the utter chaos in court having regarc. to 
the total litigation crying for justice. A 
new modus vivendi is as imperative ss it 
is urgent if the kismet of the court sys-em 
must survive the- challenge — ‘to be or 
not to be’! 


11. A preliminary observation may be 
merited since much argument has en 
made on the duty of this court to upLold 
human rights. Counsel for the petitiorers, 
who now rightly toll the- knell of pri- 
soners’ reformative freedom, have not 
shown us any criticism in the Press — 
the Fourth Estate — or by any member 
or Party in Parliament cr outside, akout 
this allegedly obnoxious provision re- 
peling rules of remission and legislatons 
or shortening sentences, the high żide 
of human rights notwithstanding. Judge 
Learned Hand’s famous warning about 
liberty lying in the bosoms of the peeple 
comes to mind: Court comes last; where 
is the first? 


12. Issues of liberty are healthy poli- 
tics and those sincerely committed to 
human rights must come to the suppo-t ot 
poor prisoners who have no votes nor 
voice and may perhaps be neglected by 
human rights vocalists with electoral ap- 
petites. It is a little strange that wher no 
dissent is raised in Press or Parliament 
and 4 legislation has gore through with 
ease there should be omnibus demand in 
court as a last refuge for release of pri- 
soners detained under a permanent legis- 
lation, forgetting the functional limitations 
of judicial power. i 

13. Nevertheless, we will cover the 
entire spectrum of submissions including 
those based upon fundamental freedoms 
because courts cannot abdicate consitu- 
tional obligations even if Parliament be 
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achydermic and politicians indifferent. 
With great respect, ordinarily they are 
not.) Indeed, we must go further, on ac- 
count of our accountability to the Con- 
stitution and the country and clarify that 
where constitutional liberties are imperill- 
ed judges cannot be non-aligned. But we 
must remind counsel that where counter- 
feit constitutional claims are pressed with 
forensic fervour courts do not readily 
oblige by consenting to be stampeded. Jus- 
tice is made of sterner stuff, though its 
core is like ‘the gentle rain from heaven’ 
being interlaced with mercy. We may 
now proceed to deal with the principal 
arguments and logically we must dispose 
of the question of legislative competency 
of Parliament to enact a minimum period 
of detention in prison. 


14, We may safely assume that, but 
for the bar of S. 488-A, the rules of remis- 
sion and short-sentencing legislation 
would, in all probability, result in orders 
of release by Government of the 
thousands of petitioners before us. Thus, 
it is of central importance to decide whe- 
ther Parliament has no legislative com- 
petence to enact the impugned provision. 

15. We dismiss the contention of com- 
Pe as of little substance. It is trite 
aw that the Lists in the Seventh Sche- 
dule broadly delineate the rubrics of 
legislation .and must be interpreted 
liberally, Article 246 (2) gives power to 
Parliament to make laws with respect. to 
any of the matters enumerated in List IIL! 
Entries 1 and 2 in List III (especially: 
Entry 2) are abundantly comprehensive 
to cover legislation such as is contained in 
S. 488A, which any enacts a rider, as 
it were, to Ss. 432 and 488 (a). We cannot 
read into it a legislation on the topic ofl. 
‘Prisons and Prisoners’. On the other hand, 
it sets a lower limit to the execution of: 
the punishment provided by the Penal; 
Code and is appropriately placed in the 
Chapter on Execution and Sentences in 
the Procedure Code. Once we accept the 
irrefutable position that the execution, 
remission and commutation of sentences 
primarily fall, as in the earlier Code (Cri- 
minal Procedure Code, 1898), within the 
present Procedure Code (Chapter XXXII), 
we may rightly assign S. 483A to entry 2 
in List III as a cognate provision integral 
to. remission and commutation, as it sets 
limits to the power conferred by the pre- 
ceding two sections. This limited pre- 
scription as a proviso to the earlier pre- 
scription relates to execution of sentence, 
not condidions in prison or regulation of 
prisoner's life. The distinction between 
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prisons and prisoners:on the. one -hand. 
and sentences and their execution, remis- 
sion and commutation on the other, is fine 
but real. To bastardize S. 488A as outside 
the legitimacy of Entry 2 in List IH isto 
breach all canons of constitutional inter- 
pretation of legislative Lists. Parliament 
has competency. - 


16. Let us assume for a moment that 
the laws of remission and short-sentenc- 
ing are enacted under Entry 4 of List IL 
In that event the State? competency to 
enact cannot be challenged. After all, 
even in prison-prisoner legislation, there 
may be beneficent provisions to promote 
the habilitative potential and reduce 
warder — prisoner friction by stick-cum 
carrot strategies. Offer of remission paro- 
les, supervised releases, opportunities for 
self-improvement by family contacts, time 
in community work centres and even 
meditational centres, can properly belong 
to prison legislation. Rewards by remis- 
sions, like punishments by privations are 
permissible under Entry 4 of List IL. 
Indeed, progressive rehabilitatory prison 
laws which have a dynamic correctional 
orientation and reformatory destination, 
including meaningful intermissions and 
humane remissions is on the Indian agenda 
of unfulfilled legislations. Apart from 
‘these futurological measures, we have 
here an existing Central Law, viz. e 
Prisons Act, 1894 which in S. 59 (27) ex- 






terms of Art. 254 (2). In the present case 
there is hardly any doubt that S. 483-A 
must hold its eben any State legis- 
: ing ‘prisons and pri- 


mission Schemes not as upsetting 
tences but as merely providing rewards 
and remissions for in prison good conduct 
and the like. If the sentence is life im- 
prisonment remissions, as such, cannot 
help as Godse has laid down. If the sen- 
tence is for a fixed term, remissions may 
‘help but Section 483A does not come in 
_the way. Thus, no incompatibility be- 
tween Section 483A and. remission provi- 


sions exists. 


va 
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17. This indubitable - - constitutional 
position drove counsel to seek refuge in 
the limited nature of the non obstante 
clause in S. 483-A and the savings provi- 
sion in S. 5 of the Procedure Code itself. 
The contention was that S. 483A allowed 
free play for the rules of remission and 
short-sentencing legislation. The narrow 
scope of the non obstante clause was the 
basis of this argument. It excluded the 
operation of S. 432 only and thereby im- 
plicitly sanctioned the operational survival 
of Remission Rules made by the various 
States. This argument hardly appeals to 
reason because it fails to square with 
the command of the substantive text and 
virtually stultifies the imperative part of 
the Section. 


18. In the province of interpretation, 
industry and dexterity of counsel can 
support any meaning, what with lexical 
plurality, case-law prodigality -and pro- 
fusion of canons to support any position. 
We had better base ourselves on the plain 
purpose and obvious sense of the statute 
which is a sure semantic navigatory be- 
fore turning to erudite alternatives. Oliver 
Wendel Holmes has wisely said: “It is 
sometimes more important to emphasize 
the obvious than to elucidate the ob- 
scure.” Another sage counsel is Frankfur-. 
ter’s threefold advice: H. Friendly, Bench- 
marks 202 (1967). hop 


(1) Read the statute; (2) read the statute; 
(8) read the statute! 


49. Jf we read S. 433-A and emphasis 
the obvious, it easily discloses the divid- 
ing line between sense and yee ce 

» 43 








oes 
wide powers of remission and commuta- 
tion of sentences it emphatically intends 
to carve out an extreme category from 
the broad generosity of such executive 
power.. The non obstante clause, in terms, 
excludes Section 432 and the whole 
mandate of the rest of the Sec- 


actual duration of imprisonment below 1 
years. Whether that Section suffers from 
any fatal constitutional infirmity is an- 
other matter but it does declare emphati- 
cally an imperative intent to keep im- 

risoned for at least 14 years those who 
fa within the sinister categories spelt 
out in the operative part of S. 483A: The 
argument is thatthe non obstante clause 
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covers only S. 432 and significantly. omits 
the common phraseology ‘or any other 
law in force’ and, therefore, all other pre- 


visions of law which reduce or remit tke. 
length of the incarceration prevail over. 


y S. 483-A. In particular, the Prison Rules 
and local short-sentencing laws will dimi- 


of prison tenancy of all. 


nish the ae oe 

the liters, despite the command of Ses- 
tion 488A. Why? Because the non obstante 
clause is limited in nature and excludes 
only S. 482. The Prisons Act, 1894, s 
‘existing law’ saved by Art. 366 (10) and 
Art. 872 (1). Section 59 of that Act -ves-s 
rule-making power in States. Specifically 
S 59 (5) refers to rules regulating “the 
award of marks and the shortening ct 


sentences”. Clearly, therefore, the States 


have the power to make rules on Remis- 
sion Systems and many States have, fc 
long, made and worked such rules. They 
are intra vires, since even new legisle 
e tions on remissions and rewards are good 
under Entry 4 of List II. These vintage 
schemes do not vanish with the enac+ 
ment of the Constitution Dut suffer a 
partial .eclipse if they conflict with and 
become repugnant to a Central law like 
thé Procedure Code. If S. 488-A, by sheer 
repugnancy, forces a permanent holiday 
on the prison remission laws of the State 
vis a vis certain classes of ‘lifers’, th2 
former must prevail in situations of ie 
reconcilability. Assuming that Rules unde 
the Prisons Act are valid and cannot bə 
dismissed as State law, a harmoniow 
reading of S. 483A and the Prison Rules 
must be the way out. Otherwise, the later 
law must prevail or implied repeal maz 
be inferred. We may not be compelled to 


explore these ramifications here since th2” 


Remission Rules can peacefully co-exist 
with S. 433-A once we 
Godse’s case (1961) 3 SCR 440: (AIR 1961 
SC 600) and Rabha’s case (1961) 2 SCR 
133: (AIR 1961 SC 334). 


- 20, We cannot agree with counsel that 
the non, obstante provision impliedly sus- 
tains. It 1s elementary that a non obstante 
tail should not wag a statutory dog (se2 
for similar idea, “The Interpretation and 
Application of Statutes by Reed Dicker 
son, p. 10). This court has held way bacx 
in 1952 in Aswini Kumar Ghose, 1958 SCR 


1: (AIR 1952 SC 369) that a non obstante ` 


clause cannot whittle down the wide in- 
port of the principal part. The’ enacting 
part is clear and the non obstante claus 
cannot cut down its scope. 

21. The learned Solicitor General. re- 


inforced the .conclusion by pointing ott 
that the whole exercise of S. 483.A,. as. tha 
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notes on -clauses revealed; was aimed at . 
excluding the impact of Prison Remis- 
sions which led to unduly early release of 
Beaver ‘lifers’. Parliament knew the ‘vice’, 

ad before it the State Remission Systems 
and sought to nullify their effect in a cer- 
tain class of cases by use of mandatury 
language. To read down S. 483-A to give 
overriding effect. to the Remission Rules 
of the State would render the purposeful 
exercise a Indicrous futility. If ‘Laws 
suffer from the disease of Language’, 
Reed Dickerson, The Interpretation and 
Application of Statutes P. 18 courts must 
cure the patient, not kill him. We have 
no hesitation to hold that notwithstanding! 
the ‘notwithstanding....’ in S. 483A, the 
Remission Rules and like provisions stand 
excluded so far as lifer? punished forl 
capital offences are concerned. 

22. The learned Solicitor General ex- 
plained why the draftsman was content 
with mentioning only S. 482 in the non 
obstante clause. The scheme of S. 482, 
read with the court’s pronouncement- in 
Godse’s case ‘AIR 1961 SC 600) (supra), 
furnishes the clue We will briefly indi- 
cate the argument and later expatiate on 
the implications of Godse’s case (supra) 
as it has an important bearing on our 
decision. 

28. Sentencing is a judicial function 
but the execution of the sentence, after 
the courts proncuncement, is ordinarily a 
matter for the Executive under the Pro- 
cedure Code, going by Entry 2 in List IT 
of the Seventh Schedule. Keeping aside 
the constitutional powers under Arts, 72 
and 161 which are ‘untouchable’ and 
‘anapproachable’ for any legislature, let 
us examine the law of sentencing, remis- 
sion and release. Once a sentence has 
been imposed, the only way to terminate 
it before the stipulated term is by action 
under Ss. 482/488 or Arts. 72/161. And 
if the latter power under the Constitution 
is not invoked, the only source of salva- 
tion is the play of power under Ss. 432 
and 488 (a) so far as a ‘lifer’ is concern- 
ed. No release by reduction or remission 
of sentence is possible under the corpus 
jee ‘as it stands, in any other way. The 
egislative power of the State under 
Entry 4 of List II, even if it be stretched 
to snapping point, can deal only with Pri- 
sons and Prisoners, never with truncation 
of judicial sentences. Remissions by way 
of reward or otherwise cannot cut down 
the sentence as such and cannot, ‘let it 





_be unmistakably understood, grant final 
exit. passport for the prisoner except by , 
.ithe.Government action under -S., 432 (D: o 
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The topic of Prisons and Prisoners does 
not cover release by way of reduction of 
the sentence itself. That belongs to Cri- 
minal Procedure in Entry 2 of List III 
although when the sentence is for a fixed 
term and remission plus the period under- 
gone equal that term the . prisoner may 
win his freedom. Any amount of remis- 
sion to result in manumission requires ac- 
tion under S. 482 (1), read with the Re- 
mission Rules. That is why Parliament, 
- tracing the single source of remission of 
sentence to S. 482, blocked it by the non 
obstante clause. No remission, however 
long, can set the prisoner free at the in- 
stance of the State, before the judicial 
sentence has run out, save by action under 


the constitutional power or under Sec-. 


tion 432. So read, the inference is inevi- 
table, even if the contrary argument be 
ingenious, that S. 488-A achieves what it 
wants — arrest the release of certain 
classes of ‘lifers’ before a certain period, 
by blocking S. 432. Arts. 72 and 161 are, 
of course, «xeluded from this discussion 
as being beyond any legislative ` power 
to curb or confine. 


24. We are loathe to loading this judg- 
ment with citations but limit it to two 
leading authorities in this part of the 
case. Two fundamental principles in’ sen- 
tencing jurisprudence have to be grasp- 
ed in the context of the Indian corpus 
juris. The first is that sentencing is a 
judicial function and whatever may be 
done in the matter of executing that sen- 
tence in the shape of remitting, commut- 
ing or otherwise abbreviating, the Execu- 
tive cannot alter the sentence itself. In 
Rabha’s case (1961) 2 SCR 138 at pp. 137, 
138 : (AIR 1961 SC 834), a Constitution 
Bench of this court illumined this branch 
of law. What is the jural consequence 
of a remission of sentence? k 


In the first place, an order of remission 
does not wipe out the offence; it also 
does not wipe out the conviction. 
that it does is to have an effect on the 
execution of the sentence; though ordina- 
rily a convicted person would have to 
serve out the full sentence imposed bya 
court, he need not do so with respect to 
that part of the sentence which has heen 
ordered to be remitted. An order of re- 
mission thus does not in any way inter- 
fere with the order of the court; it affects 
only the execution of the sentence pass- 
ed by the court and frees the convicted 

erson from his liability to Undergo the 
Ful term of imprisonment wilicted by 
the court, though the order of conviction 
and sentence passed by the court still 
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stands as it was. The power to grant re- 
mission is executive power and cannot 
have the effect which the order of an ap- 
pellate or revisional court would have of 
reducing the sentence passed by the trial 
court and substituting in its place the 
reduced sentence adjudged by the appel- 
late or revisional court. This distinction 
is well brought out in the following pass- 


age from Weater’s “Constitutional law” 
on the effect of reprieves and pardons 
vis a vis the judgment passed by the 


court imposing punishment, at p. 176, 
para 184:— 

“A reprieve is a tempor. suspension 
of the punishment fixed by law. A pardon 
is the remission of such punishment. Both 
are the exercise of executive functions 
and should be distinguished from the ex- 
ercise of judicial power over sentences. 
‘The judicial power and the executive 
power over sentences are readily distin- 

ishable’, observed justice Sutherland, ` 

o render a judgment is a judicial func- 
tion. To carry the judgment into effect 
is an executive function. To cut short a 
sentence by an act of clemency is an 
exercise, of executive power which 
abridges the enforcement of the judgment 
but does not alter it qua judgment. 


Though, therefore, the - effect of an 
order of remission is to wipe out that 
part of the sentence of imprisonment 
which has not been served out and thus 
in practice to reduce the sentence to the 
period already undergone, in law the 
order of remission merely means that the 
rest of the sentence need not be under- 
gone, leaving the order of conviction by 

e court and the sentence passed by it 
untouched. 

The relevance of this juristic distinction 
is that remission cannot- detract from the 
pom or qan of sentence or its 

irect and side-effects except to the ex- 
tent of entitling the prisoner to premature 
freedom if the deduction following upon 
the remission has that arithmatic effect. 


25. Ordinarily, where a sentence is 
for a definite term, the calculus of remis- 
sions may benefit the prisoner to instant- 
release at that point where the subtrac- 
tion results in zero. Here, we are con- 
cerned. with life imprisonment and so we 
come upon another concept bearing on 
the nature of the sentence which has been 
highlighted in Godse’s case (1961) 8 SCR 
440 : (AIR .1961 SC 600). Where the sen- 


_tence is indeterminate and of uncertain 


duration, the result of subtraction from 
an uncertain quantity is still an uncertain 
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quantity and release of the prisoner can. 
not follow except on some fiction o- 
quantification of a sentence of uncertair 
duration. Godse was sentenced to im- 
prisonment for life. He had earned con- 
siderable remissions which would -have 
rendered him eligible for release had life. 
sentence been equated with 20 years oZ 
imprisonment a la S. 55 I, P. C. On the 
basis of a rule which did make that equa- 
tion, Godse sought his release through < 
writ petition under Art. 32 of the Con- 
stitution, He was rebuffed. ty this Court 
A. Constitution. Bench, speaking through 
Subba Rao, J., took the view that a sem 
tence of imprisonment for fe was noth- 
ing less and nothing else than an im- 

risonment which . lasted ll the las 

reath. Since death was unc2rtain, deduc- 
tion by way of remission did not yield 
any tangible date for releas2 and so the 
prayer of Godse was refused. The nature 
of a life sentence is incarceration unt= 
death, judicial sentence of imprisonmen: 
for life cannot be in jeopardy merely be- 
cause of long accumulation of remissions. 
Release wl follow only upon an order 
under Section 401 of the Criminal Pro- 
cedure Code, 1898 (corresponding to Sec- 
tion 432 of the 1973 Code) by the appro- 
priate Government or on a clemenc 
order in exercise of power under Arts. 7& 
or 161 of the Constitution. Godse (supra: 
is authority for the proposizion that < 
sentence of imprisonment fcr life is one 
of “imprisonment for the whole of the 
rémaining period of the convicted per- 
son’s natural life”. The legal position ha: 
been set out in the context of remission: 
in life sentence cases thus (1961) 3 SCF. 
440 at p. 447 : (AIR. 1961 SC 600): 


Unless the said sentence is commutec 
or remitted by appropriate authorit; 
under the relevant provisions of the Indiar 
Penal Code or the Code of ‘Criminal Pro- 
cedure, a prisoner sentenced to life im- 
prisonment is bound in law to serve the 
life term in prison. The rules framec 
under the Prisons Act enable such a pri 
soner to earn remissions ordinary- 
special and State — and the said remis- 
sions will be given credit towards his 
term of imprisonment. For the purpose 
of working out the remissions the sen: 
tence of transportation for life is ordi 
narily equated with a deéfinite period, bur 
it is only for that particular purpose anc 
not for any other purpose. As the sentence 
of transportation for life cr its prisor 
equivalent, the life imprisomment, is one 
of indefinite duration, the remissions sc 
earned do not in practice kelp such = 
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convict as it is not possible to predicate 
the time of his death. That is why the 
rules provide for a procedure to enable 
the appropriate Government to remit the 
sentence under S. 401 of the Code of Cri- 
minal Procedure on a consideration of 
the relevant factors, including the period 
of remissions earned. The question of re- 
mission is exclusively within the province 
of the appropriate Government; and in 
this case it is admitted that, though the 
appropriate Government made certain re- 
missions. under S. 401 of the Code of Cri- 
minal Procedure, it did not remit the en- 
tire sentence. We, therefore, hold that the 
petitioner has not yet acquired any right 
to release. < 


26. In Godse’s case, Subba Rao, J., also 
drew the conceptual lines of ‘remission’, 
‘sentence’ and ‘life-sentence.’ ‘Remission’ 
limited in time, helps computation but 
does not ipso jure operate as release of 
the prisoner. But when the sentence 
awarded by the judge is for a fixed term 
the effect of remissions may be to scale | 
down the term to be endured and reduce 
it to nil, while leaving the factum and 
quentum of the sentence in tact. That is 

e ratio of Rabha (AIR 1961 SC 834) 
(supra). Here, again, if the sentence is to 
run until life lasts, remissions, quantified 
in time, cannot reach a point of zero. 
This is the ratio of Godse. The inevitable 
conclusion is that since in S. 488-A we 
deal only with life sentences, remissions 
lead nowhere and cannot entitle a pri- 
sioner to release. In this view, the remis- 
sion rules do not militate against S. 483A . 
and the forensic fate of Godse (who was 
later released by the State) who had 
stock-piled huge remissions without ac- 
quiring a right to release, must overtake 
all the petitioners until 14 years of actual 
jail life is suffered and further an order 
of release is made either under S. 482 or 
Art. 72/161 of the Constitution. 

27. The next submission urged to show 
that S. 438A is bad is based on Art. 20 
(1) of the Constitution. It is a rule of an- 
cient English vintage that ex post facto 
infliction of heavier penalties than pre-. 
vailed at the time E commission of the 
offence is obnoxious. It has been incarnat- 
ed as Art. 20 (1) in our Constitution, The 
short question is whether the inflexible 
insistence on 14 years as a minimum term 
for release retroactively enlarges the 
punishment. Another argument addressed 
to reach the same conclusion is that if at 
the time of the commission of the offence 
a certain benign scheme of remissions 
ruled, the penalty to which he would 
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then have been subjected was not the 


. punishment stated in the Penal Code but 
that sentence reduced or softened by the 


Remission Scheme or  short-sentencim 
provision. On this basis, the lifers woul 
ordinarily have been released well before 
14 years which is the harsh but mandato-y 
minimum prescribed by S. 488-A.. This 
indirectly casts a heavier punishment than 
governed the crime when it was con- 
mitted. 


28. Neither argument has force.. The . 


first one fails because S. 302 I. P. C. (or 
other like offence) fixes the sentence to 


-be life imprisonment. 14 Years’ duration 


r 


‘may not be taken away by 


` remitting the remaining part of 


is never heavier than life term. The second 
submission fails because, a remission, in 
the case of life imprisonment, ripens inżo 
a reduction of sentence of the entire 
balance only when a final release order 
‘is made. Godse (AIR 1961 SC 600) (supra) 
is too emphatic and unmincing to admit 
of a different conclusion. The haunting 
distance of death which is the terminas 
ad quem of life imprisonment makes Ce- 
duction based on remission indefinite 


` enough not to fix the date with certituce. 


Thus, even if remissions are given fall 
faith and credit, the date of release my 
not come to pass unless all the unexpired, 
uncertain balance is remitted by a Gcv- 
ernment order under S. 482. If this is not 
done, the prisoner will continue in cus- 
tody. We assume here that the constitu- 
tional power is kept sheathed. 


29. Let us assume for the sake of 
argument that remissions have been earn- 
ed by the prisoner. In Murphy v. Com- 
monwealth, (1899) 172 Mass 264, referred 
to by Cooley and cited before us (infra), 
it has been held that earned ` remissions 
subsequent 
legislation. May be, direct effect of suzh 
a privative measure may well cast a 
heavier penalty. We need not investigete 
this position here. 

30. A possible confusion creeps irto 
this discussion by equating life imprison- 
ment with 20 years imprisonment. Fe- 
liance is placed for this purpose on Sec- 
tion 55 IPC and on definitions in various 
Remission Schemes, All that we nezd 
say, as clearly pointed out in Godse, . is 
that these equivalents are. meant for the 
limited objective of computation to help 
the State exercise its wide powers of total 
remissions. Even if the remissions earned 


have totalled up to 20 years, still the State - 
-Government may or may not release the 


prisoner and until such a release’ order 
the life 
sentence’ is passed, the. prisoner “caniot 
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claim his liberty. The reason is that life 
sentence is notking less than life-long im- 
prisonment. Moreover, the penalty then 


_and now is the same — life term. And 


remission vests no right to release when 
the sentence is life imprisonment. No 
greater punishment is inflicted by Sec- 
tion 483A than che law annexed originally 
to the crime. Nor is any vested right to 
remission cancelled by compulsory 14 
year jail life once we realise the truism 
that a life sentence is a sentence for a 
whole life. ee Sambha Ji Krishan Ji v. 
State of Maharashtra, AIR 1974 SC 147 
and State of Madhya Pradesh v. Ratan 
Singh (1976) Scpp SCR 552:(AIR 1976 
SC 1552)). 


31. May be, difference may exist in 
eases of fixed term sentences. Cooley 
lends support: Cooley's Constitutional 


Limitations, Vol. I, 8th Edn. p. 544. 


Privilege existing at time of commission 
of offence (e. g. privilege of earning a 
shortening of sentence by good behaviour) 
cannot be taken away by subsequent 
statute. 

$2. The next submission, pressed by 
Shri Kakkar with great plausibility,.is that 
S. 5 of the Prccedure Code saves all re- 
missions, shor--sentencing schemes as 
special and local- laws and, therefore, 

ey must prevail over the Code includ- 
ing S. 483A. Section 5 runs thus: 


5. Nothing contained in this Code 
shall, in the absence of a specific provi- 
sion to the contrary, affect any special or 
local law for the time being in force, or 
a special jur-sdiction or power confer- 
red, or any special form of procedure 
peene by any other law for the time 

eing in force. 


33. The anatomy of this saving sec- 
tion is simple, yet subtle. Broadly: speak- 
ing, there are three components to be 
separated. Firstly, the Procedure Code 
graly governs matters covered by it. 

condly, if a special or local law exists 
covering the same area, this latter law will 
be saved and will prevail. The short-sen- 
tencing measures and remission schemes 
promulgated by the various States are 
special and local laws and must override. 
Now comes the third component 


- which may be clinching. If there is a spe- 


cific provision to the contrary, then that 
will override the special or local law. Is 
S. 433A a spec-fic law contra? If so, that 
will be the last word and will hold even 
against the special or local law. - 

- 84. Three rclings. were cited by the 


' learned Solicitor. ‘General: to make out 


1980 


that §. 483A is a specific law. A Bombay 
case in Biram Sardar v. Emperor, AZ 
1941 Bom 146, he frankly stated, takes a 
contrary but scrappy view.. The Judical 
Committee in Kakala Narayana Swany 
v. The King Emperor (1933) 66 Ind App 
66: (AIR 1989 PC 47) inconclusively can- 
sidered what is a specific lew, in a simikr 
setting. Two later cases of Lahore (a fall 
bench of five judges) (Hakim Khuda Yar 
v. Emperor, AIR 1940 Lah 129) and of 
Allahabad (a bench of three judges) Bal- 
deo v. Emperor, AIR 1940 All 268) dos- 
cussed almost an identical issue and hdd 
that some provisions of the Procedure 
Code were specific sections to the can- 
trary and would repel any special law on 
the subject. 

35. Section 1 (2) of the Criminal Pro- 
cedure Code, 1898, is the previous in- 
carnation of S. 5 of the Present Code amd 
contains virtually the same phraseology. 
The expression ‘specific provision .to the 
contrary’ in the Code of 1898 was can- 
sidered in the two Full Bench Decisions 
(supra). The setting in which the issie 
was raised was precisely similar and the 
meaning of ‘specific provision to the con- 
trary’ was considered by Young, C. J. in 
the Lahore case where the learned Jude 
observed: (AIR 1940 Lah 129 at p. 138 
(FB) ). 

The word ‘specific’ is de‘ined in Mur- 
rays New English Dictionary as ‘precise 
or exact in respect of fulfilment, conci- 

' tions or terms; definite, explict’. 

86. In a similar situation, the same 

words fell for decision in the Allahabad 

case where Braund, J., discussed the 
meaning of ‘specific provision’ in greater 
detail and observed: (AIR 1940 All 263 at 
p. 269 (FB)), 


I have, I confess, entertained some 
doubt as to what exactly the words ‘speci- 
fic provision’ mean. J think first, that th> 
must denote something different from the 
words ‘express provision’. For a provision 
of a statute to be an ‘express’ provisien 
affecting another statute or part .of it, it 
would have, I think, to refer in so many 
words to the other statute or to the rele- 
vant portion of it and also to the effect 
intended to be produced on it. Failing 
this, it could hardly be said to be ‘ ex- 
press’...... But the word ‘specific’ de- 
notes, to my mind, something less exaet- 
ing than the word ‘express’. It means, I 
think, a provision which ‘specifies’ that 
some ‘special law is to be ‘affected’ by 
that particular provision. A dictionary 
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meaning of the verb to specify’ as given 
in Murrays New English Dictionary, is 
‘to mention, speak of or name (something) 


and a meani 
in the same 


cise, particular.’ What I think 
‘specific provision’ really mean therefore 
is that the particular provision of the Cri- 
minal Procedure Code must, in order to — 
‘affect? the ‘special....law’, clearly indi- 

cate, in itself and not merely by implica- 
tion to be drawn from the statute general- 
ly, that the ‘special law’ in question is to 
be affected without necessarily referring 


- to that ‘special law’ or the effect on it in- 


tended to be produced in express terms. 
1878) 3 AC 933 at 
p. 988 has defined the word ‘specific’ in 
common parlance of language as meaning 
‘distinct from general’,..... ‘It would, no 
doubt, be possible to multiply illustra- 
tions of analogous uses of the words ‘spe- 
cify’ and ‘specific’, But this is I think suf- 
ficient to show that, while requiring some- 
thing less than what is ‘express’, they 
nevertheless require something which is 
plain; certain and intelligible and not 
merely a matter of inference or implica- 
tion to be drawn from the statute general- 
ly. That, to my mind, is what is meant by 
Te no ‘specific’ in S. 1 (2), Criminal 
$7. In an English case, Re Net Book 
Agreement, 1957, (1962) 3 AI ER 751 
(QBD), Buckley, J., has interpreted the 
word ‘specific’ to mean explicit and de- . 
finable. While Indian usage of English 
words often loses the Atlantic flavour and 
Indian Judges owe their fidelity to Indian 
meaning of foreign words and phrases, 
here East and West meet and ‘specific’ is 
specific enough to avoid being vague and 
general, Fowler regards this word relat- 
ed to the central notion of species as dis- . 
tinguished from genus and says that it is 
‘often resorted to by those who have no 
clear idea of their meaning but hold it 
to diffuse an air of educated precision’. 
Eoman Modern English Usage, 2nd 
dn. p. 574). Stroud (Stroud’s Judicial 
dn. p. 2836) says 
‘specifically... .” means: ‘as such’. Black 
@lack’s Law Dictionary, 4th Edn. p. 1571) 
gives among other things, the following 
meaning for ‘specific: definite, explicit; 
of an exact or particular nature... .parti- 
cular; precise. While legalese and Eng- 


2162 S.C. 


lish are some times enemies we have tc 
go by judicialese which is the draftsman’s 
lexical guide. Sy 


88. The contrary view in the Bombay 
case, AIR 1941 Bom 146 is more assertive 
than explanatory, and ipse dixit, even if 
judicial, do not validate themselves. We 
are inclined to agree with the opinior 
expressed in the Lahore and abac. 
cases (supra). A thing is specific if it is 
explicit. It need not be express. The anti- 
thesis is between ‘specific’ and ‘indefinite’ 
' or ‘omnibus’ and between ‘implied’ anc 
‘express’, What is precise, exact, definite 
and explicit, is specific. Sometimes, what 
is specific may also be special but yet 
they are distinct in semantics. From this 
_ angle, the Criminal Procedure Code is € 
general Code. The remission rules are spe- 
cial laws but S. 488A is a specific, explicit, 
definite provision dealing with a parti- 
cular situation or narrow class of cases, 
as distinguished from the general run o2 
cases covered by S. 482 Cr. P. C. Sec- 
tion 488A picks out of a mass of imprison- 
ment cases a specific class of life impri- 
- sonment cases and subjects it explicitly to 
a particularised treatment. It follows tha: 
S. 433A applies in preference to any spe- 
cial or local law because S. 5 expressly 
declares that specific provisions, if’ any, 
to the contrary will prevail over any spe- 
cial or local law. We have said enougt: 
to make the point that ‘specific’ is specifie 
enough and even though ‘special’ to ‘spe- 
cific’ is near allied and thin partition do 
their bounds divide’ the two are differ- 
ar me 433A escapes the exclusion 
of S. 5. 


39. The stage is now set for consider- 
ing the contention that S. 483A violates 
Art. 14 for two reasons. It arbitrarily 
ignores the unequal, yet vital, variations 
of crimes and criminals so rélevant to 

unishment in our age of penological en- 
ightenment and subjects them equally 
` to a terrible term of 14 years in jail as & 
mandatory minimum. ‘Treating unequals 
equally is anathema for Art. 14. Secondly, 
the Section inflicts, with anti-reformative 
inhumanity and Procrustean cruelty, a 
- prolonged minimum of 14 years’ servitude 

` on every lifer arbitrarily, disregarding the 
audit report on progressive healing re- 
gistered by some as against others. The 
capricious insistence on continued deten- 
tion of a prisoner long after he has beem 
fully resocialised is a penological over- 
kill, purposeless torture and constitutional 
blunder. These two inter-twined argu 
ments cannot be appreciated without im 
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vestigating the rational penal policy of 
our system and the brutal impertinence 
of rigorous incarceration beyond the 
point of habilitation, what with Mahatma 
‘Gandhi's therapeutic approach to crimi- 
nals and Maneka Gandhi’s (1978) 1 SCC 
248 : (AIR 1978 SC 597), accent on fair- 
ness in privative processes where per- 
sonal liberty is involved. 


40, The larger issues of sentencing 
legitimacy and constitutionality have been 
examined by this court in the past and 
throws us well into a different level of 
criminal’ justice, Of course, finer proposi- 
tions need a sublime perception for fuller 
appreciation as the learned Judges of this 
Court have invariably shown. Here, the 
proposition is — Mr. Tarkunde and Mr. 
Garg, et al, have pressed this to excess — 
the primary purpose of prison sentence is 
hospital setting and psychic healing, not 
traumatic suffering; curative course, not 
retributive force, presented these days as 
a sophisticated variant called public de- 
nunciation, This submission excludes other 
punitive objectives such as deterrence 
through example of prolonged pain and 
retribution through condign infliction. A 
penological screening is fundamental to 
sentencing jurisprudence but, for our pre- 
sent pursuit, the only relevant point is 
whether rehabilitation is such a high 
component of punishment as to render 
arbitrary, irrational and therefore, uncon- 
stitutional, any punitive technique which 
slurs over prisoner reformation. We feel 
that correctional strategy is integral to 
social defence which is the final justifica- 
tion for punishment of the criminal. And 
since personal injury can never psychical- 
ly heal, it is obdurate obscurantism for 
any legislative criminologists to reject the 
pea for prisoner re-socialisation from 

e calculus of reformative remission and 
timely release. The compulsive span of 
14 years in custody, whether the man 
within the ‘lifer’ has become an angel by 
turning a new page or remains a savage, 
thanks to jail regimen and jailor relations, 
sounds’ insensitive. Karuna, daya, prema 





and manavata, are concepts of spiritualis- 


ed humanism secularly implicit in our 
constitutional preamble. Alienation of our 
justice system from our cultural quintes- 
sence, thanks to the hang-over of the 
colonial past, may be the pathological 
root of the brute penology whiċh confuses 
between crime and, criminal. Torturing 
the latter. to terminate the former is not 
promotional of human dignity and i 
legal process, Be that as it may, this court 
in Sunil Batra, (1978) 4 SCC 494 at 


1980 


pp. 566-67 : (AIR 1978 SC 1675) has œ- 

served: be 

The winds of change must blow into 
our carcers and self-expression and sef- 
respect and self-realization creatively 
substituted -for the dehumanising reme- 
dies and ‘wild-life’ techniques still cur- 

rent in the jail armoury. A few prison vil- 
lains—they exist—shall not make martyrs 
of the humane many; and even from 
these few, trust slowly begets trust. Ser- 
vodaya and antyodaya have criminolosi- 
cal Simonko which our social justice 

awareness must apprehend and actualize. 

I justify this observation by reference to 

the noble but inchoate experiment (or 
unnoticed epic) whereby Sari Jai Prakash 
Narain redecaptivey brought murderous- 
ly dangerous dacoits of Chambal Vallsy 
into prison to turn a responsible page in 
their life in and out of jail. The rehabi- 
tative follow-up was, perheps, a flop. 

Xxx XX "XX 

Prison laws, now in bad shape, need 
rehabilitation; prison staff, soaked in tae 
Raj past, need reorientation; prison houses 
and practices, a hangover of the die-ha-d 
retributive ethos, need reconstruction; 

isoners, these noiseless, voiceless human 

eaps cry for thereapeutic technology; 
and prison justice, after long riggat 
ial gestation, must now be re-bozn 
through Paan midwifery. if need be. 
Again, a id 579-80). 

- We share the concern and anxiety of 
our learned brother Kristma Iyer, J. for 
reorientation of the outlook towards pz-i- 
soners and the need to teke early amd 
effective steps for prison reforms. Jail 
Manuals are largely a hangover of the 


past, still retaining anachronistic prori- 


sions like whipping and tke ban on the 
use of the Gandhi cap. Earbaric trect- 
ment of a prisoner from the point of view 
of his rehabilitation and acceptance and 
retention in the mainstream of social lite, 
becomes counter-productive in the lomg 


run. 

The Model Jail Manual, prepared by 
the Indian Prison echelons plus a leading 
criminologist, Dr. Panakkal, back in 1974, 


has stated, right at the outset, in its Guñ- . 


ing Principles: 
Social reconstruction and rehabilitation 


as objectives of punishment attain para- ` 


mount importance in a Welfare Stake. 
The supreme aim of punishment shall be 
the protection of society, through the 
rehabilitation of the offender...... 
Imprisonment and other measures 
which result in cutting of an offender 
from the outside world are afflictive by 
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the very fact of taking away from him the 
right of self-determination. Therefore the 
prison system should not except an inci- 
dental to justifiable segregation or main- 
tenance of discipline, aggravate the suf- 
fering inherent in such a situation. 


The institution should be a centre of 
correctional treatment, where major em- 
phasis shall be given on the re-education 
and reformation of the offender. The im- 
pacts of institutional environment and 
treatment shall aim at. producing con- 
structive changes, in the offender. as 
would be having profound and lasting 
effects on his habits, attitudes, approaches 
and on his total value schemes of life. 
One of the subjects dėalt with in the 
Manual is ‘release planning. We need 
not t long to tell the truth that every 
sinner has a future, given the social 
chance, and every prisoner a finer chap- 
ter as a free person, given the creative 
culturing of bis psychic being. The mea- 
sure of this process is not the mechani- 
cal turn of the annual calendar fourteen 
times over, but the man-making metho- 
dology of the correctional campus, to- 
gether with individual response. It follows 
that an inflexible 14 year term for lifers 
under S. 433A eschews chances of human 
change and puts all the penal eggs in the 
linear cellular basket. Maybe, the failure 
of prisons (this is the title of a recent 
book by a competent criminologist) has 
not occurred to Parliament when it enact- 
ed S. 433A or the Gandhian gospel has, 
by 1978, lost its living impact on the 
parliamentary majority in the field of pri- 
son reform. We cannot speculate on these 
imponderables and must do.our batting 
from within the textual crease, 

41. Surely, arbitrary penal legislation 
will suffer a lethal blow. under Art. 14. 
But the main point here is whether Sec- 
tion 483A harbours this extreme vice of 
arbitrariness or irrationality. We must re- 


member that Parliament as legislative 
instrumentality, with the representatives 


of the people contributing their wisdom 
to its decisions, has title to an initial pre- 
sumption of constitutionality. Unless one 
reaches far-beyond unwisdom to absurt- 
dity,- irrationality, colourability and the 
like, the court must keep its hands off. 
42. A judicial journey to the peno- 
logical beginning reveals that social de- 
fence is the objective. The triple pur- 
poses of sentencing: are retribution drap- 
ed sometimes as a public denunciation, 
deterrence, another scary variant, with a 
Pavlovian touch, and, in our era of human 
rights, rehabilitation, founded on man’s 
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essential divinity and ultimate retrievabi- 
lity by raising the level of consciousness 
of the criminal . and society. We mar 
avoid, for the nonce, theories like ‘societr 
repares the crime, the criminal commits 
it; or that ‘crime is the. product of social 


excess’ or that ‘poverty is the mother o= 
crime’, 


43. Judicial pronouncements are au- 
thentic guidance and so a few citations 
may serve our purpose. In Charles Sob- 
raj, (1978) 4 SCC 104:(AIR 1978 SC 
1514), this court observed: 

It is now well-settled, as a stream oŻ 
rulings of courts proves, that deterrence 
both specific and general, rehabilitatior. 
and institutional security are vital com 
siderations, Compassion wherever possi- 
ble and cruelty only where inevitable, is. 
the art of correctional confinement. Wher 
prison policy advances such a valid goal. 

_the court will not intervene officiously. 


The overall attitude was incorporatec 
as a standard by the American National 
Advisory Commission on Crime, Justice 
Standards and Goals: (“To Solve the Age- 
old Problem of Crime”, Roger 10S 
Lankhear, J. D. p. 19). 


In a series of decisions this court has 
held that, even though the governmental 
purpose be legitimate and substantial, 
that purpose cannot be pursued by means 
that broadly stifle fundamental personal 
liberties when the end can be more nar- 
rowly achieved. The breadth of legisla- 
tive abridgment must be viewed in the 
light of less drastic means for achieving 
the same basic purpose. ` . 

Earlier, this court in Hiralal Mullick: 
case, (1977) 4 SCC 44 at p. 49: (AIR 1977 
SC 22836), stated : ; 

The dignity and divinity, the self-worth 
and creative potential of every individual 
is a higher value of the Indian people... . 
Again, in Mahammad Giasuddin, (1977) 4 
sec 987 at p. 290:(AIR 1977 SC 1926), 
a bench belighted in the penological 
basics: z : 

It is thus plain that crime is a patho- 
logical aberration, that the criminal can 
ordinarily be redeemed, that the State 
has to rehabilitate rather than avenge. 
The sub-culture that leads-to anti-social 


behaviour has to be countered not by un- . 


due cruelty but by re-culturisation. 
Therefore the focus of interest in peno- 
logy is the individual, and the ma is 
salvaging him for society. The inflictior 
of harsh and savage punishment is thus 
a relic of past and regressive times. The 
human today views sentencing as a pro- 
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cess of reshaping a person who has de- 
teriorated into criminality and the modern 
community has a primary stake in the re- 
habilitation of the offender as a means 
of social defence. We, therefore, consider 
a therapeutic rather than an ‘in ter- 
rorem’ outlook, should prevail im our 
criminal courts, since brutal incarcera- 
tion of the person merely produces lacer- 
ation of his mind. In the words of George . 
Bernard Shaw: ‘if you are to punish a man 
retributively, you must injure him. If you 
are to reform him, you must improve him 
and, men are not improved by injuries’. 


44. We emphasise here that Remission 
Schemes offer healthy motivation for bet- 
ter behaviour, inner improvement and 
development of social fibre. While eccen- 
tricities of remission reducing a murder- 
ers life term- to short spells of 2 or 8 
years in custody may scandalise penolo- 
gists, such fear may not flabbergast any 
sociologist if by sheer good behaviour, 
educational striving and correctional suc- 
cess, a prisoner earns remission enough 
for release after serving 7 or 8 years. 


45. It makes us blush to jettison Gan- 
dhiji and genuflect before Hammurabi, 
abandon reformatory humanity and be- 
come addicted to the bh for an eye’ 
barbarity. Said Churchill: ete 
and Probation — Published by Natio 
College of the State Judiciary, Reno, 

a, USA, p. 68.) The mood and tem- . 

per of the public with regard to the treat- 
ment of crime and criminals is one of the 
most unfailing tests of the civilisation of 
any country. 
The mood and temper of our Constitu- 
tion certify that arbitrary cruelty to the 
prisoner and negative attitude to reforma- 
tion of the individual are obnoxious. 
Even the recent ruling in Bachan Singh, 
(1980) 2 SCC 684: (AIR 1980 SC 898), on 
the vires of death penalty upholds this 
high stance. : 

46. Basic to the submissions of coun- 
sel for the petitioners is the humane as- 
sumption that the object of sentencing is 
not deterrent torture simpliciter but 
mainly the rehabilitation of the prisoner. 
Human dignity, emphasised in the Pre- 
amble, compassion; implicit in the pre- 
scription of fair procedure in Art. 21, and 
the irrationality of arbitrary incarceratory 
brutality violative of Art. 14 invest the. 
demand for a reformatory component in 
jail regimen with the status of a constitu- 
tional requirement. We need not prolong 
the judgment by substantiation of this 
proposition because ‘the learned Solicitor 
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General, with sweet reasonableness and 
due regard to the precedents of ths 
court, has not disputed that reform of tke 
prisoner is one of the major purposes of 
punishment. . 


.47. The sequitur is irresistible Any 
provision that wholly or substantially 
discards the relevancy of restoration cf 
the man mired by cirminality is irré- 
tional. How is Section 433A affected by 
this vice? The argument is that 14 years 
in prison is an inordinate spell which s 
not only an unrewarding torment but a 
negation of reformation, indeed, the prc- 
motion ‘of embittered hostility. to society 
and hardening of brutality counter-prc- 
ductive of hopeful humanization. 


48. The argument pressed before ts 
is that Section 433A does injustice to tke 
imperative of reformation of the pr-- 
soner, Had his in-prison good be- 
haviour been rewarded. by reasonable 
remissions linked to improved social re- 
sponsibility, nurtured by familial cor- 
tacts and liberal parole, cultured by pre- 
dictableé, premature release, the purpose 
of habilitation would have been served, 
If law — S. 433-A in this case — rudely 
refuses to consider the subsequent cor- 
duct of the prisoner and forces all cor- 
victs, good, bad and indifferent, to serve 
a fixed and arbitrary minimum it is an 
angry fiat untouched by the proven cr- 
teria of reform, Surely, an avant garce 
penologist or T. M. oriented jurist would 
regard enlightened sentencing as abbre= 
viated life behind bars coupled with re- 
habilitatory exposure inside and outsid2, 
Maybe, he may even criticise the dré- 
conian duration, blindly running beyond 
14 years, as penological illiteracy. Cr 
minologists cancentrate on the activise~ 
tion of the creative intelligence of tre 
culprit by various procedures, and by hs 
realease from jail at a cut-off point when 
the jural-neural tests of mental-moral 
normalcy, otherwise called Rehabilita- 
tion Indices, are satisfied. To violate 
these research results and to be addic:- 
adi to a 14-year prison term is a penal 
superstition without any rational sup- 
port and, therefore, is arbitrary, Why nat 
20 years? Or a whole life? No material, 
scientific, cultural or other has been 
placed for our consumption by the State 
indicating that if a murderer does net 
spend at least 14 endless years insice 
jail he will be a social menace. when re- 
leased. Sadism and impressionism even if 
it incarnates as legislation, cannot meet 
the social science content of Articles. 4 
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ma 21 which are part of the suprema 
ex. : 

49. While the light of this logic is not 
lost on us and the non-institutional al- 


-ternatives to prison as the healing hope 


of humane habilitation are worthy of ex- 
ploration, we are in the province of con- 
stitutionality where the criteria are dif- 
ferent 


50. We have no doubt that reform of 
the prisoner, as a social defence strategy, 
is high on the agenda of Indian penal 
‘policy reform. ‘The question is whether 
a 14 year term as a mandatory minimum, 
is so extremist and arbitrary as to become 
unconstitutional, even assuming the re- 
habilitatory recipe to be on our penolo- 
gical pharmacopea. We cannot go that 
far as judges, whatever our personal 
dispositions may incline us were we le- 
gislators, 


51. Two broad grounds to negative this 
extreme position strike us. Deterrence, 
as one valid punitive component has been 
accepted in Sunil Batra, (1978) 4 SCC 494 
at p. 579: (AIR 1978 SC 1675), by a five- 
judge bench (see Desai, J, supra), So, a 
measure of minimum incarceration of 14 
years for the gravest class of crimes like 
murder cannot be considered shocking, 
having regard to the escalation of hor- 
rendous crime in the country and the 
fact that this Court has upheld even 
death penalty (limited though to ‘the rare- 
est of rare cases’ Bachan Singh v, State of 
Punjab, (1980) 2 SCC 684: (AIR 1980 SC 
898). The time has not, perhaps arrived 
to exclude deterrence and even public 
denunciation altogether. Secondly, evea | 
for correctional therapy, a long ‘hospi- 
talisation’ in prison may some times be - 
needed, To change a man’s mind distort- 
ed by many baleful events, many pri- 
mitive pressures, many evil companions 
and many environmental pollutions, may 
not be an instant magic but a slow pro- 
cess — assuming that correctional strate- 
gies are awarely available in prisons, a 
consummation devoutly to be wished’ but 
notoriously, rather victoriously, absent. 

52. We agree that many studies by 
criminologists, high-powered commissions 
and court pronouncements have brought 
home the truth of the lie; once a mur- 
derer always a murderer and, therefore 
early release will spell a hell of man- 
slaughter. -Social scientists must accept 
Robert Ingersoll’s tart remark: “In the 
history of the world, the man who is 
ahead has always been called a heretic.” 
We, as Judges, have no power to legis-- 
late but only to invigilate, In the cur- 
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rent state of things and ethos of society 
we have to content ourselves with th> 
thought that, personal opinions apart, a 
very long term in prison for a murderer 
cannot be castigated as so outrageous a5 
to be utterly arbitrary and violative of 
rational classification between lifers and 
_lifers and as so blatantly barbarous as 
to be irrational enough to be struck 
down as ultra vires. Even the submis- 
sion that no penal alibi justifies a priso- 
ner being kept walled off from the good 


earth if, by his conduct, attainments and. 


proven normalisation, he has become fit 
to be a free citizen, cannot spell uncon- 
stitutionality. And the uniform  inflic- 
tion of a 14 year minimum on the trans- 
formed and the unkempt is an unkind 
disregard for redemption inside prison, 
Even so, to overcome the constitutional 
hurdle much more material, research re- 
sults and specialist reports, are needec. 
How to assert who has become wholly 
habilitated and who not, unless you rel: 
on the Rehabilitation Index? ‘Freedom 
Behind Bars” — Criminology and Con- 
sciousness Series I 1979, Maharshi Eure- 
pean Research University Press publica- 
tion p. 73. Currently, we have theories, 
and experiments awaiting social 
scientists’ certificates of certitude. 


53. For instance, deep relaxation re- 
cipes and meditational techniques, re- 
searched with scientific tools,. well- 
known and Sophisticated experiment:, 
neurological and psychological, claim t) 
have achieved a break-through and has 
put across to the scientific world a Re- 
habilitation Index. This complex of 
tests, reference to which, culled from 2 
publication titled “Criminology and Con- 
sciousness, Series 1,” (developed by ths 
Maharshi European Research Universit: 
according to scientifically established 
standard measures of successful rehab*- 
litation), has credentials enough to b= 
taken cognisance of in some Indian Pri- 
sons. There are sceptics and scepticism 
is good because it tis the chastity of th2 
intellect’. But to dogmatic disbelievers 
one may only say with John Dewey: 
“Every great advance in science has is- 
sued from a new audacity of imagina- 
tion”. But courts, when assaying consti- 
tutionality, have to wait till the Estab- 
lishment accepts it in some measure, Sc, 
lwe are not now in a position to assert, 
as Court, that at least a 14-year term for 
a murderer is arbitrary, unusually crue 
and unconstitutional. We hold agains 
violation of Article 14. Another argu- 
ment based on Article 14 may also bə 
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briefly dealt with, although we are not 
carried away by it. In terms, Sec. 433A 
applies only to two classes of life impri- 
sonment, The true content of the pro- 
vision is that in the two specific cate- 
gories specified in Section 433A the pri- 
soner shall actuelly suffer the minimum 
jail tenure set in it. There are around 
forty-one other offences, including 
attempt to murder, homicide not amount- 
ing to murder, grievous hurt, dacoity and 
breach of trust, where life sentence is 
the maximum. But the framers 
of the Penal Code have classified 
maximum senter.ces principally on the 
basis of gravity of the crime. By that 
token, where a terrible crime has been 
committed the Penal Code has prescrid« 
ed death penalty as the maximum. The 
attack on its corstitutionality has recent- 
ly been repulsed by this Court (1980) 2 
SCC 684: (AIR 1980 SC 898). The main 
mass of cases where life imprisonment is 


actually inflicted by the courts 
belongs to the “either or” cate- 
gory where the court has the re- 
sponsible discretion to impose death 


penalty or life imprisaement and actual- 
ty awards only life imprisonment. Even 
in cases where the court sentences a 
convict to death the appropriate Govern- 
ment often by virtue of Section 433 (a) 
reduces the lethal rigour to life term. 
These classes of cases are categorised 
separately by Section 433A. When the 
crime is so serious as to invite death 
Parlia- 
ment, in its wisdom, takes the view that 
ameliorative judicial award or statutory 
commutation by the executive should 
not devalue the sterness of the sentence 
to be equated with the fife sentence 
awarded for the obviously less serious 
clauses (classes?) of offences where 
the law itself has fixed a maxi- 
mum. of only life imprisonment, 
not death penalty as a harsher 
alternative. The logic is lucid although 
its wisdom, in the light of penological 
thought, is open to doubt. We have 
earlier stated the parameters of judicial 
restraint and, as at present -advised, we 
are not satisfied that the classification is 
based. on an irrational differentia unre- 
lated to the punitive end of social de- 
fence. Suffice it to say here, the classi- 
fication, if due respect to Parliament’s 
choice is given, cannot be castigated as 
capricious enough to attract the lethal 
consequence of Article 13 read with 
Acticle 14. Law and Life deal in rela- 


tives, not absolutes, No material, apart 


1886 © 


from humane hunches, has been placed 
by counsel whose focus has. been legal, 
not social science-oriented, to show thaf 
prolonged jail life reaches a point of mo 
return and is unreasonable, On the mat- 
rials now before us, we do not striže 
down Section 433A on the score of: ca 
pricious classification, Some day, wh7n 
human sciences have advanced far be- 
yond and non-institutional alternativas 
have fully developed, parliamentary 
faith in the fourteen-year therapy may 
well change or be challenged as unscie.-< 
tific credulity and superstitious cruelty, 
But that is a faraway day and futurology 
is not a forensic speciality, The worab 
of tomorrow may hold, like Krishna to 
Kamsa, lethal omen to the faith of b- 
day, We rest content with Bertrand 
Russel’s words of scepticism : Unpopular 
Essays, Philosophy and Politics, 


The essence of the Liberal outlook lies | 


not in what opinions ara held, but in hcw 
they are held s instead of being hed 





_ dogmatically they, are held tentatively, 


and with a consciousness that new evi- 
dence may at any momen: lead to their 
abandonment, This is the- way opinions 
are held in science, as opposed to the ` way 
in which they are held in theology, 


54, The major submissions which 
deserve high consideration may now 38 
taken up, They are three and impcr- 
tant in their outcome in the prisoners 
freedom from behind bars. . The _ first 
turns on the ‘prospectivity’ (lossely so 
called) or otherwise of Section 433A, Wa 
have already held that Article 20 (1) Is 
not violated but the present point is wh 
ther, on a correct .construction, those who 
have been convicted prior to the coming 
into force of Section 433A are bound by 
the mandatory limit, If such convicts 
are out of its coils their cases must 38 
considered under the Remission Schemes 


and ‘Short-sentencing’ laws. The second 


plea, revolves round ‘pardon jurispru- 
dence’, if we may coarse:y call it that 
way, enshrined impregnably in Arts. 72 
and 161 and the effect of Section 433-A 
thereon, The power to remit is a consi- 
tutional power and any legislation must 
fail which seeks to curtail its scope and 
emasculate its mechanics. Thirdly, the 
exercise of this plenary power cannot be 
left to the fancy, frolic or frown of Gcv- 
ernment, State or Central, but must em- 
brace reason, relevance and reformatien, 
as all public power in a republic must, 
On this basis, we will hawe to scrutin.se 
and screen the survival value of the 
various Remission Schemes and short- 
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sentencing projects, not to test their sup- 
remacy over Section 433A, but to train 
the wide and beneficent power to remit 
life sentences without the hardship of 
fourteen fettered years, 


55. Now to tha first point, It is trite 
Yaw that civilised criminal jurisprudence 
interdicts retroactive impost of heavier 
suffering by a later Iaw, Ordinarily, a 
criminal legislation must be so inter- 
preted as to speak futuristically, We do 
not mean to enter the area of Art, 20 (1) 
which has already been dealt with, What 
we mean to do is so to read the predicate 
used in Section 433A as to yield a natu- 
ral result, a humane consequence, a just 
infliction, While there is no vested right 
for any convict who has received a judi- 
cial sentence to contend that the penalty 
should be softened and that the law 
which compels the penalty to be carried 
out in full cannot apply to him, it is the 
function of the court to adopt a liberal 
construction when dealing with a cri- 
minal statute in the ordinary course of 


. things. This humanely inspired canon, 


not applicable to certain terribly anti- 
social ‘categories may Iegitimately be 
applied to Section 433A, (The sound 
rationale is that expectations of convict- 
ed citizens of regaining freedom on-ex- 
isting legal practices should not be fru- 
strated by subsequent legislation or pra- 
ctice unless the language is beyond 
doubt), Liberality in ascertaining the 
sense may ordinarily err on the side of 
jiberty where the quantum of depriva= 
tion of freedom is in issue, In short, the 
benefit of doubt, other things being equal, 
must go to the citizen in penal statute, 
With this prefatory caution, we may read 
the Section. “Where a sentence of im- 
prisonment for life is imposed on convic- 
tion of a person............such person shall 
not be released from prison unless he 
had served at least fourteen years of im- 
prisonment”, Strict conformity fo tense 
applied by a precision grammarian may 
fault the draftsman for using the past- 
perfect tense, That “apart, the plain 
meaning of this clause is that “is” means 
"is? and, therefore, if a person is sen- 
fenced fo imprisonment for life after 
Section 433A comes into force, such sen- 
fencee shall not be released . before the 
14 year condition set ouf therein is ful- 
filled, More precisely, any person who 
has been convicted before Section 433A 
comes into force goes out of the pale of 
the provision and will enjoy such bene- 
fits as accrued to him before Section 433A : 
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entered Chapfer XXXII. The other 
clause in the provision suggests the ap- 
plication of the mandatory minimum to 
eases of commutation which have already 
been perfected, and reads: “Where 2 
sentence of death ...........4as been com- 
muted under Section 433 into one of im- 
prisonment for life, such person shall 
not be released from prison unless _ha 
had served at least fourteen years of im- 
prisonment”, The draftsman, apparently, 
is not a grammarian. He uses the tenses 
without being finical. We are satisfied 
that even this latter clause merely means 
that if a sentence of death has been com- 
muted after this Section comes into forcé, 


such person shall not be released until 
the condition therein is complied with, 
Ts’ and ‘has’ are not words which ars 
weighed in the scales of grammar nicely 
enough in this Section and, therefore, 
overstress on the present tense and the 
present perfect tense may not be a clear 
indicator, The general rule bearing on 
ordinary penal statutes in their construc- 
tion must govern ‘this case, 
situation, interpreting the import of “has 
been sentenced” this court held that 
“the language of the clause is neutral” 
regarding prospectivity, Boucher Pierre 
Andre v. Supdt., Central Jail, . Tihar 
(1975) 1 SCR 192 at p. 195: (AIR 1975 
SC 164). It inevitably follows that every 
person who has ben convicted by the 
sentencing court before December 18, 
1978, shall be entitled to the benefits ac~ 
cruing to him from the Remission 
cheme or short-sentencing project as if 
ection 433A did not stand in his way. 
‘The section uses the word ‘conviction’ of 
a person and, in the context, it mus? 
mean ‘conviction’ by the sentencing 
court; for that first quantified his depri- 
vation of personal liberty, 





56. We are. mindful of one anomaly 
and must provide for its elimination. [i 
the trial court acquits and the higher 
court convicts and it so happens that the 
acquittal is before. Section 433-A came 
into force and the conviction after it, 
. could it be that the convicted person 

would be denied the benefit of prospecti- 
vity and consequential non-application 
of Section 433-A merely because he had 
the bad luck to be initially acquitted? 
We think not. When a person is convict- 

d in appeal, it follows that the appellate 
court has exercised its power in the 
place of the original court and the guilt, 
conviction and sentence must be substi- 
tuted for and shall have retroactive ef- 
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fect from the date of judgment of the 
trial court, The appellate conviction 
must relate back to the date of the trial 
court’s verdict, and substitute it, In this 
view, even if the appellate court reverses 
an earlier acquittal rendered before Sec- 
tion 433-A came into force but allows 
the appeal and convicts the accused, 
after Sec, 433-4 came into force, such 
persons will also be entitled to the be- 
nefit of the remission system prevailing 
prior to Section 433-A on the basis we 
have explained, Boucher Pierre Andre v.. 
Supdt., Central Jail, Tihar (1975) 1 SCR 
192 at p 195: (AIR 1975 SC 164). An 
appeal is-a continuation of an appellate 
judgment as a replacement of the ori- 
ginal judgment, 

57, We now move on to the second 
contention which deals with the power 
of remission under the. Constitution and 
tke fruits of its exercise vis-a-vis Sec- 
tion 433-A, Nobody has a case — indeed 
can be heard to contend — that Arti- 
cles 72 and 161 must yield to Sec, 433-A, 
Cooley has rightly indicated that ‘where 
the pardoning power is vested exclusively 
in the (top executive) any law which re- 
stri¢ts the power is unconstitutional’. 
‘Rules to facilitate the exercise of the 
power stand on a different footing. Coo- 
ley’s Constitutional Limitations, -Vol. 1, 
4th Edn. p, 218. The constitution is the 
suprema lex and any legislation, even by 
Parliament, must bow before it, It is not 
necessary to delve into the details of 
these two Articles; nor even to trace the 
antiquity of the royal prerogative which 
has transmigrated into India through the 
various Westminster statutes, eventually 
to blossom as the power of pardon vested 
in the President or the Governor subst- 
antially in overlapping measure and con- 
currently exercisable, 


58. The present provisions (Ss. 432 and 
433) have verbal verisimilitude and close 
kinship with the earlier Code of 1898 
(Sections 401 and 402). Likewise, the 
Constitutional provisions of today wer? 
found even in the Government of India 
Act, 1935. Of course, in English constitu- 
tional law, the sovereign, acting through 
fhe Home Secretary, exercises the pre- 
rogative of mercy. While the content of 
the power is the same even under our 
Constitution, its source and strength and, 
therefore, its functional features and ac- 
countability are different, We will exa- 
mine this aspect a little later. Suffice 
it to say that Articles 72 and 161 are 
traceable to Section 295 of the Govern- 
ment of India Act, 1935. The Central 


at 


ae Maru Ran v. 


Law Commission has made certain eb- 
servations based on Rabha’s case (1951) 
'2 SCR 133: (AIR 1961 5C 334), to he 
effect that the effect: of granting parcon 
is not to interfere with thé judicial sen- 
tence but to truncate its execution, There 
is no dispute regarding this branch of 
pardon jurisprudence, What is urged. is 
that by the introduction of Sec. 433-A, 
Section 432 is granted a permanent hol- 
day for certain classes of lifers and S2c- 
tion 433 (a) suffers eclipse, Since Sac-- 
tions 432 and 433 (a) are a statutory ex- 
pression and modus operandi of the cen- 
stitutional power Section 433-A is inaf- 
‘fective because it detracts from -he 
loperation of Sections 432 and 43£(a) 
which are the legislative surrogates, as 
it were, of the pardon power under -he 
Constitution. We are — unconvinced by 
tien submissions of counsel in this be- 
a 


59. It is apparent that superficially 
viewed, the two powers, one 
ional and the other. statutory, are co-ex- 
tensive, 
but not the same. That is precisely ~he 
difference, We cannot agree that he 
ower which is the creature of the Ccde 
an be equated with a high prerogat-ve 
vested by the Constitution in the highest 
functionaries of the Union and he 
The source is different, the sub- 
the strength is 
although the stream may 

















different, 


be flowing along the same bed, We 
ee the two powers as far from 
being identical, and, obviously, the 


constitutional power is ‘untouchable’ and 
lunapproachable and cannot suffer. ‘he 
vicissitudes of simple legislative proces- 
ses. Therefore, Section 433A cannot be 
invalidated as indirectly violative of 
Arts, 72 and 161. What the Code gives, 
it can take, and so, an embargo on Sec- 
fions 432 and 433 (a) is within the legis- 
ative power of Parliament. 


60, Even so, we must remember -he 
constitutional status of Articles 72 and 
181 and it is common ground that Sec- 
tion 433-A does not and cannot affect 
even a wee-bit the pardon power of the 
Governor or the President. The nec2s- 
sary sequel to this logic is that notwith- 
standing Section 433-A the President and 
the Governor continue to exercise the 
power of commutation and release uncer 
the aforesaid Articles, 


61. Are we back: to Square one? Eas 
Parliament indulged in legislative futi- 
lity with a formal victery but a real 


consticu- - 


<- one of their own choice. 


Put two tunga may, be sunset: mental to the Westminster system that 
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defeat? The answer is ‘yes’ and ‘not! 
Why ‘yes’? because the President is sym- 
bolic, the Central Government is the re- 
ality even -as the Governor is the formal 
head and sole repository of the executive . 
power but is incapable of acting except 
on, and according to, the advice of. his 
council of ministers. The upshot is that 
the State Government, whether the Gov- 
ernor likes it or not, can advise and act 
under Article 161 the Governor being 
bound by that advice. The action of 
commutation and release can thus be 
pursuant to a governmental decision and 
the order may issue even without the 
Governor’s approval although, under the 
Rules of Business and as a matter of 
constitutional courtesy, it is obligatory 
that the signature of the Governor should 
authorise the pardon, commutation or re- 
lease. The position is substantially the 
same regarding the President. It is not 
open either to the President or the Gov- 
ernor to take independent decision or 
direct release or refuse release of: anv 
It is funda- 


the Cabinet rules and the Queen re- 
igns. Being too deeply rooted as founda- 
tional to our system no serious éncounter 
was met from the learned Solicitor Ge- 
neral whose sure grasp of fundamentals 
did not permit him to controvert the pro- 
position, that the President and the Gov- 
ernor, be. they ever so high in textual 
terminology, are but functional euphe- 
misms promptly acting on and only on 
the advice of the Council of Ministers 
have in a narrow area of power, The 
subject is now beyond controversy, this 


‘court having authoritatively laid down 


the law in-Shamsher Singh’s case, (1975) 
1 SCR 814: (AIR 1974-SC 2192). So, we 
agree, even without: reference to Arti- 
cle 367 (1) and Section 3 (8) (b) and 3 (60) 
(b) of the General Clauses Act, 1897, 
that, in the matter of exercise of the 
powers under Articles: 72 and 161, the 
two highest dignitaries in our constitu- 
tional scheme act and must act not on 
their own judgment but in accordance 
with the aid and advice of the ministers. 
Article 74, after the 42nd Amendment 
silences speculation and obligates com- 
pliance’ The Governor vis-a-vis his 
Cabinet is no higher than the President 
save in a narrow area which does not 
include Article 161. Fhe constitutional . 
conclusion is that the Governor is but a 
shorthand expression for the State Gov- 
ernment and the President is an abbre- 
viation for the Central Government, 
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62. An issue of deeper import de- 
mands our consideration at this stage of 
the discussion. Wide as the power of 
pardon, commutation and release (Arts, 
72 and 161) is, it cannot run riot; for no 
legal power can run unruly like Jobn 
Gilpin on the horse but must keep sen- 
sibly to a steady course. Here, we 
come upon the second constitutional 
fundamental which underlies the sub- 
missions of counsel. It is that all public 
power, including constitutional power, 
shall never be exercisable arbitrarily or 
mala fide and, ordinarily, guidelines for 
fair and equal execution are guarantors 
of the valid play of power. -We proceed 
on the basis that these axioms are valid 
in our constitutional order, 


63, The jurisprudence of constitu- 
tionally canalised power as spelt out in 
the second proposition also did not meet 
with serious resistance from the learned 
Solicitor General and, if we may say 
so rightly. Article 14 is an expression 


of the egalitarian spirit- of the Constitu- -, 
tion and is a clear pointer that arbitra- ` 


riness is anathema under our system, 
It necessarily follows that the power to 
parden, grant remission and commuta- 
tion, being of the greatest moment for 
the liberty of the citizen, cannot be a 
law unto itself but must be informed 
by the finer canons of constitutionalism. 
In the International Airport Authority 
-case . (1979) 3 SCC 489 at pp. 511-512: 
(AIR .1979 SC 1628), this court stated: 
The rule inhibiting arbitrary action by 
Government which we have discussed 
above must apply equally where such 
corporation is dealing . with ‘the public, 
whether by way of giving jobs or en- 
tering into contracts or otherwise, and 
it cannot act arbitrarily and enter into 
relationship with any person it likes at 
its sweet will, but its action must be in 
conformity with some principle which 
meets the test of reason and relevance, 


This rule also flows directly from the 
doctrine -of equality embodied in Article 
14, It is now well settled as a result of 
_ the decisions of this Court in E. P. 
Royappa v. State of Tamil Nadu, (1974; 
2 SCR 348: (AIR 1974 SC 555) anc 
Maneka Gandhi v. Union of India, (1978) 
1 SCC 248: (AIR 1978. SC 597), that 
Article 14 strikes at arbitrariness in 
State action and ensures fairness and 
equality of treatment. It requires that 


State action must not be arbitrary bu‘ ` 


must be based on some rational and re- 
levant principle which is © non-discrimi- 
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natory; it must not be guided by any 
extraneous or irrelevant considerations, 
because that would be denial of equa- 
lity. The principle of reasonableness 
and rationality which is legally as well 
as philosophically an essential element 
of equality or non-arbitrariness is pro- 
jected by Article 14 and it must charac- 
terise every State action, whether it be 
under authority of law or in exercise of 
executive power without making of law. 
Mathew, J. in V. Punnen Thomas v. 
State of Kerala, AIR 1969 Ker 81 (FB) 
observed : 


The Government, is not and should 
not be as free as an individual in. select- 
ing the recipients for its largesse, 
Whatever its activity, the -Government 
is still the Government and will be 
subject to restraints, inherent in its posi- 
tion in a democratie society, A democ- 
ratic Government cannot lay down arbi- 
trary and capricious standards for the 
choice of persons with whom alone it 
will deal. 


If we excerpt again from the Airport 
Authority case (1979) 3 SCC 489-at Pp, 
504-505 : (AIR 1979 SC 1628), 


- Whatever be the concept of the rule 
of law, whether it be the meaning given 
by Dicey in his “The Law of the Con- 
stitution” or the definition ‘given by 
Hayek in his “Road to Serfdom” and 
“Constitution of Liberty” or the exposi- 
tion set forth by Harry Jones in his “The 
Rule of Law and the Welfare State”, 
there is as pointed out by Mathew J., in 
his article on “The Welfare State Rule 
of Law and Natural Justice” in ‘Demo- 
cracy Equality and- Freedom” Upendra 
Baxi, Ed. Eastern Book Co, Lucknow 
(1978) p.28. “Substantial agreement in 
Juristic thought that the great purpose of 
the rule of law notion is the protection 
of the individual against arbitrary ex- 
ercise of power, wherever it is found”. 
It is indeed unthinkable that in a de- 
mocracy governed. by the rule of law 
the executive Government or any of its 
officers. should possess arbitrary ` power 
over the interests of the individual, 
Every action of the Executive Govern- 
ment must be informed with reason: and 
should be free from arbitrariness, That 
is the very essence of the rule of law 
and its bare minimal requirement. And 
to the application of. this principle it 
makes no difference whether the ex- 
ercise of the power involves affectation 
of some right or denial of some privilege. 
e... The discretion of the Government 


1980 


unlimited in 


has been held to be not 

that the Government cannot give or 
withhold largesse in its arbitrary Gs- 
cretion or at its sweet will. It is n- 


sisted, as pointed out by Prof. Reich in 
-an especially stimulating article on ‘The 
New Property” in 73 Yale Law Jourmal 
733, “that Government action be based 
on standards that are not arbitary or 
unauthorised!’, The Government cannot 
be permitted to say that it will g-ve 
jobs or enter into contracts or issue 
quotas or licences only in favour of 
those having grey hair or belonging - to 
a particular politica] party or professing 
a particular religious faith. The Gcv- 
ernment is still the Government wan 
it acts in the matter of granting lar- 
gesse and it cannot act arbitrarily. It 
does not stand in the same position as a 
private individual. 

It is the pride of our constitutional 
order that all power, whatever its 
source, must, in its exercise, anatre- 
matise arbitrariness and obey standards 
and guidelines intelligible and intelli- 
gent and integrated with the manifest 
purpose of the power. From this angle 
even the power to pardon, commute or 
remit is subject to the wnaolesome creed 
that guidelines should govern the ex- 
ercise even of presidential power. 

64. Speaking generally, Lord Acton’s 
dictum deserves attention: Letter to 
Mandell (later, Bishop) Creighton, April 
5, 1887 Historical Essays and Studiss, 
1907 . 


I cannot accept your canon that we 
are to judge Pope and King unlike otker 
men, with a favourable presumption 
that they did no wrong. If there is any 
presumption it is the other way, agairst 
the holders of power, increasing as tne 
power increases. 


Likewise, Edmund Burke, the great B-i- 
tish statesman gave correct counrel 
when he said: Reflections on the Fe- 
volution in France 1790 . 


All persons possessing a portion of 
power ought to be strong'y and awfully 
impressed with an idea that they act in 
trust, and that they are to account for 
their conduct in that trast to the one 
great Master, Author, and Founder ` of 
society. - 

65. Pardon, using this expression in 
the amplest connotation, ordains fair 
exercise, as we have indicated abore. 
Political vendetta or party favoritism 
cannot but be interlopers in this area. 
The order which is the product of ex- 


Maru Ram v. 


Union of India S. C. 2171 


traneous or mala fide factors will vitiate 
the exercise. While constitutional power 
is beyond challenge, its actual exercise 
may still be vulnerable, Likewise, ca- 
pricious criteria will void the exercise. 
For example, if the Chief Minister of a 
State releases every one in the prisons 
in his State on his birthday or because 
a son has been born to him, it willbe 
an outrage on the Constitution to let 
such madness survive. We make these 
observations because it has been brought 
to our notice that a certain Home Minis- 
ter’s visit to a Centra] Jail was consider- 
ed so auspicious an omen that all the 
prisoners in the jail were given sub- 
stantial remissions solely for this reason. 
Strangely enough, this propitious - cir- 
cumstance was discovered an year later 
and remission order was issued long 
after the Minister graced the peniten- 
tiary. The actual order passed on July 
18, 1978 by the Haryana Government 
reads thus; No, 41/8/78/-JJ (5) dated 
Chandigarh, the 28th, 7.1978. 

In exercise of the powers conferred 
under Article 161, the Constitution of 
India, the Governor of Haryana grants 
special remissions on the same scale and 
terms as mentioned in Govt. of India, 


- Ministry of Home Affairs letter No. U. 


13034/59/77 dated 10th June, 1977 to 
Prisoners who happened to be confined 
in Central Jail, Tihar, New Delhi on 29th 
May, 1977, at the time of the visit of 
Home Minister Govt. of India. to said 
Jail and who have been convicted by the 
Civil Courts of Criminal Jurisdiction in 
Haryana State, 
A. Danesee 


Secretary to Govt. of Haryana 
Jails Department 

Dated Chandigarh. the 
18th July, 1978. . 
Push this logic a little further and the 
absurdity will be obvious. No Constitu- 
tional power can be vulgarised by per- 
sonal vanity of men in authority. Like- 
wise, if an opposition leader is sentenc- 
ed, but the circumstances cry for remis- 
sion such as that he is suffering from 
cancer or that his wife is terminally ill 
or that he has completely reformed him- 
self, the power of remission under Arts. ` 
72/161 may ordinarily be exercised and 
a refusal may be wrong-headed. If, on 
the other hand, a brutal murderer, 
blood thirsty in his massacre, has been 
sentenced by a court with strong obser- 
vations about his bestiality, it may be 
arrogant and irrelevant abuse of power 
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to remit his entire life sentence the 
very next day after the conviction 


merely because he has joined the party 
_ in power or is a close relation of a poli- 
tical high-up. The court, if it finds fre- 
quent misuse of this power may have 
to investigate the discrimination, The 
proper thing to do, if Government is to 
keep faith with the founding fathers,. is 
to make rules for its own guidance in 
the exercise of the pardon power keep- 
ing, of course, a large residuary power 


to meet special situations or sudden de- . 


velopments. This will exclude the vice 
of discrimination such as may arise 
where two persons have been convicted 
and sentenced in the same case for the 
same degree of guilt but one is released 
and the other refused, for. such irrele- 
vant reasons as religion, caste, colour or 
political loyalty. 

66. Once we accept the basic thesis 
that the public power vested on a high 
pedestal has to be exercised justly. the 
situation becomes simpler. The princi- 
pal considerations will turn upon social 
good by remission or release, Here, we 
come back to the purpose of imprison< 
ment and the . point of counter-produc- 
tivity by further prolongation of incar- 
ceration. But when is this critical point 
reached? Bitter verse burns better in- 
to us this die-hard error: The Ballad of 
Reading Gaol. 


This too I know and wise it were 
If each could know the same. 
That every prison that men build 
‘Tf built with bricks of shame, 


And bound with bars’ lest Christ 
should see . 

How men their brothers maim, 
President Carter when he was Gov- 


ernor of Georgia, addressing a Bar As- 


sociation. said : 


In our prisons, which in the past have 
been a disagrace to Georgia, we’ve tried 
to make substantive changes in the qua- 
lity of those who administer them and 
to put a new realm of understanding 
‘and hope and compassion into the ad- 
- ministration of that portion of the sys- 
tem of justice 95 per cent of those’ who 
are presently incarcerated in prisons 
will be returned to be our neighbors, 
and now the thrust ` of the entire pro- 
gram, as initiated under Ellis MacDou- 
gall and now continued under Dr. Ault, 
is to try to discern in the Soul of each 
convicted and sentenced person redeem- 


ing features that can be enhanced.: We. 


plan a career for that person to be pur- 


Maru Ram w. Union of India 


. may be averted by 


ALR, 


sued while he is in prison. I believe 
that the early data that we have on re- 
cidivism rates indicate the efficacy of 
what weve done. i 

67. All these go to : prove that the 
length of imprisonment is not regenera- 
tive of the goodness within and may be 
proof of thé reverse — a calamity which 
exercise of power 
under Art. 161, especially when the. cir- 
cumstances show good behaviour, indus- 
trious conduct, social. responsibility and 
humane responses which are usually re- 
flected in the marks accumulated in the 
shape of remission. In short, the rules 
of remission may be effective guidelines 
of a recommendatory nature, helpful to 
Government to release the prisoner by 
remitting the remaining term. 


68. The failure of imprisonment as 
erime contro] tool and the search for 
non-institutional alternatives in a free 
milieu, gain poignant pertinence while 
considering the mechanical exclusion of 
individualised punishment by S. 433A, 
conjuring up the cruel magic of 14 years 
behind bars — where each day is like al 
year, a year whose days are long’ — as a 
solvent of the: psychic crisis which is 
crimeogenic factor, blinking at the. blunt 
fact that at least after a spell the peni- 
tentiary remedy aggravates the  recidi- 
vist malady. In the “Failure of Punish- 
ment” (a 1979 publication) the authors. 
start off with the statement: “The Fai- 
lure of Imprisonment” Roman Tomasic 
and Ian Dobinson — An Australian Per- 
spective. Law in Society No: 3, George 
Allen and Unwin p, 1. 


“The failure of imprisonment has 
been one of the. most noticeable features 
of the current crisis in criminal] justice 
system in advanced industrial or post- 
industrial societies such as Australia, 
Britain. Canada ‘and'the United- States. 
One justification after another advanced 
in favour of the use of imprisonment 
has heen shown to be misconceived. At 
best, prisons are able to provide a form 
of crude retribution to those unfortunate 
to be apprehended. At- worst, prisons 
are brutalising. cannot be shown to re- 
habilitate or deter offenders and are de- 
trimental to the re-entry of offenders 
into society. Furthermore, the heavy 
reliance upon prisons, particularly maxi- 
mum security institutions with their em- 
phasis upon costly security procedures, 
has led to an inordinate drain upon the 
overall resources devoted to the criminal 
justice. area,” an ; 
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Likewise, in many current research pud- 
lications the thesis.is the same. . Unless 
a tidal wave of transformation takes 
place George Ellis will be proved -righ-:. 
Inside Folsom Prison, An ETC Publica- 
tion, p. 24-25. 


There are many giestions regardirg 
our prison systems and their rehabilita- 
tive quality. Observers from inside the 
walls find prisons to be a melting pot »f 
tension and anxiety. Tension ‘and anxiery 
are the result of a variety of abnormal 
conditions, Prisons, including the s- 
called model prisons, rob a man of his 
individual identity and dignity. 


Contrary to popular opinion, all cor- 
victs are not rock-hard individuals lack- 
ing sufficient emotional . balance. 
are people with fears ang  aspiratiors 
like everyone else, Generally, they don’t 
want to fight with or kill their neighbour 
any more than the man on the’ stres, 
They want to live in peace and returna 
to their loved ones as socn as possibla 
They are not a different breed of human 
being or a distinct type of mentalit~, 
They are persons who have made mis- 
takes. This point is made not to solict 
pity but to bring attenticn' to the fact 
that any individual could be caught in 
a similar web and find hirnself inside a 
pit such as Folsom Prison, 


698. The rule of law, 
stitutional order, transforms ` all publi 
power into responsible, responsive, re- 
gulated exercise informed by high nur- 
poses and geared to peoples welfare 

. But the wisdom and experience of tha 
past have found expression in remissioa 
rules and short-sentencing laws. N3 
new discovery by Parliement in 1973 
about the futility or folly of these spe- 
cia] and local experiences, spread ove? 
several decades, is discernible. N» 
High-power committee repcrt, no ex- 
pert body’s recommendations, no escala- 
tion in recidivism attributable to remis- 
sions and releases, have been brought te 
our notice, Impressionistic reaction te 
some cases of premature release of mur- 
derers, without even a follow-up study 
of the later life of these quondom con- 
victs, has been made. We find the rise 
of enlightenment in penological alterna- 
tives to closed prisons as the curren: 
trend and failure of imprisonment az 
the universal lament. We, heart-warm- 
ingly, observe experiments in open jails 
filled bv lifers, liberal parcles and pro- 
bations,.generosity of juvenile justice 
and licensed release or freedom under 


under our con- 


They - 


. burden on the public exchequer, 
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leash a la, The Uttar Pradesh Prisoners- 
Release on Probation Act, 1938. We 
cannot view without gloom the rever- 
sion to the sadistic superstition that the 
longer a`life-convict is kept in a cage 
the surer will be his redemption, It is 
our considered view that, beyond an 
optimum point of. say. eight years — we 
mean no fixed formula—prison detention 
benumbs and makes nervous wreck or 
unmitigated brute of a prisoner, If 
animal farms are not reformatories, the 
Remission Rules and _ shortsentencing 
schemes are a humanising wheel of com- 
passion.and reduction of psychic tension. 
We have no hesitation to reject the no- 
tion that Arts, 72/161 should remain un- 
canalised. We have to direct the pro- 
visional acceptance of the. remission and 
shortsentencing schemes as good guide- 
lines for exercise of pardon power —— a 
jurisdiction meant to be used as often 
and as systematically as possible and 
not to be abused, much-as the tempta- 
tion so to do may press ‘upon the pen of 
power, 


70. ‘The learned Solicitor General is 
right that these rules are plainly made 
under the Prisons Act and not under the 
constitutional power, The former fails 
under the pressure of Section 433A. 
But that. by no means, precludes the 
States adopting .as working rules the 
same remission schemes which seem to 
us to be fairly reasonable. After ail, 
the Government cannot’ meticulously 
study each prisoner and the present 
praxis of marks, until a more advanced 
and expertly advised scheme is evolved, 
may work, Section 433A cannot forbid 
this method because it is immunised by 
Art.. 161. We strongly suggest that, 
without break, the same rules and 
schemes of remission be continued as a 
transmigration of soul into Art. 161, as 
it were, and benefits extended to all- 
who fall within their benign orbit — save _ 
of course, in special cases which may re- 
quire other relevant considerations. 
The wide power of executive clemency 
cannot be bound down even by self- 
‘ereated rules. $ 


_71. One point remains to be clarified. 
The U. P. Prisoners’ Release on Proba- 
tion Act, 1938, a welcome measure, what 
with population pressure on prisons and 
will 
survive Section 433A for two reasons. 
Firstly, Government may resort to the 
statutory scheme, not qua law but as 
guideline, Secondly, and more impor- 
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tantly, the expression ‘prison’ and ‘im- 
prisonment’ must receive a wider con- 
notation and include any place notified 
as such for detention purposes, ‘Stone 
walls and iron bars do not a prison 
make’; nor are ‘stone walls and iron 
bars’ a sine qua non to make a jail. 
Open jails are capital instances. Any 
life under the control of the State, 
whether within the high-walled world 
or not, may be a prison if.the law re- 
gards it as such. House detentions, for 
example. Palaces, where Gandhiji was 
detained, were prisons. Restraint on 
freedom under the prison law is the test. 
Licensed releases where instant re- 
capture is sanctioned by the law, and, 
likewise, parole, where the parole is no 
free agent, and other categories under 
the invisible fetters of the prison law 
may legitimately be regarded as impri- 
sonment. This point is necessary to be 
cleared even for computation of 14 years 
under Section 433A. Sections 432, 433 
and 433A read together, lead to the in- 
ference we have drawn and liberal 
though guarded, use of this Act may do 
good. Prison reform, much bruited 
about though, is more visible on the 
skin than in the soul and needs a deeper 
stirring of consciousness than tantrums, 
threats and legalised third degree, if the 
authentic voice of the Father of the 
Nation be our guide. To chain the man 
is not to change him: the error is ob- 
vious — a human is more than simian. 
Our reasoning upholds Section 433A of 
the Procedure Code but upbraids the 
abandonment of the healing hope of re- 
missions and release betimes. To legis- 
late belongs to another branch but 
where justice is the subject the court 
must speak. There was some argument 
that Section 433A is understood to be a 
ban on parole. Very wrong. The Sec- 
tion does not obligate continuous four- 
teen years in jail and so parole is per- 
missible. We go further to say’ that our 
Prison Administration should  liberalise 
parole to prevent pent-up tension and. sex 
perversion which are popular currency 
in many a penitentiary (see Sethna, 
“Society and the Criminal” Tripati pub- 
lications, 4th Edn. p. 296). 


72. We conclude by formulating our 
findings. (1) We repulse all the thrusts 
on the vires of Section 433A. May be, 
penologically the’ prolonged term pre- 
scribed by the Section is supererogative. 
If we had our druthers we would have 
negatived the need for a fourteen-year 
gestation for reformation. But ours is 
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‘short-sentencing passed under 


A. LR. 


to construe, not ‘construct, to decode, 
not to make a code. oA 

(2) We affirm the current supremacy 
of Section 433A over the Remission 
Rules and short~-sentencing statutes made 
by the various States. 

(3) We uphold all remissions and 
Articles 
72 and 161 of the Constitution but re- 
lease will follow, in life sentence cases, 
only on Government making an order en 
masse or individually, in that behalf. 

(4) We hold that Section 432 and 
Section 433 are not a manifestation of 
Articles 72 and 161 of the Constitution 
but a separate. though similar, power, 
and Section 483A, by nullifying wholly 
or partially these prior provisions does 
not violate or detract from the full ope- 
ration of the constitutional power to par- 
don, commute and the like, 


(5) We negate the plea that Sec- 
tion 433A. contravenes Article 20 (1) of 
the Constitution. 


(6) We follow Godse’s case (AIR 1961 
SC 600) (supra) to hold that imprison- 
ment for life lasts until the last breath, 
and whatever the length of remissions 
earned, the prisoner can claim release 
only if the remaining sentence is remit- 
ted by Government. 

(7) We declare that Section 433A, 
in both its limbs (i.e, both types of life 
imprisonment specified in it), is prospec- 
tive in effect. To put the position beyond 
doubt, we direct that the mandatory 
minimum of 14 years’ actual imprison- 
ment will not operate against those 
whose cases were decided by the trial 
court before the 18th December, 1978 
when Section 433A came into force. All 
‘lifers’ whose conviction by the court of 
first instance was entered prior to that 
date are entitled to consideration by 
Government for release on the strength 
of earned remissions although a release 
can take place only if Government 


makes an order to that effect. To this 
extent the battle of the tenses is won 
by the prisoners. It follows, by the 


same logic, that short-sentencing legis- 
lations, if any, will entitle a prisoner to 
claim release thereunder if his convic- 
tion by the court of first instance was 
before Section 433A was . brought into 
effect. 


(8) The power under Articles 72 and 
161 of the Constitution can be exercised 
by the Central and State Governments, 
not by the President or Governor on 
their own. The advice of the appro- 
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priate Government binds the Head. vf 
the State. No separate order for each 
individual case is necessary but ary 
general order made must be clear 
enough to identify the group of cases 
and indicate the application of mind <0 
_the whole group. 
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(9) Considerations for exercise of 
power under Articles 72/161 may be m7- 
riad and their occasions protean, 
are left to the appropriate Governmert, 
but no consideration nor occasion can be 
wholly irrelevant. irrational, discrimi- 
natory or mala fide Only in these rare 
cases will the court examine the er- 
ercise. 

(10) Although the remission rules or 
short-sentencing provisions proprio 
vigore may not apply as against Sec- 
tion 433A, they will override Sez- 
tion 433A if the Government. Central 3r 
State, guides itself by che self-same 
rules or schemes in the exercise of is 
constitutional power. We regard it as 
fair that until fresh rules are made n 
keeping with experience gathered, cuz- 
rent social conditions and accepted 
penological thinking — a desirable ste9, 
in our view — the present remissicn 
and release schemes may usefully he 
taken as guidelines under Articles 72/161 
and orders for release passed. We cam- 
not fault the Government. if in some 
intractably savage delinquents: Sez- 
tion 433A is itself treated as a guideline 
for exercise of Articles 72/161. Thexe 
observations of ours are recommendatory 
to avoid a hiatus, but it is for Goverm- 
ment, Central or State, to decide whe- 
ther and why the current 
Rules should not survive until replaced 
by a more wholesome scheme. 


(11) The U. P. Prisoners’ Release cn 
Probation Act, 1938, enabling limited er~ 
largement under licence will be ‘effer- 
tive as legislatively sanctioned imprisor- 
ment of a loose and liberal type amd 
such licensed enlargement will be re- 
ckoned for the purpose of the 14-yeer 
duration. Similar other statutes and 
Ttules will enjoy similar. efficacy, 

(12) In our view, penal humanitarie- 
nism and rehabilitative desideraturn 
warrant liberal paroles, subject to sect- 
tity safeguards, and other humanizing 
strategies for inmates so that the dig- 
nity and worth of the human person ara 
not desecrated by making mass jails ar- 
thropoid zoos. Human rights awareness 
must infuse - institutional reform an3 
search for alternatives, | 


and . 


Remissicn . 


Union of India S. C, 2175 


(13) We have declared the law all - 
right, but law-in-action fulfils itself not 
by declaration alone and needs the 
wings of communication to the target — 
community. So, the further direction 
goes from this court that the last decre- 
tal part is translated and kept promi~ 
nently in each ward and the whole judg- ` 
ment, in the language of the State, 
made available to the inmates in the 
jail library. : 

(14) Section 433A does not forbid 
parole or other release within the 14- 
years span. So to interpret the Section 
as to intensify inner tension and inter- 
missions of freedom is to do violence to 
language and liberty. 


73, The length of this judgment (like 
the length of Section 433A Cr. P. C.) 
could have been obviated but the prin- 
ciples and’ pragmatics enmeshed in the 
mass of cases which are but masks for 
human travails warrant fuller examina- 
tion even of peripherals. Moreover. 
Chief Justice Earl Warren’s admonition 
makes us scrutinise the basics, unde- 
terred by length: 


Our judges are not monks or scientists, 
but participants in the living stream of 
our national life, steering the law _be- 
tween the dangers of rigidity on the oné 
hand and of formlessness on the other. 
Our system faces no theoretical dilemma 
but a single continuous problem: how 
to apply to ever-changing conditions the 
never-changing principles of freedom. 
(Fortune, November, 1955), 

A Final Thought 


74. Fidelity to the debate at the bar 
persuades us to remove a misapprehen- 
sion. Some argument was made that a 
minimum sentence of 14 years’ imprison- 
ment was merited because the victim of 
the murder must be remembered and all 
soft justice scuttled to such heinous of- 
fenders. We are afraid there is a con- 
fusion about fundamentals in mixing up’ 
victimology with penology to. warrant 
retributive -severity. by -the backdoor. 
If crime claims a victim criminology 
must include victimology as ‘a major 
component of its concerns. Indeed. 
when a murder or other grievous of- 
fence is committed the dependants or 
other aggrieved persons ‘must receive re- 
paration and the social responsibility of © 
the criminal to restore the loss or heal 
the injury is part of the punitive ex- 
ercise. But the length of the prison 
term is no reparation to the crippled or 
bereaved and is futility compounded 
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- with cruelty. ‘Can -storied urn or ani- 
mated bust call to its mansion the fleet- 
ing breath ?” Equally emphatically, given 
_ Berspicacity and freedom from sadism, 
ean flogging the killer or burning his 
limbs or torturing his psychic being 
bring balm to the soul of the dead by 
any process of ` thanatology or make 
good the terrible loss caused by the 
homicide? Victimology, a burgeoning 


branch of humane criminal justice, must ` 
_ find fulfilment, not 


through barbarity 
but by compulsory recoupment by the 
wrong-doer of the damage inflicted, nct 
by giving more pain to the offender but 
by lessening the loss of the forlorn. 
The State itself may have its strategy cf 
alleviating hardships of victims as part 
of Article 41. So we do not think thet 


the mandatory minimum in Section 433A 


can be linked up with the distress of 
the dependants. 


75. We dismiss the Writ Petitions 
vis a vis the challenge to Section 433A 
but allow them to the extent above in- 
dicated. “The war is not lost even if a 
battle be lost. Justice must’ win. - The 
authorities concerned will carefully im- 
plement the directives given: in this 
judgment. Since ` personal liberty is at 
stake urgent action is the desideratum. 


KOSHAL, J.:— 76. On a perusal of 
the judgment prepared by my learned 
brother, Krishna Iyer, J. I agree respect- 
fully with findings (2) to (11), (13) and 
(14) enumerated by him in its conclud- 
ing part as also with the first sentence 
occurring in finding (1). but regret that I 
am unable to endorse all the views ex- 
pressed by him on the reformative | as- 
pect of penology, especially those form- 
‘ing the basis of finding (1) minus tke 
first sentence and of finding (12), In re- 
lation to those views, while concurring 
generally with the note prepared by my 
learned brother, Fazal Ali. J., I am ap- 
.pending a very short note of my own. 


77. That the four main objects which 
punishment of an offender by the State 
‘is intended to achieve are deterrence. 
-{prevention, ` retribution and reformaticn 
is well recognised. and does not appear 
to be open to dissent. In its deterrent 
phase, punishment is calculated to act 
as a warning to others against indulgence 
in the anti-social act for -which it is 
visited. It acts as a preventive’ because 
the incarceration of the offender, while 
it lasts, makes it impossible for him to 
repeat the offending act, His transforma- 
tion into a law-abiding citizen is of 
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` to be left to the legislature 


A.L R. 


course another -object of penal legisla-{ 
tion but so is retribution which is also 
described as a symbol of social con~ 
demnation and a vindication of the law. 
The question on which a divergence of 
opinion has been expressed at the bar is 
the emphasis which the legislature is 
expected to place on each of the said! 
four objects. It has been contended oni 
behalf of the petitioners that the main 
object of every punishment must be re- 
formation of the . offender and that the 
other objects abovementioned must be; 
relegated to the background and be 
brought into play only. incidentally, ifi 
at all. I have serious disagreement with 
this proposition and that for three rea-l 
sons, . 


78. In the first place. there is no evi- 
dence that all or most. of the criminals 
who are punished are amenable to re- 
formation. It is true that in recent years 
an opinion has been strongly expressed 
in favour of reformation being the do- 
minant object of punishment but then 
an opposite opinion has not been lacking 
in. expression, Champions of the former 
view cry from house-tops that punish- 
ment must have as its target the crime 
and not the criminal: Others, however. 
have been equally vocal in bringing inte 
focus the mischief flowing from what 
the criminal has done to his victim and 
those - near and dear to him and have 
insisted on greater attention being paid 
to victimology and therefore to the re- 
tributive aspect of punishment, They as- 
gert: 


“Neither reformers nor psychologists 

have, by and large, succeeded in reduc- 
ing recidivism by the convicted criminals, 
Neither harshness nor laxity has suc- 
ceeded in ` discouraging repeaters......... 
Criminality is not a disease admitting of 
cure through quick social therapy......... m 
Essay on Crime, Containment and Jails 
by Shri Tek Chand, retired Judge of the 
Punjab High Court and Chairman of the 
Haryana Jail Reforms Commission, 
The matter has been the subject of so- 
cial debate and, so far as one can judge, 
will continue to remain at that level in 
the foreseeable future. : 

19. Secondly, the question as to 
which of the various objects of punish-" 
ment should be the basis of a penal pro- 
vision has, in the. very nature of things, 
and it is 
not. for the courts to say which of them 
shall be given priority, preponderance 
or predominance. It may well in fact be 
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‘that a’ punitive law may be intended to 
achieve only one of the four objects but 
that is something which must be decid- 
ed by the legislature in its own wisdom. 
An offence calculated to thwart the secu- 
tity of the State may be considered so 
serious as to demand the death penalty 
- and nothing else, both as a preventive 
and a deterrent,’ and witnout regard to 
retribution and reformation. On the 
other -hand, offences involving moral 
turpitude may call for reformation as 
the chief objective to be achieved by the 
legislature. In a third case all the four 
objects may have to be borne in mind 
in choosing the punishment. As it is, 
the choice must be that of the legisla- 
ture and not that of the courts and it is 
not for the latter to advise the legisla- 
ture which particular object shall be 
kept in focus in a particular sizuation. 
Nor is it open to the courts to be per- 
suaded by“their own ideas about the 
propriety of a particular purpose being 
achieved by a piece of penal legislation, 
while judging its constitutional-ty. A 
contrary proposition woud meen the 
stepping of the judiciary into the field 
of the legislature which, I need hardly 
say, is not permissible. It is thus out- 
side the scope of the inquiry undertaken 
by this Court into the vires of the pro- 
visions contained in Section 433A to find 
out the extent to which the object of re- 
formation is sought to be achieved there- 
by, the opinions of great thinkers, jurists, 
politicians and saints (as to what the 


basis of a penal provision should bə) not- . 


- withstanding. 

80. The third reason flows from a 
careful study of the penal law prevalent 
in the country, especially that contain- 
ed in the Indian Penal Code which 
brings out clearly that the severity of 
each punishment sanctionel] by the law 
is directly proportional to the serious- 
ness of the offence for which it is award- 
ed. This, to my mind, is strongly in- 
dicative of reformation nct being the 
foremost object sought to be achieved 
by the penal provisions adopted by the 
legislature. A person who has cammit- 
ted murder in the heat of passion may 
not repeat his act at all later in lite and 
the reformation process in his case need 
not be time-consuming. On the other 
hand, a thief may take lonz to shed the’ 
propensity to deprive others of their 
good money. If :the reformactive aspect of. 
punishment were to be -given priority 
and predominance , in -every case the 
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murderer may deserve: ina given ‘set of 
circumstances, no more than a six 
months’ period of incarceration while a 
thief may have to be trained into better 
ways of life from the social point of 
view over a long period and the death 
penalty, the vires of which has been re- 
cently upheld by a majority of four in a 
five Judge Bench of this Court in 
Bachan Singh v. State of Punjab (1980) 2 
SCC 684 : (AIR 1980 SC 898), would 
have to be exterminated from Indian cri- 
minal law. The argument based on the 
object of reformation having to be in 
the forefront of the legislative purposes 
behind punishment must, therefore, held 
to be fallacious. 


81. I conclude that the contents of 
Section 433A of the Code of Criminal 
Procedure (or, for that matter any other 
penal provision) cannot be attacked on 
on the ground that they are hit by Arti- 
cle 14 of the Constitution inasmuch as 
they are arbitrary or irrational because 
they ignore the reformative aspect of 
punishment. 


FAZAL ALI, J. :— 82, While I concour 
with the judgment proposed by Brother 
Krishna Iyer, J. I would like to express 
my own views on certain important 
features of the case and on the nature 
and character of the reformative aspect 
of penology as adumbrated by Brother 
Krishna Iyer, J. 


83. The dominant purpose “na the 
avowed object of the legislature in in- 
troducing Section 433A in the Code of 
Criminal Procedure unmistakably seems 
to be to secure a deterrent punishment 
for heinous offences committed in a 
dastardly, brutal or cruel fashion or of- 
fences committed against the defence or 
Security of the country. It -is true that 
there appears to be a modern trend of 
giving punishment a colour of reforma- 
tion so that stress may be laid on the re- 
formation of the criminal rather than his 
confinement in jail which is an ideal ob- 
jective. At the same time, it cannot be 
gainsaid that such an objective cannot be 
achieved without mustering the neces- 
Sary facilities, the requisite education 
and the appropriate climate which must 
be created to foster a sense of repentence 
and penitence in a criminal so that he 
may undergo such a mental or psycholo- 
gical revolution that he realises the con- 
sequences of playing with human lives. 
In the world-of today .and particularly - 
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in our country, this ideal is yet to be ac- 
hieved and, in fact, with all our efforts 
it will take us a long time to reach this 
sacred goal. 

84. The process of reasoning that 
even in spite of death sentence murders 
have not stopped is devoid of force 
because; in the first place, we cannot 
gauge, measure or -collect figures or 
Statistics as to what would have happen- 
ed if capital punishment was abolished 
or sentence of long imprisonment was 
reduced. Seconlly, various criminals re- 
act to various circumstances in different 
ways and it is difficult to foresee the im- 
pact of a particular circumstance ‘on 
their criminal behavour. The process of 
reformation of criminals with an un- 
ascertained record would entail a great 
risk as a sizable number of criminals 
instead of being reformed may be en- 
couraged to commit offences after of- 
fences and become a serious and hor- 
rendous hazard to the society, 


85. The question, therefore, is — 
should the -country take the risk of in- 
nocent lives being lost at the hands of 
criminals committing heinous crimes in 
the holy hope or wishful thinking that 
one day or the other, a criminal, how- 
ever dangerous or callous he may be, 
will reform himself. Valmikis ‘are not 


born everyday and to expect that our: 


present generation, with the prevailing 
social and economic environment, would 
produce Valmikis day after day is to 
hope for the impossible. 


86. S. 483A has -advisedly been enact- 
ed to apply to a very smal] sphere and 
includes within its ambit only offences 
under Sections 121, 132, 302, 303, 396, 
etc., of the Indian Penal Code, that is to 
say, only those offences where death or 
life imprisonment are the penalties’ but 
instead of death life imprisonment is 
given or where a sentence of death is 
commuted to that of: life imprisonment. 

87. The problem of penology is not 
one which admits of an easy solution. 
The argument as to what benefit can be 
achieved by detaining a prisoner for 
fourteen years is really begging the ques- 
tion because a detention. for such a long 
term in confinement however comfort- 
able it is, is by itself sufficient to deter 
every criminal or offender from commit- 


ting offences so as to incur the punish~ 


ment of confinement for a good part of 
his life. The effect of such a punishment 
is to be judged not from a purely ethical 
point of view but from an angle of 
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vision which is practical and pragmatic. 

88. Crime has rightly been described 
as an act of warfare against the com- 
munity touching new depths of lawless- 
ness, The object of imposing deterrent 
sentences is threefold :— 

(1) to protect the community against 
callous criminals for a long time, 

(2) to administer as clearly as possible 
to others tempted to follow them into 
lawlessness on a war scale if they are 
brought to and convicted, deterrent 
punishment will follow, and 


(3) to deter criminals who are forced 
to undergo long-term imprisonment from 
repeating their criminal acts in future. 
Even from the point of view of reforma- 
tive form of punishment “prolonged and 
indefinite detention is justified not only 
in the name of prevention but cure. The 
offender has been regarded in one sense 
as a patient to be discharged only when 
he responds to the treatment and can be 
regarded as safe” (‘The Growth of Crime’ 
By Sir Leon Radzinowicz) for the 
society. 

89. Explaining the material and prac- 
tical advantages of long-term imprison~ 
ment, Sir Leon Radzinowicz in his book 
‘The. Growth of Crime’ aptly observes as 
follows: 

“Long imprisonment could be regard- 
ed as the neat response to all three re- 
quirements: it would put the miscreants 
behind bars for a long time: it would 
demonstrate that the game was not 
worth the candle for others.” (p. 195) 


$0. The author gives examples in sup- 
port of his views thus; 


“Two English police officers were 
- sentenced to seven years’ imprison- 
ment for accepting bribes and con- 


spiring to pervert the courts of justice, 
two others for hounding a vagrant. In 
Turkey a similar sentence was passed 
upon a writer for translating and publish- 
ing the works of Marx and Engels. In 
Russia the manager of a mechanical re- 
pair shop was sentenced to death for 
theft of state property. In the Philippines 
a Chinese businessman was condemned 
to public execution by firing squad for 
trafficking in drugs. In Nigeria something 
like eighty people suffered the same fate 
within a year or two for armed robbery. 

All these sentences -had, of course, 
their elements of deterrence and retribu- 
tion. But they have in common another 
element. what has been called denuncia- 
tion, a powerful reassertion or assertion 
of the values attacked.” (p. 197) 
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91. But, at the same time, it cannot 
be gainsaid that a sentence out of pro- 
portion of the crime is extremely repug- 
nant to the 
ilized society. This aspect of the matter is 
fully taken care of by Section 433A 
when it confines its application only ‘to 
` those categories of offences which are 
heinous and' amount to a callous outrage 
on humanity. Sir Leon Fadzinowicz re- 
ferring to this aspect of the matter ob- 
serves thus: 

“Maximum penalties, upper limits to 
the punishment a judge may impose for 
various kinds of crime, are essential to 
any system which upholds the rule of 
law. Objections arise only when these 
penalties are illogical, inconsistent, at 
odds with people’s sense cf justice......... 

Thus the problem with maximum 
penalties is not whether they should be 
laid down: but whether thev can be made 
reasonably proportionate to people’s as- 
sessment of the comparative gravity of 
crimes, and a consistent guide to senten- 
cers rather than an additonal factor in 
discrepancies.” (p. 216) 

92. Similarly, the same author in Vol. 
It of his book ‘Crime and Justice’ ob- 
serves as follows :— 

“the solution to which most recent -ef- 
forts have come is that the legislative func- 
tion is best discharged by the creation 
of a small number of distinct sentencing 
categories....., And it can also serve to 
emphasize the futility of close line-draw- 
ing in an area where precision — to . the 
extent that it can-be achieved at al] — 
must come from the efforts of those in a 
- position to know and to judge the parti- 
cular offender.” (p.. 332) 

The existence of a distinct number of 
sentencing. categories and a list of ‘the 
offences within .each- should -be of great 
aid. in other. words. in assuring consis- 
tenev of treatment for present 
and in determining the appropriate 
sentence levels for new offenses. of 

i ' (p. 340) 

93.. This is exactly what S. 433A of 
the Code of Criminal Procedure seeks to 
achieve by carving- out a small and spe- 
cial field within which alcne ‘the. statu- 
tory provisions operate. >- 

94. While I agree that the Acteren 
form of punishment may-not be a most 
suitable or ideal form of. punishment yet 
the „fact remains that the. deterrent 
punishment! prevents occurrence of of- 
fences by — . 

(i) ‘making it impossible or dificult for 
an offender to. break the Jaw again, >.. 
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history. 
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(ii) by deterring not only the offenders 
but also others from committing offences, 
and 

(iii) punishment or for that matter a 
punishment in the form of a long-term 
imprisonment may be a means to chang- 
ing. a person’s character or personality 
so that out of some motivation or reasons 
of a personal or general nature, the of- 
fender might obey the law. 

Ted Honderich in his book ‘Punishment’ 
while dealing with the deterrent form of 
punishment observes as follows :— 

“It is also.to be noticed that the condi- 
tions have other consequences . as well. 
Penalties must be sufficiently severe to 
deter effectively.” ` 
Bentham has also pointed out that a 
penalty may be justified when the dis- 
tress it causes to the offender and others 
is not greater than the distress that will 
result if he and others undeterred, of- 
fended in the future. 

Ted Honderich after highlighting various 
aspects of the deterrent form of punish- 
ment concludes as follows :— 

“There are classes of offenders who 
are not .deterred by the prospect of 


` punishment, it cannot be acceptable that 


a society should attempt to prevent all 
offences by punishment alone...... In an- 
ticipation of the discussion to. come of 
compromise theories of punishment, we 
can say that punishment may be justifi- 
ed by being both’ economically deterrent 
and also deserved ” ' 

: 95. I am not at all against the refor- 
mative form. of punishment on. princi- 
ple, which in fact isthe prime need of 
the hour, ‘but. this matter has - been 
thoroughly considered by Graeme New- 
man in his book ‘The Punishment Re- 
sponse’ and where he has rightly pointed 
out that before the reformative form. of 
punishment can succeed people must be 
‘properly educated and realise the futi- 
lity of committing crimes. The author 
‘observes .as below:— s 

: “In sum, I have suggested that order 
was created: by a -criminal act, that 
order cannot exist without a structured . 
inequality. Order and authority must be 
maintained by punishment, . otherwise 
there would bè even more revolutions 
and- wars. than we have nee, AbrOHEnOUE 
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too well that the best intentioned -.-re- 

forms often turn out to: have unfortu- 
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.Thus, for.example. ;in the area. of - cri- 
minal sentencing, a popular area at pre- 
sent, practical moves to reform should 
be based soundly on the historical pre- 
cedents of criminal. law and not on grand 
schemes that will sweep all of what we 
have out the door. There have been many 
examples of grand schemes that 
looked great on è . paper, but 
by the time they had been transformed 
into legislation were utterly unrecogniz- 
able. It seems to follow from this that 
sentencing reform should not be achiev- 
ed by new legislation. but by a close 
analysis and extrapolation from the al- 
ready existing practice and theory of 
Criminal law.” l 


96. Having regard to these circum- 
stances I am clearly of the opinion that 
Section 433A is actually a social piece oË 
legislation which by one stroke seeks to 
prevent dangerous criminals from re- 
peating offences and on the other protects 
the society from harm and distress caus- 
ed to innocent persons. 


97. Taking into account the modern 
trends in penology there are very rare 
cases where the courts impose a sentence 
of death and even if in some cases where 
such sentences are given, by the tim? 
the case reaches this Court, a bare mini- 
mum of the cases are left where death 
sentences are upheld, Such cases ara 
only those in which ‘imposition of : a 
death sentence becomes an imperative 
necessity having regard to. the nature 
and character of the offences, the antece- 
dents of the offender and other factors 
referred to in the Constitution. Bench 
judgment of this Court in Bachan Singh 
v. State. of Punjab (1980) 2 SCC 684: 
(AIR 1980 SC 898). In these circum- 
stances, I am’ of the opinion that tke 
Parliament in its wisdom chose to act in 
order to prevent criminals committing 
heinous crimes from being released 
through easy remissions or substituted 
form of punishments without undergoirg 
at least a minimum period of imprison- 
ment of fourteen years which may in 
fact act as a sufficient deterrent which 
mav prevent criminals from committing 
offences, In most parts of our country, 
particularly in-the north, . cases are. not 
uncommon where even a person sentenc- 
ed to imprisonment for-life and having 
come -back after earning a number of 
remissions -has committed repeated cf- 
fences. The mere fact that a long tem 
sentence or for that matter a sentence of 


death has not produced! -uséful.’. resu_ts. 
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‘not‘ overlook the plight of. 


abolition of death sentence or for redu 

ing the sentence of life imprison- 
ment from 14 years to something less. 
The question is not what has happened 
because of the provisions of the Penal 
Code but what would have happened if 
deterrent punishments were not given. 
In the present distressed and disturbed! 
atmosphere we feel that if . deterrent 
punishment is not resorted to, there will 
be complete chaos in the entire country! 
and criminals will be let loose endanger- 
ing the lives of thousands of innocenti- 
people of our country. In spite of all the 
Tesources at its hands, it will be diffi- 
cult for the State to protect or guarantes 
the life and. liberty of all the citizens, if 
criminals are let loose and deterrent 
punishment is either abolished or miti- 
gated. Secondly, while reformation of 
the criminal is only one side of the pic- 
ture, rehabilitation of the victims and 
granting relief from the tortures and 
sufferings which are caused to them as a 
result of the offences committed by the 
criminals is a factor which seems to have 
been completely overlooked while de- 
fending the cause of the criminals 
for abolishing deterrent sentences. 
Where one. person commits three mur- 
ders it is illogical to plead for the crimi- 
nal and to argue that his life should be 
spared, without at all considering what 
has happened to the victims and their 
family. A person who has deprived an- 
other person completely of his liberty 
for’ ever and has endangered the liberty 
of his family has no right to ask the 
court to uphold his liberty. Liberty is 
not a onesided concept, nor does Arti- 
cle 21 of the Constitution contemplate 
such a concept. If a person commits a 
criminal offence and punishment has 
been given to him by a procedure estab- 
lished by law which is free and fair 
and where the ‘accused has been fully 
heard, no question of violation of Art. 21 
arises when the question of punishment 
is being considered. Even so, the provi- 
sions of the Code of Criminal Procedure 
of 1973 do provide an opportunity to the 
offender, after his guilt: is proved, to 
show circumstances under which an ap- 
propriate sentence could be imposed’ on 
him. These guarantees sufficiently com- 


pły with the provisions of Article 21, 








‘Thus, it seems to me that while consider- 


ing the problem of penology we should 
- victrmology 
and the sufferings of the- people--who die, 
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suffer or are maimed at the hands of cñ- - 


munals, 

98. For these reasons, I am clearly f 
the opinion that in cases where S. 432A 
applies, no question of reduction of sea- 
tence arises at all unless the President sf 
India or the Governor choose to exercise 
their wide powers under Article 72 or 
Article 161 of the Constitution which al:o 
have to be exercised according to sourd 
legal principles as adumbrated Ey 
Brother Krishna Iyer, J. I, therefore, 
think that any reduction cr modificaticn 
in the deterrent punishment would far 
from reforming the criminal be counter- 
productive, í 

“99. Thus, on a consičeration of the 
curcumstances, mentioned bove, the com- 


clusion is inescapable that Parliament Ly - 


enacting Section 433A has rejected tke 
reformative character of punishment, in 
respect of offences contercplated by #, 
for the time being in view of the pre- 
vailing conditions in our country. It s 
well settled that the legislature under- 
stands the needs and requirements of is 
people much better than. the cours 
because the Parliament consists of tke 
élected representatives of the people and 
if the Parliament decides to enact a legis- 
lation for the benefit of the people, such 
a legislation must be meeningfully cor- 
strued and given effect to so as to suk- 
serve the purpose for which it is mean-:. 

100. Doubtless, the Pres:dent of Inda 
under Article 72 and the State Goverr- 
ment under Article 161 lave . absolute 
and unfettered powers to grant. pardor, 
reprieves, remissions. etc. This power 
can neither be altered, modified or inter- 
dered with by any statutory provisior. 
But,, the fact remains that higher tle 
power, the more cautious would be is 
exercise. This is particularly so becaus= 
the present enactment has been passed 
by the Parliament on being sponsored b7 
the Central Government itself. It is, 
therefore, manifest that while exercisin2 
the powers under the -aforesaid Article 
of the Constitution neither the Presiden: 
who acts-on the advice of the Council cf 
Ministers, nor the State: Government js 
likely to overlook the object: spirit and 
philosophy of.. Section -433A.so as to 
create ‘a conflict; between the legislative 
intent and the executive. power. It can- 
not be doubted as a proposition of law 
that where a power is vested-in a very 
high authority, it must be presumed thet 
‘the said authority would act properly 
and carefully: after-.an objective cow- 
‘sideration of al] the aspects of the matte>, 
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101. So viewed, I am . unable to find 
any real-inconsistency between S. 433A 
and Articles 72 and 161 of the Constitu- 
tion of India as contended by the peti- 
tioners. I also hold that all the grounds 
on which the constitutional validity of 
Sec. 433A has been challenged must fail. 
I dismiss the petitions with the modifica- 
tion that Section 433A would apply only 
prospectively as pointed out by Brother 
Krishna Iyer, J. 

Writ petitions dismissed. 
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Civil Appeal No. 2275 of 1978** and 
Transfer Case No. 1 of 1979, D/- 10-11- 
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The Life Insurance Corporation of 
India, Appellant v. D. J. Bahadur and 
others, Respondents, 


Chandrasekhar Bose and others, Peti- 
tioners v. Union of India and others, 
Respondents. 


(A) Life Insurance Corporation Act (31 
of 1956),. Ss. 11, 23, 49 — Industrial Dis- 
putes Act (1947), Ss: 19 (2) (6), 18, 23, 

N Annual cash bonus payable to 
Class I and Class IV employees of Cor- 
poratiom — Settlements of 1974 — Notice 
of termination by Corporation — Never- 
theless, settlements remain operative till 
replaced by fresh settlement — In rela- 
tion to settlement of industrial disputes 
(including bonus) I. D. Act is special 
legislation while LIC Act is general 
legislation. ; 

Per V. R. Krishna Iyer and R. S. 
Pathak, JJ: (A. D. Koshal J. Contra): 
On expiry of the period of Settlements 
D/- 24-1-1974 and 6-21974 between the 
Life Insurance Corporation: and its 
Class III and Class IV employees regard- 
ing payment of annual cash bonus, the 
(Corporation issued a notice’ terminating 
the ‘settlement and another notice under 
S. 9-A of the Industrial Disputes Act 
(1947) stating that the Corporation in- 


*(Note:— In this case, the Judges of the 
Supreme Court differ in their’ views. 
The majority. view is taken. by V. ‘R. 
Krishna Iyer and R. 'S.: Pathak- JJ. and 





‘the minority, by A. D. Koshal J. — Ed.) 
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tended to effect a change in the condi- 
tions of service of the workmen relating 
to existing provision for .bonus. ` 


Held, unless the Settlements of 1974 
are subsequently altered by fresh settle- 
ment, award or valid legislation, the 
same would continue to be in force. The 
notification D/- 26-5-1978 purporting to 
amend the Standardisation Order by sub- 
stituting Cl. (9) is invalid and the newly 
enacted Regn. 58 does not affect the con- 
tract in respect of bonus embodied in 
the Settlements of 1974. Decision of . All, 
H. C. dt. 11-8-1978, Affrmed. - 

(Paras 49, 59, 75, 80, 83) 


Whatever be the powers of regulation 
of conditions of service, including -pav- 
ment or non-payment of bonus enjoyed by 
the employees of the Corporation under 
the Life Insurance Corporation. Act, sub- 
ject to the directives of thé Central Gov- 
‘ernment, they stem from a general Act 
and cannot supplant, ‘subvert’ or sub- 
stitute the special legislation (i. e. Indus- 
trial Disputes Act, 1947 in the instant 
case) which specifically deals with in- 
dustrial disputes between workmen and 
their employers. oo. (Para’ 49) 

In determining whether a -statute is a 
special, or a general: one, the focus must 
be on the principal subject. matter - plus 
the particular. perspective., For certain 
purposes, an Act may be general and for 
certain other purposes it may be speciel. 
Pe oe ee _- | (Para 53) 

So ‘far as nationalisation‘ of insurance 
business is concerned, the ‘Life Insurarice 
Act is a special legislation but it has noth- 
ing todo’ with the particular- problem of 
disputes between employer and employees 
‘and of investigation and adjudication ‘of 
such disputes. Life Insurance Corpora- 
tion’s main ‘business is not. investigation 
‘and: adjudication of labour disputes.. .. 

On the other, hand the’ Industrial ' Dis- 
putes Act is a , special statute devoted 
wholly to investigation and settlement of 
industrial disputes. Therefore, with refer- 
ence to. industrial disputes between. em- 
ployers and workmen. the: Industrial. Dis- 
putes Act is a special statute’and the Life 
Insurance Corporation-Act.does not speak 
‘at all with specific reference to. workmen. 
The.-workmen qua workmen and,- indus- 
trial disputes between workmen and the 
-employer-as such are beyond the ‘orbit of 
and have no specific or’ -special place in 
the scheme of the Life Insurance Cor- 
poration Act. cx ‘(Paras $1, 50; 51) 


G 
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Thus vis a vis “industrial disputes” at 
the termination of the settlement as be- 
tween the workmen and the Corporation 
the Industrial Disputes Act is a special 
legislation and the Life Insurance Cor- 
poration Act is a general legislation. Like- 
wise, when compensation on nationalisa- 
tion is the question, the Life Insurance 
Corporation ‘Act'is the special statute. 

' Paras 52, 55, 80) 


The provisions of Ss. 11 and 49 of the 
Life Insurance Corporation Act regard- 
ing conditions of service of - employees 
are of general nature and do not become 
redundant by invoking the provisions of 
the Industrial Disputes Act when. indus- 
trial dispute between the employees and 


the Corporation is to be resolved. AI 
1978 SC 548 and AIR 1953 SC 58, Rel. 
on. - . (Paras 54, 82) 


: (B) Industrial Disputes Act (14 of 1947), 
S. 19 (2) and (6): — Award or settlement 
— .Notice of termination — Effect — 
Award or settlement continues to reg- 
ulate relations between parties till replac- 
ed by. new: one. : 


After expiry of the specific ‘period con- 
tractually or statutorily fixed as the 
period of operation of an award or settle- 
ment, the same does not become non est 
but continues to be binding. Law abhors 
vacuum. Until a new contract or award 
replcaes ‘the previous one, the former 
settlement or ‘award '‘will ` regulate the 
relations between the parties. The pre- 
-cedents on‘ the point, the principles of in- 
dustrial law, the constitutional sympathy 
of Part-IV and the sound rules of statu- 
tory construction - converge to the - same 
conclusion.. Case law discussed. F 

os (Paras 38, 89, 48, 45, 46, 75) 

(C) Industrial-Disputes Act (14 of 1947), 
S. 19 (2) and (6) —Award and settlement 
— No distinction from viewpoint of their 
legal ‘force. (Paras 26, 77) 


-:(D) Industrial Disputes Act (14.of 1947), 
S. 29 and Preamble. — Object of the Act 
‘is settlement of industrial, disputes — Not 
an enactment bearing . merely on terms 
and conditions „of. service. |... ; : 
` The object of the ~ Industrial Disputes. 
Act is “the investigation and settlement 
of industrial - disputes”. Parliament has 
picked out the. specific subject of indus- 
trial disputes for particularised’ treatment, 
whether the “industry::be in the . private 
“sector-or otherwise. The core of the In- 
dustrial Disputes Act is settlement of in- 
dustrial dispute--and ‘not. conditions of 
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employment or contract- of service as 
such. AIR 1978 SC 548, Rel. on. ~ 
-.(Paras 28, 29, 30) 


Cases Referred: Chronological Paras: 
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< Lab IC 1657 58, 56, 80, 119 


-AIR 1978 SC 548:(1978) 3 SCR 207: 


(1978) 2 SCC 213:1978 Lab IC 467 
22, 28, 54, 119, 121 

AIR 1978 SC 803:(1978) 8 SCR 334: 
1978 Lab IC 612 17, 98, 104, 
127, 129, 149 

1978 Lab IC NOC 46:(1977) 1 Lab LJ 
211 (Mad 14 


(1978) 1 Lab LJ- 227 (Mad) s7- 


AIR 1977 SC 2246 : (1978) 1 SCR 249: 
1977 Lab IC 1541 135 
1977 Lab. IC 622 (Cal) 4l 
1977 Lab IC 1072 (Guj) 146 
AIR 1975 SC 946: (1975) 3 SCR 542: 
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1975 Lab IC 881 80, 104, 136 
AIR 1975 SC 1856: (1976) 1 SCR 110: 
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1961 (1) Cri LJ 773 104 
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(1957) 354 US 476:1 L ed 2d 1498, Roth 
v. United States. 19 
ATR 1953 SC 58: 1958 SCR 802 54 
AIR 1950 Cal 577 


85 


L. I. C. of India v. D. J. Bahadur. 


S. C. -2183 
(1949) 45 Del 156:70 A:2d 15, Hutton n 


Phillips 
1915 AC 885 : 84 LJ KB 1561: 118 LT 518, 
Watney Combe Reid and Co. v.. Bene 


1897 AC 895:77 LT 249:18 TLR 516, 
Russell v. Russell 47 
(1884) 10 AC 59:52 LT 474:1 TLR 111, 
Seward v. Vera Cruz _ 48, 58, 80 
(1880) 5 CPD 34:42 LT 85:28 WR 405, 
Pellas v. Neptune Marine Insurance 
Co. lll 
KRISHNA IYER, J.:— A preliminary 
divagation has become necessary since 
applications and enquiries had been made 


more than once ‘about the postpone- 
ment of the judgment. The frst 
ee anniversary of the 
A Word of closure of oral. sub- 
Explanation missions in the above 


case is just over; and 


148° this unusual delay between argument and 


judgement calls from me, the presiding 
judge of the bench which heard the case, 
a word of explanation and clarification 
so that misun sarge about the judges 
may melt away in the t. A better ap- 
preciation of this court’s functional ad- 
versities and lack of eean facilities 
will promote more compassion than criti- 
cism and in that hope I add this note. 

2. The judicature, like other consti- 
tutional strioientalea, has a . culture 
of national accountability. Two factors 
must be highlighted in this context. A. 
court is more than a judge; a collegium 
has a personality which Seeds its mem- 
bers. The price a collective process, tree 
from personality. cult, has to pay is long 
patience, free exchange and final decision 

-in conformity with the democracy of judi- 
cial functionality. Sometimes, when 
divergent strands of thought haunt the 
mentations of the members, we pause, 
ponder and reconsider because we follow 
the words of. Oliver Cromwell commend- 
ed for courts by Judge Learned Hand: 
“My brethren, I beseech you, in the 
bowels of Christ, think it possible that 
you may be mistaken.” -Utter incompatibi-. 
lity exists between judicial democracy 
and dogmatic infallibility; and so, in this 
case, we have taken time, more time and 
repeated extension of time to evolve a 
broad consensus out of our initial dis- 
sensus. Not procrastination but plural 
toil is the hidden truth behind the . con- 
siderable interval. l 


3. Secondly, when EER issues 
demand the courťs collective judgment 
an informed meeting of instructed minds, 
in many ways, is a sine qua non. But the 
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torrent of litigation’ flooding the court 
drowns the judges in the daily drudgery 
of accumulated dockets. To gain leisure 
for fundamental reflections with some 
respite from paper-logged existence and 
supportive: research from trained Jaw 
clerks is a ‘consummation devoutly to be 
wished’ if the. final court is to fulfil its 
tryst with the Constitution and country. 
The Indian judicial process, sui generis 
in some respects, has its problems, Hima- 
layan in dimension but hardly appreciat- 
ed in perspective and in true proportions 
two of which have been mentioned by 
me in extenuation of the great gap be- 
tween closure for judgment and its ac- 
tual pronouncement. Having said this, [ 
must proceed to deal with the merits of 
the case and the conclusions we have 
reached in our diverse opinions. By majo- 
rity, any way, we dismiss the appeal and 
find no merit in the contentions of the 
appellant. 


‘4, The fundamental differences in ap- 
roach — My learned brother Koshal, J. 

as, after long reflection on the issues in 
this appeal, expressed his conclusion with 
which I respectfully disagree. Our differ- 
ence stems from basic divergence in legal 
interpretation and judicial perspective. 


5. Law is no cold-blooded craft bound 
by traditional techniques and formal for- 
ceps handed down to us from the Indo- 
Anglian era but.a warm-blooded art, 
with a break from_ the past and a tryst 
with ‘the present, deriving its soul force 
from the Constitution enacted by the Peo- 
ple of India. Law, as Vice President 
G. S. Pathak used to emphasise in several 
lectures, is a tool to engineer a peacetul 
‘civil revolution’ one of the components 
of which is a fair deal to the weaker 
human sector like the working class. The 
striking social justice values of the Con- 
stitution impact on the interpretation of 
Indian laws and to forget this essential 
postulate while relying on foreign erudi- 
tion is to weaken the vital flame of the 
Democratic, Socialist Republic of India. 
Chief Justice Earl Warren of the United 
States has spelt out with clarity and feli- 
city the correct judicial approach to the 
issues at stake in this case: 


Our judges are not monks or scientists, 
` but participants in the. living stream of 
our national life, steering the law between 
“the dangers of rigidity on the one hand 
_and of forinlessiess on the other. Our 
- system faces no .theoretical dilemma but 
-a single continuous problem how to apply 
to ever-changing. conditions the never- 


= 
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changing principles . of ` freedom 
(Earl Warren: Fortune, November 1955). 
For the Indian judicial process, the nidus 
of these neverchanging principles is the 
Constitution. The bearing of this broad 
observation on statutory construction will 
become evident as we get down to the 
discussion. 

6. Now let me proceed to the merits, 
but, at the outset, underscore the consti- 
tutional bias towards social justice to the 
working 
class, in the Directive Principles. of State 
Policy — a factor which must enliven 
judicial consciousness while decoding 
the meaning of legislation. Victorian- 
vintage rules of construction cannot 
override this value-laden guide book. 

7. The flawless flow of facts, so far as 
I am able to remember, aided by our 
notes, finds expression in the stream of 
narration in our learned brother’s . judg- 
ment and that frees me from a like exer- 
cise. But our consensus on the facts is no 
less than our dissensus on the law. In the 
pages that follow I adopt, for conveni- 
ence, the same acronyms and abbrevia- 
tions as have been used by brother 
Koshal, J. in his judgment. 

8. To begin, with, I have to stress 
three key circumstances which colour the 
vision of social justice: (a) the factum of 
payment of bonus, without break, since 
1959 by the Corporation (Life Insurance 
Corporation of India) to its employees, 
(b) the consciousness that the Manage- 
ment in this case is no asocial, 
purely profit-oriented private enterprise 
but a model employer, a statutory corpo- 
ration, created by nationalisation legisla- 
tion inspired by socialistic objectives; and 
(c) the importance of industrial peace for 
securing which a special legislation viz. 
the Industrial Disputes Act, 1947 (the ID 
Act, for short) has been in operation for 
83 years. The Corporation is itself a limb 
of the State as defined in Art. 12 and 
Arts. 88, 89 and 48 which deal with work- 
ers’ weal have, therefore, particular signi- 
ficance. ; 

9. The Corporation, to begin with, 
had to take over the staff of the private 
insurers lest they should be thrown out of 
employment, on nationalisation. These 
private companies had no homogenous 
policy regarding conditions of service for 
their personnel, but when these hetero- 
genous crowds (came) under the 
Same management (the Corporation) 
emoluments and . other 
of. service could. not sur- 
and .broad uniformity . became 


terms 
vive 
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a necessity. Thus, the statutory transcer 
of service. from former employers and 
standardization of scales of remuneraton 
and other conditions of employment Fad 
to be and were taken caré of by S. 11 of 
the Life Insurance Corporation Act, 1956 
(for short, the LIC Act). The obvious 


purpose of this provision was to enable 


the Corporation initially to absorb -he 
motley multitudes from many comparies 
who carried with them varying incidents 
of service so as to fit them into a fair pat- 
tern, regardless of their antecedent cm- 
tracts of employment or industrial setle- 
ments or awards, It was 2lementary that 
the Corporation could no: perpetuate in- 
congruous features of service of parent 
insurers, and statutory power had to be 
vested to vary, modify or supersede th2se 
contracts, geared to fair, equitable aad, 
. as far as possible, uniform treatment of 
the transferred staff. Unless there be m- 
-mistakable expression of such intentin, 
the ID Act will continue to apply to -he 
Corporation employees. The office “of 
S. 11 of the LIC Act was to provide for 
a smooth take-over and to promote same 
common conditions of service in a sitia- 
tion where a jungle of divergent contrects 
of employment and industrial awards or 
settlements confronted the State. Uness 
such rationalisation and standardization 
were evolved the ensuinz chaos would 
itself have spelt confusion, conflicts znd 
difficulties. This functiona. focus of S. 11 
of the LIC Act will dispel scope for in-er- 
pretative exercises unrelated to the na- 
tural setting in which the problem oc- 
curs. The inference is clear that S. 11 
does not repel the ID Act as that is not 
its purpose. Farewell to the context and 
fanatical adherence to the text may l2ad 
to the tyranny of literality — a hazardous 
road which misses the meaning or reaches 
a sense which the author never meant. 
Lord Denning has observed: “A juige 
should not be a servant of the wards 
. used. He should not be a mere mechenic 
in the power-house of semantics.” Reed 
Dickerson has in his “The Interpretation 
and Application of Statutes” warmed 
against ‘the disintegration of statutory 
construction’ and quoted Fuller to zay: 
L. Fuller, Positivism amd Fidelity to 
aw — A reply to Prof. Hart, 71 Harv. 
L. Rev. 665, 666, 669). - 


....(W)e do not proceed simply by 
placing the word in some general conzext 
... Rather, we ask ourselves, 


to. avert? 
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this rule. be for? What evil does it seek . 
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_ ....Surely the judicial process is some- 
tiing more than a cataloguing proce- 


....a rule or statute has a structural. 
or systematic quality that reflects itself in 
some measure into the meaning of every 
principal term in it. 

10. I lay so much emphasis on the 
gunelnics to statutory interpretation as 
this case turns solely on the seeming 
meaning of certain provisions (for e. g. 
S. 11) of the LIC Act as capable of per- 
petual use, not only initial exercise, as 
the Minister in Parliament indicated. But, 
as we will. presently see, the decisive 
aspect of the case turns on another point, 
viz. the competing claims for dominance 
as between the ID Act and the LIC Act 
in areas of conflict. Of course, the pro- 
blem of decoding the legislative intent is 
fraught with perils and pitfalls, as the 
learned author has noted. (The Inter- 
pretation and Application of Statutes, 
Reed Dickerson, 1975 Edn. pp. 286-7). 


To do his cognitive job well, a judge 
must be unbiassed, sensitive to language 
usages and shared tacit assumptions, per- 
aoe in combining relevant elements 

ecting en capable of reasonin 

deductively, and generously endowe 
with good judgment. In view of these 
formidable demands, it is hardly surpris- 
ing that judges often disagree on the true 
meaning of a statute. 
Even so, legal engineering, in the pro- 
vince of deciphering meaning, cannot 
abandon the essay in despair and I shall 
try to unlock the legislative intent in the 
light of the text and as reflecting the con- 
text. : 


11, A capsulated presentation of the 
conspectus oF facts will aid the discussion. 

12. The battle is about current bonus, 
the employer is the Life Insurance Cor- 
oration and the employees belong to 

lasses III and IV in the service of the 
Corporation. The LIC Act brought into 
being a statutory corporation, i. e. the 
Life Insurance Corporation and life was 
breathed into it as from September 1, 
1956. Since there was nationalisation of 
life insurance business ‘under the LIC Act 
private insurers’ assets and liabilities of 
employees were transferred to the Cor- 
poration. We are concerned only with the 
employees and their services and S. 11 of 
the LIC Act covers this field. I may ex- 
tract the said provision to make it clear . 
that it deals with the remuneration, terms 
and conditions and other rights and pri- 


.vileges of transferred employees: ` 
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11. (1) Every whole-time- employee of 
an insurer whose controlled business has 
been transferred to and vested in the Cor- 
poration and who was employed by the 
insurer wholly or mainly in connection 
with his controlled business immediately 
before the appointed day shall, on and 
from the appointed day, become an em- 
ployee of the Corporation, and shall hold 
his office therein by the same tenure, at 
the same remuneration and upon the same 
terms and conditions and with the same 
rights ‘and privileges as to pension and 
gratuity d other matters as he . would 
have held the same’ on the appointed day 
if this Act had not been passed, and sh 
continue to do so unless and until his 
employment in the Corporation is termi- 
nated or until his remuneration, terms 
and conditions are duly altered by the 
Corporation : 


Provided that nothing contained in 
this sub-section shall apply to any such 
employee who has, by notice in writing 

iven to the Central Government prior to 

e appointed day, intimated his inten- 
tion of not becoming an employee of the 
Corporation. 


(2) Where the Central Government 
is satisfied that for the purpose of secur- 
ing uniformity in the scales of remunera- 
tion and the other terms and conditions 
of service applicable to employees of in- 
surers whose controlled business has been 
transferred to, and vested in, the Corpo- 
ration, it is necessary so to do, or that, in 
. the interests of the Corporation and its 
policy holders, a reduction in the remune- 
ration payable, or a revision of the terms 
and conditions of service applicable, to 
employees or any class of them is called 
for, the Central- Government may, not- 
withstanding anything contained in sub- 
section (1), or in the Industrial Disputes 
Act, 1947, or in any other law for the 
time being in force, or in any award, set- 
tlement or agreement for the time being 
in force, alter (whether by way of re- 
duction or otherwise) the remuneration and 
the other terms and conditions of ser- 
vice to such extent and in such manner 
` as it thinks fit; and if the alteration is not 
acceptable to any ce: the Corpo- 
ration may terminate his employment by 
giving him compensation equivalent to 
three months’ remuneration. unless the 
contract of service with such employee 
provides for a ‘shorter notice of termina- 


tion. - 


Explanation.— The compensation pay- 
able to an employee under this sub-sèc- 
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tion shall be in addition to, and shall not 
affect, any pension, gratuity, provident 
fund money or any other benefit to 
which the employee may be entitled 
under his contract of service. . 

(3) If any question arises as.to whe- 
ther any person was a whole-time em- 
ployee of an insurer or as to whether any 
employee was employed wholly or main- 
ly in connection with the controlled busi- 
ness of an insurer immediately before the 
appointed day the question shall be re- 
ferred to the Central Government whose 
decision shall be final. 

(4) Notwithstanding anything contain- 
ed in the Industrial Disputes Act, 1947, 
or in any other law for the time being in 
force, the transfer of the service of any 
employee of an insurer to the Corpora- 
tion shall not entitle any such employee 
to any compensation under that Act or . 
other law, and no such claim shall be en- 
tertained by any court, tribunal or other 
authority. ` 
Recruitment of fresh employees is pro- 
vided for by S. 23. And S. 49 empowers 
the Corporation to make regulations in a 
general way for all the purposes of the 
Act, including the terms and conditions 
of service of the. employees of the Cor- 
poration. Pursuant to its powers the Cen- 
tral Government promulgated the Life 
Insurance Corporation (Alteration -of Re- 
muneration and other Terms and Condi- 
tions of Service of Employees) Order, 
1957 (the 1957 Order, for short), This 
related to the. conditions of - service of 
the transferees - and was not confined 
only to Class III and Class IV employees 
among them. It was a general Order, not 
one limited to workmen as defined in 
S. 2 () of the ID Act. Clause 9 of the 
1957 Order states that no bonus will be 
paid but certain other benefits of insur- 
ance, medical care etc., are mentioned 
therein. Clause 9 was later amended pro- 
viding for non-profit :sharing bonus to 
certain classes of employees. 


18. Be that as it may, the Corpora- 
tion, with the clear approval of the Cen- 
tral Government, reached a settlement 
with its employees on July 2, 1959 ka 
viding -for payment of cash bonus’ from 
September 1, 1956 to December 81, 1961. 
Obviously, this was under the ID Act and 
not under the LIC Act and proceeded on 
the clear assumption that the ID Act pro- 
visions regarding claims of bonus applied 
to workmen in the employment of the 
Corporation. 

14. In 1960, the Life Insurance Cor- 
poration -of India (Staff) Regulations, 
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1960 (the 1960 Regulations) were framed. 
Regulation 58 states : 


The Corporation may, subject to sach 
directions, as the Central Government 
may issue, grant non-profit sharing bonus 
to its employees and the payment there- 
of, including conditions o: eligibility for 
the bonus, shall be regulated T instruc- 
tions issued by the Chairman from time 
to time. 


Here again, it © must be noted that -he 
provision is general and covers the en-ire 
gamut of employees of the Corporation 
and is not a specific stipalation regard- 
ing that . class of employees who are 
workmen under the ID Act and whose 
industrial disputes will be governed 
' ordinarily by the ID Act. 

15. Consistently with the good rela- 
tions between the Corporation and its 
workmen, the settlement of 1959 was -ol- 
lowed by those of 1963, 1970 and 1972 
providing for bonus for workmen in -he 
service of the Corporation. Rocketing 
cost of living, rising aspirations and fsus- 
trations of socio-economic life and the 
general expectations from model empby- 
ers like the public sector enterprises, have 
led workmen in this . ccuntry to make 
escalating demands for better emoluments, 
including bonus. Naturally, the workmen 
under the Corporation raised disputes for 
-bonus and other improved  conditicns. 
The employer, consistently with the leng 
course of conduct by botk sides as if the 
ID Act did govern their rélations, enteced 
into settlements dated January 24, 1974 
and February 6, 1974, pursuant to the 
provisions of S. 18 read with S. 2 (p° of 
the ID Act. Clause 8 of thèse settlements 
specificated the scale -sf bonus and 
clause (12) thereof is more general and 
may be read here: $ í : 
Clauses 8. Bonus. 


(i) No profit sharing bonus shall! be 
paid. However, the Ccrporation ray, 
subject to such directions as the Cen:ral 
Government may issue. from time to 
time, grant any other kind of bonus te its 
Class [II and IV employees., 

(i An annual cash bonus: will be paid 
‘to all Class HI and Class IV «employees 
at the rate of: 15% of the annual sakry 
-(i. e. basic pay ‘inclusive pf ‘special fay, 
if any, and dearness allowance and acdi- 
tional dearness allowance) actually - drewn 
by an employee in respect of the ` firem- 
cial year.to which the bonus. relates. 

(iii) Save as provitled herein all .otner 
terms and conditions attached to the ad- 
missibility and. payment of bonus shall 
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be as laid down in the Settlement on 
bonus dated the 26th June, 1972. 
Clause 12. , , 

(1) This settlement shall be ` effective 
from lst April, 1973, and shall be for a 
period of four years, i. e., from Ist April, 
1973 to 81st March, 1977.- 

(2) The terms of the settlement shall 
be subject to the approval of the Board 
of the Corporation and the Central Gov- 
emment, 

(3) This Settlement disposes of all the 
demands raised by the workmen for revi- 
sion of terms aa conditions of their ser- 
vice. 

(4) Except as otherwise provided or 
modified by this Settlement, the workmen 
shall continue to be governed by all the 
terms and conditions of service as set 
forth and regulated by the Life Insurance 
Corporation of India (Staf Regulations), 
1960 as also the administrative instruc- 
tions issued from time to time and. they 
shall, subject to the pov thereot 
including any period of operation speci- 
fied therein, be entitled. to the benefits 
thereunder. ; 

16. It is important and, indeed, is an 
impressive feature that these two settle- 
ments cover a . wide ground of which 
bonus is but one item. Equally significant 
is the fact. that the Board of the Corpo- 
ration and the Central Government, 
which presumably knew the scope. of the 
LIC Act and the ID Act, did approve of 
these settlements... 

‘17. The thought of terminating the 
payment of bonus to the employees cover- 
-ed by the 1974 settlements apparently 
occurred to the Central Government a 
year later and the Payment of Bonus 
(Amendment) Ordinance, 1975, (replaced 
by the Payment of..Bonus (Amendment) 
Act, 1076), was brought into force to ex- 
tinguish the effect of the 1974 settlements 
and the claims for bonus put forward by 
the workers thereunder. This Act was 
successfully challenged and this court 
struck down the said legislation in Madan 
Mohan Pathak v.. Union of India (1978) 8 
direct- 
ed the Corporation to pay to its Class IH 
and IV employees bonus for the . years 
‘1-4-1975 to 31-3-1977.. Thereupon, the 


‘Corporation issued to its workmen cer- 


tain notices under S. 19 (2) of the ID Act 
and S. 9A of the same Act. Likewise, the 
Central Government, on May 26, 1978, 
issued a notification under S. 49 of the 
LIC Act substituting a new Regulation 
lation 58. All these three 
en to -stop payment: of 
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tlements and led to a challenge of their 
validity in the Allahabad High Court 
under Art, 226 of the Constitution. If the 
two notices and the changed Regulation 
were good they did deprive the workmen 
of their benefits of bonus pursuant te 
the settlements reached under the ID Act. 
But the workmen contended that the pro- 
ceedings under the LIC Act could not 
prevail against the continued flow of 
bonus benefits under the ID Act. The 
High Court (Lucknow Bench) struck 
down the appellant’s actions as of no con- 
sequence and void and sustained the 
claim for bonus based on the settlements 
of 1974. The Corporation has come up in 
appeal to this court assailing the findings 
- of the High Court. ~ 


18. The Corporation is clearly an ‘in- 
dustry, and the ‘workmen’ raised de- 
mands for bonus, the management re- 
sponded constructively and for long years 
settlements, as envisioned by the ID Act, 
were entered into- and the stream of in- 
dustrial peace flowed smooth. Industrial 
settlements marked their relations the last 
of which were in 1974 but a later legisla- 
tion marred this situation and led to a 
litigation. In 1976, the Life Insurance 
Corporation (Modification of Settlement) 
Act, 1976 (for short, the 1976 Act) was 
‘enacted to abolish the efficacy of the right 
to bonus under the two settlements of 1974 
but the challenge to its constitutionality 
‘was upheld. When the parliamentary 
burial of bonus was stultified by judicial 
resurrection, other measures to effectuate 
the same purpose were resorted to :both 
under the LIC Act and the ID Act. These 
moves proved to be essays in futility. be- 
cause the “High Court held that bonus 
was still payable, that the ID Act prè- 
vailed over the LIC Act in the area of in- 
dustrial relations, the former being. a 
special Jaw, and that the steps taken both 
by the Corporation and the Central Gov- 
ernment under. the LIC Act and Regula- 
‘tions as well as under the ID Act, ` were 
of legal . inconsequence. ` -Against this 
judgment the Corporation has - come up 
in appeal and the questions raised are of 
great moment and of serious portent. If 
law allows administrative negation’ of 
bonus, judges are not to reason why; but 
‘whether law does: allow ` ‘nullification of 
‘an industria] settlement is‘ for judges’ -ta 
decide, not for the Administration to say, 
why not? That is Montesquien functiona- 
‘lism of sorts. So, against this backdrop, I 
‘will ‘analyse the.submissions, ‘scan - ‘their 
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19. I may as well formulate, in more 
particularised form, the various conten- 
tions urged on either side — not exhaus- 
tively though, because that has been 
done by my learned brothers. I propose 
to confine the discussion to the decisive 
issues. First of all, we have to investigate 
whether the two settlements of Janu 
24, 1974 and February 6, 1974, arrived 
at in pursuance of the provisions of Sec- 
tion 18 read with S. 2 (p) of the ID Act, 
have current validity, having regard to 
the notice given by the Management 
under S. 19 (2) of the ID Act terminat- 
ing the settlements and under S. 9A of 


its intention to vary the conditions of 
service bearing on bonus. In case the 
séttlements do not survive the notices, 


the claim to bonus perishes and nothing 
more remains to be decided. But in 
case I hold that despite the intention ‘to 
change the service conditions under Sec- 
tion 9A and determination under S. 19 
(2), the terms of the settlements con- 
tinue to operate until substituted by a 
new contract arrived at by mutual settle- 
ment or by an award, the further issue 
opens as to whether a settlement under 
the ID Act cannot be operative since the 
LIC Act contains provisions vestin 
power in the Corporation and the Centra 
Government to fix the terms and condi- 
‘tions of service of the Corporation em- . 
ployees and that power has been exercis- 
ed to extinguish the bonus claim. The 
question will throw -open for considera- 
tion which statute prevails.— the ID Act 
or the LIC Act —-when there is an 
apparent conflict between the two. The 
problem of the prevalence of a special 
statute as against a general statute and 
the determination of which, in a given 
situation, is the special — statute will en- 
gage my attention at the ‘appropriate 
stage. In the event of my holding that the 
ID Act prevails, as against the LIC Act, 
in the given situation, the fate of the 
steps ‘taken by the Corporation and the 
Central Government under’ the LIC Act 
and the Regulations framed thereunder 
will be sealed. Of course, if the holding 
is that the ID-Act. cannot operate as 
against. the LIC Act and the Regulations 
framed: thereunder, when dealing with 
:the ‘terms. and ‘conditions of service of 
-the- employees. of ‘the Corporation, ‘I may 
have. to. venture into the controversy 
about how . effectual- are the measures: 
-taken by the two. statutory - authorities, 
i, é. the Corporation.and the Central. Gov- . 
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ernment, under the provisions of the LIG. 


Act and the Regulations. Every point Fas 
been emphatically contested and argued 
by both sides with erudite niceties. How- 
ever, the judicial perspective will be the 
decisive factor in the ultimate analysis. 
For, as Brennan, J. has observed. Willizm 
J. Brennan Jr. Opinion, Roth v. United 
States (1958) 354 U. S. 476: , 

“The law is not an end in itself, ror 
does it provide ends. It is pre-eminent] 7.” 
a means to serve what we think is rigkt.” 

“Law is here to serve! To serve what? 
To serve, insofar as law can properly Jo 
so, within limits that I have already 


stressed, the realization cf mans ends, 
ultimate and mediate...... Law cannot 
stand aside from the social changes 


around it.” 

20. Judicial acceptance of social dyma- 
mics, as projected by the Constitution, is 
the crucial factor in this zase, if I may 
anticipate -myself. 

21. The spinal issue, then, is as to 
whether the Settlements of 1974 are 2x- 
tant even after the notice under S. 3A 
and the formal terminaticn under S. 19 
(2) of the ID Act. Let me go to the 
basics. Before that, a glance at the nature 
of the two settlements, their ambit and 
ambience and their longevity, actual and 
potential, may be desirable, after sket-h- 
ing the broad basics of the ID Act end 
its means and ends. 


22, The ID Act is a >enign measare 
which seeks to pre-empt industrial tən- 
sions, provide the mechanics of dispate 
resolutions and set up the necessary inira- 
structure so thatthe energies of partners 
in production’may not be dissipated in 
counter-productive battles and _ assurance 
of industrial justice may create a climate 
of: goodwill: Industrial peece is.a national 
need and, absent law, order in any feld 
will be absent. Chaos ‘is the enemy of 
creativity sans ‘which production will 
suffer. Thus, the great goal to which the 
ID Act is geared is legal mechanism for 
canalising ‘conflicts along -conciliatory or 
adjudicatory processes. The objective of 
this legislation and the component of 
social justice it embodies were under- 
scored in the Bangalore. Water Supply 
and Sewerage Board v. Fajappa, (1973) 2 
SCC 218 at 282:(AIR 1978 SC 548) thus: 

To sum up, the personatity. of the whole 
statute, be it remembered, has a welzare 
basis, it being a beneficial legisla-ion 
which protects labour, promotes their 
‘contentment and regulates situations of 
crisis and tension where production may 
-~ be imperilled: by untenable, strikes and 
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blackmail.-lock-outs. -..The- mechanism of - 
the Act is geared to conferment of re- 
gulated benefits to workmen and resolu- 
tion, according to a sympathetic rule of 
law, of the conflicts, actual or potential, 
between managements and workmen. Its 
goal is amelioration of the conditions of 
workers, tempered by a practical sense of 
peaceful co-existence, to the benefit of 
both—not a neutral position but restraints 
on laissez faire and concern for the wel- 
fare of the weaker lot. Empathy with the 
statute is necessary to understand not 
merely its spirit, but also its sense. 


23. The ID Act deals with industrial 
disputes, provides for conciliation, adjudi- 
cation and settlements, and regulates the 
rights of parties and the enforcement of 
awards and settlements. When a refer- 
ence is made of a dispute under S. 10 
or S. 10A, the legal process springs into 
action. Under Section 16 an award is 
made after a regular hearing if a con- 


ciliation under S..12 does not ripen into 


a settlement and a failure report is re- 
ceived. The award is published under 
Section 17 (1) and acquires finality by 
virtue of S. 17 (2) unless under S. 17A (1) 
the appropriate government declares that 
the award shall not be enforceable. Sec- 
tion 17A (4) which is of significance 
reads thus: 

(4) Subject to the provisions of sub-sec- 

tion (1) and sub-section (8) regarding the 
enforceability of an award, the award 
shall come into operation with effect 
from such date as may be specified there- 
in, but: where no date is so specified, it 
shall. come into. operation on the date 
becomes enforceable 
under sub-section (1) or sub-section (8), 
as the case may be. 
It is obvious from S. 18 ‘that a settlement, 
like an award; is also binding. What I 
emphasise is that an award, adjudicatory 
or arbitral, and a settlement during con- 
ciliation or by agreement shall be bind- 
ing because of statutory sanction. S. 19 
relates to the period of operation of settle- 
ments and awards and ‘here also it is 
clear that both settlements-and awards, as 
is evident from a reading of S. 19 (2) and 
(6), stand on the same. footing, _ 

24. Section 19 has a key role to play 
in the life and- death of awards and 
settlements and so we may read the text 
here to enable closer comment. Particular 
attention must be rivetted on S. 19 (2), 
(3) and (6): 

19. (1) A settlement shall. come into 
operation ‘on.such date as is agreed upon 
by the parties to the dispute, and if no 
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date is agreed upon, on the date on which 
the memorandum ‘of the settlement. is 
signed by the parties to the. dispute. 

(2) Such settlement shall be binding 
for such period as is agreed upon by the 
parties, and if no such period is agreed- 
upon, for a period of six months (from 
the date on which the memorandum oł 
settlement is signed by the parties to the 
dispute, and shall continue to be binding 
on the parties after the expiry of the 
period aforesaid, until the expiry of two 
months from the date on which a notice 
in writing of an intention to terminate 
the settlement is given by one of the’ par- 
ties to the other party -or parties to the 
settlement. , E ad 

(3) An award shall, subject to the pro- 
visions of this section, remain in operation 
for a period of.one year (from the date 
on which the award becomes entorceable 
under Section 17A). i i 

Provided that the appropriate Gov- 
ernment may reduce the ay period ‘anc 
tix such period ‘as it thinks fit: ; 

Provided further that the appropriate 
Government may, before the expiry of the 
said period, ‘extend the period of opera- 
tion by any period not exceeding one 
year at a time as it thinks fit so, how- 
ever, that the total period of operation of 
any award does not exceed three years 
from the date on which it came into 
operation. ae 


- (4) Where the appropriate. Government, 
whether . of. its own motion or.on the ap- 
plication of any party bound - by. the 
award, -considers that since the’ award 
was made, there has been ¿a material 
change in the circumstances on which it 
was based, the appropriate Government 
mav- refer the award or a part of it to a 
Labour Court, if the award .was that of a 
Labour Court or. to a Tribunal, if the 
award was that of a Tribunal or’ of a 
National Tribunal, for a decision whether 
the period: of operation should not, by 
reasons of such change, be shortened and 
the decision: of 'Labour Court or the: Tri- 
bunal, as the case: may be, on such re- 
ference shall be final. 2 i 


(5) Nothing contained in sub-section (8) 
shall apply to any award which by its 
nature, terms or other ‘circumstances does 
not impose, after it has’ been given effect 
to any continuing obligation on the par- 
ties bound by the award: > ‘ Weed 

(6) Notwithstanding the apiy of ` the 
‘period of operation under sub-section (3), 
the award shall continue to be binding on 
the parties until a period of two months 
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has elapsed from the date on which notice 
is given by any party bound by the award 
to the other party or parties intimating 
its intention to terminate the award. 

(7) No notice given under sub-sec. (2) 
or sub-section (6) shall have effect, un- 
less it is given to a party representing the 
majority of persons bound by the settle- 
ment or award, as the case may be. ~ 

25. Section GA fetters the Manage- 
ment’s right to change the conditions of 
service of workmen in respect of certain 
matters including wages and allowances. 
We had better read it here: 

9A. No employer, who proposes to 
effect any change in the conditions of 
service applicable to any workman in res- 
pect of any matter specified in the 
Fourth Schedule, shall effect such. 
change,— A 

(a) without giving:to the workmen 
likely to be affected by such change a 
notice in the prescribed manner ‘of the 
nature of the change -proposed to be 
effected; or a 

(b) within twenty-one days of giving 
such notice: 

26. It will be apparent that ‘the ID 
Act substantially equates an award with 
a settlement, from ‘the point’ of view of 
their legal force. No distinction’ in’ re- 
gard to the nature and ‘period of their 
effect can be’ discerned, ‘especially: when - 
we read S. 19 (2) and (6). I highlight this 
virtual identity of effect to bring home 
the fact that judicial pronouncements on 
this aspect, whether rendered in a case 
of award or settlement, will be a guide- ` 
line for us and nothing turns on whether 
the particular is one of an award or 
settlement. Indeed,: there are reported 
cases on both. . . a 
. 27. . The. statutory regulation of in- 
dustrial‘ disputes. is comprehensive, as is 
manifest from the rest of the Act. Chap- 
ter V prohibits strikes: ` and lock-outs; 
Chapter VA deals with lay-off and re- 
trenchment and Chapter. VI` puts teeth 
into. the: provisions by enacting :penalties. 
Importantly, S.: 29, -which proceeds . on 
the footing of equal sanctity for awards 
and.:settlements,. punishes breaches::. - 


29.’ Any person who commits a breach 
of atiy term of any settlement or award, 
which is binding on him under this Act 
shall be punishable with: imprisonment 
for a term which. may extend to- six 
months, or with: fine, or with both, and 
where the breach is a` continuing . one, 
with 4 further finé which: may extend to 
two hundred rupees for. every day, dur- 
ing which. the ‘breach continues. after: the 
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conviction for the first, and the Court 
trying the offence, if it fines the offender, 
may direct that the whole or any part f 
the fine realised from him shall be paz, 
by way of compensation, > any persen 
who, in its opinion has been injured by 
such breach. 


28. There are miscellaneous ` provi- 
sions to take care of other residua-y 
matters and we get the picture of a per- 
liamentary project designed to deal, not 
piecemeal but wholesale, with a special 
subject of strategic concerr to the naticn, 
viz., ‘the investigation and settlement f 
industrial disputes’. Let us be perspica- 
cious about the purpose and sensitive 
about the social focus of ihe ID Act in 
a developmental perspective. Parliament 
has picked out the specific subject of in- 
dustrial disputes for particularised trect- 
ment, whether the industry be in the p-i- 
vate or public sector or otherwise.. Our 
country, with so much leeway to maze 
up, cannot afford paralysing processes in 
production of goods and services and 
whoever be the employer — Governmert, 
quasi-public, charitable or _ protit-making 
private enterprise—both sides viz., work- 

‘men and management shall abide by the 
discipline adopting the mechanics and 
using the machinery under the ID Act. 
The Bangalore Water Supoly and Sewe- 
rage Board case (1978) 2 SCC 213: (AIR 
1978 SC 548) has highlighted this core 
truth. To lose sight of the spinal nature 
of the legislation, viz., industrial disputes 
and their settlement through law, and <o 
regard it as a mere enactment bearing 
‘on terms and conditions of service in en- 

-~ terprises is to miss the distinctive gene, 

particular flavour and legislative quirt- 
essence of the ID Act. 


(Interpretation) involves far 
more than picking out dictionary defini- 
tions of words or expressions used. Con- 
sideration of the context end the setting 
is indispensable properly to ascertain a 
meaning. In saying that a verbal expres- 
sion is plain or unambiguous, we mem 
little more than that we ere convinced 
that virtually anyone competent to under- 
stand it, and desiring fairly and impar- 
tially to ascertain its .signi-ication, would 
attribute to the expression in its context 
a meaning such as the one we derive 
rather than any other; and would coa- 
sider any different meaning, by con- 
parison, strained, or far-fetched, or ua- 
usual, or unlikely. - 


EAE Implicit in the finding of a plain, 
clear meaning of an expression in its coa- 
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text, ıs a finding that such meaning is 
rational and “makes sense” in that con- 
text. Hutton v. Phillips 45 Del. 156, 160, 
70 A.2d 15, 17 (1949). Also Interpretation 
and Application of Statutes by Reed 
Dickerson, p. 28]. . : 
29. Interpretative insight will suffer, 
even as the judicial focus will blur, if the 
legislative target is not sharply, perceiv- 
ed. Indeed, I lay so much stress on this - 
facet because brother Koshal’s otherwise 
faultless logic has, if I may say so with 
great deference, failed to convince me 
because of this fundamental mis-focus. 
To repeat for emphasis, the meat of the 
statute is industrial dispute, not condi- 
tions of employment or contract of ser- 
vice as such. The line of distinction may 
be fine but is real. l 
30. Be that as it may, a birď’s eye 
view of the ID Act reveals the statutory’ 
structure and legal engineering centering) 
round dispute settlement: in industries 
according to the rule of law and away 
from fight with fists or economic black- 
mail. This large canvas once illumined, 
may illustrate the sweep, of awards and 
settlements by reference to the verv 
agreement of 1974 we have before us. It 
goes far beyond bonus and embraces a 
wide range of disputes and rainbow of 
settlements in a spirit of give and take. 
One may visualise the bargaining pro- 
cess. Give in a little on bonus and get a 
better deal on salary scale or promotion 
prospects; relent a wee-bit on hours of 
work but bargain better on housing facili- 
ties, and so on. The soul of the statute is 
not contract of employment, uniformity 
of service conditions or recruitment rules, 
but conscionable negotiations, concilia- 
tions and adjudications of disputes and 
differences animated by industrial justice, 
to avoid a collision which may spell 
chaos and imperil national effort at in- 
creasing the tempo of production. 


31. If there is no dispute, the ID Act 
is out of bounds, while the LIC Act ap- 
plies generally to all employees from the 
fattest executive to the frailest manual 
worker and has no concem with indus- 
trial disputes. The former is a ‘war 
measure’ as it were; the latter is a routine 
power when swords are not drawn if we 
may put it metaphorically. When dis- 
putes break out or are brewing, a special, 
sensitive situation fraught with frayed 
tempers and fighting postures springs into 
existence, calling for special rules of 
control, conciliatory machinery, demili- 
tarising strategies and methods. of investi- 
gation, interim arrangements and final 
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solutions, governed. by. special criteria for 
promoting industrial peace and justice. 
The LIC Act is not a law for employ- 
ment or disputes arising therefrom, bui 
a nationalisation measure which inci- 
dentally, like in any general take-over 
legislation, provides for recruitment, 
transfers, promotions and the like.. It is 
special vis-a-vis nationalisation of life 
insurance but general regarding contracts 
of emplọyment or acquiring office build- 
ings. Emergency measures are special, for 
sure. Regular nationalisation statutes are 
general even if they incidentally refer to 
conditions of service. 


32. The anatomy of the 1974 settle- 
ments is no more confined to bonus than 
the physiology of man is limited to bones. 

_ It is an integral, holistic and delicately 
balanced ensemble of clauses, with cute 
calculations and hard bargaining on many 
matters. To dissect is to murder, in the 
art of true poetry as in the craft of 
settlement in industry; and, therefore, it 
is impermissible to single out a clause 
and extinguish it, as the totality is a liv- 
ing entity which does not permit of dis- 
memberment, limb by limb, without doing 
violence to the wholeness and identity of 
the settlement. Here, the 1974 settlements 
have brought about a conflict-resolution 
on a variety of items including (a) scales 
of pay, (b) method of fixation in the new 
scales, (c) dearness allowance, (d) house 
rent allowance, (e) city compensatory al- 
lowance, etc. Thus bonus is but one com- 
ponent of a multi-point agreement. 
Para 12 of the Settlement has some 
significance: 

12. Period of Settlement: 

(1) This Settlement shall be effective 
from Ist April, 1973 and shall be for a 
period of four years, i. e., from Ist April 
1978 to 81st March, 1977. ' 


(2) The terms of the settlement shall 
be subject to the approval of the Board 
of the Corporation and the Central Gov- 
ernment. 


(8) This Settlement disposes of all the 
demands raised by the workmen for re- 
vision of terms and conditions of their 
service. 

(4) Except as otherwise provided or 
modified by this Settlement, the work- 
men shall continue,to be governed by all 
the terms and conditions of service as 

` set forth and regulated by the Life In- 
surance Corporation of India (Staff) Re- 
_ gulations, 1960 as also the administrative 
instructions issued from time to time and 


they shall, subject to the provisions” 
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specified therein, be entitled to the bene- 
fits thereunder. 
Likewise, the preamble has a purpose: 


Whereas the parties representing the 
workmen, namely: 
1. All India Insurance Employees As- 
sociation y 
2, All India LIC Employees Federa- 
. tion ; 
3. All India Life Insurance Employees 
Association and 
4, National Organisation of Insurance 
Workers 
(hereinafter called the said Associations) . 
submitted their Charter of Demands to 
the Life Ins. Corpn. of India (hereinafter 
called the Corporation) for revision of 
the scales of pay, allowances and other 
terms and conditions of service after the 
expiry of the award of the National In- 
dustrial Tribunal New Delhi on 31st 
March, 1973: 


AND WHEREAS the Corpn. has carried 
on negotiations with the said Associations 
between the period July 1973 and Janu- 
ary 1974 at which there has been free 
and frank exchange of views in regard to - 
various matters including the obligations 
of the Corpn. to the policyholders and 
the community; 

AND WHEREAS the said Associations 
solemnly agree to co-operate with the 
Management in maintaining discipline 
and in its endeavour to effect utmost 
economy in administration and to im- 
prove efficiency and productivity so as to 
ensure that the growth in profitability is 
maintained which alone will enable the 
Corpn. (i) to safeguard and (ii) to meet 
the legitimate demands of the employees 
for wage revision. 


AND WHEREAS the said Associations 
further agree that the management may 
issue administrative instructions in the 
interest of maintaining discipline and 
peaceful atmosphere in the office. 


NOW THEREFORE it is hereby agreed 
by and between the parties hereto is as 
follows: 


What stand out prominently in this 
Memorandum of Settlement are: 

(a) There was a previous settlement 
and new negotiations were started in the 
light of new demands for a substitution 
of the earlier settlement by a new set- 
flement without leaving an interregnum 
of vacuum. sheets = 

(b) There was a plurality of items un- 


‘connected -with bonus as such’ and: the 
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‘thereof including any period of operation 
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overall settlement is a composite fabric; 
and : š 


(c) There is specific reference to the 


LIC (Staff) Regulations. 1960, and, so far 


as the Settlement provided, it prevailed 


over the Regulations and so far as the 
Settlement did not cover. a topic the Re- 
gulations governed, thus making it clear 
that the Settlements did not become 
subordinate to the Regulations. 

33. The core question that first falls 
for consideration is as to whather the Set- 
tlements of 1974 are still in force. There 
are three stages or phases with different 
legal effects in the life of an award or set- 


tlement. There is a specific period con- 
tractually or statutorily fixed as the 
period of operation. Thereafter, the 


award or settlement does nct become non _ 


est but continues to be binding. This is 
the second chapter of legal efficacy but 
qualitatively different as we will present- 
ly show. Then comes the Iast phase. If 
notice of intention to terminate is ` given 
under Section 19 (2) or 1¢ (6) then the 
third stage opens where the award or the 
settlement does survive and is in force 
between the parties as a contract which 
has superseded the earlier contract and 
subsists until a new award or negotiated 
settlement takes its place. Like Nature, 
Law abhors a vacuum and even on the 
notice of termination under S. 19 (2) or 
(6) the sequence and consequence cannot 
be just void but a continuance of the ear- 
lier terms, but with liberty to both sides 
to raise disputes, negotiate settlements or 
Seek a reference and award. Until such 
a new contract or award replaces the pre- 
vious one, the former settlement or 
award will regulate the relations between 
the parties. Such is the understanding 
of industrial law at least for 30 years as 
precedents of the High Courts and of 
this court bear testimony. -To hold to 
the contrary is to invite industrial chaos 
by an interpretation of the ID Act whose 
primary purpose is to odviate such a 
situation and to provide for industrial 
peace. To distil from the provisions of 
Section 19 a conclusion diametrically 
opposite of the objective, intendment and 
effect of the Section is an interpretative 
stultification of the statutory ethos and 
purpose. Industrial law frowns upon a 
lawless void and under general law the 
contract of service created by an award 
or settlement lives so long as a new 
lawful contract is brought into being. 


To argue otherwise is to frustrate the . 


rule of law. If law is a means to an end 
1980 S. C./138 XII G—10-J 
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— order in society — can it commit func- 
tional harakiri by- leaving a conflict 
situation to lawless void ? 

34. Now we will move on to the pre- 
„cedents on the point which have been 
summed up by. Malhotra thus (1): 

(3) Effect of termination of award 
under Section 19 (6) on rights and obliga- 
tions of parties. Termination of an 
award by either party under Section 19 


- (6) does not have the effect of extinguish- 


ing the rights flowing therefrom. The 
.effect of termination of an award is only ` 
to prevent thereafter-the enforcement of _ 
the obligation under it in the manner 
prescribed, but the rights and obligations 
which flow from it are not wiped out. 
Evidently,-by the termination of an 
award, the contract of employment is not 
terminated. The obligations created by 
the award or contract could be altered by 
a fresh adjudication or fresh contract. 
Workmen of.New Elphinstone Theatre v. 
New Elphinstone Theatre, (1961) 1 Lab LJ 
105 (119) (Mad): Mangaldas Narandas v. | 
` Payment of Wages Authority, (1957) 2 Lab. 
LJ 256 (Bom); Yamuna Mills Co. Ltd. v. 
Majoor Mahajan Mandal. (1957) 1 Lab 
LJ 620: (AIR 1958 Bom 74). 

- 85. In Jodhisthir Chandra v. P, R. 
Mukherjee, AIR 1950 Cal 577 the position 
as stated above was accepted as correct 
by the High Court. A Division Bench of 
the Bombay High Court in Mangaldas 
Narandas y. Payment of Wages Authority 
etc., (1957) 2 Lab LJ 256 (Shah and Gokhale 
JJ.) came to the same conclusion and 
neatly summed up the sequence of triple 
stages and the difference in legal con- 
sequences, and upholding the contention 
that ‘even after termination of an award 
under. Section 19 (6) the terms incorpo- 
rated in the award continued as a con- 
tract between the parties’. So much so, 
no reversion to the pre-award position 
was permissible on the part of the em- 
ployer. The head-note which is suffici- 
ently lucid and luminous, sums up the 
ratio thus: 


Where an award is delivered by the in- 
dustrial tribunal it has the effect of im- 
posing a statutory contract governing 
the relations of the employer and the © 
employee. It is true that statutory con- 
tract may be ‘terminated in the manner 
prescribed by Section 19 (6) of the In- 
dustrial Disputes Act, After the statutory 
contract is terminated by notice, the 


(1) .Malhotra, The Law of Industrial 
Disputes, 2nd Edn, Vol, I p. 656. 
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employer by failing to abide by the terms 
of the award does not incur the penal- 
ties provided by ‘the Industrial Dis- 
putes Act, nor could the award be en- 
forced in the manner prescribed by Sec- 
‘tion 20 of the Industrial Disputes (Ar- 
pellate Tribunal) Act, 1950. But the ter- 
mination of the award has not the effect 
of extinguishing the rights flowing there- 
from. Evidently by the termination of 


the award the contract of employment is - 


not terminated. The employer and the 


employee remain master and servant in. 


the industry in which they are employ- 
‘ed, unless by notice the employer hes 
also simultaneously with the termination 
of the award terminated the employment 
of the employee. If the employment is 
not terminated, it is difficult to hold that 
the rights. which had been granted under 
the award automatically cease to. be 
effective from the date on which notice 
of termination of the award becomes 
effective, The effect of termination of 
the award is only to prevent enforce- 


ment of the obligations under the award - 


in the manner prescribed, but the rights 
and obligations _ which flow from the 
award are not wiped out. Termination 
of the award or lapsing of the award hes 
not the effect. of wiping out the liabili- 
ties flowing under the award. 


An ‘award has the effect of imposing 
fresh. terms upon the contract of em- 
ployment between the employer and the 
employee to which they have been as- 
sented. ‘The termination. of such award 
does not terminate the contract. Even 
after the award is’ terminated’ in the 
manner provided by Section 19 (6) of 
the Industrial Disputes Act, the ‘obliga- 
tion created by the award could be al- 
tered by a fresh contract’ or a fresh ad- 
judication under the Industrial Disputes 
Act, ‘and not otherwise’. 


‘The Industrial Disputes Act has been 
enacted with the object of securing har- 
monious relations in the working of tke 


Industry,’ between the employer and tke 


employees by providing a machinery for 
adjudication of ‘disputes between them; 
tand the object of the legislature would 
be frustrated if after every few months 
by unilateral action the employer or tke 


employees may be entitled to reopen tke - 


dispute and ignore the obligations’ de- 
clared to be binding by the process af 
adjudication. (emphasis hereinto- 7 
added). ` 

36. There is a remarkable 
in the Bombay High Court 


continuity 
(a jurisdic- 
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‘which we 
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tion where industrial unrest is a sensitive 
issue) because we find that another Divi- 
sion Bench interpreting similar provisions 
in the -Bombay Industrial Relations Act 
has been persuaded by the same reason- | 
ing, well brought out in the Head Note 
excerpt. Yamuna Mills Co. 
Ltd, v. Majoor Mahajan Mandal, Baroda 
(1957) 1 Lab LJ 620 : (AIR 1958 Bom 74). - 


The result of the award ceasing to have 
effect on notice of termination being 
given under Section 116 (1) of the Bom- 
bay Industrial Relations Act is that the 
award ceases to exist. The result of the 
award ceasing to have effect is that it 
is open to either party to give a notice 
of change under Section 42 of the Act- 
and to attempt to bring about a change. 
Further it is open to the employer in 
cases in which he could bring a change 
without a notice of change such as mat- 
ters enumerated in Sch. III to the Act to 
bring about the change, because the im- 
pediment placed in his way by Section 46 
(3) is removed, ‘But until a change is 
brought about’ by the act either of em- 
ployer or the employee after following 
relevant provisions in the Bombay In- 
dustrial Relations Act, 1946, ‘the award 
that exists, shall continue to regulate 
the relations’ between the employer and 
the employees. ‘The effect of termina- 
tion of an award is not that the 
rights which flow from that award 
cease to be available to the employees, 
but the effect of termination is that the 
award continues to. govern the relations 
between the employer and the emplo~- 
yees until such time as a change is effect- 
ed in accordance with the provisions of. 
the Bombay’ Industrial Relations Act, 
1946.’ (emphasis .hereinto *', ’ added). © 
Indeed, the precise submission that upon 
termination by notice, the award ceased 
to have effect for all purposes and the 
employees .were not entitled to benefit 
thereunder ‘was raised and examined as 
a matter of great importance to indus- 
trial relations’, The court, in our view 
rightly, rejected the contention of the 
employer and. with forceful precision 
argued to reach the conclusion which (is) 
the only sensible solution : (1957) 1 Lab LJ. 
620 at pp. 623-624: (AIR 1958 Bom 74). 


What this sub-section in effect pro~ 
vides is that if a notice of termination is 
given by either party to the award, then 
on the expiry of two months from the 


date of such notice the registered agree- 


ment, settlement or award shall cease to 
have effect......... -But the question that 
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we have been called upon fo determine 
goes a little further than that ‘and the 
question is by what is the relationship 
. between the employers ani the emplo- 
yees regulated after an award is termi- 
nated? Does termination of the award 
create a vacuum and leave the employees 
‘to the tender mercy of the 
Does it, by providing that the award 
shall cease to have effect, get rid of the 
award so as to bring abou: the result 
that any agreement that governed the 
relations of the parties pricr to the date 
of the award is thereby revived’; or does 
it preserve such rights as the employees 
have, prior to the date of termination, 
already enjoyed under the award or ‘does 
it preserve the whole of tha award until 
it is changed by the procedure prescrib- 
-ed by the Bombay Industrial Relations 
Act for a change? Now, quite obviously 
it would not be possible for any court to 
take the view that the termination of the 
award creates a vacuum’ in which the em- 
ployees are at the tender mercy of the 


employer; nor does it appeer to us to be ~ 


possible to hold that by termination of 
the award the contract or apreement that 
governed the relations of the employer 
and the employees prior to the award is 
in some manner revived, Initially that 
contract or agreement had binding effect; 
but it ceased to have such effect on the 
award taking effect and the moment the 
award became binding on the parties, the 
antecedent contract or agreement was 
superseded by the award. It is not a 
case of an antecedent contract or agree- 
.ment being suspended, beceuse there is 
no provision for suspension which can 
even be spelt out from any of the sec- 
tions of the Bombay Industrial Relations 
Act. ‘The award, or as the case may be, 
a registered agreement or a settlement 
under the Bombay Industria] Relations 
Act, has obviously the effect of supersed- 
ing the contract or agreement that exist- 
ed and that regulated the relations be- 
tween the employer and the employees 
prior to the registered agreement, set- 
tlement or award taking effect under the 
provisions of the Act.’ Then we come to 
the next possibility: Is only so much of 
the award preserved as relates to the 
rights already enjoyed by the employees 
before the termination of the award? 
We find it difficult so to hold. There is 
no principle or logic in dealing with an 
award in this piecemeal manner and pre- 
serving rights that have already been ac- 
tually enjoyed and destroying those 
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which. although they may have accrued. 
have to be enjoyed in future in terms 
of the award. Mr. Patel for the peti- 
tioners has argued that on the termina- 
tion of the award the effect or rather the 
Tesult that is brought atout is that the 
rights of parties are frozen as of that 
date. Assuming such a concept of freez~- 
ing the rights was adopted, even the 
freezing would be in respect of rights 
that have already accrued and it is not 
quite easy to conceive of rights which 
would not accrue to an employee under 
an industrial award and which can only 
be contingent. ‘In any event, if the ori- 
ginal contract or agreement has been 
superseded by the award, holding that 
the award is no longer what governs the 
relations between the employer and the 
employees . would necessarily create a 
vacuum.’ Trying to save the creation of 
a vacuum by splitting up the award into 
two parts, the award under which bene- 
fits have already -been enjoyed and that 
part of the award under which benefits 
have not been enjoyed, is dissecting the 
award in a manner not justified in law or 
logic. There appears to be on the scene 
after the termination of the award only 
one thing that can govern the relations | 
between the employer and the employees 
and that undoubtedly can be nothing else 
than the award itself. ‘The result of the 
award ceasing to have effect is not that 
the award ceases to exist: the result of 
the award ceasing to have effect is, as I 
have already pointed out, that it is open 
to either party to give a notice of change 
and to attempt to bring about a change.’ 
(emphasis hereinto ‘ ’° added). 


37. In the Madras jurisdiction the same 
view has prevailed as is apparent from 
(1961) 1 Lab LJ 105 (Lab. Court, Mad), © 
(1971) 1 Lab LJ 310 (Mad) and (1978) 1 Lab 
LJ 227 (Mad). A- Division Bench of that 
Court in Satya Studio’s case (1978) 1 Lab 
LJ 227 (Mad) stressed the purpose of the 
LD. Act and the preference for that inter- 
pretation which wili advance that pur- 
pose. The Head Note brings out the 
holding correctly ; f 


srr ree a combined reading of Section 18 


(3), sub-sections (1) to (3) and (6) of Sec- 
tion 19, Section 23 and Section 29 leave 
no doubt that, having regard to the whole 
purpose of the Act, to wit, to bring about, 
conserve and promote industrial peace, 
the termination of an award under Sec- 
tion 19 (6) does not mean that the terms 
and conditions evolved by it and applied 
to the . industrial relations concerned 
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mination under Section 19 (6) would 
mean is that, thereafter, the parties will 


- be at liberty to raise a fresh industrial 


dispute if there is a basis therefor. But, 
so long as the award terminated under 
Section 19 (6) has. not been substituted by 


. an award, the industry concerned has to 


J 


Proceed on the basis that the terms and 
conditions of the award would continue 
to govern the terms of employment’. ” 
(emphasis hereinto ‘ ’ added), 


38. We need not labour the point fur- 
ther because we are bound, precedentially 
speaking, by three decisions of this Court. 
Chacko’s case (1964) 5 SCR 625: (AIR 
1964 SC 1522) in a clinching passage, sei- 
tles the proposition and the Indian Oi 
Corporation case (1976) 1 SCR 110: (AIR 
1975 SC 1856) adopts a reasoning compel- 
ling the same conclusion even like Mohd. 
Quasim Larry (1964) 7 SCR 419: (AIR 1964 
SC 1699) has done. Das Gupta, J. speaking 
for a Bench of three Judges studied the 
statutory scheme bearing: on the triple 
periods after an award came into being 


`. and indicated, by purposive interpreta- 


tion of the relevant provisions, the legal 
stages of the life of an award. After 
quoting Section 19 (6) of the I.D. Act, the 
Court observed: (1964) 5 SCR 625 at 
630, 631: (AIR 1964 SC 1522), 


This makes it clear that ‘after the 
period of operation of an award has ex- 
pired, the award does not cease to be 
effective.’ For, it continues to be binding 
thereafter on the parties until notice has 
been given by one of the parties of tke 
intention to terminate it and two months 
have elapsed from the date of such no- 
tice. The effect of S. 4 of the Industrial 


Disputes (Banking Companies) Decision _ 


Act is that the award ceased to be in 
force after March 31, 1959. That how- 
ever has nothing to do with the question 
as to the period for which it will re- 
main binding on the parties théreafter. 
The provision in Section 19 (6) as regards 
the period for which the award . shall 
continue to be binding on the parties is 
not in any way affected by Section -: of 
the Industrial Disputes (Banking Com- 
panies) Decision Act, 1955. 


‘Quite apart from this, however, it ap- 
pears to us that even if an award has 
ceased to be in operation or in force and 
has ceased to be binding on the parties 
under the provisions of Section 19 (6) it 
will continue. to have its effect as a con- 
tract between the parties that has been 
made by indusirial adjudication in place 
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of the old contract. So long as the award! 
remains in operation under Section 19 (3), 
Section 23 (c) stands in the way of any: 
strike by the workmen. and lock-out by 
the employer in respect of any matter 
covered by the award. Again, so long 
as the award is binding on a party, breach 
of any of its terms will make the party 
hable to penalty under 
of the Act,’ to imprisonment which 
may extend to six months or with 
fine or with both. After the period of its 
operation and also the period for which 
the award is binding have elapsed Sec- 
tion 23 and Section 29 can have no opera- 
tion, ‘We can however see nothing in 
the scheme of Industrial Disputes Act to 
justify a conclusion that merely because 
these special provisions as regards pro- 
hibition of strikes and lock-outs and of 


1 


Section 29 - 


penalties for breach of award cease to be ` 


‘effective the new contract as embodied in 


the award should also cease to be effec- 
tive. On the contrary, the very purpose 
for which industrial adjudication has 
been given the peculiar authority and 
right of making new contracts between 
employers and workmen makes it reason- 
able to think that even though the 
period of operation of the award and the 
period for which it remains binding on 
the parties may elapse’ — in respect of 
both of which special provisions have 
been made under Sections 23 and 29 re- 
spectively — may expire, ‘the new contract 


-would continue to govern the relations 


between the parties till it is displaced by 
another contract’, The objection that no: 
such benefit as claimed could accrue to 
the respondent after March 31, 1959 must 


. therefore be rejected, (emphasis hereinto 


* >? added). 


39. The power of reasoning, the pur- 
pose of industrial jurisprudence and the 
logic of the law. presented with terse 
force in this pronouncement cannot be 
missed. The new contract which is 
created by an award continues to govern 


the relations between the parties “till 
ıt is displaced by another contract”. 
40. Another Bench of three Judges, 


speaking through Chief Justice Gajendra- 
gadkar, in Md. Quasim Larry’s case (1964) 
7 SCR 419 at 422: (AIR 1964 SC 1699) 
has ratiocinated on similar lines: 


‘When an award is made’ and it pre- 
scribes a new wage structure, ‘in law the 
old contractual wage -structure becomes 
inonerative and its place is taken by the 
wage structures prescribed: by the award, 


In a sense, the latter wage structure. 
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must be deemed to bea ccntract between 
the parties’ because that, in substance, is 
the effect of industrial adjudicatien. 
‘The true legal position is that when n- 
dustrial disputes are decided by indes- 
trial adjudication and awards are made, 
the said awards supplant contractual 
terms in respect of matters covered by 
them and are substituted for them’ 
S. ‘In this connection, we may 
incidentally refer to the Jecision of tnis 
Court in the South Indian Bank Ltd. v. 
A. R. Chacko (1964) 5 SCR 625: (AIR 
1964 SC 1522) where it has been observed 
by this Court that the very purpose for 
which industrial adjudication has been 
given the peculiar authority and right of 
making new contracts between employ=rs 
and workmen makes it: reasonable to 
think that even though the period of 
operation of the award and the per.od 
for which it remains binding on the par- 
ties may elapse — in respect of both of 
. which special provisions have been made 
under Sections 23 and 29 respectively — 
the new contract would continue to 
govern the relations between the paries 
till it is replaced by another contract. 
This observation clearly and emphatically 
brings out that the terms prescribed by 
an award, in law, and in substance, con- 
stitute a fresh contract between he 
parties, (emphasis hereinto ' ’ added. 


41. Again, a Bench of four Judges in 
the Indian Oil Corporation case (1976) 1 
SCR 110: (AIR 1975 SC 1856) reiterated 
the same principle in the context of Sec- 
tion 9A of the I.D. Act although the ccurt 
did not specifically advert to Chacko’s 
case (supra). In the Indian Oil Corpcra- 
tion case the question turned on the 
management seeking to effect changes in 
the service conditions of the workmen. 
The Court made observations which have 
pertinence to the non-extinguishment of 
the contract of service until a negotieted 
' or adjudicated substitution comes into 
being. Fazal Ali, J. speaking for the 
bench observed : (1976) 1 SCR 110 at 117: 
(AIR 1975 SC 1856). i 


- In the circumstances, therefore, See- 
tion 9A of the Act was clearly appliceble 
and the non-compliance with the pro- 
visions of this section would. undoubtedly 
raise a serious dispute between the par- 
ties so as to give jurisdiction to the iri- 
bunal to give the award. ‘If the appel- 
lant wanted to withdraw -he Assam Cem- 
- pensatory Allowance it should have given 
notice.to the workmen, negotiated the 
matter with them and arrived at seme 
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settlement instead -of ' withdrawing the 
(em-: 
* > added). 
shows (a) that unilat- 
eral variation by the management 
is an exercise in futility, and (b) an 
award or settlement must take the place 
of the contract sought to be varied. We 
have a similar situation in the present 
case vis a vis the notice under Sec- 
tion 9A and the ruling in the Indian Oil 
case (supra) is a helpful guide. 

42. A passing reference was made to 
a possible difference between an award 
and a settlement when it comes to ter- 
mination of the terms. We have indicat- 
ed already that a closer study of the 


phasis hereinto 


‘scheme of the ID Act shows the distinc- 


tion, if any, to be no more than between 
Tweedledum and Tweedledee. A Divi- 
sion Bench of. the Bombay High Court 
had occasion to examine the effect of a 
notice under Section 19 (2) of the I. D. Act 
in terminating a settlement and that rul- 
ing deserves specia] mention because it 
deals with the survival beyond the two- 
months notice of termination of a settle- 
ment (not an award). Tarkunde J, speak- 
ing for the Bench and following Chacko’s 
case (AIR 1964 SC 1522} (supra) observed 
in the context of notice to terminate the 
settlement under Section 19 (2):. Maruti 
Mahipati Mullick v. Polson Ltd, 1970 
Lab IC 308 at 310 (Bom). 


Even if a notice of its intention to ter- 
minate the settlement was given by 
either party, the settlement did not auto- 
matically cease to be operative on the 
expiry of two months from the date of 
the notice. The legal position is that 
the terms of a settlement continue to. 
govern the relations between. the par- 
ties after the notice of termination and 
the expiry of two months thereafter, 
‘until the settlement is replaced by a valid 
contract or award between the parties.’ 
This was laid down by the Supreme 
Court in South Indian Bank Ltd. v.. 
Chacko (1964) 1 Lab LJ 19 : (AIR 1964 SC 
1522), while dealing with the binding 
effect of an award under the provisions 
contained in sub-section (6) of Section 19 
of the Industrial Disputes Act. The Au- 
thority in the present case was, therefore, 
not justified in rejecting the workmen’s 
application on the ground that the settle- 
ment on which the workmen relied had 
ceased to be operative. (emphasis hereinto 
">? added). : 


43. A precedent, as Disraeli said, em- 
balms a.principle. We have pointed out 
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the principle and cited the precedents. 
There is more to it than mere wealth of 
precedents or what Burke called ‘the 
deep slumber of a decided opinion’, It 
enlivens industrial peace, avoids labour 
discontent and helps to set the stage for 
next negotiations for better terms for 
workers, Economic freedom of the weak- 
er sections is behind these precedents. 
almost reminding us of Tennyson; 

A land of settled government, 

A land of just and old renown, 

Where freedom slowly broadens down 

From precedent to precedent, 


The law is lucid and the justice manifest 
on termination notice or notice of change 
the award or settlement does not perish 
but survives to bind until reincarnation, 
in any modified form, in a fresh regula- 
tion of conditions of service by a settle- 
ment or award. Precedents often broad- 
ly guide but when on the same point 
willy-nilly bind. So here, even if I 
would, I could not and even if I could, 
-I would not depart from the wisdom in 
Chacko’s case (supra) with consistent case- 
flow before and after. An aching void, 
an abhorrent vacuum, a legicidal situa- 
tion of industrial clash cannot be a judi- 
cial bonus when the constitutional com- 
mand js social justice. 


44. The catena of cases we have 
briefly catalogued discloses an unbroken 
stream of case-law binding on this court, 
the ratio whereof, even otherwise, com- 
mends itself to us. The award or settle- 
ment under the ID Act replaces the ear- 
lier contract of service and is given ple- 
nary effect as between the parties. It is not 
a case of the earlier contract being kept 
under suspended animation but suffering 
supersession. Once the earlier contract is 
extinguished and fresh conditions of ser- 
vice are created by the award or the set- 
tlement, the inevitable consequence is 
that even though the period of operation 
and the span of binding force expire, on 
the notice to terminate the contract be- 
ing given, the said contract continues to 
govern the relations between the parties 
until a new agreement by way of settle- 
ment or statutory contract by the force 
of an award takes its place. If notice 
had not been given, the door for raising 
an industrial dispute and fresh con- 
ditions of service would not have been 
legally open. With action under Sec- 
tion 9A, “Section 19 (2) or (6), the door is 
ajar for disputes being raised and resolv- 
ed. This, in short, is the legal effect not 
the lethal effect of invitation to indus- 
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trial trial of strength with no contract of 
service or reversion to an obsolete and 
long ago ‘dead’ contract of service, 


45. It is inconceivable that any other 
alternative subsists. For instance, im- 
agine a case where for 30 years an award 
or settlement might have given various 
benefits to employees and at the end of 
30 years a notice terminating the settle- 
ment were given by the employer. Does 
industrial law absurdly condemn the 
parties to a reversion to what prevailed 
between them 30 years ago? If the em- 
ployees were given Rs. 100 as salary in 
1947 and, thereafter, by awards and set- 
tlements the salary scale was raised to 
Rs, 1000 could it; be the Management 
might, by unilateral yet disastrous action 
give notice under Section 19 (2) ar (6) 
terminating the settlement or award, tell 
the workers that they would be paid 
Rs. 100 which was the original contract 
although in law that contract had been 
extinguished totally by a later contract 
of settlement or by force of an award? 
The horrendous consequences of such an 
interpretation may best be left to im- 
agination. Moreover, if industrial peace 
is the signature tune of industrial law, 
industrial violence would be the vicious 
shower of consequences if parties were 
relegated either to an ancient and ob- 
solete contract or to a state of lawless 
hiatus. No canon of interpretation of 
statutes can compel the court to con- 
strue a statutory provision. in this man- 
ner. We have, no doubt that the pre- 
cedents on the point, the principles of in- 
dustrial law, the constitutional sympathy 
of Part IV and the sound rules of statu- 
tory construction converge to the same 
point that when a notice intimating ter- 
mination of an award or settlement is 
issued the legal import is merely that the 
stage is set for fresh negotiations or 
industria] adjudication and until either 
effort ripens into a fresh set of conditions 
of service the previous award or settle- 
ment does regulate the relations between 
the employer and the employees. “he 
court never holds justice as hostage with 
law as janitor! Law, if at all, liberates - 
justice through the judicial process. 
Fundamental error can be avoided only 
by remembering fundamental values. 


46, At this stage I may record my 
firm conclusion that for the reasons al- 
ready given the settlement under the ID 
Act does not suffer death merely because 
of the notice issued under Section 19 (2). 
All that is done is a notice ‘“intimating 
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its intention to terminate the award”, 
The award even if it ceases to be opera- 


tive qua award, continues qua contract. . 


Therefore, if the ID Act regulates the 
jura] relations between the LIC and its 
employees — an ‘if? we will presently 
scan — then the rights under the settle- 
merits of 1974 remain until replaced by 
a later award or settlement. 

‘47. In my view, to reverse the High 
Court’s holding will be to disregard the 
consistent, current of case-law — a step I 
hesitate to take in the sensitive area of 
labour relations under 2 Constitution 
with social justice slant. Lord Herschell 
in Russell v. Russell (1897) AC 395 ob- 
served: Robert Stevens, Law and Poli- 
tics, p. 92, £ n. 83. ` 

I have no inclination towards a blind 
adherence to precedents. I am conscious 
that the law must be moulded by adapt- 
ing it on established principlés to the 
changing conditions which social develop- 
ment involves. 


48. The next logical question then is as 
to whether the ID Act is a general logis- 
lation pushed out of its province because 
of the LIC Act, a special legislation in 
relation to the Corporation employees, 
Immediately, we are confronted with the 
question as to whether the LIC Act is a 
special legislation or a general legisla- 
tion because the legal maxim gene- 
ralia specialibus non  derogant is 
ordinarily attracted where there is a 
conflict between a special and a general 
statute and an argument of implied re- 
peal is raised. Craise states the law cor- 
rectly: (Craise on Statute Law, 1963 Edn. 
pp. 376-7), 


The general rule, that prior statutes 
are held to be repealed by implication by 
subsequent statutes if the two are re- 
pugnant, is said not to apply if the -prior 


enactment is special and the subsequent- 


enactment is general, the rule of law be- 
ing, as stated by Lord Selbourne in 
Seward v. Vera Cruz, (1884) 10 AC 59 at 
p. 68 “that where there are general words 
` in a later Act capable of reasonable and 
sensible application without extending 
them to subjects specially dealt with by 
earlier legislation, you are not to hold 
that earlier and special legislation in- 
directly repealed, altered, or derogated 
from merely by force of such general 
words, without any indication of a parti- 
cular intention to do so”, “There is a 
_ well-known rule which has application to 
this case, which is that a subsequent 
general Act does not affect a prior special 
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Act by implication. That this is the law 
cannot be doubted, and the cases on the 
subject will be found collected in the 
third edition ‘of Maxwell is generalia ` 
specialibus non derogant — i.e. general 
provisions will not abrogate special pro- 
visions. ‘When the legislature has given 


_its attention to a separate subject and 


made provision for it, the presumption is 
that a subsequent general enactment is 
not intended to interfere with the spe- 
cial provision unless it manifests that in- 
tention very clearly, Each enactment 
must be construed in that respect accord- 
ing to its own subject-matter and its own 
terms. 


49, The crucial question which de- 
mands an answer before we settle the 
issue is as to whether the LIC Act is a 
specia] ‘statute and the ID Act a general 
statute so that the latter pro tanto re- 
peals or prevails over the earlier one. 
What do we mean by a special statute 
and, in the scheme of the two enactments 
in question, which can we regard as the 
special] Act and which the general? An 
implied repeal is the last judicial refuge 
and unless driven to that conclusion, is 
rarely resorted to. The decisive point is 
as to whether the I. D. Act can be 
displaced or dismissed as a gene- 
ral statute. If it can be and if the 
LIC Act is a special statute the proposi- 
tion contended for by the appellant thaf 


. the settlement depending for its sustenance 


on the ID Act cannot hold good against 
Section 11 and Section 49 of the LIC Act, . 
read with Reg. 58 thereunder. This ex- 
ercise constrains me to study the scheme 
of the two statutes in the context of the 
specific controversy I am dealing with. 
50. There is no doubt that the LIC 
Act, as its long title suggests, is an Act 
to provide for the nationalisation of life 


insurance business in India by. transferr- 


ing all such business to a Corporation 
established for the purpose and to pro- 
vide for the regulation and control of the 
business of the Corporation and for mat- 
ters connected therewith or incidental 
thereto, Its primary purpose. was to 
nationalise private insurance business and 
to establish the Life Insurance Corpora- 
tion of India. Inevitably, the enactment 
spelt aut the functions of the Corpora- 
tion, provided for the transfer of existing 
life insurance business to the Corporation 
and set out in detail how the manage- 
ment, finance, accounts and audit of tha 
Corporation should be conducted.  Inci- 
dentally, there was provision for trans-. 
fer of service of existing employees of 
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_ the insurers to the Corporation and, a 
incidentally, their conditions of service 
also had to be provided for. The power 
to make regulations covering all matters 
of management was also vested in ap- 
propriate authorities. It is plain and 
beyond: dispute that so far as nationali- 
sation of insurance business is concerned, 
the LIC Act is a special legislation, but 


equally indubitably is the inference, from’ 


a bare perusal of the subject, scheme and 
sections, and understanding of the ana- 
tomy of the Act, that it has nothing to de 
with the particular problem of disputes 
between employer and employees, or in- 
vestigation and adjudication of such dis- 
putes, It does not deal with workmen and 
disputes between workmen and employers 
or with industrial disputes, The Corpora- 
tion has an army of employees who are 
not workmen at all. For instance, the 
higher echelons and other types of em- 
ployees do not fall within the scope of 
workmen as defined in Section 2 (s) of 
the ID Act. Nor is the Corporation's 
main business investigation and adjudica- 
tion of labour disputes any more than 
„a motor manufacturer’s chief business is 
spraying paints! 


51. In determining whether a statute 
is a special or a general one, the focus 

ust be on the principal subject matter 
plus the particular perspective. For 
certain. purposes, an Act may be general 
and for certain other purposes it may -be 
-special and we cannot blur distinctions 
when dealing with finer points of law. 
In law, we have-a cosmos of relativity. 
not absolutes —- so too in life. The ID 
Act is a special statute devoted wholly 
to investigation and settlement of indus- 
trial disputes which provides definitional- 
iy for the nature of industrial disputes 
coming within its ambit. It creates an 
infra-structure for investigation into, 
solution of and adjudication, upon in- 
dustrial disputes. It also provides the 
necessary machinery for enforcement of 
awards and settlements. From alpha to 
omega the ID Act has one special mis- 
sion — the resolution of industrial dis- 
putes through specialised agencies accord- 
ing to specialised procedures and. with 
special reference to the weaker categories 
of employees coming within the defini- 
tion of workmen, Therefore, with refer- 
ence to industrial disputes between em~- 
ployers and workmen, the ID Act is a 
special statute, and the LIC Act does not. 
speak at all with specific reference to 

orkmen. On the other hand, its powers 
elate to the general aspects. of nationa- 
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lisation, of management when ` private 
businesses are nationalised and a plura- 


- lity of problems which, incidentally, in- 


volve transfer of service of existing em- 
ployees of insurers. The workmen qua 
workmen and industrial disputes between 
workmen and the employer as such are 
beyond the orbit of and have no specific 
or special place in the scheme of the) 
LIC Act. And whenever there was a dis~ 
pute between workmen and management 
the ID Act mechanism was resorted to, . 


52. What are we confronted with in 
the present case, so that I may determine 
as between the two enactments which 
is the special? The only subject which 
has led to this litigation and which > is 
the bone of contention between the par- 
ties is ‘an industrial dispute between the 
Corporation and its workmen’ qua work- 
men. If werefuse to be obfuscated by legal 
abracadabra and see plainly what is so 
obvious, the conclusion that flows, in 
the wake of the study I have made, is 
that vis-a-vis ‘industrial disputes’ at the 
termination of the settlement as between 
the workmen and the Corporation the 
Ip Act is a special legislation and the 
LIC Act a general legislation,. Likewise, 
when compensation on nationalisation is 
the question, the LIC Act is the special 
statute. An application of the generalia 
maxim as expounded by English text- 
books and decisions leaves us in no doubt 
that the ID Act being special law, prevails 
over the LIC Act which is but general 
law, 


53. I am satisfied in this conclusion by 
citations but I content myself with a 
recent case where this Court tackling a 
closely allied question came to the identi- 
cal conclusion. [U. P. State Electricity 
Board v. H. S. Jain, 1979-1 SCR 355: 
(AIR 1979 SC 65)]. The problem that 
arose there was as to whether the stand- 
ing orders under the Industrial Employ- 
ment (Standing Orders) Act, 1946, prevail- 
ed as against Regulations regarding the 
age of superannuation made by the Elec- 
tricity Board under the specific power 
vested by Section 79 (c) of the Electricity 
(Supply) Act, 1948, which was contended 
to bea speciallaw as against the Indus- 
trial Employment (Standing Orders) Act. 
This Court (a bench of three arene) 
speaking through Chinnappa Reddy, J i 
observed : (ibid at 365-66). 


The maxim “Generalia specialibus non 
derogant”. is quite well known. The rule 
flowing from-the maxim has been ex- 
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` plained in -Mary Seward v, Veera Cruz, 
(1884) 10 AC 59-at 68 as follows: ` 

“Now if anything be c2rtain it is this, 
that where there are gen2ral words in 4 
later Act capable of reasznable and sen- 
sible application without extending them 
to subjects specially dealt with by earlier 
legislation, you are not to hold that ear- 
lier and special legislation indirectly re- 
pealed, altered, or derogated from merely 
by force of such general words, without 
any indication of a particular intention 
to do so”. 

In J. K. Cotton Spinring & Weaving 
Mills Co, Ltd, v. State of Uttar Pradesh, 
AIR 1961 SC 1170, this Court observed 
(at page 1174): 


. “The rule that general provisions 
should yield to specific provisions is not 
an arbitrary principle made by lawyers 
and Judges but springs from the common 
understanding of men an= women that 
when the same person gives two direc- 
tions one covering a large number of mat- 
ters in general and another to only some 
of them his intention is that these latter 
directions should prevail as regards these 
while as regards all the rest the earlier 
direction should have effect,” 


We have already shown that the Tn- 
dustrial Employment (Standing Orders) 
Act isa special Act dealing with a specific 
subject, namely with conditions of ser- 
vice, enumerated in the Schedule, of 
workmen in industrial establishments. It 
is impossible to conceive hat Parliament 
sought to abrogate the provisions of the 
Industrial Employment (Standing Orders) 
Act embodying as they dz hardwon and 
precious rights of workme= and prescrib- 
ing as they do an elaborate procedure, 
including a quasi-judicial determination, 
by a general, incidental provision like 
Section 79 (c) of the Eleccricity (Supply) 
Act. It is obvious that Par_iament did not 
have before it the Standing Orders Act 
when it passed the Electricity (Supply) 
Act and Parliament never meant that the 
Standing Orders Act should stand pro 
tanto repealed by Section 79 (c) of the 
Electricity Supply Act. We are clearly 
of the view that the provisions of the 
Standing Orders Act must prevail over 
Section 79 (c) of the Electricity Supply 
Act, in regard to matters to which the 
Standing Orders Act applies, ` 


I respectfully agree and apply the reason- 
ing and the conclusion to the near-iden- 
tical situation before me and ‘hold that 
the ID Act relates specially and specifi- 


cally to industrial. disputes tetween work- ` 
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men and employers and the LIC Act, 
like the Electricity (Supply) Act, 1948, 1s 
a general statute which is silent on 
workmen’s disputes, even though it may 
be a special legislation regulating the 
take-over of private insurance business, 


54. A plausible submission was made 
by the appellants, which was repelled by 
the High Court, that the LIC Act contain- 
ed provisions regarding conditions of 
service of employees and they would be 
redundant if the ID Act was held to pre- 
vail, This is doubly fallacious. For one 
thing, the provisions of Sections 11 and 
49 are the usual. general provisions giv- 
ing a statutory corporation (like a muni- 
cipality or university) power to recruit 
and prescribe conditions of service of its 
total staff — not anything special regard- 
ing ‘workmen’. This Court in Bangalore 
Water Supply and Sewerage case (1978) 
2 SCC 213: (AIR 1978 SC 548) (7 Judges’ 
Bench) and long ago in D. N. Banerji v. 
iP. R. Mukherjee, 1953 SCR 302: (AIR 
1953 SC 58) (5 Judges’ Bench) has held 
that the ID Act applied to workmen em- 
ployed by those bodies when disputes 
arose, The general provision would’ still 
apply to other echelons and even to work- 


.men if no industrial dispute was raised, 


redundant words 
Corporation, like a 
University, employed not only workmen 
but others also and to regulate their con~ 
ditions of service, power was needed. 
Again, in situations where no dispute 
arose, power in the employer to fix the 
terms of employment had to be vested. 
This is a common provision of a general 
sort, not a particularised provision to 
canalise an industrial dispute. 


Secondly, no case of 


55. What is special or general is wholly 
a creature of the subject and context 
and may vary with situation, circum- 
stances and angle of vision. Law is no 
abstraction but realises itself in the liv- 
ing setting of actualities. Which is a 
special provision and which general, de- 
pends on the specific problem, the topic 
for decision, not the broad rubric nor 
any rule of thumb, The peaceful co-ex~ 
istence of both legislations is best achiev- 
ed, if that be feasible, by allowing to 
each its allotted field for play, Sense and 
sensibility, not mechanical rigidity gives 
the flexible solution. It is difficult for 
me to think that when the entire indus- 
trial field, ` even covering municipalities, ` 
universities, research councils and the 
like, is regulated in the critical. area of 
industrial disputes by the ID Act, Parlia- 
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ment would have provided ‘an oasis tor 
the Corporation where labour demands 
can be unilaterally ignored. The general 
words in Secs. 11 and 49 must be read 
contextually as not covering industrial 
disputes between the workmen and the 
Corporation. Lord Haldane had, for in- 
stance in 1915 AC 885 (891) observed 
that (The Political Tradition : The Lord 
Chancellors, 1912-1940 p. 221). 


“General words may in certain cases 
properly be interpreted as having a 
meaning: or scope other than the literal 
or usual meaning, They may be so inter- 
preted where the scheme appearing from 
the language of the Legislature, read in 
its entirety, points to consistency as re- 
quiring . modification of what would be 
the meaning apart from any context, or 
apart from the general law”, 


To avoid absurdity and injustice by judi- 
cial servitude to interpretative literaiity 
is a function of the Court and this leaves 
me no option. but to hold that the ID Act 
holds where disputes erupt and the: LIC. 
Act guides where other matters are con- 
cerned. In the field of statutory interpre- 
tation there are no inflexible formulae or 
foolproof mechanisms, The sense and sensi- 
bility, the setting and the scheme, 
perspective and the purpose — these. help 
the judge to navigate towards the harbour 
of true intendment and meaning. The 
‘legal dynamics of social justice also guide 
the court in statutes of the type we are 
interpreting. These plural considerations 
lead me to the conclusion that the ID Act 
is a special statute when industrial dis- 
putes, awards and settlements are the 
topic of controversy, as here. There may 
be other matters where the LIC Act vis- 
a-vis the other statutes will be a special 
law. I am not concerned with euch i bys 
pothetical situations now. 


56, I have set out, right at the outset that 
my perspective must be benign in tune 
with Part IV of the Constitution. In the 
U.P. State Electricity Board case (1979) 1 
SCR 355 at 362: (AIR 1979 SC 65). this 
Court underscored the same approach: 


Before examining the rival conten- 
tions, we remind ourselves that the Con- 
stitution has expressed a deep concern 
for the welfare of workers and ‘has pro- 
vided in Article 42 that the State shall 
make provision for securing just - and 
humane conditions of work and in Arti- 
cle 43 that the State shall endeavour to 
secure, by suitable legislation or econo- 
mic organisation or in any other way, to 
all workers, agricultural, „industrial or 
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otherwise, work, a living wage,’ condi- 
tions of work ensuring a decent standard 
of life and. full enjoyment of leisure ete. 
These are among the ‘Directive Princi- 
The mandate of 
Article 37 of the Constitution is that 
while the Directive 
Policy shall not be enforceable by any 
Court, the principles are ‘nevertheless 
fundamental in the governance of the 
country’ and ‘it shall be the duty of the 
State to apply these principles in mak- 
ing laws’. Addressed to Courts, what 
the injunction means is that while courts 
are not free to direct the making of 
legislation, courts are bound to evolve, 
affirm and adopt principles of interpreta- 
tion which will further and not hinder 
the goals set out in the Directive Princi- 
ples of State Policy. This command of 
the Constitution must be ever present in 
the minds of judges when interpreting 
statutes which concern themselves direct- 
ly or indirectly with matters set out in 
the Directive Principles of State Policy, 

57. Whatever be the powers of regulation 
of conditions of service including payment 
or non-payment of bonus enjoyed by the 
employees of the Corporation under the 
LIC Act, subject to the directives of the 
Central Government, they stem from a 
general Act. and cannot supplant, subvert 
or substitute the special legislation which 
specifically deals- with industrial disputes 
between workmen and their’ employers, 


Principles of State — 


In this view, other questions, which have | 


been argued at length and considered by 
my learned brother,..do not demand my 
discussion. The High Court was right in 
its conclusion and I affirm its judgment, 
I, therefore, direct the Corporation to 
fulfil its obligations in terms of the .1974 
settlements and start negotiations, like a 
model employer, for a fair settlement of 
the conditions of service between itself 
and its employees having realistic and 
equitable regard to the prevailing condi- 
tions of life, principles of industrial justice 
and the directives underlying Part IV of 
the Constitution. 


58. Judicial. review of administrativa 
action and judicial interpretation of le- 
gislative provisions have serious limita- 
tions. Nevertheless, that power is a 
constitutional fundamental which must 
be exercised circumspectly but without 
being scared by statutory omnipotence or 
executive finality. The Words of Prof, 
Wade come to one’s mind: 

The law is still developing, but the im- 
portant thing is that the Courts once 
again aces as they had always done 
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except in their period. of amnesia, that 
part of their duty was to require public 
authorities to respect certain basic rules 
of fairness in exercising powa over the 
citizen, 


59. I dismiss the appeal “with costs, 
This disposes of Transfer Case No, 1 of 
1979 also in which the order has to be 
that a writ will issue to the Corporation 


compelling it to carry out the terms of . 


the Settlements of 1974 and injuncting 
it from: acting upon or giving effect to 
the impugned notices, circulars and the 
said amended Government Order the said 
amended Staff Regulations being An- 
nexures F, H, J, K and L thereto. 


PATHAK, J.:— 60. I have read with 
great respect the separate judgments of 
my brother Krishna Iyer and my brother 
Koshal but in view of the importance of 
the questions raised I propose to deliver a 
separate judgment, 


61. The facts of the case have already 
been set out-in the judgments prepared 
by my learned brothers. I need mention 
again a few only. Clause (3) of the two 
Settlements of 24th January, 1974 and 6th 
February, 1974 made the following provi- 
sions respecting bonus: 


“(i) No profit sharing bonus shall be 
paid. However, the Corporation may, sub- 
ject to such directions as the Central Gov- 
ernment may issue from time to time, 
grant any other kind of bonus to its class 
m and IV employees, 


(ii) An annual cash bonus will be paid 
to all class IIT and class IV employees at 
the rate of 15% of the annual salary...... 
actually drawn by an employee in respect 
of the financial year to which the bonus 
relates, 


(iii) Save as provided herein all other 
terms and. conditions attached to the ad- 
missibility and payment of bonus shall be 
as laid down in the settlement on bonus 
dated the 26th June, 1972.” 


62. The settlements ware operative 
from ist April, 1973 to 31st March, 1977. 
On 3rd March, 1978 the Life Insurance 
Corporation (the “Corporation”) issued a 
notice, purportedly under S. 19 (2), Indus- 
trial Disputes Act, 1947, of its intention 
to terminate the settlements on the ex- 
piry of two months because of economic 
and other. reasons. The nctice, however, 
recited the reservation that the material 
provisions of the Industria] Disputes Act 
did not apply to the Corporation and that 
the notice was not necessary, Another 
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notice, this time under Section 9A, Indus- 
trial Disputes Act and issued on the same 
date, stated that it was intended to effect 
a change in the conditions of service of 


. the workmen with effect from Ist June, 


1978. The change notified related to the 
existing provision for bonus, A new 
clause was proposed, 

63. The Life Insurance Corporation: 
(Alteration of Remuneration and other 
Terms and Conditions of Service of Em- 
ployees) Order, 1957 (the ‘“Standardisa- 
tion Order”) was amended under S. 11 (2), 
Life Insurance Corporation Act (the “Cor- 
poration Act”) on 26th May, 1978 with ef- 
fect from ist June, 1978 . substituting a 
new clause (9) for the original clause in 
respect of bonus, On the same date, the 
Corporation acting under clauses (b) and 
(bb) of Section 49 (2) of the same ‘Act 
amended the Life Insurance Corporation 
(Staff) Regulations, also with effect from’ 
lst June, 1978 and substituted for the ex- 
isting provision a new Regulation 58 
along the same lines. Clause (9) of the 
Standardisation Order and Regulation 58 
of the (Staff Regulations) now read as fol- 
lows :` 

“No employee of the Corporation shall 
be entitled to profit-sharing bonus, . How- 
ever, the Corporation may, having regard 
to the financial condition of the Corpora- 
tion, in respect of any year and subject to 
the previous approval of the Central Gov- 
ernment, grant non-profit-sharing bonus 
to its employees in respect of that year at 
such rates as the Corporation may think 
fit and on such terms and conditions as it 
may specify as regards the eligibility of 
such bonus,” 


64. The amendments made in the 
Standardisation Order ` and the Staff Re~ 
gulations, in their application to the work- 
men of the Corporation, were made for 
the purpose of nullifying any further 
claim to annual cash bonus'in terms of 
the settlements of 1974. The workmen 
challenged the validity of the amendments 
in so far as it affected their claim to the 
bonus, and the Allahabad High Court hav- 
ing found in their favour, the Corporation 
has appealed to this Court. An identical 
controversy is the subject-matter of a 
writ petition filed in the Calcutta High 
Court and transferred to this Court. 

65. The first question is whether the 
new clause (9) of the Standardisation 
Order succeeds in defeating the claim of 
the workmen. To determine that, Sec. 11 
of the Corporation Act must be examined. 
Sub-section (1) guarantees to the transfer- 
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red employee the same tenure, at the 
Same remuneration and upon the seme 

’ terms and conditions on his transfer to 
the Corporation as he enjoyed on the ap- 
pointed day under the insurer, and he is 
entitled to them until they are duly alter- 
ed by- the Corporation or his employment 
in the Corporation is terminated. The sub- 
section envisages alteration by the Cor- 
poration, 


66, Sub-section (2) of Section 11, by 
its first limb, confers power on the Cen- 
tral Government to alter the scales of re- 
muneration and other terms and cor:di- 
tions of service applicable to transferred 
employees. Predictably, when the trans- 


ferred employees of different insurers 
were brought together in common 
employment -under the Corporation - 
they would have been enjoying 
different scales of remuneration and 
other terms and conditions of ser- 
vice. The power under this par 


of sub-section (2) is intended for the 
purpose of securing uniformity among 
them. The second limb of sub-section (2) 
is the source of controversy before us. It 
empowers the Central Government to re- 
duce the remuneration payable or revise 
the other terms and conditions of service. 
That power is to be exercised when the 
Central Government is satisfied that the 
interests of the Corporation and its policy- 
holders require such reduction or revi- 
sion, The question is whether the provi- 
sion is confined to transferred employees 
only or extends to all employees general- 
ly. In my opinion, it is confined to trans- 
ferred employees. The provision is a part 
of the scheme enacted in Chapter IV pro- 
viding for the transfer of existing life in- 
surance business from the insurers to th? 
Corporation, and the attendant concom- 
itants of that process. There is provision 
for the transfer of the ‘assets and liabili- 
ties pertaining to the business, of provi- 
dent funds, superannuation and other like 
funds, of the services of existing əm- 
ployees of insurers to the Corporation and 
also of the services of existing employees 
of chief agents of the insurers to the Cor- 
poration, and finally for the payment of 
compensation to the imsurers for the 
transfer of the business to the Corpora- 
tion. They are all provisions relating to 
the process of transfer. Sub-section (2) of 
Section 11 is a part of that process, invol- 
ving as it does the integration of the Zor- 
poration’s staff and labour force. While 
the first limb of the sub-section provides 
for securing uniformity among the trans- 
ferred employees in regard to their scales 
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of remuneration and other terms and con- 
ditions of service, the second limb pro- 
vides that if after such uniformity has 
been secured, or even in the process of 
securing such uniformity, the Central 
Government finds that the interests of 
the Corporation and its policyholders re- 
quire a reduction in the remuneration 
payable or revision of the other terms and 
conditions of service applicable to those 
employees, it may make an order accord- 
ingly. It is true that the words “em- | 
ployees or any class of them” in the 
second limb are not prefaced by the 
qualifying word “transferred” or “such”, 
But that was hardly necessary when re- 
gard is had to the mosaic of sections in 
which the provision is located. Admitted- 
ly, the first limb of sub-section (2) relates 
to transferred employees only, and it 
must be held that so does the second 
limb. Both provisions are intended to con- 
stitute a composite process for rationa- 
lising the scales of remuneration and 
other terms and conditions of service —of 
transferred employees with a view not 
only to effecting a standardisation be- 
tween the transferred employees but also 
to revising their scales of remuneration, 
and terms and conditions of service to a 
pattern which will enable the newly estab- 


‘lished Corporation to become a viable 


and commercially successful enterprise. 
The standpoint cf the second limit of the 
sub-section. as its language plainly indi- 
cates, is provided by the interests of the 
Corporation and its policyholders, For 
that reason, it is open to the Central Gov- 
ernment under the sub-section to ignore | 
the guarantee contained in sub-section (1) 
of Section 11 in favour of the employees, 
or anything contained in the Industrial 
Disputes Act, 1947, or any other law for 
the time being in: force or any award, 
settlement or agreement for the time be- 
ing in force. Benefits conferred there- 
under on the employees must yield to the 
need for ensuring that the Corporation 
and its policyholders do not suffer un- 
reasonably from the burden of such bene- 
fits. The need for such a provision arises 
because it is a burden by which the Cor- 
poration finds itself - saddled upon the 
transfer, a burden not of its own making. 
Unless the statute provided for such re- 
lief, the weight of that burden could con- 
ceivably cripple the successful working 
of the Corporation from its inception as a 
business organisation. It is a situation to 
be distinguished from what happens when 
the Corporation launched on its normal 


course, voluntarily assumes, in the course 
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of its working, obligations in respect .of 
its employees or becomes subject to sach 
obligations by reason of subsequent indus- 
trial adjudication. Like eny other €m- 
ployer, the Corporation is then open to 
the normal play of industrial relations in 
contemporary or future time, That ithe 
two provisions of sub-section (2) are 
linked with the process of transfer and 
integration is further indicated by the eir- 
cumstance that the power thereunder is 
vested.in the Central Government. The 
scheme of the sections in Chapter IV in- 
dicates generally that Parliament has ap- 
pointed the Central Government as the 2f- 
fective and direct instrumentality for 
bringing about the transfer and integza- 
tion in the different sectors of that pco- 
cess, 


67. There is no dangèr of an order 
made by the Central Government under 
the second limb of sub-section (2) in te- 
spect of transferred employees beng 
struck down on the ground that it vio- 
lates the equality provisions of Part IIT of 
the Constitution because similar act:on 
has not been taken in respect of newly <e- 
cruited employees, So long as such order 
is confined to what is necessitated by the 
process of transfer and integration, the 
transferred employees constitute a reascn- 
ably defined class in themselves and form 
no common basis with newly recruited 
employees, 


_ 68. Iam unable to subscribe to the 
view that the second limb to sub-sec. [2) 
of Section 11 is related to employees 
generally, that is to say, both transferred 
- and newly recruited employees, of ihe 
Corporation. 


69. Another point is whether the 
power under the second limb of sub-sec- 
tion (2) of Section 11 can be exercised 
more than once. Clearly, the answer must 
be in the affirmative. To effectuate the 
transfer appropriately and completely it 
may be necessary to pass through differ- 
ent stages, and at éach stag2 to make a če- 
finite order. So long as the complex of 
orders so made is necessarily linked with 
the process of transfer anc integration, it 
is immaterial that a succession of orders 
is made. I am not impressed by the cir- 
cumstance that the original Bill moved in 
Parliament for amending sub-sec. (2) of 
Section 11 contained ) the words “fran 
time to time” and that thcse- words were 
subsequently deleted wken enactment 
took place. The intent of the legislative 
provision must be discovered prinariy 
from the legislation itself. 
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70.. Now turning to the notification 
dated 26th May, 1978 which inserted the 
new clause (9) in the Standardisation 
Order, it is evident from the recital with 
which it opens that it is intended to ap- . 
ply to transferred employees only. It de- 
clares explicitly that the Central Govern- 
ment is satisfied that a revision of the 
terms and conditions of service of the 
transferred employees is considered 
necessary. However, there is nothing to 
show that the amendment is related to 
the process of transfer and integration. 
On the contrary, the circumstance that an 
identical provision has been made by the 
Corporation, with the prior approval of 
the Central Government, in the new Re- 
gulation 58 by a notification issued under 
both clauses (b) and (bb) of Section 49 (2), 
that is to say, in respect of both newly 
recruited as well as transferred em- 
ployees, demonstrates that the provision 
has no particular relationship with that 
process. Accordingly, I am of opinion that 
the notification dated 26th May, 1978 
purporting to amend the Standardisation 
Order is invalid. It has no effect on the 
right to bonus claimed by the workmen. 


71. That takes us to the question whe- 
ther the new Regulation 58 inserted in the 
(Staff) Regulations by the Life Insurance 
Corporation of India (Staff) Second 
Amendment Regulations, 1978 can be in- 
voked against the workmen of the Cor- 
poration. 


732. The workmen contend that the 
Industrial Disputes Act constitutes spe- 
cial legislation for the résolution of indus- 
trial disputes and inasmuch as it has been 
specially enacted for the promotion of 
harmonious relations between an em- 
ployer and his workmen all matters con- 
cerning the workmen must be regarded as 
falling within the scope of the Industrial 
Disputes Act. The Corporation Act, it is 
said, has a different orientation. It is con- 
cerned primarily with the nationalisation 
of life insurance business; and ‘the em- 
ployment of a staff, and their terms and 
conditions of service as well as disputes 
concerning them, are subsidiary to the 
main purpose of nationalisation. The 
workmen, it is urged, are a special cate- 
gory of the total staff employed by the 
Corporation, and as regards them it is the 
Industrial Disputes Act and not the Cor- 
poration Act which governs, Accordingly, 
the argument goes, a settlement effected 
under Section 18 of the Industrial Dis- 
putes Act must continue to have force as 
determined by Section 19+(2)-of the Act- 
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and even thereafter, and nothing con- 
tained in the Corporation Act or the Re- 
gulations made thereunder can be permit- 
ted to affect the operation of its terms. It 
is urged that Regulation 58 cannot be ap- 
plied in the case of those employees of 
the Corporation who are “workmen” 
within the meaning of the Industria] D:s- 
putes Act. 

73. The case of the Corporation and 
the Union of India is that Regulation 58 
was framed when the settlements had 
ceased to be operative and binding under 
Section 19 (2), Industrial Disputes Act, 
that even if it be assumed that a contract 
existed between the parties at the time it 
must yield to Regulation 58, which kad 
the force of law. It was contended that as 
regards the workmen of the Corporation, 
the Corporation Act is a special law end 
the Industrial Disputes Act is the general 
law and, therefore, Regulation 58 must 
prevail over any transaction under che 
Industrial Disputes Act. 


74, Before anything more, it is neces- 
sary to ascertain the true relationship of 
the parties in respect of the settlements 
of 1974 at the time when Regulation 58 
was framed. The settlements were to re- 
main in operation for a period of four 
years ending 3lst March, 1977. Admitted- 
ly, they were settlements reached under 
the Industrial Disputes Act. There is no 
dispute that they were settlements gov- 
erned by Section 19, Industrial Disputes 
Act. Therefore, by virtue of Sec. 19 (2) 
they were binding up to 31st March, 1977. 

. the period agreed upon by the parties and 
they continued to be binding on the rar- 
ties thereafter until the expiry of zwo 
months from the date on which written 
notice of the intention to terminate the 
settlement was given by one of the par- 
ties to the other. 


75. It is desirable to appreciate what 
is a settlement as understood in the Incus- 
trial Disputes Act. In essence, it is a con- 

‘tract between the employer and the 
workmen prescribing new terms and con- 
ditions of service. These constitute a 
variation of existing terms and conditions. 
As soon as the settlement is concluded 
and becomes operative, the contract 2m- 
bodied in it takes effect and the exiszing 
terms and conditions of the workmen are 
modified accordingly. Unless there is 
something to the contrary in a particular 
term or condition of the settlement the 
embodied contract endures indefinitely, 
continuing to govern the relation between 
the parties in the future, subject cf 
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course to subsequent alteration through a 
fresh settlement, award or valid legisla- 
tion. I have said that the transaction is a 
contract. But it is also something more, 


. Conceptually, it is a “settlement”, It con- 


cludes or “settles” a dispute: Differences 
which had arisen and were threatening 
industrial peace and harmony stand re- 
solved in terms of a new contract. In 
order that the new contract be afforded a 
chance of being effectively worked out, a 
mandate obliging the parties to unreserv- 
edly comply with it for a period of time 
is desirable, It was made “binding” by the 
statute for such period. Section 19 (2) was 
enacted, The spirit of conciliation, the 
foundation of the settlement, was requir- 
ed by law to bind the parties for the time 
prescribed, Immediate reagitation in re- 
spect of matters covered by the settle- 
ment was banned. Section 23 (ce) prohibit- 
ed strikes by the workmen in breach of 
the contract and lock-outs by the emplo- 
yer in respect of such matters, A breach 
of any term was made punishable by S. 29. 
Certainty in industrial relations is essen- 
tial to industry, and a period of such cer- 
tainty is ensured by Section 19 (2), On 
the expiry of the period prescribed in the 
sub-section, the conceptual quality of the 
transaction as a “settlement” comes to an 
end, The ban lifts. The parties are no 
longer bound to maintain the industrial 
status quo in respect of matters covered 
by the settlement. They are at liberty to 
seek an alteration of the contract, But un- 
til altered, the contract continues to 
govern the relations between the parties 
in respect of the terms and conditions of 
service, 


76. The position seems comparable 
with what happens in the case of an 
award, Section 19 (3) and Sec. 19 (6) con- 
tain similar provisions. In the case of an 
award this Court has laid down in South 
Indian Bank Limited v. A. R. Chacko 
1964-5 SCR 625 : (AIR 1964 SC 1522) that 
after the period of operation of an award 
has expired, the award does not cease to 
be effective. It continues to be binding on 
the parties, by virtue of Sec. 19 (6), until 
notice has been given by one of the par- 
ties of the inténtion to terminate it and 
two months have elapsed from the date of 
such notice, Thereafter, “it will continue 
to have its effect as a contract between 
the parties that has been made by indus- 
trial adjudication In place of the old con- 
tract...... , the very purpose for which 
industrial adjudication has been given the 
peculiar authority and right of making 
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new contracts between. employers and 
workmen makes it reasonable to think 
that even though the period of operation 
of the award and the period for which ıt 
remains binding on the parties may 
elapse — in respect of both of which spe- 
cial provisions have been made uncer 
Sections 23 and 29 respectively — may 
expire, the new contract would continue 
to govern the relations between the per- 
ties till it. is displaced by another ccn- 
tract.” Later in Md, Qasim Larry, Factary 
- Manager, Sasamusa Sugar Works v. 
Muhammad Samsuddin (1934) 7 SCR 413: 
(AIR 1964 SC 1699), the court held tkat 
when an award was made and it pre- 
scribed a new wage structure, in law tne 
old contractual wage structure became 
inoperative and its place ‘was taken >y 
the wage structure prescribed by tre 


w award. The court said: 


“In a sense, the latter vrage structure 
must be deemed to be a contract between 
the parties, because that, in substance, is 


` the effect of industrial ad-udication. The - 


true legal position is that when industrial 
disputes are decided by industrial aj- 
judication and awards are made, the said 
awards supplant contractual terms in r2- 
spect of matters covered by them and ace 
substituted for them.” 

TI. Learned counsel for the Corpora- 
tion and the Union of India submit that 
the law declared by this Court in respect 
of an award does not hold true in the 
case 8f a settlement. I am unable to agre. 
Not only are the statutory provisions peT- 
taining to a settlement and an award 
comparable in this regard but, if anything, 

-|the observations if read in respect of a 
settlement, which after all is a voluntary 
agreement between the parties, woud 
seem to hold more strongly. 


78 The contract between the parties 
embodied in the settlements of 1974 set 
forth the terms and conditions of service 
when Regulation 58 was substituted in 
the (Staff) Regulations under clauses (h) 
and (bb) of Section 49 (2) o? the Corpore- 
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pose. The principal provision im the Cor- 
poration Act is Section 7, which provides 
for the transfer to, and vesting in, the 
Corporation of all the assets and liabili- 
ties appertaining to the controlled busi- 
ness of the insurers, The central purpose 


- being assured. the concomitant provisions 


followed, These included making available 
to the insurers’ employees, under S, 11 (1), 
a continuous and unbroken tenure of em- 
ployment on terms and conditions to 
which they would have been entitled on 
the “appointed day” as if the Corporation 
Act had not been passed. It was evident- 
ly intended that in running the business 
the Corporation should broadly take off 
where the insurers had ceased. For the 
purpose of enabling it to discharge its 
functions under the Act, the Corporation 
has been empowered by Section 23 to em- 


. ploy such number of persons as it thinks 


tion Act. The question is whether Regule-- 


tion 58 will prevail over the “settlemen?’ 
contract, For that purpose, it is necessary 


to examine the controversy whether te. 


Corporation Act is the general law and 
the Industrial Disputes Act the special 
law or vice versa. 


; 79. It will be noticed tha: the Corpore-. 


tion Act was enacted primarily for effect- 
ing the nationalisation of life insurance 
business by transferring all such business 
to a Corporation establishec for the pur- 


fit. The power conferred in clauses (b) and 
(bb) of Section 49 (2) to make regulations 
prescribing the terms and conditions of 
service of newly recruited as well as 
transferred employees has been conferred 
for the same purpose, that is to say, 
the purpose, specifically mentioned in 
Section 49 (1), of giving effect to the 
provisions of the Act. Clearly, the ob- 
ject behind ‘Section 11 (1), Section 23 
and clauses (b) and (bb) of Section 49 (2) 
is to provide staff and labour for the 
purpose of the proper management‘ of 
the nationalised life insurance business, 
On the other hand, the Industrial Dis- 
putes Act deals specifically with a spe- 
cial subject matter, the investigation 
and settlement of industrial disputes 
between an employer and his workmen. 
An “industrial dispute” as defined by 
Section 2 (k) is a collective dispute: It 
is a special kind of dispute. Except for 
a case under Section 2A, the entire body 
of workmen or a substantial number of 
them constitutes a party to the dispute. 
And all the employees of an employer 
are not “workmen”, Those employees 
are “workmen” who satisfy the defini- 
tion contained in Section 2 (s) A re- 
stricted category of employees is con- 
templated, and in an industrial dispute 
that category alone of all the employees 
can be interested. The resolution of in- 
dustrial disputes under the Act is en- 
visaged through the particular machin- 
ery and processes detailed therein. A 
special jurisdiction is ‘created for the 
purpose. Industrial disputes, according 
to the Act, can be resolved by settle- 
ment or award. There are provisions 


2208 S.C, 


setting forth the consequences of a set- 
tlement or an award, and there are also 
provisions indicating how a‘change can 
be initiated in the resulting industrial 
relations. Other chapters in the Indus- 
trial Disputes Act lay down the law in 
respect of strikes and lock-outs, lay off, 
retrenchment and closure and penalties 
for breach of its provisions, Plainly, if 
a settlement resolves an industrial dis- 
pute under the Industrial Disputes Act, 
it pertains to the central purpose of that 
Act, The Act constitutes special law in 
respect of a settlement reached under its 
auspices between an employer and his 
“workmen” employees. The con- 
sequences of such settlement are the 
product of the special law. The Cor- 
poration Act does not possess the fea- 
tures outlined above. It deals only 
generally in regard to a staff and lab- 
- our force. They are referred to com- 
pendiously as “employees”, No special 
provision exists in regard to industrial 
disputes and their resolution and the 
consequences of that résolution. The 
special jurisdiction created for the pur- 
pose under the Industrial Disputes Act 
is not ‘the subject-matter of the Cor- 
poration Act at all. It would be correct 
to say that no corresponding provision 
in the Corporation Act, a subsequent 
enactment, deals with the subject-matter 
enacted in the Industrial Disputes Act. 
Yet Parliament intended to provide for 
the Corporation’s “workmen” employees 
the same opportunities as are available 
under the Industria] Disputes Act to the 
workmen of other employers. That is 
demonstrated by Section 2 (a) (i) of that 
Act. The expression “appropriate Gov- 
vernment” is specifically defined by it 
in relation to an industrial dispute con- 


cerning the Tife Insurance Corporation. . 


‘Both the Central Government and the 
Corporation understood the Industrial 
. Disputes Act in that light, for one finds 
that Regulation 51 (2) of the (Staff) Re- 
gulations made by the Corporation under 
clauses (b) and (bb) of Section 49 (2) of 
the Corporation Act, with the previous 
approval of the Central Government, 
speaks of giving effect to a revision of 
scales of pay, -dearness allowance or 
other allowances “in pursuance of any 
award, agreement or settlement”. 


80. In my opinion, it is difficult to 
esist the conclusion that the Industrial 
Disputes Act is a special law and must 
prevail over the Corporation Act a gene- 
ral law, for the purpose of protecting 
the sanctity of transactions concluded 
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. (AIR. 1979 SC 65) where 


- conditions of transferred employees, 
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under the former enactment. It is true 
that as laid down in Life Insurance Cor- 
poration of India v. Sunil Kumar 
Mukherjee, (1964) 5 SCR 528: (AIR 1964 
SC 847) and reiterated in Sukhdev Singh 
v. Bhagat Ram, (1975) 3 SCR 619: (AIR 
1975 SC 1331), the Regulations framed 
under the Corporation Act have the 
force of law. But that is of little 
moment if no reference is permissible to 
the Regulations when considering the 
validity and operation of the “settle- 
ment” contract. Accordingly, Regula- 
tion 58, a product of the Corporation 
Act, cannot supersede the contract re- 
specting bonus between the parties re- 
sulting from the settlements of 1974. 
Support is derived for this conclusion 
from U. P. State Electricity Board v. 
Hari Shanker Jain, - (1979) 1 SCR 355: 
reference has 
been made to Mary Sewards v. The 
Owner of the “Vera Cruz”, (1884) 10 AC 
59 at p. 68 and J. K Cotton Spinning & 
Weaving Mills Co. Ltd. v. State of 
Uttar Pradesh, AIR 1961 SC 1170. 


81. At the same time, it is pertinent 
to note that the “workmen” employees 
of the Corporation continue to be gov- 
erned in matters not covered by the set- 
tlements by the (Staff) Regulations, and 
that position is expressly recognised in 
clause 12 (4) of the settlements of 1974. 
Clause 12 (4) declares: 


“Except as otherwise provided or 
modified by this settlement, the work- 
men shall continue to be governed by 
all the terms and conditions of service 
as set forth and regulated by the Life 
Insurance Corporation of India (Staff) 
Regulations, 1960......... as also the ad- 
ministrative instructions......... 


82. Our attention has ‘been drawn to 
Section 11 (1), Corporation Act which 
empowers the Corporation to duly alter 
the terms and conditions of service of 
transferred employees. In construing 
the scope of the Corporation’s powers in 
_that behalf, it seems to me that appro- 


priate importance should be attached to: 


‘the qualifying word “duly”. When the 
Corporation seeks to alter the terms and 
it 
must do so in accordance with law, and 


_that requires it to pay proper regard to 


the sanctity of rights acquired by the 
“workmen” employees under settlements 
or awards made under the Industrial 
Disputes Act. The only provision, so 
far as I can see. where the Corporation 
Act permits disregard of the Industrial 
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Disputes Act and awards, settlements: or 


agreements is the second limb of Sec- 


tion 11 (2). And the scope of- that pro- 
vision, as I have explained, is confined 

- to the peculiar circumstance in which 
the Corporation, immediately on coming 

` into existence, finds itself saddied with a 
recurring financial burden, by virtue of 
the service of the transferred employees, 
too heavy for its own viability as a 
business organisation. No such provi- 
sion is to be found elsewhere in the Cor- 
poration Act. It is conspicuous ‘by its 
absence in clauses (b) and (bb) of Sec- 
tion 49 (2). The provision in Section 11 
(2) has béen made for the purpose of 
protecting the interests of the Corpora- 
tion and its policyholders, The policy- 
holders constitute an important ‘and 
significant sector of public interest, In- 

yjdeed, the avowed object of the. entire 
Corporation Act is to provide absolute 
security to the policyholders in the mat- 
ter of their life insurance protection. 
That is assured by a wise management 
of the Corporation’s business, and by 
ensuring that when settlements are 
negotiated between the Corporation and 
its workmen or when industria] ad- 
judication is initiated in labour courts 
and industrial tribunals, the protection 
of the policyholders will fnd appropria- 
tely significant emphasis in the delibera- 
tions, 


83. In the view that the notification 
dated 26th May, 1978 > urporting to 
amend the Standardisation Order by 
substituting clause (9) is invalid and the 
newly. enacted Regulation 58 does not 

-laffect the contract in respect of bonus 
embodied in the settlements of 1974 be- 
tween the Life Insurance Corporation 
and its “workmen” employees, effect 
must be given to that contract and this 
appeal must fail and the writ petition, 
transferred from the Calcutta High 
Court, must succeed. If the terms and 
conditions of service created by the con- 
tract need to be reconsidered, recourse 
must be had to the modes recognised by 


law — negotiated settlement, industrial 
adjudication or appropriate legislation. 
84. In the result, Civil Appeal 


No, 2275 of 1978 is dismissed with costs 
to the first, second and third respon- 
dents. The fourth respondent shall bear 

7 its own costs. The Transfer Petition 
No. 16 of 1979 is allowed in the terms 
set out above, costs to be paid to the 
petitioners by the second respondent, 
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KOSHAL, J.:— 85. By this judgment 
I shall dispose of Civil Appeal No. 2275 
of 1978 which has been instituted by spe- 
cial leave granted by this Court against 
a judgment dated August 11, 1978 of 3 
Division Bench of the Allahabad High 


Court allowing a petition under Art, 226 


of the Constitution of India and issuing 
a writ of mandamus to the Life Insur- 
ance Corporation of India (hereinafter 
referred to as the Corporation) directing 
it not to give effect to a notice dated the 


‘6th May, 1978, issued by it under Sec- 


tion 9A of the Industrial Disputes Act 
di. D. Act for short) as also to a notifi- 
cation dated the 26th May, 1978, issued 
under sub-section (2) of Section 11 of 
the Life Insurance Corporation Act. 1956 
(hereinafter called the L.I:C. Act). This 
judgment shall also cover Transfer Case 
No. 1 of 1979 in which another petition 
under Article 226 aforesaid instituted be- 
fore the High Court of Calcutta and rais- 
ing the same questions which fall for de- 
cision in the said appeal is awaiting dis- 
posal by us as that petition was trans- 
ferred to this Court by its order dated 
the 10th September, 1979, 


86. The petition decided by the Alla- 
habad High Court was filed by the 
Class IHI and Class IV employees of the 
Corporation challenging the right of the 
employer .and the Union of India to 
change to the detriment of the said em- 
ployees a condition of service regarding 
the payment to them of bonus to which 
they had earlier become entitled through 
a settlement with the Corporation made 
under Section 18 of the I. D. Act, 


87. The petition last mentioned arose 
in circumstances which may be set out 
in some detail. The Corporation came in- 
to existence on the ist September, 1956, 
as a statutory authority established under . 
the L.I.C. Act. As from the said date 
all institutions carrying on life insurance 
business in India were nationalised to the 
extent of such business and their corres- 
ponding assets and liabilities were trans- 
ferred to the Corporation, Section 11 of 
the L.I.C. Act provided for the transfer 
of service of those employees of such in- 
stitutions who were connected with life 
insurance business (described in the Act 
as “controlled business”) immediately be- 
fore the said date to the Corporation and 
for some other matters, As it is the inter- 
pretation of that section which is mainly 
in controversy before us, it may be set 
out here in extenso: f 
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“11, (1) Every whole-time employee of 
an insurer whose controlled business hag 
been transferred to and vested in the 
“Corporation and who was employed by 
the insurer wholly or mainly in connec- 
tion with his controlled business imme- 
diately before the appointed day shall, 
on and from the appointed. day, 
become an employee of the Corpo- 
ration, and shall hold his office 
therein by the same tenure, at 
the same remuneration and upon 
the same terms and ‘conditions and with 
the same rights and privileges as to pen- 
sion and gratuity and other matters as 
he would have held the same on the ap 
pointed day if this Act. had not been 
passed, and shall continue to do so un- 
less and until his employment in the Cor- 
poration is terminated or until his remu- 
neration, terms and conditions are duly 
altered: by the Corporation: 

“Provided that nothing contained in 
this sub-section shall apply to any such 
employee who has, by notice in writing 
given to the Central Government ` prior 
to the appointed day, intimated his in- 
tention of not becoming an employe2 of 
the Corporation, ; 

“(2) Where the Central Government is 


satisfied that for the purpose of securing 


uniformity in the scales of remuneretian 
and the other terms and conditions of 
service applicable to employees of in- 
surers whose controlled business has 
been transferred to, and vested in, the 
Corporation, it is necessary so to dc, or 
that, in the interests of the Corporation 
and its policy-holders, a reduction in the 
remuneration, payable, or a révision of 
the other terms and conditions of service 
applicable, to employees or any class cf 
them is called for, the Centra] Gov=rn- 
ment may notwithstanding anything con- 
tained in sub-section (1), or in the In- 
dustrial Disputes Act, 1947 or in any 
other law for the time being in forcé, or 
in any award, settlement or agreement 
for the time being in force, alter (whe- 
ther by way of reduction or otherwise) 


the remuneration and the other terms. 


and conditions of service to such extent 
and in such manner as it thinks fit; and 
if the alteration is not acceptable to any 
employee, the Corporation may terminat? 
his employment by giving him compen- 
sation equivalent to three months’ remu- 
neration unless the contract of servies 
with such employee provides for 3 
shorter notice of termination, 
“Explanation — The compensation pay- 
able to an employee under this sub-sec- 
tion shall be in addition to, and shall nof 
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affect, any pension, gratuity, provident 
fund money or any other benefit we 
which the employee may be entitled un- 
der his contract of service, 

“(3) If any question arises as to whe- 
ther any person was a whole-time em- 
ployee of’ an insurer or as to whether 
any employee was employed wholly -or 
mainly in connection with the controlled 
business of an insurer immediately be- 
fore the appointed day the question shall 
be referred to the Central Government 
whose decision shall be final, 

“(4) Notwithstanding anything contain- 
ed in the Industrial Disputes Act, 1947, 
or in any other law for the time being 
in force, the transfer of the services of 
any employee of an insurer to the Cor- 
poration shall not entitle any such em- 
ployee to any compensation. under that 
Act or other law, and no such claim shail > 
be entertained by any court, tribunal or 
other authority.” - 


88. Section 23 of the L, I.C. Act gave 
to the Corporation the power to employ 
such number of persons as it thought fit 
for the purpose of enabling it to dis- 
charge its functions under the Act and 
declared that every person so employed 
or whose services stood transferred to 
the Corporation under Section 11 would 
be liable to serve anywhere in India, 
Section 49 conferred on the Corporation 
the power to make regulations for the 
purpose of giving effect to the provisions 
of the Act with the previous approval of 
the Central Government, Sub-section (2) 
of that section enumerated various mat- 
ters in relation to which such power was 
particularly conferred. Clauses (b) and ~ 
(bb) of sub-section (2) read thus :— 

“(b) the method of recruitment of em- - 
ployees and agents of the Corporation’ 
and the terms and conditions of service 
of such employees or agents; 


“(bb) the terms and conditions of ser- 
vice of persons. who have become em-. 
ployees of the Corporation under sub~ 
section (1) of Section 11:” . 

89. On the ist June, 1957, the Central 
Government, in exercise of the powers 
conferred on it by sub-section: (2) of Sec- 
tion 11 of the L. I. C. Act, promulgated 
the. Life Insurance Corporation (Altera« 
tion of Remuneration and Other Terms 
and Conditions of Service of Employees) 
Order, 1957 (for short “the 1957 Order’) 
altering the remuneration and other w 
terms and conditions of service of those 
employees of the Corporation whose ser- 
vices had been transferred to it under 
sub-section (1) of that section . (referred 
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to hereinafter as the transferred emplo- 
yees). Clause 9 of the 1957 Ərder declar- 
ed that no bonus would be paid but di- 
rected that the Corporation would set 
¢ aside an amount every year for expendi- 
ture on schemes of general benefit to the 
employees such as free insurance scheme, 


medical benefit scheme and on other- 


amenities to them, On the 26th June 1959, 
the Central Government amended cl. 9 
of the 1957 Order so as to provide that 
non-profit sharing bonus would be paid 
to those employees of the Corporation 
whose salary did not exceed Rs. 500/- 
per month. 

- 90. On the 2nd July, 1959 there was a 
settlement between the Corporation and 
its employees providing for payment. to 
them of cash bonus at the rate 
_1% months’ basic salary for the period 


“ from the ist September, 1956 to the 31st 


December, 1961. 


91. In the year 1960 were framed 
under Section 49 of L.I.C. Act, the Life 
Insurance Corporation of India (Staff) 
Regulations, 1960 (the 1960 regulations, 
for brevity), whereof regulation 58 ran 
thus: 

“The Corporation may, sabject to such 
directions as the Central Government 
may issue, grant non-profit sharing bonus 
to its employees and the payment there- 
of, including conditions of eligibility for 
the bonus, shall be regulated by instruc- 
tions issued by the Chairman from time 
to time.” 


$2. Orders were again- passed on “44th 
April, 1962 and 3rd August, 1963, the ef- 


fect of which was to remove the limit of 


Rs. 500/- on the basic salary as a condi- 
tion of eligibility for payment of bonus, 


93. The settlement dated the 2nd July, 
1959 was followed by three others which 
were arrived at on the 29th January, 
1963, the -20th June, 1970 and the 26th 
June, 1972, respectively and each one of 
which provided for payment of bonus at 
a particular rate, ` 


94. ' Disputes between the Corporation 
and its workmen in regard to the latter's 
conditions of service persisted neverthe- 
less, but were resolved by two settle- 
ments dated the 24th January, 1974, and 
the 6th February, 1974, arrived at in 
pursuance of the provisions of Section 18 


_ read with Section 2 (p) of the I. D. Act. 


i 


` The Corporation was a party to both the 


settlements which were identical -in 
terms. However, while four of the five 
Unions of workmen subscribed to the 
first settlement, the fifth Union was a 
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signatory to the second. The settlements. 
provided for revised. scales of pay, the 
method of their fixation and dearness and 
other allowances as well as bonus, Cl. 8 
of each of the settlements was to the fol» 
lowing effect: 

“BONUS 


“(i) No profit sharing bonis shall be 
paid, However,- the Corporation may. 
subject to such directions as the Central 
Government may issue: from time to 
time, grant any other kind of bonus to 
its Class III & IV employees. 


i) An annual cash bonus will be paid 
to all Class III and Class IV employees 
at the rate of 15% of the annual salary 
(i.e. basic pay inclusive of special pay, if 
any, and dearness allowance and addi~ 
tional dearness allowance) actually drawn 
by an employee in respect of the finan- 
cial year to which the bonus relates, 

“(ii) Save as provided herein all other 
terms and conditions attached to the ad- 
missibility and payment of bonus shall be 
as laid down in the Settlement on bonus 
dated the 26th June 1972.” 


Clause 12 of each settlement provideds 
“(1) This settlement shall be effective 
from ist April, 1973, and shall be for a 
period of four years, ie., from ist April, 
1973 to 3ist March, 1977, f 
(2) The terms of the settlement shall 
be subject to the approval of the Board 


_of the Corporation and the Central Gov- 


ernment, 


"(3) This Settlement disposes of all the 
demands raised by the workmen for re» 
vision of terms and conditions of their 
service. 

“(4) Except as otherwise provided or 
modified by this Settlement, the work- 
men shall continue to be governed by 
all the terms and conditions of service 
as set forth and regulated by the Life 
Insurance Corporation of India (Staf 
Regulations) 1960 as also the administra- 
tive instructions issued from time to tims 
and they shall, subject to the provisions ~ 
thereof including any period of operation 
specified therein. be entitled to the benes 
fits thereunder.” 


95, It is not disputed that the settle- 
ments were approved by the Board of the 
Corporation as also by the Central Goy- 
ernment, 

96. Under clause u of each settlement 
every employee of the Corporation had 
the option to elect to be governed either 
by the new scale of pay applicable te 
him or the scale. which he had been en- 
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joying hitherto. It is common ground be- 
tween the parties that all the employees 
of the Corporation opted for the new 
scales of pay and that bonus was paid 
in accordance thurewith for the years 
1973-74 and 1974-75 in April 1974 and 
April 1975 respectively. 


87. On 25th September 1975, the Pay- 
ment of Bonus (Amendment) Ordinance 
1975 was promulgated by the President 
of India and was subsequently replaced 
by the Payment of Bonus (Amendment) 
Act, 1876 which was brought into force 
with effect from the date last mentioned. 
This amending law considerably curtail- 
ed the rights of employees of industrial 
undertakings to bonus, but was inappli- 
cable to the Corporation by virtue of the 
provisions of Section 32 of the Payment 
of Bonus. Act. However, the payment of 
bonus for the year 1975-76 to the em- 
ployees of the Corporation was stopped 
under instructions from the Central Gov- 
ernment, whose action in that behalf was 
challenged by the employees through a 
petition under Article 226 of the Consti- 
tution of India in the High Court of Cal- 
cutta, a single Judge of which issued a 
writ of mandamus directing the Corpora- 
tion to act in accordance with. the terms 
of the settlement dated the 24th January 
1974. The Corporation preferred a Letters 
Patent appeal against the decision of the 
Jearned single Judge and that appeal was 


pending disposal when the Central legis- — 


lature promulgated the Life Insurance 
Corporation (Modification of Settlement) 
Act, 1976 (for short, the 1976 Act) Sec- 
tion 3 of which laid down: : 


“Notwithstanding anything contained 
in the Industrial Disputes Act, 1947, the 
provisions of each of the settlements, in 
so far as they relate to the payment of 
an annual cash bonus to every Class III 
and Class IV employee of the Corpora- 
tion at the rate of fifteen per cent of his 
annual salary, shall not have any force 
or effect and shall not be deemed to have 
any force or effect on and from ist day 
of April, 1975.” ; 


98. The 1976 Act was enacted on 29th 
May, 1976 and was challenged by the 
workmen in this Court which, on the 21st 
of February, 1978, declared it to be void 
as offending Article 31 (2) of the Consti- 


is reported as Madan Mohan Pathak 
v. Union of India, (1978) 3 SCR 334: 
(AIR 1978 SC 803) and directed the Cor- 
poration to forbear from implementing 
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the 1976 Act and to pay to its Class- III 
and Class IV employees bonus for the 
years 1-4-1975 to 31-3-1976 and 1-4-1973 
to 31-3-1977 in accordance with the terms 


of sub-clause (ii) of clause 8 of each set~: 


tlement. 


99. On the 3rd March, 1978, the Cor- 
poration issued to its workmen a notice 
under sub-section (2) of Section 19 of 
the I. D. Act declaring its intention to 


-terminate the settlements on the expiry 


of a period of two months from the date 
the notice was served. The notice, how- 
ever, mentioned in express terms that 
according to the Corporation no such 
notice was really necessary for termina- 
tion of the settlements, On the same date, 
another notice was issued by the Corpo- 
ration under Section 9A of the I. D, Act 


stating that it intended to effect a change” 


in accordance with the contents of the 
annexure to the notice, as from the ist 
June, 1978, in the conditions of service 
of its workmen, The said annexure con- 
tained the following clause: 

“And whereas for economic and other 
reasons it would not be possible for the 
Life Insurance Corporation of India to 
continue to pay- bonus on the aforesaid 
basis: : 


“Now, therefore, it is our intention to 


pay bonus to the employees of the Cor-- 


poration in terms reproduced hereunder 3 


. "No. employee of the Corporation shai] 
be entitled to profit sharing bonus. How- 
ever, the Corporation may, having re- 
gard to the financial condition of the Cor- 


poration in respect of any year and sub-- 


ject to the previous approval of the Cen- 
tral Government, grant non-profit shar- 
ing bonus to its employees in respect of 
that year at such rate as the Corporation 
may think fit and on such terms and con- 
ditions as it may specify as regards the 
eligibility of such bonus’.” 

100. The workmen sent a reply to the 
two notices just above mentioned and 
took the stand that the Corporation had 
no right to render inoperative the clausa 
regarding bonus contained in the two sets 
tlements, j 

161. On 26th May, 1978, the Corpora- 
tion issued.a notification under Section 49 
of the L. I. C. Act substituting a new 
regulation for the then existing regula- 


tution of India through a judgment which : tion bearing serial number 58. The new 


regulation was to come into force from 
the Ist June, 1978, and stated: 

“58. No employee of the Corporation 
shall be entitled to profit sharing bonus, 
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However, the Corporation may, having 
regard to the financial condition of the. 
Corporation in respect of any year and 


' subject to the previous approval of the 


{ 


Central Government grant non-profit 
sharing ‘bonus to its employees in re- 
spect of that year at such rate as the 
Corporation may think fit and on such 
terms and conditions as it may specify 
as regards the eligibility far such bonus.” 

102. Simultaneously an amendment on 
the same lines was made in the 1957 
Order (which, as already stated, was re- 
stricted in its application to transferred 
employées only) by the substitution of a 
new clause for the then existing Cl. 9 in 
pursuance of the provisions of sub-sec~ 
tion (2) of Section 11 of the L. I. C. Act, 
The new clause is in the following terms: 

“9, No employee of the Corporation 


" shall be entitled to profit sharing bonus, 


However, the Corporation may, having 
regard to the financial condition of the 
Corporation in respect of any year and 
subject to the previous approval of the 
Central -Government, grant non-profit 
sharing bonus to its employees in respect 
of that year at such rate as the Corpo- 
ration may think fit and on such terms 
and conditions as it may specify as re- 
gards the eligibility for such bonus,” 


103. It was the issuance of the two 
notices by the Corporation on the 3rd 
March, 1978, under Secs. 19 (2) and’ 9A 
of the I. D. Act respectively and the ace 
tion taken by the Central Government op 
the 26th May, 1978, by making new pro- 
visions in regard to the payment of bonus 
to the Corporation’s employees that fur- 
nished the cause of action for the latter 
to petition to the Allahakad High Court 
under Article 226 of the Constitution of 
India. 


2104, After consideration of the various - 


contentions raised before it the Allaha- 
bad High Court arrived at the following 
conclusions : 


I. The I. D. Act is an “independent Act 
which deals with adjudication and settle- 
ment of matters in dispcte between an 
employer and his workmen, It is thus, a 
special law which would override the 
provisions of a general lav like the L.I.C. 
Act. 

II, Three corollaries follow toni con~ 
clusion I: 

(a) Section 23 of the L. L C. Act ‘which 
envisages employment of persons by the 
Corporation implies settlement: of condi- 
tions of service which may legally be 
superseded (only) by another. settlement 
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arrived at under Section 18 of the I. D, 
Act. 

(b) The new regulation 58 framed un- 
der Section 49 of the L; I. C. Act and 
the notification issued under sub-sec, (2) 


-of Section 11 thereof substituting a new 


clause 9 in the 1957 Order are wholly in- 
effective against the operation of the 1974 
settlements which were arrived at.in pur- 
suance of the provisions of the I. D. Act 
and which, therefore, continue to govern 
the parties thereto. 

(c) After the issuance of the notices 
under Sections 19 (2) and 9A of the I. D. 
Act, the Corporation had no power to 
alter the condition, of service of its em- 
ployees in regard to bonus by a unilat- 
eral act as neither of the two sections 
confers such power-on an employer. 


II. Corollary (b) in conclusion II is in 
full accord with the view expressed in 
Madan Mohan Pathak’s case (AIR 1978 
SC 803) (supra) by the Supreme Court, 
in as much as it upheld the two settle- 
ments even though it did not advert to 
regulation 58 and further ruled that the 
conditions of service laid down in those 
settlements could be varied only by a 
fresh settlement or award made under 
the provisions of the I. D. Act and that 
till then sub-clause (ii) of clause 8 of 
each settlement (which is independent of 
clause (i) thereof) would remain in full 
force. None of the authorities reported as 
C. Sankaranarayanan v, State of Kerala, 
AIR 1971 SC 1997, Roshan Lal v.. Union 
of India (1968) 1 SCR 185: (AIR 1967 
SC 1889); Sukhdev v. Bhagatram, (1975) 
3 SCR 619: (AIR 1975 SC 1331); Kalyan- 
mal Bhandari v. State of Rajasthan, 
(1975) 2 Serv LR 36: (1975 Lab IC 790) 
(Raj); State of U. P, v. Babu Ram Upa- 
dhya, (1961) 2 SCR 679: (AIR 1961: SC 
751), and I, T. O. v. M. C. Ponnoose, 
(1970) 1 SCR 678: (AIR 1970 SC 385) and: 
cited on behalf of the Corporation lays 
down any rule to the contrary. - 


IV. In spite of clause 12 of the two set- 
tlements they did not cease tọ be bind- 
ing on the parties thereto even after the 
expiry of the period of 4 years mention- 
ed in that clause and the notice under 
Section 19 (2) of the I. D. Act issued by 
the Corporation would not terminate the 
settlements but would have the effect 
merely of paving the way for fresh nego- 
tiations, This proposition follows from 
South Indian Bank Ltd. v. A. R, Chacko, 
(1964) 5 SCR 625: (AIR 1964 SC 1522) 
and Indian Link Chain Ltd, v. Workmen, 
(1972) 1 SCR 790: (AIR 1972 SC 348) and 's 


- not negatived by the decision in Premier 
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Automobiles v. K. S. Wadke, (1976) 1 
SCR 427: (AIR 1975 SC 2238). Although 
Chacko’s case dealt in terms with an 
award and not a settlement, no distinc- 
tion exists between the two and they 
stand on the same footing for the pur- 
pose of judging the effect of a notice un- 
der Section 19 (2) of the I. D, Act, 

V. There is no dispute that no petition 
under Article 226 of the Constitution of 
India would lie merely for the enforce- 
ment of a contract or for the recovery 


of an amount payable by the Corpora-- 


tion to its employees where the latter 
had an alternative remedy under Sec- 
tion 10 or 33-C of the I. D, Act. How- 
ever. the relief sought by the workmen 
in the present case is directed only 
against the action taken by the Corpo- 
ration and the Union of India under Sec- 
tions 19 and 9A of the I. D., Act and 
Sections 11 (2) and 49 of the L. I. C. Act 
— a relief similar to that granted by 
this Court in Madan Mohan Pathak’s 
ease (supra). The contention raised on 
behalf of the Corporation about the non- 
maintainability of the petition is there- 
fore without force, 


105, It was on the basis of these con- 
clusions that the writ of mandamus men- 
tioned in the opening paragraph of this 
fudgment was issued by the High Court 
to the Corporation on whose behalf the 
first four of those conclusions have beer: 
impugned before us and I proceed to ex- 
amine the same in the light of.arguments 
advanced at length by learned counsel 
for the parties and for the Class II em- 
ployees of the Corporation who were 
permitted to intervene in the appeal þe- 
fore us, 


106. As conclusion II consists merely 
„of corollaries derived directly from con- 
“clusion I and it is the correctness or 
otherwise of the latter that would deter- 
mine the sustainability of the former, the 
-two may legitimately be dealt with to- 
gether, although it is conclusion I on 
which J} would primarily concentrate, 


107. For convenience of examination, 
eonclusion I may be split up into two 
propositions : 

(a) The I. D. Act is a special law be- 
cause it deals with adjudication and set- 
tlement of matters in dispute between 
an employer and his workmen while 
the L. L C. Act is a general law. 

(b) The I.D. Act, being a special law, 
would override a penere Taw like the 
L. I C. Ach 
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108. Now in relation to proposition (a) 
it cannot be gainsaid that the I. D. Act 
deals with the adjudication or settlement 
of disputes between an employer and his 
workmen and would, therefore, be a spe- 
cial law vis-a-vis another statute which 
covers a larger field and may thus be 
considered “genera]” as compared to it 
It cannot, however, be regarded as a 
Special law in relation to all other laws 
irrespective of the subject-matter dealt 
with by them, In fact a law may. ba- 
special when considered in relation to 
another piece of, legislation but only a 
general one vis-a-vis still another, An 
example will help illustrate the point. A 
Jaw governing matters pertaining to 
medical education would be a special law 
in relation to a statute embracing educa- 
tion of all kinds but must be regarded 
as a general law when preference over 
it is claimed for what I may call a more 
special law, such as an Act dealing with 
only one aspect of .medical education, 
say, instruction in the field of surgery, 
And even this “more special” law may 
become general if there is a conflict be- 
tween it and another operating in a still 
narrower field, eg., thoracic surgery. 
“Special” and “general” used in this 
context are relative terms and it is the 
content of one statute as compared to 
the other that will determine which of 
the two is to be regarded as special in 
relation to the othar. Viewed in this light 
proposition (a) cannot stand scrutiny, 
The I. D. Act would no doubt be a spe- 
cial Act in relation to a law which makes 
provision for matters wider than but in- 
clusive of those covered by it, such as 
the Indian Contract Act as that is a law ` 
relating to contracts generally (including 
those between an industrial employer 
and his workmen), but it would lose that 
categorisation and must be regarded as a 
general law when its rival is shown to 
operate in a field narrower than its own. 
And such a rival is that part of the 
L.I.C. Act which deals with conditions 
of service of the employees of the L.I.C. 
— a single industrial undertaking (of a 
special type) as opposed to all others of 
its kind which fall within the ambit of 
the I. D. Act. Where the competition is 
between these two Acts, therefore, the 
L. I. CŒ Act must be regarded as a spe- 
cial law and (in comparison thereto) tha 
1. D. Act as a general law. 


109. Proposition (b) is equally insup- 


- portable even if the I.D. Act, is regarded 


as a special law in comparison to thy 
L. 1 C Act. The High Court appears to 


1980 - | 
have somehow tried to apply the maxim 
generalia specialibus non derogant to tie 
situation with which it was concerned. 
But does that maxim lead to the propo 
sition under discussion? i 


110. The general rule to be followed 
in the case of a conflict between two 
statutes is that the later abrogates tne 
earlier one (Leges posterjores priors 
contrarias abrogant). To this general 
rule there is a well known excepticn, 


. namely, generalia specialibus non dem- 


`% 


gant (general things do not derogate 
from special things), the implications of 
which are thus stated succinctly by Eerl 
Jowitt in ‘The Dictionary of Englēh 
Law’: 


' "Thus a specific enactment is not af 


` fected by a subsequent general enact- . 


ment unless the earlier? enactment is 
inconsistent with the later enactment, 
unless there is some express reference 
in the later enactment to the earlcer 
enactment, in either of which cases the 
maxim leges posteriores priores contrar-as 
abrogant applies.” 

In other words a prior special law would 


_ yield to a later general lew, if either of 


the following two conditions is satisfied. - 


(i) The two are inconsistent with eech 
other. 

(ii) There is some express reference in 
the later to the earlier enactment, 
lf. either of these conditions is fulfilled 
the later law, even though general, will 
prevail, 


111. The principles enunciated in Chap- 
ter 9 of ‘Maxwell on the Interpretation 


-of Statutes’ are to the same effect: 


“A later statute may repeal an earLer 
one either expressly or by implicatien, 
But repeal by implication is not favoured 
by the courts ............ If, therefore, ear- 
lier and later statutes can reasonably be 
construed in such a way that both can 
be given effect to, this must be done.. 

If, however, the provisicns of a lazer 
enactment are so inconsistent with or 7e- 
pugnant to the provisions of an earLer 
one that the two cannot stand together, 
the earlier is abrogated by the later.. ... 
Wherever Parliament in an earlier s-a- 
tute has directed its attention to an inii- 
vidual case and has made provision “or 
it unambiguously, there arises a presump- 
tion that if in a subsequent statute fhe 
Legislature lays down a general primi- 
ple, that general principle is not to be 
taken as meant to rip up what the Legis- 
lature had before provided for indi7i- 
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dually, ‘unless an interition to do so is 
specially declared’:” (emphasis hereinto 
©? supplied). .The same principles have 
been thus reiterated ‘in Chapter 15 of 
‘Craies on Statute Law’: 


“Parliament. in the exercise of its su- 
preme legislative capacity, can extend, 
modify, vary, or repeal- Acts passed in 
the same or previous sessions..... EE 
The provisions of an earlier Act may be 
revoked or abrogated in particular cases 
by a subsequent Act, either from the ex- 
press language used being addressed to 
the particular point, or from implication 
or inference from the language used...... 
Where two Acts are inconsistent or re~ 
pugnant, the latter will be read as hav- 
ing impliedly repealed the earlier, The 
court leans against implying a repeal; 
unless two Acts are so plainly repugnant 
to each other that effect cannot be given 
to both at the same time, a repeal will 
not be implied. Special Acts are not re- 
pealed by general Acts unless there is a 
necessary inconsistency in the two Acts 
standing together. The latest expression 
of the will of Parliament must always 
prevail. It does not matter whether the 
earlier or the latter enactment is public, 
local and personal; or private, or is penal 
or deals with civil rights only, and the 
rule is equally applicable to Orders in 
Council or Rules of Court if they have 
statutory force and are made under 
authority empowering the rule-makers to 
supersede prior enactments as to proce- 
dure. Before coming to the conclusion 
that there is a repeal by implication the 
court must be satisfied that the two en- 
actments are so inconsistent or repug- 
nant that they cannot stand together be- 
fore they can, from the language of the 
later, imply the repeal of an express 
prior enactment i.e., the repeal must, if 
not express, flow from necessary impli- 
Cation......ccesceees But the rule must not be 
pressed too far, for, as Bramwell L. J. 
said in Pellas v. Neptune Marine Insur- | 
ance Co., (1880) 5 C. P. D. 34 (40), ‘a 
general statute may repeal a particular 
statute? And if a special enactment, 
whether it be in a public or a private 
Act, and a subsequent general Act are 
absolutely repugnant and inconsistent 
with one another, the courts have no al- 
ternative but to declare the prior special 
enactment repealed by the ere. 
general Act.” 


112. The criteria deducible from the 
texts of the three standard works just 
above quoted are stated below: 
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: (i) The legislature has the undoubted 
right to alter a law already promulgated 

by it through subsequent legislation. 

. Gi) A special law may be altered, ab- 

rogated or repealed ‘by a later genera! 
Jaw through an express provision. 

(iii) A later general law will override 
a prior special law if the two are so re- 
pugnant to each other that they canno% 
co-exist even though no express provi- 
sion in that behalf is found in the gene- 
ral law. 

(iv) It is only in the absence of an ex- 
press provision to the contrary and o- 
a clear inconsistency a special law wil 
remain wholly unaffected by a later 
general law, 

113. So let us see whether propositior. 
(b) forming part of conclusion I arrivec 
at by the High Court conform to these 
criteria. As already noticed Section 11 ic 
one of the provisions of the L.I.C, Act 
which deal with terms and conditions of 
service of the employees of the Corpo- 
ration, Sub-sec. (1) of that section declar- 
es that in so far as a transferred em- 
ployee is concerned, he shall “hold his. 
office therein by the same tenure, at the 
same remuneration and upon the same 


terms and conditions............ as he woulċ 
have held the same...... resila if this Act 
had not been passed............ ” This pro- 


vision does certainly not exclude the ap- 
plication of the I.D. Act and on the other 
hand, preserves it in so far as it find: 
expression in the conditions of service of 
the concerned transferred employee prior 
to his absorption in the Corporation, But 
the sub-section does not stop there ang 
specifically qualifies and limits pro- 
vision thus: 


MS cowsateeees unless and until his employ- 

ment in the Corporation is terminated or 
until his remuneration, terms and condi- 
tions are duly altered by the Corpora- 
tion.” 
This qualification gives power to the Cor- 
poration to “duly alter the terms and con- 
ditions of service of the transferred em- 
ployees and obviously means that once 
such power is exercised, “the duly alter- 
ed’ terms and conditions of service shall 
replace those hithertofere governing suck 
employees. That this is what sub-sec- 
tion (1) clearly means was thus stated by 
Gajendragadkar, J., (as he then was) in 
Life Insurance Corporation of India v. 
Sunil Kumar Mukherjee (1964) 5 SCR 
528: (AIR 1964 SC 847: 

“The scheme of Section 11 (1) is thus 
clear, With the transfer of the controlled 
business from the insurer to the Corpora- 
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tion, the employees of the former be- 
came the employees of the latter, but 
they were governed by the same terms 
and conditions - ‘until they. were altered 
by the latter’.” (emphasis hereinto ' ' 
supplied). $ 


114. Now the word ‘duly’ means pro- 
perly, regularly or in due manner. In the 
context in which it is used it may legi- 
timately be given even a more restrict- 
ed meaning, namely, in accordance with 


Taw, The case put forward on behalf of . 


the employees is that the only law con- 
templated here is the I. D, Act specially 
because the non obstante clause occur- 
ring in sub-section (2) does not govern, 
and is conspicuous by its absence from, 
sub-section (1) and that the expression 


“by the Corporation” does not mean “oy. 


the Corporation unilaterally”. This con- 
tention is devoid of force for the simple 
reason that if reference to the provisions 
of the I. D. Act alone was contemplated 
and the alterations envisaged were 
merely such as could be achieved by a 
settlement or award resulting from a 
compliance thereof, not only would the 
expression “by the Corporation” become 
redundant (which would not be a situa- 
tion conforming to the well-known prin- 
ciple of interpretation of statutes that a 
construction which leaves without effect 


-any part of the language of a statute will 


normally be rejected) but the express 
provisions of clause (bb) of sub-section 
(2) of Section 49 of the L.LC. Act, which 
with power to 
make regulations (albeit. with the appro- 
val of the Central Government) laying 
down the terms and conditions of service 
of the transferred employees would ‘also 
be rendered otiose. To the extent, there- 
fore, that Section 11 (1) read with that 
clause confers on the Corporation the 
power to alter the terms and conditions 
in question — a power not enjoyed by 


it under the provisions of the I. D. Act. 


— it is. inconsistent with the I. D. Act 
and being a later law, would override 
that Act despite the absence of the non 
obstante clause, the inconsistency having 
arisen from express language and not 
from mere implication. 


115. But the matter does not end here 
as sub-sections (2) and (4) of Section 11 


and clause (b) of sub-section (2) of Sec- 


tion 49 of the L. I. C. Act pose other in- 
surmountable hurdles in the way of the 
acceptance of proposition (b). The scope 
of sub-sec. (2) of Section 11 was stated 
in Life Insurance Corporation of India v. 
Sunil Kumar Mukherjee (AIR 1964 SC 


ot 
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847) .(supra) by Gajendragadkar, J., in 
the following terms: í 
“Section 11 (2) as it originally stood 
was substantially modified in 1957, aad 
the plain effect of the provisions contain- 
ed in the said sub-section as modified 15 


that the Central Government is given the- 


power to alter (whether by way of re- 
duction or otherwise) the remuneration 
and the other terms and conditions of 
service to such extent and in such man- 
ner as it thinks fit. ‘It is significant trat 
this power can be exercised by the Cea- 
tral Government notwithstanding any- 
thing contained in sub-sec (1) or in tne 
Industrial Disputes Act, 1947, or in any 
other law, or in any award, settlement or 


agreement for the time being in force’. 


It was thought that ‘for a proper func- 
tioning of the Corporation it was essen- 


å 


ment an overriding power to change tne 
terms and conditions of’ employees wio 
were wholly or mainly employed by the 
insurers prior to the appointed day. Haz- 
ing conferred 
Central Government, Section 11 (2) fur- 
ther- provides that if the alteration made 
by the Central Government in the terms 
and conditions of his service is not az- 
ceptable to.any employee, the Corpora- 
tion may terminate his employment ty 
giving him, compensation equivalent -0 
three months’ remuneration unless tke 
contract of service with such employee 
provides for a shorter notice of termina- 
tion. It is thus clear that in regard `-o 
eases which fall under Section 11 (2), if 


as a result of the alteratior made by tke - 


Central Government any employee does 
Knot want to work with the Corporation, 
he is given the option to leave its em- 
ployment on payment of compensatian 
provided by the last part of Section fl 
(2). Thus, the scheme of the two sut- 
sections of Section 11 is clear. The em- 
ployees of the insurers whose controlled 
business has been taken over, become the 
employees of the Corporation, then their 
terms and conditions of service continue 
until they are altered by the Centrā 
Government, and if the alteration made 
by the Central Governmen> is not ac 
ceptable to them, they are entitled tə 
leave the employment of th2 Corporation 
on payment of compensation as provided 
by S. 11 (2).’ ” (emphasis hereinto ¢ ’ sup- 
plied.) 
Be 
116. In other words sub-section (Oy ož 
Section 11 not only gives to the Centra. 
Government the power to aller the termz 
and conditions of service of the emplo- 
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yees of the Corporation in certain. situa- 
tions, and to alter them even to the de- 
triment of such employees, to such ex- 
tent and in such manner as it thinks fit, 


but also states in so many words that 
such power shall be exercisable — 
“notwithstanding anything contained 


in sub-sec..(1) or in the Industrial Dis- 
putes Act, 1947 or in any other law for 
the time being in force, or in any award, 
settlement or agreement for the time be- 
ing in force.” 

The mandate of the legislature has 
been expressed in clear and unambiguous 
terms in this non-obstante clause and is 
to the effect that the power of the Cen- 
tral Government to alter conditions of 
service of the employees of the Corpora- 
tion shall be wholly unfettered and that 
any provisions to the contrary contained 
in the I. D. Act or for that matter, in 
any other law for the time being in force, 
or in any award, settlement, or agree- 
ment for the time being in force, would 
not stand in the way of the exercise of 
that power even if such exercise is to 
the detriment of the employees of the 
Corporation. The conferment of the 
power is thus in express supersession of ` 
the I. D. Act and of any settlement made 
thereunder, The provisions of that Act 
and the two settlements of 1974 must, 
therefore, yield to the dictates of Sec- 
tion 11 (2) and to the exercise of the 
power conferred thereby ‘on the Central 
Government, 


117. Sub-section (4) of ‘Section 11 is 
again illuminating as in the matter of 
compensation to be paid to a transferred 
employee it provides specifically that the 
provisions of sub-section (2) of that sec- 
tion shall override those of the I.D, Act 
and of any other law for the time being 
in force and that no claim to the contrary 
shall be entertained by any court, tribu- 
nal or other authority. In the face of an 
express provision like this it is not open 
to the employees to contend that the law 
laid down in the I. D. Act and not sub- 
section (2) of Section -11 would govern 
them. 

118. The rule-making power conferred 
on the Corporation by Section 49 of the 
L. I. C. Act must also be held to be ex- 
-ercisable notwithstanding the provisions 
of the I. D. Act. In clause (b) of sub- 
section (2) thereof the method of recruit- — 
ment of employees and agents of the 
Corporation and the terms and conditions 
of their service are stated to be matters 
which the Corporation may deal with 
through regulations. subject, however, to 
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the previous approval of the Central 
Government. This power is expressly 
conferred on the Corporation in additior. 
to that with which it is invested under 
clause (bb) of the same sub-section, If 
these two clauses. were not meant to 
override the provisions of the I. D, Ac? 
on the same subject they would be com- 
pletely meaningless, and that is a situa- 
tion, as already pointed out, runring 
directly counter to one of the accepted 
principles of interpretation of statutes, 


Besides, these two clauses are not to be’ 


read in isolation from Section 11. The 
subject matter of the clauses and the sec- 
tion are overlapping and together they 
form an integrated whole. The clauses 
must, therefore, be read in the light of 
Section 11. Sub-section (1) of that sec 
tion confers power on the Corporation to 
alter the terms and conditions of servic2 
of the transferred employees and’ by 
necessary implication gives a go-bye ta 
the I. D. Act which is again expressly 
: superseded by sub-section (2) of that sec 
tion in so far as the Central Government? 
has been invested with the power in cer- 
tain circumstances to vary the terms and 
conditions of service of the Corporation's 
employees. When the two clauses, there- 
fore, say that the Corporation. shall have 
the power to frame regulations in regard 
to the terms and conditions of its ems 
ployees including transferred emplovees, 
subject, of course, to previous approval 
of the Central Government, the power 
may well be exercised in conformity with 
the provisions of Section 11. And if it is 
so exercised the resultant regulations 
cannot be said to go beyond the’ limits 
specified in the statute. In this view of 
the matter Hukam Chand v. Union of 
India, AIR 1972 SC 2427 and B.S. vee 
dera v, Union of India, (1968) 3 SCR 578 
(AIR 1969 SC 118), which lay down that 
the authority vested with the power of 
making subordinate legislation must art 
within the limits of and cannot trans- 
gress its power, are of no help to the 
case of the employees on whose behelf 
they have been cited, 

119.. Another proposition put forward 
by learned counsel for the employees 
may be noticed here. It was contended 
that Section 49 confers on the Corpora- 
tion “ordinary” powers of framing sub- 
ordinate legislation and that the Corpo- 
ration has not been invested with any 
right to unilaterally promulgate a regu- 
lation altering the conditions of service 
of its employees to their detriment and 
that such regulations cannot override the 


L, I. C. of Incia v. D., J. Bahadur 


‘conditions of service 


A. LR: 


provisions of the I. D. Act and the set- 
tlements reached thereunder. Reliance 
for the proposition was placed on U. P. 
State Electricity Board v, Hari Shanker 
Jain, (1979) 1 SCR. 855: (AIR 1979 SC 
65) and Bangalore Water Supply & Sew- 
erage Board v. R, Rajappa, (1978) 3 SCR 
207: (AIR 1978 SC 548). In the former 
the case of. the employees was that they 
were governed by the Industrial Employ- 
ment (Standing Orders) Act which, ac- 
cording to them, was a special Act lay- 
ing down provisions in relation to their 
and which could 
not, therefore, be superseded by Sec. 79 
of the Electricity Supply Act, 1948. In 
holding that the section last mentioned 
was a general law which did not over- 
ride the provisions of the Industrial Em- 
ployment (Standing Orders) Act, this 
court observed : 


“Chapter VII (from Section 70 to Sec- 
tion 83) which is headed “Miscellaneous” 
contains various miscellaneous provisions 
amongst which are Section 78 which em- 
powers the Government to make rules 
and Sec. 79 which empowers the Board 
to make regulations in respect of mat- 


ters specified in clauses (a) to (k) of that 


section. Clause (c) of Section 79 is ‘the 
duties of Officers and servants of the 
Board, and their salaries, allowances and 
other conditions of service’, This, of 
course,‘ is no more than the ordinary 
general power, with which every em- 
ployer is invested in the. first instance, 
to regulate the conditions of service of 


are 


his employees. It is an ancillary or inci- . 


dental power of every employer. The 


Electricity Supply Act does not presume-y 


to be an Act to regulate the conditions 
of service of the employees of State Elec- 
tricity Boards. It is an Act to regulate 
the coordinated development of electri- 
city. It is a special Act in regard to the 
subject of development of electricity, 
even as the Industrial Employment 
(Standing Orders) Act is a special Act in 
regard to the subject of conditions of 
service of workmen in industrial estab- 
lishments, If Section 79 (c) of the Elec- 
tricity. Supply Act generally provides for 
the making of regulations providing for 
the: conditions of service of the em- 
ployees of the Board, it can only be re- 
garded ‘as a general provision which 
must yield to the special provisions of 
the Industrial Employment 
Orders) Act in respect of matters covers 
ed by the latter Act.” 

120. Quite clearly there was no provi= 
sion in the Electricity Supply Act such 
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as we find in Section 11 of the L. I. 2. 
Act which, as already shown, is a special 
law in relation to the terms and cond- 
tions of service of the employees of the 
Corporation very much in derogation >f 
what the I. D. Act lays down and: the 
case cited, therefore, presents no paralk&l 
to the case in hand. 

121. In Bangalore Water Supply amd 


Sewerage Board v. R. Rajappa (AIR 1978 . 


SC 548) (supra) the question was wh2- 


ther the employees of a statutory Corp -, 


ration would or would not be governzd 
by the provisions of the 1. D. Act. The 
question was answered in the affirmative 
by this Court and Beg. C. J.. while 
concurring with Bhagwati, Krishna Iyer 
and Desai, JJ., on that point, observed: 


“I am impressed by the argument that 
» certain public utility services which are 
carried out by governmental agencies or 
corporations are treated ky the Act #- 
self as within the sphere of industry. Tf 
express rules under other enactments 
govern the relationship between the Staze 
as an employer and its servants as em- 
ployees it may be contended. on the 
strength of such provisions, that a parfi- 
cular set of employees are outside the 
scope of the Industrial Disoutes Act fer 
that reason’. The special excludes the ap- 
plicability of the general. We cannot fo- 
get that we have to determine the meaa- 
ing of the term ‘industry’ in the context 
of and for the purposes of matters pre- 
vided for in the Industrial Disputes Act 
Alysis Hence to artificially ex- 
clude State-run industries from tre 
sphere of the Act, 'unless statutory prc- 
-visions, expressly or by a necessary im- 
plication, have that effect, would not te 
correct.” (emphasis hereinto ‘ ’ sup- 
plied). i 
122. Far from assisting the case of tke 
employees these observations only sug- 
port the conclusion arrivec at by me 
above in as much as they specifically 
state that if express provision has been 
made under a particular enactment gov- 
erning the relationship of an employer 
and his employees, such special provi 
sion would govern those employees ia 
aia of the dictates of the I. E, 
ct. 


123. I thus hold that Section 11 and 
clauses (b) and (bb) of sub-section (2) oè 
_Section 49 of the L. I C. Act were in- 
_-ended to be and do constitute an ex- 
haustive and overriding law governing 
the conditions of service of all employee: 
of the Corporation including transferrec 
employees. Proposition (b) forming par. 
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of conclusion I is consequently found to 
be incorrect. 

124. Conclusion I reached by the High 
Court being faulty in both its material 
aspects, the three corollaries flowing 
from it and set out above as part of con- 
clusion II must also be held to be unsus-. 
tainable. 


125. Section 23 of the L. I. C. Act, 
which envisages employment of persons 
by the Corporation no doubt implies set- 
tlement of conditions of service but’ that 
does not mean that once a settlement is 
arrived at the same is not liable to be al- 
tered except by another settlement reach- 
ed under Section 18 of the I. D. Act. As 
already pointed out the provisions of 
sub-sections (1), (2) and (4) of Section 11 
of the L. I. C. Act and clauses (b) and 
(bb) of sub-section (2) of Sec. 49 thereof 
have overriding effect.and the terms and 
conditions of service of the employees of 
the Corporation forming part of a settle- 
ment under the I. D. Act cannot last 
after they have been altered in exercise 
of the powers conferred on the Corpora- 
tion or the Central Government by those 
provisions, as was done when the new 
regulation 58 was framed under Sec. 49 
by the Corporation and the new clause 9 
was inserted in the 1957 Order by the 
Central Government. Nor can any action 
taken under Sections 19 (2) and 9A of 
the I. D, Act have any relevance to the 
exercise of those powers so long as such 
exercise conforms to the provisions of 
the L. I. C. Act. 


126. Conclusion II is, therefore, held 
to be erroneous in its entirety. 


127. Conclusion TIT also does not stand 
scrutiny as the reliance of the High Court 
on Madan Mohan Pathak’s case (AIR 
1978 SC 803) (supra) for. support fo pro- 
position (b) stated above is wholly mis- 
placed, That case was decided by a Bench 
of seven Judges of this Court before 
whom were canvassed two main points 
which were thus crystallized by Bhag- 
wati, J., who delivered the judgment on 
behalf of himself, Iyer and Desai, JJ.: 


“A, The right of Class II] and Class IV 
employees to annual cash bonus for the 
years 1st April, 1975 to 31st March, 1976 
and ist April, 1976 to 3lst March, 1977, 
under clause 8 (ii) of the Settlement was 
property and since the impugned Act 
provided for -compulsory acquisition of 
this property without payment of com- 
pensation, the impugned Act was viola- 
tive of Article 31 (2) of the Constitution 
and was hence null and void, 
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“B. The impugned Act deprived Ciass 
TI and Class IV employees of the righ: 
to annual cash bonus for the years 1s 
April, 1975 to 31st March, 1976 and ist 
April 1976 to 31st March, 1977, which: 
was vested in them under clause 8 (it 02 
.the settlement and there was, therefore, 
clear infringement of their fundamental 
right under. Article 19 (1) (f) and since 
this deprivation of the right to anrua! 
cash bonus, which was secured under a 
settlement arrived at as a result of zol- 
lective bargaining and with full and 
mature deliberation on the part of the 
Life Insurance Corporation and the Cen- 
tral Government after taking into ac- 
count the interests of the policy-holders 
and the community and with a view to 
approximating towards the goal of a liv- 
ing wage as envisaged in Article 43 of 
the Constitution, amounted to an un- 
reasonable restriction, the impugned Act 
was not saved by Art. 19 (5) and henc? 
it was liable to be struck down as in- 
valid.” . 


. 128. In relation to point A the argu- 
ment raised on behalf of the Corporetioa 
was that under the then existing regul- 
tion 58 the grant of annual cash bonus 
‘was subject to such directions as tke 
Central Government might issue and that 
the right of Class III and Class IV em~ 
ployees to receive such bonus could net 
therefore be said to be an absolute right 
which was not liable to be set at naught 
by any direction that might be issued ky 
the Central Government. Bhagwati, I., 
appreciated the force of ` regulation 58 
and remarked: 


“Regulation 58 undoubtedly says that 
non-profit sharing bonus may be grented 
by the Life Insurance Corporation to xs 
employees, subject to such directions as 
the Central Government may issue and 
therefore, if the Central Government 
issues a direction to the contrary, non- 
profit sharing bonus cannot be granted 
by the Life Insurance Corporation tc amy 
class of employees.” 


He further observed, however: ? 


“But here, in the present case, grant 
of annual cash bonus by the Life Insur- 
ance Corporation to Class IJI and Cless 
IV employees under clause 8 (ii) oz tne 
settlement was approved by the Central 
Government as provided in clause 12 aad 
the ‘direction’ contemplated by Regula- 
tion 58 was given by the Central Govern- 
ment that annual cash bonus may be 
granted as provided in clause 8 (ii) of 
the settlement, It was not competent to 
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the Central Government thereafter to 
issue another contrary direction which 
would have the effect of compelling the 
Life Insurance Corporation to commit a 
breach of its obligation under Section 18, 
sub-section (1) of the Industrial Disputes 
Act, 1947 to pay annual cash bonus in 
terms of clause 8 (ii) of the settlement.” 
It was further held by Bhagwati, J., that 
clause 8 (ii) was a clause independent of 
clause 8 (i) and was subject only to the 
approval mentioned in cl. 12 (2) which 


‘as already pointed out, had been accord- 


ed by the Centrai Government, He went 
on to hold that the right to bonus for 
the two years (lst April, 1975 to 31st 
March, 1976 and ist April, 1976 to 31st 
March, 1977) was property of which the 
concerned employees could not be de- 
prived without adequate compensation, 
Repelling another argument advanced on 
behalf of the Corporation, Bhagwati, J., 
held that the extinguishment of the 
right to bonus really meant a transfer 
of ownership to, the Corporation of the 
Gebt available to the employees under. 
that right and that such extinguishment 
amounted to acquisition of property with- 
out compensation. so that it was hit by 
Art. 31 (2) of the Constitution of India. 
In view of this conclusion Bhagwati, J., 
considered it unnecessary to consider 
point B. 


129. Chandrachud, Fazal Ali and Shin- 
ghal, JJ. agreed with the conclusion ar- 
rived at by Bhagwati, J, on point: A. 
Beg, C. J., however, delivered a separate 
judgment seriously doubting the correct~ 
ness of the proposition enunciated by 
Bhagwati, J., that the extinguishment of 
the right to bonus amounted to acquisi-~ 
tion of property, and deciding point B in 
favour of the employees with a finding 
that in view of the provisions of Art. 43 
of the Constitution the 1976 Act was vi~ 
tiated by the provisions of Article 19 (i) 
(f) of the Constitution and was not saved 
by clause (6) of that Article. Beg, C. J., 
was further of the opinion that the 1976 
Act was violative of Article 14 of the 
Constitution. . 


a 


Three factors are noteworthy: 

(a) Points A and B detailed above were 
specifically limited.to the duration of the 
settlements as appearing in clause 12 
thereof and the judgment, therefore, 
does not cover any period subsequent to 
31st March, 1977, as has been rightly 
contended by learned counsel for the 
Corporation. i : 

(b) No finding at all was given nor was 
any observation. made “by Bhagwati, J., 


not. have been paid 
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to the effect that Sections 11 and 4f of 
the L. I. C. Act or the action tekken 


thereunder (the promulgetion of the new’ 


regulation 58 and the new clause 9 of the 
4957 Order) was ineffective against the 
operation of the provisicns of -the I D. 
Act or of the 1974 settlements. ‘On the 
other hand, his judgment very specifi- 
cally proceeded on the ground that the 
two settlements had ta and did felly 
conform to the provisions of regulatior 58 
in as much as the Central Government 
had accorded its approval to them’. The 
High Court thus not only erred in ob- 
serving that those settlements had been 
upheld by this Court “even though it did 
not advert to regulation 58”, 
failed to. take notice of the clearly =x- 
pressed opinion of Bhagwati, J., taat 
bonus under the two settlements coald 
if they had run 
counter to the requirements of regula- 
tion 58 Far from supporting corolléry 
{b) of conclusion II, therefore, Macan 
Mohan Pathak'’s case (AIB 1978 SC 813) 
rules to an opposite effect, © 
(c) Although Bhagwati, J., did held 
clearly (and, if I may say -so with all ze- 
_ spect, quite correctly) that sub-clause ii) 
of clause 8 of the 1974 settlements stand 
independently of sub-clause (i) thereof, 


his judgment contains no finding what- 


soever to the effect that tke conditions of 
service laid down in those settlemerts 
could be’ varied only by a fresh settle- 
ment or award made 
sions of the I. D. Act and that till than 
sub-clause (ii) aforesaid would remain in 
full force. The High Court clearly errad 
„in observing that such a Anding formed 
part of the majority judgment in Madan 
Mohan Pathak’s case, 

Conclusion TII also, therefore, is nega- 
tived., 

130. We now take up for consideraticn 
the High Court’s conclusion TV which is 
based on the interpretation of Section _9 
of the I. D. Act by this Court in South 
Indian Bank Ltd, v. A. R. Chacko (AIR 
1964 SC 1522) (supra), That section mey 
-with advantage be extracted here in er- 
tenso for facility of reference: 

"19 (1) A settlement shall come into 
operation on such date as is agreed upcn 
by the parties to the dispute, and if mo 
date is agreed upon, on the date am 
which the memorandum cf the settle- 
ee is signed by the parties to the dis- 


í E ‘Such settlement shall be bindinz 
for such period as is agreed upon by th2 
parties, and if no such period is agreed 
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upon, for a period. of six months from 
the date on which the memorandum of 
settlement is signed by the parties to the 
dispute, and shall continue to be bind- 
ing on the parties after the expiry of the 
period aforesaid, until the expiry of two 
months from the date on which a notice 
in writing of an intention to terminate 
the settlement is given by one of the 
parties to the other party or perce to 
the settlement. . 

“(3) An award shall, ‘subject to the 
provisions of this section, remain in 
operation for a period of one year from 
the date on which the award becomes 
enforceable under Section 17A: 

“Provided that the appropriate Gov- 
ernment may reduce the said period and 
fix such period as it thinks fit: 

“Provided further that the appropriate 
Government may, before the expiry of 
the said period, extend the period of 
operation by any period not exceeding 
one vear at a time as it thinks fit so, 
however, that the total period of opera- 
tion of any award does not exceed three 
years from the date on which it came in- 
to operation. 


. "(4) Where the apoa ‘Govern- . 
ment, whether of its own motion or on 
the. application of any party bound by 
the award, considers that since the award 
was made, there has been a material 
change in the circumstances on which it 
was based, the appropriate Government 
may refer the award or a part of it to 
a -Labour Court’ if the award :was that 
of a Labour Court or to a Tribunal, if 
the award was that of a Tribunal or of 
a National Tribunal for decision whether 
the period of operation should not, by 
reason of such change, be shortened and 
the decision of Labour Court or the Tri- 
bunal, as the case may be, on such re- 
ference shall be final. : 

“(5) Nothing contained: in sub-sec, (3) 
shall apply to any award which by its 
nature, terms or other circumstances 
does not impose, after it has been given 
effect to, any continuing obligation on 
the parties bound by the award, 

(6) Notwithstanding the expiry of the 
period of operation under sub-section (3), 
the award shall continue to be binding 
on the parties until a period of 2 months 
has elapsed from the date on which 


‘notice is given by any: party bound by 


the award to the other party or parties 
intimating its intention to terminate the 
award, 


“(7) No notice given under sub-sec, (2) 
or ‘sub-section (6); shall have effect unless 
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it is given by- a party representing tne 
‘majority of persons bound by the sette- 
ment or award, as the case may be.” 
Sub-section (2). of the section makes it 
clear that a settlement reached under 
. the I. D. Act shall be binding on the 
` parties thereto — 

(a) for the period agreed upon, and if 
no such period is agreed upon, for a 
period of six months from the date on 
which the memorandum of petilement is 
signed by the parties: and 


(b) for a further period ending witk a 
span of two months reckoned from the 
date on which a notice in writing of an 
intention to terminate the settlement is 
given by one of the parties -thereto to 
the others, 


131. Sub-sections (3), (4) and (5) pro- 
vide for the period of operation of an 
award and its extension and reduction, 
while sub-section (6) lays down that 
after such period has expired the award 
shall continue to be binding on the par- 
ties to it for a further period ending 
with a span of 2 months reckoned in 
the same manner as the span mentionee 


earlier, ee 


132. In so far as the explicit language 
of the section is concerned there is no 
ambiguity involved. The difficulty arises 
regarding the period (hereinafter ca_led 
the 3rd period) subsequent to the date 
on which the said span of two mor.ths 
expires in either case, because the I.D. 
Act is silent about it and it is that diffi- 
culty which this Court resolved -in 


Chacko’s case (AIR 1964 SC 1522). The 
parties before the Court in that vase 
were the South Indian Bank Ltd. and 


one of its clerks named A. R. Check 
who had been promoted as an accounzant 
with effect from the 13th July 1959 and 
claimed certain allowances for periods 
subsequent to that date in terms of what 
is called the Sastry award. On behalf cf 
the Bank reliance was placed on’ Sez. 4 
of the Industrial Disputes (Banking: Com- 


panies) Decision Act, 1955 which runs 
thus: 
“Notwithstanding anything conta-nei 


in the Industrial Disputes Act, 1947. cr 
the Industrial Disputes (Appellate Tribu- 
nal) Act. 1950 the award as now mod? 
fied by the decision of the Labour Ar- 
pellate . Tribunal in the manner referred 
to in- Section 3 shall remain in force ur- 
til March 31, 1959“ 

and a contention was raised that the ncn 
obstante ‘clause contained in this secticn 
made the provisions.of Section 19 (5) 2f 
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the I. D. Act inapplicable tọ the Sastry 
Award which, therefore, became dead for 


` all purposes after the 31st March 1959, 


Repelling the contention this Court ob- 
served : 


“The effect of Section 4 of the Indus- 
trial Disputes (Banking Companies) Deci= 
sion Act is that the award ceased to b8 
in force after March 31, 1959. That how- 
ever has nothing to do with the question 
as to the period for which it will remain 
binding on the parties thereafter, The 
provision in Section 19 (6) as regards 
the period for which the award shall 
continue to be binding on the parties is 
not in any way affected by Section 4 of 
the Industrial Disputes (Banking Compa- 
nies) Decision Act, 1955.” 

133. The Court then proceeded to con< 
sider. specifically the situation that would 


obtain in the 3rd period in relation to 


an award and held: 


“Quite apart from this, however. it ap- 
pears.to us that even if an award has 
ceased to be in operation or in force and 
has ceased to be binding on the parties 
under the provisians of Section 19 (6) if 
will continue to have its effect as a con= 


tract between the parties that has been | 


made by industrial adjudication in place 
of the old contract. So long as the award 
remains in operation under Section 19 
(3), Section 23 (c) stands in the: way of 
any strike by the workmen and lock-out 
by the employer in respect of any mat- 
ter covered by the award. Again, so long 
as the award is binding on a party, 
breach of any of its terms will make the 


party liable to penalty under Section 29 | 


of the Act, to imprisonment which may 
extend to six months or. with fine or with 
both. After the period of its operation 
and also the period for which the award 
is binding have elapsed Section 23 and 
Section 29 can have no operation., We 
can however see nothing in the’ scheme 
of the Industrial Disputes Act to justify 
a conclusion that merely because thess 
special provisions as regards prohibition 
of strikes and lock-outs and of penalties 


for breach of award cease to be effective - 
in tha, 


the new contracts as embodied 
award should also cease to be effective, 
On the contrary, the. very purpose fer 
which industrial adjudication has been 
given the peculiar authority and right of 
making new contracts between employers | 


tas 


and workmen makes it reasonable toe 


think that even though the period of 
operation of the award and the period 
for which it remains binding on the par+ 


ties — in respect of both of ‘which spas 
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cial provisions have been made under 
Sections 23 and 29 respectively — may 


expire, the new contract would contirue 


-to govern the relations between the par- 
ties 'till it is displaced by another cm- 
tract’, The objection that no such benefit 
as claimed could accrue to the respcn- 
dent after March 31, 1959 must therefcre 
be rejected,” (emphasis hereinto ' ’.stp- 
plied) 


134. It is the underlined portion of 
this paragraph which impelled the High 
Court to come to the conclusion that evan 
a notice under Section 19 (6) of the I. D. 
Act would not terminate ‘a settlement 
(which, according to the High Couxt, 
stands on the same footing as an award 
and, in fact is indistinguishable therefran 
for the purpose of Section 19) but would 
have the effect of merely paving the way 
for fresh negotiations resulting, ultimat=- 
ly in a new settlement — a conclusien 
whiche has been seriously challenged - en 
behalf of the Corporation with the sud- 
mission that’ Chacko’s case (AIR 1964 SC 
1522) has no application whatsoever so 
the present controversy in as much as 
the special law comprised of Sections 1 
and 49 of the L.I.C. Act fully covers the 
situation in the 3rd period following the 
expiry of the 1974 settlements, The sub- 
mission is well based. In Chacko’s caze 
this Court was dealing with the prov-~ 
sions of the I. D. Act alone when it 
made the observations last extracted ard 
was not concerned with a situation which 
would cover the 3rd period in relatim 
to an award (or for that matter a settle- 
ment) in accordance with a specific mar- 


a 


-date from Parliament. The only available 


course for filling the void created by the 


Sastry Award was a continuation of i. 


terms’ till they were replazed by some- 
thing else legally enforceable which, in 
the circumstances before the Court, could 
only be another contract (ir. the shape cf 
an award or a settlement), there being 
no legal provision requiring the void t3 
he filled otherwise, In the present casa 
the law intervenes to indicate how the 
võid which obtains in the 3rd period 
shall be filled and, if it has. been so fill- 
ed, there is no question of its being fill- 
ed in the manner indicated in Chacko’s 
case wherein, as already pointed out, ne 
such law was available. The observation: 
in that case must thus be taken to mear 
—that the expired award would continue 
—to govern the parties till it is displaceé 
by another contract or by a rélationshirt 
«otherwise substituted for it in accordance 
‘with law. 
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135. Indian Link Chain Manufacttrers 
Ltd. v. Their Workmen,: (1972) 1 SCR 
790: (AIR 1972 SC 343) which also the 
High Court pressed into service in arriv- 
ing at conclusion IV is really not relevant 
for the present discussion as it deals 
only with the two periods expressly cov- 
ered by sub-sections (2) and (6) of Sec- 
tion 19 of the I. D. Act and not, at all 
with the 3rd period, The same is true of 
Shukla Manseta Industries Pvt, Ltd. v. 
The Workmen employed under it, (1973) 
1 SCR 249: (AIR 1977 SC 2246) in’ which 
the only question canvassed before the 
Court and answered by it was whether 
the law required that notice of termina- 
tion under Section 19 (2) had to be given 
only after the date of expiry of a settle- 
ment. However, it may be pointed out 
that in both those cases as also in Hari- 
bhau Shinde v, F. H. Lala Industrial Tri- 
bunal, Bombay, AIR 1970 Bom 213, 
which has been relied upon by learned 
counsel for the employees, this Court 
was not concerned with any special law 
as I find in a combined reading of Sec- 
tions 11 and 49 of the L. I. C. Act; and 
for that reason also none of these three 
decisions is of any assistance for the 
determination of the point in controver- 
sy before us. 3 


136. Some ‘arguments were addressed 
to us on a proposition advanced by learn- 
ed counsel for the Corporation to the ef- 
fect that a settlement could not be treat- 
ed at par with an award for the purpose 
of the I. D. Act and that Chacko’s 
case (AIR 1964 SC 1522) therefore, 
could furnish no proper ‘basis for 
the High Court’s conclusion IV. I do. 
not propose to deal with that proposi- 
tion which is merely of academic interest 
in view of the material distinction al- 
ready pointed out, namely, that in the 
present case there is a special mandate 
by Parliament to fill the void of the 3rd 
period which did not obtain in Chacko’s 
case, However, I may briefly dwell on 
another aspect of the same distinction 
and that consists of the circumstance 
that while in Chacko’s case the employer 
was the South Indian Bank Lid. — a 
non-statutory banking company — the 
employer before uş now is the creation 
of the L. I. C. Act itself and therefore 
a statutory corporation. This circum- 
stance coupled with the contents of the 
L. I. C. Act leads to the ‘following de- 
ductions, as laid down in Sukhdev Singh 
v. Bhagatram Sardar Singh Raghuvanshi 
(1975) 3 SCR 619: (AIR 1975 SC 1331): 

(a) The Corporation carries on the ex- 
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clusive business of life insurance as an 
agency of the Government by which it 
is managed and which alone can dissolve 
it. It is, therefore, an authority within 
the meaning of Article 12 of the Consti- 
tution of India, The status of persons 
serving the Corporation thus carries with 
it the element of public employment. 

(b) The L. I. C. Act enables the Cor- 
poration to make regulations which may 
provide, inter alia, for the terms and 
conditions of service of its employees. 
Such regulations cannot be equated witk 
those framed by a company incorporateč 
uhder the Companies Act and, on the 
other hand, have the force of law whick 
must be followed both by the Corpora- 
tion and those who deal with it. - 

137. It is obvious that an applicatior. 
of these deductions to the situation pre- 
vailing in the present case would rule ouf 
the relevance of Chacko’s case (AIR 196¢ 
SC 1522) because regulation 58 framed 
under Section 49 of the L. I. C. Act spe- 
cifically governs the 3rd period following 
the expiry of the 1974 settlements. 


- 188. I need not go into the correctness 
or otherwise of conclusion V reached by 
the High Court as no arguments in rela- 
tion thereto were addressed to us. I shall 
now proceed, however, to discuss certain 
other contentions raised . before us on 
behalf of the employees although th= 
‘same were not canvassed before th2 
High Court, . 


139. It was argued that both sub-sec- 
tions (1) and (2) of Section 11 of ths 
L.I.C. Act relate exclusively tothe trans- 
ferred employees and that sub-section (Z) 
does not embrace the case of employees 
recruited under Section 23. In this con- 
nection an analysis of Section 11 would 
be helpful. In so far as sub-section (1) 
is concerned it is quite clear that it car- 
not be extended to cover emplovees re- 
eruited under Section 23, and that it :s 
restricted in- its operation only to tke 
transferred employees. This follows 
from the clear language used, Sub-see- 
tion (2), however, is differently worded. 
It may be split up as follows: i 

(a) The Central Government méy 
alter (whether by wav of reduction or 
otherwise) the remuneration and the 
other terms and conditions of service (>f 
scehnatdeaecsss ï to such extent and in such 
manner as it thinks fit. 

(b) The Central Government may take 
the action detailed in (a) above notwith- 
standing anything contained in sub-sec- 
tion (1), or the I. D. Act, or in any other 
law for the time being in force or in aay 
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award, settlement or agreement for the 


_ time being in force. 


(t) The action detailed in (a) can be 
taken only if the Central Government is 
satisfied — 


(i) that for the purpose of securing 
uniformity in the scales of remuneration 
and the other terms and conditions of 
service applicable to transferred emplo- 
yees, it is necessary so to do: 

or 


(ii) that, in the interests of the Cor- 
poration and its policy-holders a reduc- 
tion in the remuneration payable or a re- 
vision of the other terms and conditions 
of - service applicable, to employees or 
any class of them is called for, 


140. According to learned counsel for 
the employees the expression “employees 
or any class of them” occurring in sub- 
clause (ii) of the above analysis must be 
interpreted to mean transferred emplo- 
yees or any class thereof and the expres- 
sion does not. cover the employees re- 
cruited under Sec, 23, Support for the 
contention is sought from the circum- 
stance that the section is not only a part 
of Chapter IV of the L.I C. Act, which 
is headed “Transfer of existing Life In- 
surance Business to the Corporation” buf 
also carries the marginal note ‘Transfer 
of service of existing employees of in- 
surers to the Corporation”, This. circum- 
stance is wholly immaterial not only for 
the reason that headings of chapters and . 
marginal notes cannot be looked into for 
the purpose of ascertaining the inten- 
tion of the legislature unless the language 
employed by it is ambiguous but also 
because the absorption of the transferred 
emiployees into the Corporation. may - it- 
self necessitate a change in the conditions 
of service of the employees recruited 
under Section 23. It is not disputed that 
transferred employees, amongst them- 
selves, were governed by widely differ- 
ent conditions of service and that was 
so for the simple reason that they had 
come from different companies, each 
having its owr scales of pay applicable 
to its servants. When the Corporation 
came irto existence, recruitment under 
Section 23 need not have waited for ac- 
tion under Section 11 (2) and the pro- 
cess of examination of different scales of 
pay of the transferred employees as 
compared to those pertaining to hands 
recruited under Section 23, as also the. 
appropriate action which should have 
been taken as a result of such examina- 
tion, was bound to be time-consuming} 
and the result may well have entailed 4 
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decision to equalise the scales of pay not 
only by raising or reducing those of the 
transferred employees brt also those of 
the employees recruited under Sec, 23. 
And that appears to be the only reason 
why the legislature chcse the compre- 
hensive expression “employees or any 
class of them” in sub-section (2) in spite 
of the fact that not only in sub-sees, (1) 
and (4) but also in sub-section (2) itself 
the detailed description “employee of an 
insurer whose -controlled business has 
been transferred to and vested in the 
Corporation” or words to that effect have 
been used to. denote a transferred em- 
ployee. Again, wherever a transferred 
employee was meant but a detailed čes- 
cription in relation to him was. not 
given, . the expression “such employ2e” 
was used with reference to that descrip- 
tion, Examples in point are the provisc to 
sub-section (1) and the latter part of sab- 
section (4). If the expression employees 
or any. class of them” was intended. to 
be restricted to transferred. employees it 
would certainly have been preceded by 
the word ‘such’ so that it zould be refera- 
ble to the detailed description of emp- 
loyees of that kind occurring in an earäer 
‘part of the sub-section. From the cir- 
cumstance that no such device was 
pressed into service the conclusion is ir- 
resistible that the expression last mən- 
tioned was intended to convey a meannz 
different from that whick was deducizle 
from.the detailed description otherwise 
employed in the section — a concluson 
based on the well-known principle of 
interpretation of statutes thus stated by 
Maxwell in Chapter 12 of his celebrazed 
work earlier cited : 


“From the general presumption that 
the same expression is presumed to be 
used. in the same sense through- 
out an Act or a səries of cg- 
nate Acts, there ` follows the far- 
ther presumption that a change of 
wording denotes a change in meaning”, 


141. The matter may also be .looked 
at from another angle As stated in 
“clause (c) of the above aralysis the Cen- 
tral Government is empowered to take 
action under sub-section (2) of Section 11 
if it is satisfied about the existence of 
either of two conditions, It may take such 
action if it is satisfied that for the par- 
pose of securing uniformity in the scales 
of remuneration, etec., applicable to trans- 
ferred employees it is nec2ssary to do so, 


But then’ if no action is -ntended to be, 
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taken for that purpose it may still be 
taken provided the Central Government 
is satisfied that it is in the interests of 
the Corporation and its policy-holders to 
make a reduction in the remuneration 
payable or a revision of the other terms 
and conditions applicable to its em- 
ployees. Now the first condition which 
envisages the securing of uniformity in 
scales of remuneration clearly ap- 
plies to transferred employees only but 
the same is not true of the second con- 
dition.. At a particular juncture in the 
life of the Corporation it may become 
necessary to make a reduction in the re- 
muneration payable to its employees or 
a revision of the other terms and condi- 
tions of service applicable to them, But- 
then this must follow from the satisfac- 
tion of the Government that it is in the 
interest of the Corporation and its policy- ~ 
holders to do so. It is obvious that this 
condition envisages the change in condi- 
tions of service, etc, of all the em- 
ployees of the Corporation and not only 
the transferred employees, If it were 
otherwise ‘the sub-section may well] lead 
to ‘discrimination and render the provi- 
sion unconstitutional, Even if, therefore, 
the expression “employees or any class 
of them” occurring in sub-section (2) 


- was capable of being regarded as ambi- 


guous, the Court would choose that in- 
terpretation which would conform to the _ 
constitutionality of the provision, This 
well-known principle of statutory con- 
struction was made use of by a learned 
single Judge of the Calcutta High Court 
in Himangsu Chakraborty v. Life Insur- 
ance Corporation of India, 1977 Lab iC 
622, wherein he dealt with sub-sec, (2) 
of Section 11 thus: 


“According to Mr, Chatterjee Sec- 
tion -11 (2) of the Act contains two limbs, 
The first limb confers power on the Cen- 
tral Government to revise the terms and 


conditions of service of the employees 
of the Corporation. Its power is, how- 
ever, confined - only to those employees 


whose services have been transferred ‘to 
and vested in the Corporation by reason 
of the commencement of the Act. The 
second limb confers power on the Cen- 
tral Government to alter the terms and 
conditions of the service applicable to- 
all employees of the Corporation irres- 
pective of whether they are transferred 
employees or are directly recruited after. 
the inception of the Corporation. Strong _ 
emphasis is: placed on the expression 


‘terms and conditions of service applica- ~~ 
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‘ble to employees of insurers whose con- 
trolled business has been transferred to 
and vested in the Corporation’ and 
‘terms and conditions of service applica- 
ble to employees or any class of them’, 
Mr. Chatterjee submits that the latter 
clause does not contain the expression 
‘such employees’ and therefore should be 
construed to confer a power on the 
Central Government to alter the condi- 
tions of service of all employees 
In my view, this contention of Mr, Chat- 
terjee is sound and should be accepted. 
On a plain reading of Section 11 (2) of 
the Act it seems to contain two distinct 
and separate powers, The first part 
relates to the power of the Central Gov- 
ernment in relation to “transferred em- 
ployees” whereas the second part appears 
to apply to all employees of the Corpo- 
ration irrespective of whether they are 
transferred or directly recruited”, ne 


142. I find myself in complete agree- 


ment with this view for the reasons 


already stated, j 

143. In order to steer clear of the 
above interpretation of Section 11 (2) 
learned counsel for the employees pu? 
forward the argument that the word ‘or’ 
occurring in the section should not be 
read as a disjunctive and should be given 
the meaning ‘and’ so that the two clauses 
forming the conditions about which the 


Central Government has to be satisfied 
before it can act under the section are 


taken to be one single whole; but we do 
not see any reason why the plain mean- 
ing of the word should be distorted to 
suit the convenience or the cause of the 
employees. It is no doubt true that the 
word ‘or’ may be interpreted as ‘and’ in 
certain extraordinary circumstances such 
as in a situation where its use as a dis- 
junctive could obviously not have been 
intended, (see Mazagaon Dock Ltd. v. 
Commr. of Income-tax and Excess Pro- 
fits Tax, (1959) SCR 848 : (AIR 1958 SC 
861). Where no compelling reason for the 
adoption of such a course is, 
available, the word ‘or’ must be given its 
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ordinary meaning, that is, as a disjunc- 
tive. This rule was thus applied to the 
interpretation of clause (c) of Sec. 3 (1) 
of the U. P, (Tempcrary) Control of Rent 
and Eviction Act, 1947 in Manmohan Das 


Shah v. Bishun Das, (1967) 1 SCR 836 2 


(AIR 1967 SC 643), by Shelat,. J.: 


“The clause is couched in simple and 
unambiguous language and in its plain 


meaning provides that it would be a good’ 


ground enabling a landlord to sue for 
eviction without the permission of. the 
District Magistrate if the tenant has 
made or has permitted to be made with- 
out the landlord’s consent in writing 
such construction which materially al- 
ters the accommcdation or is likely 
substantially to diminish its value. ‘The 
language of the clause makes it ‘clear 
that the legislature wanted to lay down 
two alternatives which would furnish a 
ground to the landlord to sue without 
the District Magistrate’s permission, .that 
is, where the tenant has made such con- 
struction which would materially alter 
the accommodation or which would be 
likely to substantially diminish its value. 
The ordinary rule of construction is that 
a provision of a statute must be constru- 
ed in accordance with the language used 
therein unless there are compelling 
reasons, such as where a literal construc- 
tion would reduce the provision to ab- 
surdity or prevent the manifest intention 
of the legislature from being carried out. 
There is no reason why the word ‘or’ 
should be construed otherwise than in 
its ordinary meaning,” f 
144. In my view this reasoning is 
fully applicable to the case in hand 
and there is every reason why the word 
‘or’ should be given its ordinary mean- 
ing. This was also the view taken by a 
learned single Judge of the Madras High 
Court in K, S. Ramaswamy v. Union of 
India, (1977) 1 Lab LJ 211 : (1978 Lab ic 
NOC 46), of which I fully approve, - 


145. Still another argument calculat- 
ed to mould the interpretation. of Sec- 


we 
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tion 11 (2) in favour of zhe employees 


was that the power conferred on te 


Central Government by it was intend=d_ 


to be used only once and that too #r 
one purpose, namely, to achieve uniform- 
ity in the scales of pay etc, In tkis 
connection our attention was drawn to 
two factors, namely, that the words 
‘from time to time’ forming part of the 
section as it originally stood were delet2d 
therefrom when it was amended in 
1957 and that while the amendment Jf 
the section at that time was under con- 
sideration of Parliament the than 
Finance Minister had given an assuranze 
in that behalf. The argument is wholly 
unacceptable to me, One good reason is 
available in the provisions of Section 14 
of the General Clauses Act which runs 
thus.: 

“14 (1) Where, by any Central Act r 
Regulation made after tke commence- 
ment of this Act, any power is conferr- 
ed, then unless a different intention ad- 
pears, that power may be exercised. from 
time to time as occasion r2quires, 

(2) This section applies also to ell 
Centra] Acts and Regulations made en 
or after the fourteenth day of January, 


_ 1887." 


2 


In view of the clear language of the se- 
tion, no Central law, while conferring a 
power, need say in so many words that 
such power may be exercised from time 
to time; and if a law does make use Df 
such an expression thet would mot 
change the position. The deletion of such 
an expression by the legislature at a 
given point of time may, therefore, fcl- 
low’ the detection of the superfluity and 
that would not mean, all by itself, that 
the legislature intended to limit the ex- 
ercise of such power to a single oca- 
sion. This is precisely the view that was 
taken by this Court in a similar situa- 
tion in Vasantlal Maganbhai v. State of 
Bombay. (1961) 1 SCR 341 :: (AIR 1951 
SC 4), In that case the Court was dezl- 
ing with Section 6 (2) of the Bombay 
Tenanev and Agricultural Lands Act, 


_ 1948, which ran ‘thus: 
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“The Provincial Government may by: ` 


notification in the Official Gazette, fix a 
lower rate of the maximum rent payable 
by the tenants of lands situate in any 
particular area or may fix such rate on 
any other suitable basis as it thinks fit.” 
It was pointed out to the Court that in 
this section the words ‘from time to time’ 
which found a place in the correspond- 
ing section of the earlier tenancy legis- 
lation were missing although the expres- 
sion ‘frem time to time’ was retained in 
Section 8 (1) of the Act. The contention 
Taised was that the power delegated 
under Section 6 (2) was intended to be 
used only once but was rejected as fal- 
lacious with the following observations: 


“Why the Legislature did not use the 
words ‘from time to time’ in Section 6 (2) 
when it used them in Section 8 (1) it is 
difficult to understand; but in construing: 
Section 6 (2) it is obviously necessary to 
apply the provisions of Section 14 of the 
Bombay General Clauses Act, 1904 (I of 
1904), Section 14 provides that where by 
any Bombay Act made after the com- 
mencement of this Act any power is con- 
ferred on any Government then that 
power may be exercised from time to 
time as occasion requires, Quite clearly 
if Section 6 (2) is read in the light of 
Section 14 of the Bombay General 
Clauses Act it must follow that the 
power to issue a notification can be ex- 
ercised from time to-time as occasion re- 
quires, It is true that Section 14 of the 
General Clauses Act, 1897 (X of 1897), 


‘provides that where any power is con- 


ferred by any Central Act or Regulation 
then, unless a different intention appears, : 
that power ‘may be exercised from time 
to time as occasion requires. Since there 


-is a specific provision .of the Bombay . 


Genera] Clauses Act relevant on the 
point it is unnecessary to take recourse . 
to Section 14 of the Central General . 
Clauses Act; but even if, we were to as- 
sume that the power in question can be 
exercised from time to time unless a 
different intention appears we would 
feel no difficulty in holding that no such - 


ced 
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different intention can be: 

the Legislature when it enacted S. 6 (2). 

It is obvious that having prescribed for 

a maximum by Section 6 (1) the Legis- 

lature has deliberately provided for a 

. modification of the said maximum rent 
and that itsélf shows that the fixation of 
any maximum rent was not treated as 
immutable. If it was necessary to mae 

- one notification under Section 6 (2) - 

: would follow by force of the same eee 
that circumstances may require the issue 
of a further notification. The fixation of 
agricultural rent depends upon so many 
uncertain factors which may vary from 
time to time and from place to place that 
it would be idle to contend that the 
Legislature wanted to fix the maximum 
only once, or, as Mr. Limaye concedes, 
twice. Therefore the argument that the 
power to issue a notification has beer: 
exhausted cannot be sustained.” č 


146. The language of Section 14 of the 
General Clauses Act being identical with 


that of the Bombay General Clauses Aci 


this reasoning is fully applicable to the 
interpretation of S. 11 (2) of the L. L C 
Act, The seme view was taken by a Divi- 


sion Bench of the Gujarat High Court in 


Harivadan K. Desai v. Life Insurance 
Corporation of India, 1977 Lab IC 1072, 
_ in the following words: . 

“While construing a statutory provi- 
sion, it is not permissible to traverse be~ 
yond the language of the provision um- 


less the legislative intent cannot be 


gathered from the clear and definite 
language of the provision. It is true thet 
often Courts do look into the debates in 
the Legislature and also the marginal 
-notes to ascertain the scope of a part- 
lar provision of the statute, But that -s 
only in exceptional cases, The language 
of Section 11 (2) is very clear. There is 
nothing to indicate or suggest even re- 
motely that the powers vested in the 
Central Government under Section 11 (2) 
get exhausted when once the Central 
Government exercises that power. Sez- 
tion 14 of the General Clauses Act, 1897 


L. I. C. of India v. D. J. Bahadur 
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further strengthens our view. Section 14 

lays down that where by a Central Act 

or Regulation made after the commence- 

ment of the Act, any power is conferred, 

then unless a different intention appears, 

that power may be exercised from time 

to time as occasion requires. We are un- 

able to gather any different intention 

from Section 11 (2) so as to injunct the 
Government from exercising their power 

after the issuance of the Blue Order; in. 
other words, after they once exercised 

that power,” 


147, I may further point out that that 
part of the power to alter the terms and 
conditions of service of the Corporation’s 
employees which the Central Govern- 
ment is authorised to exercise in the 
interests of the Corporation and its 
policy-holders must of necessity be a 
Power which can be exercised as and 
when occasion so requires, A contrary 
view would lead to absurd results in cer- 
tain given situations, Let us assume that 
the affairs of the Corporation did not 
present a rosy picture to begin with and 
that therefore..a drastic reduction in the 
Scales of pay of its employees was call- 
ed for and was achieved by an. order 
made by the Central Government in ex- 
ercise of its power under Section 11 (2}e 
Does that mean that if later on the Cor- 


poration develops its business and makes | 


Sizeable progress in the way of earning 
profits, the power conferred on the Cen- 
tral Government would not be exercis- 
able to give better pay scales to the em- 
ployees? An answer to this question in 
the negative would obviously not meet 
the exigencies of the situation and in 
my opinion leads to an absurdity. Again, 
if the scales of remuneration of the 
transferred employees are adjusted by 
the Central Government so as to smooth 
out anomalies and discrepancies, would 
that put an end to the exercise of the 


‘power so that it cannot be used subse- 


quently for the amelioration of the ser- 
vice conditions of the employees when 
the affairs of the Corporation so warrant? 
To put such a restricted meaning on uthe 


du 


` „These observations 
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language used does not appear to be 
_ warranted’ far any reason whatsoever. - 

148, In so far as the proceedings. of 
Parliament and speeches made during 
the course thereof are concerned, “hey 
are not admissible for che purpose of 
interpretation of the resultant statute 
unless the language used therein is ambi- 
guous and impels the Court to resort to 
factors outside the statute for the >ur- 
‘pose of ascertaining the intention of the 
law-makers, This is what was clearly 
held by this Court in Anandji Haridzs & 
Co, Pvt. Ltd. v. Engineering Mazdoor 
Sangh, (1975) 3 SCR 542: (AIR 197g SC 
946), by Sarkaria, J., who delivered the 
judgment on behalf of himself and 
Alagiriswami, J., and the observations 
made therein are worth repetition ; 

“As a general principle of interpreta- 
tion, where the words of a statute are 
plain, precise and unambiguous the in- 
tention of the Legislature is to be 
gathered from the language of the 
- statute itself and no external evidence 
such as Parliamentary Debates, Reports 
of the Committees of the Legislatures or 
even the statement made bythe Monis- 
ter on the introduction of a measur2 or 
by the framers of the Act is admissible 
. to construe those words. It is only where 
a statute is not exhaustive or wher its 
language is ambiguous, uncertain, cloud- 


ed or susceptible of more than one 


meaning or shades of meaning, that ex- 
ternal. evidence as to the evils, if any, 
which the statute was intended to re- 
medy, or of the circumstances whick led 
to the passing of the statute may be 
. looked into for the purpose of ascer-ain- 
ing the object which th2 Legislature had 
in view in using the words in question.” 
$ amply cover the 
` situation in hand, Section 11 (2) suffers 
' from no ambiguity either by reasor. of 


` the omission therefrom of the expression 


“from time to time” or otherwise amd it 
‘is, therefore, not permissible for a refer- 
ence to be made to the speech of the 
then Finance Minister in the matter of 
interpretation of the section, 
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149. The next contention for the em- 
ployees which raises a question of the 
vires of clause 9 of the 1957 Order and 
of regulation 58 is based on the follow- 
ing passage in the judgment of Beg, C. J., 
in M, M. Pathak’s case (AIR 1978 SC 803) 
(supra): 


“He submits that article 43 casts an 


obligation on the State to secure a liv- 


ing wage for the workers and is part of 
the principles “declared fundamental 
in the governance of the country”. In 
other words, he would have us use artir 
Cle 43 as conferring practically a funda- 
mental right which can be enforced. I 


-do not.think that we can go so far as 


that because, even though the directive 
principles of State policy, including the 
very imporant general ones contained in 
Articles 38 and 39 of the Coristitution, 
give the direction in which the funda- 
mental policies of the State must be ori- 
ented, yet, we cannot direct either the 
Central Government or Parliament to 
proceed in that direction. Article 37 says 
that they ‘shall not be enforceable by 
any court, but the principles therein laid 
down are nevertheless fundamental in 
the governance of the: country and it 
shall be the duty of the State to apply 
these principles in making laws,’ Thus, 
even if they are not directly enforce- 
able by a court they cannot be declared 
ineffective, They have the life and force 
of fundamentals. The best way in’ which 
they can be, without being directly en- 
forced, given vitality and effect in Courts 
of law is to use them. as criteria of 
reasonableness, and therefore, of validity, 
as we have been doing. Thus, if progress 
towards goals. found in Articles 38 and 
39 and 43 is desired, there should not be 
any curtailment of wage rates arbitrari- 
ly without disclosing any valid reason 
for it as is the case here, It is quite 
reasonable, in my opinion, to submit 
that the measure which seeks to deprive 
workers ‘of the benefits of a settlement 
arrived at ‘and assented to by the Cen- 
tral Government, under the provisions of 
the Industrial Disputes Act, should not 
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be set at EN by an Act “designed to 
' defeat a ‘particular settlement. If this be 
: the purpose of the Act, as it évidently is, 
it could very well be said to be contrary 
to public interest, and therefore, not pro- 


tected by` Article 19 (6) of Wie Constitu- ` 


tion.” 
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These observations are of no help to the 
| case of the employeés as they were meade 
‘in relation to the change of conditions of 
“service of employees in an industrial 
.establishment under a settlement -wh:ch 
was then in ‘operation and _ therefare, 
` covered only’ the first period mentior- ed 
in ‘Section 19 (2) of the lL D. Act —a 
i period with which we are not concerned. 
As pointed out by’ Bhagwati, `J., in his 
separate judgment, the bonus for he 
period up to the 3lst March 1977 had 
actually vested in the employees and had 
bécome a‘ debt due to them and that was 

i why the majority ` of six held’ that zhe 
i 1976: Act wes violative of Article 31, a 


view which Beg, 'C.. J. doubted. Besices, * 


the opinion expressed’ in: the observa- 


chose not to decide the question as to 


whether the 1976 Act was or’ was not-hit 
by Articlés 14 and 19. of ‘the: Constitu-. ` 


‘tion’ of India. ‘In these premises the em- 
: ployees cannot draw ‘any: : benefit from 
' Beg, €. J.’s observations. ~On- thè 
hand, no ‘challenge to the vires 

tion 11 (2) was. made from 
n and so long as the section itself. is good 


of Sec- 


it cannot be attacked unless such exer- 


cise ‘fogs beyond the limits of the sec- - 
tion, either in its content or manner,: If’ 


' the legislature was competent to confer 


a ‘power ‘on’ the Central- Government to 
alter the conditions of service of ‘the em-~ 


i ployees of the Corporation to their, detri- 
ment or ‘otherwise, the «fact that 


. bonus’ would ‘furnish no reason for’ strik- 
ing down clause 9. of the 1957 Order or 


regulation 58 as being violative of Aztia 


dle. F: or 1$, i i 


L. I C. of. India v. D. J, Bahadur 


‘other - 
either: side ` 


, again without 
the exercise of the power conferred - by : 


the . 
à power ‘was exercised only- to eut ‘down: 


A.LR. 
"150: ‘Clause 9 of the 1957 Order. was 


l also attacked ‘as contravening ‘Articles 14 
and 16 of the Constitution of ` India’ for 


the ‘reason that it applied only to trans- 


ferred employees who were discriminat- ` 


ed against in the matter of equality be- 


fore the Jaw and of opportunity of. em- - 


ployment. That: clause no doubt 
within its sweep cnly transferred em- 


Specifically states that the Order is re- 


.Stricted in its operation to employees of 
-that category; but then no question of 
any discrimination whatsoever is involv- ` 
zed inasmuch as 


. the - transferred em- 
ployees have not only not been treated 
differently from other employees of the 
Corporation but by reason of regulation 58 


they have been placed fully at par with ` 
the latter. The argument would have had 
~ plausibility only in the absence of regu- 
i lation 58 (which applies to all ‘the. em- 

ployees of the Corporation) and is whol-. 
-Iy devoid of force, ; 


151, Another attack levelled against 


e clause 9 was that it suffered from a cón- 
tions just above extracted, was perhaps i 


` nòt shared by the other six judges who ` 


travention of the well- -known. maxim 
delegatùs non potest ‘delegare. 


ing been invested with the power of 
altering the terms and conditions.of ser- 
vice of the employees of the Corpora- 


‘tion, it was bound in law to exercise ‘that ` 


takes > 


pot ‘It was 
_ urged that the Central Government hav- ` 


- ployees because cl. 2 of the 1957 Order `. 


power itself and that it could not dele- — 


gate’ that power to the Corporation as: it ` 
l argument ` is` 
` substance. The clause’ it~" 
that’ 
the Corporation may grant non- -profit 


has done in clause 9." This 
self states in unmistakable terms 


sharing bonus to its employeés in respect 
of any particular “year subject to’ the 


previous approval of the Central Gov- 


ernment, and: ‘SO. the real bonus-granting. 


authority remains the Central _Govern-. 
There is - 


ment and not the Corporation. 
thus no delegation - -of any real. power to 


. the Corporation through the promulga- 


tion of clause 9. 


‘152. Clause:9 was also. challenged on 
© the ground that a Pi notifica= 


Pe 


a 


1980. 


: amble “whereas the Central Government 


4 


`- is satisfied that in the inserests of the 


Corporation and its policy-holders it is 
necessary to revise the tems and condi- 


. ‘tions of -service......... ” there is nothing 


to show” that the 


which cannot be allewed to be raised at 
this late stage inasmuch as it involves 
questions of fact which cannot be deter- 
mined without the Centrel Government 
being given a full opporcunity to retut 
it. Had the contention been raised befcre 
the High Court, documentary eviderce 
could have been produced to establ sh 
that the requirement of zhe section Fad 
been fully met in regard to the relevent 
satisfaction of the Central Government. 
Again, in the absence of any evidence to 
the contrary, it is permissible to pre- 
sume that official acts have been regular- 
ly performed and that the preamble to 
the notification, therefore, is in acccrd 
with facts, 


E 


153. Another contention raised on ke- 
half of the employees was that the n2w 
clause 9 and the new regulation 58 were 
both hit by the provisions of Articles 14 
and 19 of the Constitutior of India inas- 
mnch as they singled out the employees 
of only one statutory corporation for a 
special rule regarding bonus in deroga- 
tion of the terms hithertafore prevailing, 
no other Corporation in the public sec- 
tor having been so touched, The conten- 
tion cannot prevail in the absence of evi- 
dence that the total emoluments of any 
employee to be affected by the n2w 
clause and the new regulation (regasd- 
less of bonus) would be less than these 
of his counterpart in any other statutcry 
corporation, In this connection also we 
may point out that the contention was 
not raised before the High Court and no 
foundation was laid for ic at any stage. 


154. The only other ccntention raised 
on behalf of the employees was that -e- 
gulation 58 could not operate to make n- 
applicable the 1974 settlements to the 


L. I C. of india v D. J. Bahadur 
-tion promulgating it began with the pre- 


_ which thus specifies 
‘Corporation to whom the 1960 
S „tions. apply.: 

Central -Government ` l 
was actually sò satisfied. This is a stand” ` 


S.C. -2231 
3rd period in as much. as.all settlements, 
reached under the I. D, Act were protect- 
ed. by the provisions of regulation 2 
the employees of 
regula- 


“2. They shall sae: to every - whole- 
time salaried employee of the Corpora- 
tion in India unless otherwise provided 


. by the terms of any contract, agreement 
- or letter of appointment,” 


It is impossible to accept the argument 
under examination in view of the 
language of regulation 2 which merely 
signifies the persons to whom the regu- 
lations are to apply. When it says that it 
shall apply to every whole-time em- 
ployee of the Corporation “unless other- 
wise provided by the terms of any con- 
tract, agreement or letter of appoint- 
ment”, all that it means is that if a con- 
tract, agreement or letter of appointment 
contains a term stating that the concern- 
ed employee or employees shall not be 
governed by the regulations, then such 
employee or employees shall not be so 
governed, Regulation 2 is definitely not 
susceptible of the interpretation that if a 
settlement has been reached between the 
Corporation and its employees, the re- 
gulations shall not apply to them even 
though the settlement makes no provi- 
sion in that behalf. It is mobody’s case 
that the 1974 settlements contain any 
such provision and regulation 2, there- 
fore, does not come into play at all, 


155. In the result appeal No, 2275 of 
1978 succeeds and is accepted. The im- 
pugned judgment is set aside and the 
petition under Article 226 of the Con- 
stitution of India decided thereby is dis- 
missed along with transfer case No. 1 of 
1979. In the circumstances of the case. 
however, the parties are left to bear their 
own costs, 


ORDER 


156. In view of the opinion expressed 
by the majority, the appeal is dismissed 


2232 S.C, 


with costs to the first, second and third 
respondents, and the ‘Transfer Petition 
No. 16 of 1979 stands allowed insofar 
that a writ will issue to the Life Insu- 
rance Corporation directing it to give ef- 
fect to the terms of the settlements of 
1974 relating to bonus until superseded 
by a fresh settlement, an industrial 


‘END 
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l ALR 
award or relevant legislation, Costs in 
respect of the Transfer Petition will be 
paid to the petitioners by the second re- 
spondent, 

Appeal dismissed; Transfer Peti- 
_tion allowed, 


‘we 
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Stay of legal proceedings 
' See Arbitration Act (1940), S. 
—Award — Appeal 

See Arbitration Act (1940), S. 39 
—Award — Setting aside 

See Arbitration Act (1940), S. 30 
Arbitration Act (10 of 1940), S. 4 — Appoint- 

ment of arbitrator by person other than one 
designated in agreement to make appoint- 


30 
Ss. 13, 29 


34 


{ 
$ 


ment — Proceedings before such arbitrator 


and award made by him are null and void — 
AIR 1961 Orissa 143, held not good law in 
view of AIR 1963 SC 90 and AIR 1962 SC 
1810 and AIR 1976 SC 1745 ; 

Orissa 31 A (Feb) 


——Ss. 5, 12 and Sch. 1, R. 3 — Arbitrator 
granting adjournments.to one party behind 
back of other party and allowing proceed- 
ings to drift for more than four months — 
Authority revoked Orissa 31 B (Feb) 


=S. 8(1) (b) — See Ibid, Sch. 1, R. 3 


Orissa 62 A (Apr) 
-—Ss. 8 (2), 11 and 12 — Arbitrator who 
has not entered on the reference — Power 
of Court to remove and appoint another — 
Scope of Orissa 62 B (Apr) 
——S. 11 — See Ibid, S. 8 (2) . 
Orissa 62 B (Apr) 
———S. 12 — See ‘ 
(1) Ibid, S. 5 
(2) Ibid, S. 8 (2) 
-——S. 13 — See also . 
(1) Ibid, S. 15 ` _ Delhi 47 B (Mar) 
(2) Ibid, S. 30 Delhi 47 E (Mar) 
——Ss. 13 & 29 — Grant of interest — In- 
terest from date of award till date of pay: 


Orissa 31 B (Feb) 
Orissa 62 B (Apr) 
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ment or date of decree, whichever is earlier, 
can be granted Cal 157 A (Dec) 
——Ss. 15, 30 and 13 — Award — Clerical 
and typographical errors — Court can correct 
and modify the award Delhi 47 B (Mer) 
——Ss, 16 (1) (c), 30 and 35 — Erroneous in 
fact or in law — Not a ground for setting 
aside award Delhi 47 A (Mer) 
Ss. 16 (1) (c), 30 — Award — Error of 
law apparent on face of Award. — When an 
award can be set aside — Explained É 
Delhi 85 A Gw) 





——S. 17 — See Registration Act (1903), 


S. 17 (1) (b) 
-——S 28 — See Ibid, S. 31 (4) ; 
Gauhati 103 B (Tul) 
——S. 29 — See Ibid, Art. 13 
Cal 157 (ec) 


Raj 36 (Feb) 


——S. 30 — See also 
(1) Ibid, S. 15 
2) Ibid, S. 16 a) (o 


Delhi 47 B (Mer) 
Delhi 47 A (Mar); 
Delhi 85 A (Jun) 
——S. 30 — Court can examine whether 
` there was evidence on record in support of 
finding Delhi 47 C (Mer) 
——5. 30 — Misconduct by arbitrator — 
Under the circumstances, held there was no 
case of judicial misconduct by arbitrator 
Delhi 47 D (Mar) 
-——S5s. 30 and 13 — Arbitrators have power 
to award pendente lite interest . 
Delhi 47 E (Mar) 
. ——S. 30 — Award — Setting aside — 
Ground, that one of the issues framed was 
not considered — Award giving decision en 
that issue —- Award is complete 
Cal 157 B (Dec) 
——Ss. 31 (4) and 28 — Application for ex- 
tension of time under S, 28 — Amounts tfo 
application for purpose of S. 31 (4) 
Gauhati 103 B (Gul) 
——S. 31(4) — Jurisdiction — Re-designa- 
tion of Court — Application under S. 28 
made to proper court and granted by it — 
Court will not be divested of its jurisdiction 
to entertain further proceedings by reason of 
mere re-designation Gauhati 103C (xl 
-——S. 34 — Stay of suit — Requisites 
Delhi 143 (Oct) 
—-S. 35 — See Ibid, S. 16 (1) (c) 
Delhi 47 A (Maz) 
——S. 38 (3) — Cost of arbitration proceed- 
ings — Contractor not succeeding on most 
of the issue — ‘Costs refused — Held prop2r 
Delhi 85 B (Jun) 
—-S. 39 (2) — Second appeal — Second 
appeal, though barred under Section 39 (2); 
treated as revision considering facts and ci- 
cumstances of case Gauhati 103 A (Jul) 
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-~-—Sch. 1, R. 3 — See Ibid, S, 5 

Orissa 31 B (Feb) 
—-Sch.'1, R. 3; S. 8 (1) (b) — Entering on 
the reference — Meaning of — Delay in 
entering on reference amounts to negligence 
and misconduct Á Orissa 62. A (Apr) 


Assam Urban Areas Rent Control Act (3 of 
1956) 


See under Hana and Rents 


Assam Urban Areas Rent Control Act (2 of 
1962) 


See under Hotses: and Rents 
Banker and Customer 


- —Mutual open and current account # 


See Limitation Act (1963), Art. 1 
Bikar Buildings (Lease, Rent and Eviction) 

Control Act (3 of 1947) 

See under Houses and Rents 
Bombay Public Trust Act (29 of 1950), S. 18 
— See Civil P. C. (1908), O. 41, R. 1 

Guj 148 A 

—BS. 19 — See Civil P. C. (1908), O 
R. 1 Guj 148 on 


.——S. 72 — See Civil P. C. (1908), O. 41, 


R. 1 Guj 148 (Oct) 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947) 
See under Houses and Rents 


Calcutta High Court Rules . 
See under High Court Rules and Orders. ’ 


Central Excise and Salt Rules (1944), R. 10 
— See Ibid, R. 50 Cal 114 (FB) (Aug) 
-—R. 10-A — See Ibid, S. 50 

Cal 114 (FB) (Aug) 
——Rr. 50, 10, 10-A — Notification No. 3 
Ex (MP) 57 D/- 23-2-1957 — “Short levy” 
within meaning of Rule 10 — What is 

Cal 114 (FB) (Aug) 
Central Excises and Salt Act (1 of 1944), 
S. 2 (k) — See Ibid, S. 4 Ken 89 (FB) Jun) 


—S. 4 and S. 2 (k) — “Wholesale price” 
— Sale of bulk of goods to one consumen 
and rest to other consumers — Rate of ex- 
cise duty — Determination : ; 
Ker 89 (FB) Qun) 

Central Sales Tax Act (74 of 1956) 

See under Sales Tax ` 

Civil Procedure Code (5 of 1908), S. 2 .Q)— 

See Constitution of India, Art. 226 
Pat. 64 B (Apr) 
——S. 9 — See also Motor Vehicles Act 
(1939), S. 110-B Madh Pra 60 B (Apr) 
——S. 9 — Suit for eviction of tenant under 
U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 3 (1) (a), filed in 
Civil Court — Repeal of Act — Civil Court 
if can entertain suit All 140 B(Oct) 
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——-S. 11 — See also Evidence Act (1372), 
S. 44 Andh Pra 82 (Tun) 
-——S. 11 — Res judicata — Decision be 
tween co-defendants — Operates as res udi- 
‘cata if point decided is actually and cons‘ruc- 
tively operative Pat 65 B (Apr) 
——S. 20:-— See Panchayats — Karnadéaka 
Village Panchayat and Local Boards Act 
(1959), S. 11 (1) (b) Kant 88 A (Tun) 
——S. 34 — See Arbitration Act (1940), 5ec- 
tion 13 Cal 157 A (ec) 
—S, 47 — Property atteched by court in 
execution of decree — Judgment-debto: if 
can be proceeded against All 38 (Mar) 
——S. 47 — Question as to validity of de- 
cree — Question of jurisciction raised and 
decided by court of Munsiffi who did not 
lack jurisdiction —— Cannot be re-agitated 
in execution proceedings All 154 (Dec) 


——S. 73 — Assets of judzment-debtor reld 
by Court — Distribution amongst secared 
and unsecured creditors ard statutory anth- 
orities — Priority — Determination of 

Cal 11 Gan) 
——S, 80 — Expression “azter expiry of two 
months” — Meaning — AIR 1962 All 461, 
Not good law All 96 Jub 


—S, 94 — See Ibid, O. 39, R. 1 
Gui 51 B (Mar) 
—-S. 100 — See 
(1) Evidence Act: (1872), S. 64 
All 7 Gan) 
(2) Houses and Rents — Delhi Rent Con- 
trol Act (1958), S. 33 
Delhi 159 A (Dec) 
(3) Houses and Rents — Rajasthan Pre- 
mises (Control of Rent and Eviciton) 
Act (1950), S. 13 (1) (c) 
Raj 80 A (May) 
—S. 100 (3) (after amendment by Act 
104 of 1976) —- Second appeal — Substan» 
tial question of law involved should be 
stated in the grounds of appeal 
All 156 B Oec) 
——§. 103 — See Houses and Rents — 
Madh. Pra. Accommodation Control Act 
(1961), S. 12 (1) (c) Madh Pra 175 D (Dec) 
——S. 115 — See also 
(1) Ibid, S. 151 Guj 51 A (Mar) 
(2) Payment of Wages act (1936), S. 15 
J & K 166 (FB) Oec) 
(3) Tenancy Laws — W. B. Land Reforms 
Act (1956), S. 8 Cal 158 B (ec) 
` =——§. 115 — Court-fees Act (1870), Sco. I, 
Art. 1 — Suit for partition after adjudic: tion 
of title — Lower Court holding that ad 
valorem Court-fee was payable — No mate- 
rial irregularity 


Pat 32 (Feb) 
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——S. 115 — Case decided — Order decid- 
ing that certain document can be looked into 
for collateral purposes — Does not amount 
to a ‘case decided’ -»~. All 39 B (Mar) 
~——S. 141 — See Succession Act (1925), Sec- 
tion 372 Andh Pra 42 (Mar) | 
——S. 144 — Possession of immovable pro- 


. perty lost due to use of physical force by 


opposite party and not through process of | 
court — Frape remedy is to file suit i 
Andh Pra 99 (Jul) 
——S. 148 — See Houses and Rents — 
W. B. Premises Tenancy Act (1956), S. 17 
(1), (2), (2-A), (2-B) Cal 100 {Ju} 
——S. 151 — See also 
(1) Ibid, O. 9, R. 8 Punj 151 (Oct) 
(2) Hindu Marriage Act (1955), S. 21 
I & K 24 A (Feb) 
(3) Houses and Rents — W. B. Premises 
Tenancy Act (1958), S. 17 (1), (2), 
(2-A), (2-B) Cal 100 (Jul) ` 
——S, 151 — Correction by court of errors 
of its predecessor All 39 A (Mar) 
——Ss. 151, 115 and O. 43, R. 1 — Order 
refusing to exercise inherent powers — Ap- 
peal against — Not maintainable 
Guj 51 A (Mar) 
——O. 1, R. 10 — See Succession Act (1925), 
S. 372 Andh Pra 42 (Mar) 
~——(), 6, R. 2 — Pleadings — Construction 
All 81 C (Jun) 
~——O. 6, R. 16 — See also Representation 
of the People Act (1951), S. 83 (1) 


All 81 B (Jun) 
——O, 6, R. 16 — Applicability to election 
petitions AH 81 A (Jun) 


——O. 6, R. 16 — Application under, for 
striking out certain paras in election petition 
made much after framing of issues and at 
stage of recording evidence — Application 


dismissed on ground of delay 


All 81 F (Jun) 
——O. 6, R. 17 — See also 
(1) Houses and Rents — Bombay Rents, 
Hotel & Lodging House Rates Con- 
trol Act (57 of 1947), S. 12 (3) 
Guj 18 F, G (Jan) 
(2) Houses and Rents — M. P. Accom- 
modation Control Act (1961), S. 20) 
‘Madh Pra 149 B (Oct) 
—O. 6, R. 17, O. 7, R. 10 — Amendment 
of plaint — Cannot be rejected on ground 
that amendment would take tbe suit out of 
its pecuniary jurisdiction Orissa 30 (Feb) 
——0. 7, R. 10 — See Ibid, O. 6, R. 17 
Orissa 30 (Feb) 
——O. 9, Rr. 8 and 9, S. 151 — Limitation 
Act (36 of 1963), Arts. 122, 137 — Suit dis- 
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missed by Court through oversight — Re- 
storation application lies under S, 151 and 
not under O. 9, R. 9 — Limitation — Art- 
_cle 137 and not Art. 122 applies 
: Punj 151 (Oct) 
—O. 9, R. 9 — See Ibid, O. 9, R. 8 
i Ge j Punj 151 (Oct) 
—O. 9, R. 13 — Scope of — Locus standi 
to apply under, to get ex parte decree set 
aside _ Pat 65 A (Apr) 
_— O. 11, R. 1 — See Hindu, Marriage Act 
(1955), S. 21 J & K 24 A (Feb) 
—O, 12, R. 6 — Exercise of power under 
— Application by party is condition prece- 
dent Guj 50 C (Mer) 
—O. 18, R. 18 — See Kerala Private 
Forests (Tribunal) Rules (1972), R. 11 
f Ker 58 (Arr) 
—O. 19,.R.'1 — See Ibid, O. 39, R. 1 
i Goa 106 (Jul) 
—O. 20, R. 4 — Finding reached without 
proper pleadings and necessary issues — 
Same cannot bind any of the parties 
Gauhati 15 C (Jan) 
—O, 21, R. 58, Proviso — Objection to 
attachment — Raised after confirmation of 
sale —- Objection held not tenable as attach- 
ment would come to end after confirmation 
of sale All 95 (Jul) 
——0. 21, R. 105 (1) and (4) (Added by 


Madras H. C.) — Condonation of delay — 


Section 5 of Limitation Act (1908) applies 
even after commencement of 1963 Act 

Mad 61 (Apr) 
—O. 22, R. 3 — See Ibid, O. 41, R. 4 

All 137 (Oct) 
—O, 22, R. 4 — Death of one of the de- 
fendants before appeal — Person, represent- 
ing interest of deceased already impleaded as 
defendant — Appeal did not abate 

All 134 A (Oct) 


—O, 32, R, 1 — See Evidence Act (1872),... 


S. 44 ; Andh Pra 82 (Jun) 
—O. 32, R. 3 — See Evidence Act (1872), 
S. 44 Andh Pra 82 (Jun) 
——O. 39, R. 1 — See also Hindu Marriage 
. Act (1955), S. 21 J & K 24 A (Feb) 
—— O. 39, R. 1 — Injunction — Mandatory 
injunction when can be granted 

Goa 49 (Mer) 


—O. 39, Rr. 1, 2, S. 94 — Building contract 
with government — Suit for recovery of con- 
tract payment — Counter-claim — Attempt 
by Goyt. to recover — Injunction against, 
granted Guj 51 B (Mer) 
——O. 39, R. 1 and O. 19, R. 1 — Inter- 
locutory proceedings under O. 39, R. 1 — 
Provisions of O. 19 do not apply — Pro- 
ceedings being summary power to cross-exa- 


Civil P. C. (contd. J 
mine affidavit witness to be used sparingly 
Goa 106 (Jul) 
——O. 39, R. 1 — Temporary injunction — 
Evidence showing prima facie case for grant 


_ of injunction — Allegation of balance of 


convenience in his favour by plaintiff, not 
denied — Injunction granted. A. A. O: No. 


. 425 of 1978, D/- 13-12-1978 (Mad), Reversed 


Mad 176 (Dec) 
Ss R 2 — See l 
id, O. 39, R. 1 Guj 51 B (Mar 
(2) Hindu Marriage Act (1955), S. ot j 
J & K 24 A (Feb) 
——O. 41,R.1 — Bombay Public Trust 
Act (29 of 1950), Ss. 72, 18 and 19 — Ques- 
tion about the acquisition of temple property 
by State — Cannot be raised for first time 
in appeal : Guj 148 (Oct) 
——O. 41, R. 4 and O. 22, R. 3 — Suit by 
several plaintiffs including minors, dismissed 
— Death of one minor plaintiff pending ap- 
peal — Heirs not ‘brought on record — 
Court has no power to hear appeal 
All 137 (Oct) 
——O. 41, R. 22 — Cross-objections — 
Right of respondent to support decree on 
other issues decided against him 
All 135 (Oct) 
——O. 41, R. 23 — Second appeal arising 
out of suit for ejectment and for arrears of 
rent ` — Change of legislation during pen- 
dency of second appeal — Effect 
Punj 120 (Sep) 
~——O. 43,:R. 1 — See Ibid, S. 151 
Guj 51 A (Mar) 
Civil Services — Compulsory retirement — 
See Constitution of India, Art. 311 


Companies Act (1 of 1956), S. 284 — See 
Civil P. C. (1908), O. 39, R. 1 
Mad 176 (Dec) 


- Constitution of India, Art. 14 — See also ` 


(1) Ibid, Art. 226 Guj 107 (Jul) 
(2) Education — University of Rajasthan 
Act (1946), S. 29 Raj 92 A (Jun) 

(3) Essential Commodities Act (1955), Sec- 
tion 3 Raj 121 C (Sep) 

(4) Essential Commodities Act (1955), Sec- 
tion 3 2) @) Guj 108 D Gul) 
(5) Haryana Private Colleges (Taking oven 
of Management) Act (1978), S. 3 (1) 
and (2) Punj 66 F (Apr) 

(6) Panchayats -—- Manipur Panchayati 
Raj Act (1976), S. 1 (2) : 

l : Gauhati 144 (Oct) 

(7) Punjab Government National “Emer- 
gency (Concession) Rules (1965), R. 2 
Punj 130 A, B (FB) (Sep) - 


' 


Constitution of India (contd. : 
(8) Punjab Government National Ener- 
gency (Concession) Rules (1965), R 4, 
Proviso ` Punj 150 ŒB) (Oct) 

(9) Trivandrum City Improvement Trasts 

_ Act (1961), S. 47 Ker 171 (Dec) 
(10) West Bengal Cement Control O-der 
(1967), Cl. 4 Cal 46 B (Mar) 


~——-Arts. 14, 20 — Essential Commod ties 
(Amendment) Act (1976), & 9, Provisc — 
Proviso to S. 9 introduced to carry nto 
effect the principles laid down in Art. 2C — 
Question of considering impact of Art 14 
on the proviso to S. 9 does not arise 
Guj 108 F Jul) 
~——Art. 14 — Essential Commodities Act 
(1955), S. 30 Gujarat. . Paddy (Procire- 
ment) Order (1974) — Orcer; not violetive 
of Art. 14 Guj 108 I gul) 
———Art. 15 — See Panchayats — Manpur 
Panchayati Raj Act (1976). S. 1 (2) 
Gauhati 144 (ct) 


——Art. 16 — See 
(1) Punjab Government National Emer- 
gency (Concession) E.ules (1965), R. 2 
Punj 130 A, B (FB) (ep) 
(2) Punjab: Government National Ener- 
gency (Concession) Fules. (1965), B. 4, 
Proviso Purj 150 (FB) (ct) 
a~——Art. 19 (1) € — “Prcperty” — Taxing 
over of the management oÈ? the College by 
Government Right of management to 
manage the College is “property” 
Punj 66 D (apr) 
——Arts. 19 (1) (Ð, 31 — Essential Commo- 
dities Act (1955), S. 3 (3B) (as amended in 
1976) — Provision did not offend Arts 19 
(1) (f) and 31 `~ Guj 108 G dul) 
——Arts. 19 (1) ®©, 19 (13 (@) and 3: — 
Essential Commodities Act (1955), S. £ 
Gujarat Paddy (Procurement} Order E74, 
Sch. I£ — Schedule II of the Order is vio- 
lative of Arts. 19 (1) (©, 1S (1) (g) and £1 
Guj 108 J Jul) 
m-—Art, 19 (1) (g} — See - 
(1) Ibid, Art. 19 (1) © Guj 108 J dul) 
(2) Ibid, Art. 226 Guj 107 Jul) 
(3) West Bengal Cement Control O-der 
(1967), Cl. 4. Cal 46 B (iar) 
=—ATt. 19 (1) (g) — See 
(1) Essential Commodities Act (1955), 3. 3 
Raj 121 C (3ep) 
(2) Rajasthan Milk (Export Con-rol) 
Order (1979), Pre. Raj 121 D (Sep) 
~——Art. 19 (1) (g) — Essential Commodities 
Act (1955), S. 3 (3B) (as amended in 1976) 
~- Principles in S. 3 (3B) found to be fair 
and just — Their due and faithful imple- 
mentation can never throw out of occapa- 
tion the growers of paddy — Constitutional 
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challenge to S. 3 (3B) is without any sub- 
stance ` Guj 108 H (Jul) 
——Art. 19 (6) — See Rajasthan Milk (Ex- 
port Conteo Order (1979), Pre. 
. Raj 121 A (ec) 
Art, 20 — See Ibid, Art. 14 
Guj 108 F (Jul 
——Art, 22 — See Haryana Private Col- 
leges (Taking. over of Management) Act 
(1978), S. 3 (1) Punj 66 C (Apr) 
——Art. 30 (1) See also Education — 
Kerala University Act (17 of 1974), S. 60 (5) 
and (7) Ker 28 B (FB) (Feb) 
——Art. 30 (1) — Right of religious or 
linguistic minorities to establish and admin- 
ister educational institution 
Ker 28 A (FB) (Feb) 
——Art. 31 — See Ibid, Art. 19 (1) & 
Guj 108 G, J dul) 
——Art. 31 a) and (2) — See Haryana Pri- 
vate Colleges (Taking over of Management) 
Act 4 of 1978), S. 3 (1) and (2 
Punj 66 E (Apr) 
—Art. 31-A O (a) — See Haryana Pri- 
vate Colleges (Taking over of Management) 
Act (4 of 1978), S. 3 (1) and (2) 
Punj 66 E (Apr) 
——Art. 133 (1) See Municipalities — 
Kerala Municipalities Act (1961), S. 309 (1) 
Ker 174 (Dec) 


——Art. 133 (1) — Interpretation of S. 2 (b) 
Goa, Daman and Diu Motor Vehicles Taxa- 
tion Act, 1965 — Finding of J. C. that no 
tax was leviable on motor vehicles not 
used on road deducible from principles laid 
down in AIR 1975 SC 17 — It is neither a 
substantial question of law nor a live ques- 
tion due to passing of new Act 

Goa 105 (Jul) 


——Art. 134 — See J. & K. Criminal P. C. 
(1989, Svt.), S. 435 (4A) 

J & K 72 (FB) (May) 
—Art. 136 — Appeal against High Court’s 
order reversing Session Judge’s order acquit- 
ting accused persons in a murder case : 

SC 1 A (Jan) 

Art. 136 — New plea —- Complaint of 
offence under Copyright Act filed before 
Magistrate — Plea taken in Courts below 
was that Magistrate had no territorial juris- 
diction — New plea raised for first time in 
argument cannot be allowed SC 5 (Jan) 
——Art. 141 — Conflict between larger and 
smaller Bench of Supreme Court — Princi- 
ple to be followed is as indicated by Beg, J. 
in 1976 Lab IC 1551 (SC) (Para 12) 

Guj 112 C (ŒB) (Aug) 
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Art. 226 — See also 
(1) Ibid, Art. 311 
Orissa 116 A (FB) (Aug) 
(2) Education — U. P. Intermediate Edu- 
cation Act (1921), S. 15 
AH 139 (Oct) 
{3) Haryana Private Colleges (Taking over 
of Management) Act (4 of 1978), Sec- 
tion 3 (1) Punj 66 C (Apr) 
(4) Industrial Disputes Act (1947), S.- 25-F 
Orissa 197 (FB) (Dec) 
(5) Industrial Disputes Act (1947), S$. 33-C 
Q) Guj 112'D, E (ŒB) (Aug) 


(6) Panchayats — Karnataka Village Pan- 
chayats and Local Board’s Act (10 of 
1959), S. 13 ' Kant 53 A, B (Mar) 

(7) Panchayats — Manipur’ Panchayati 
Raj Act (12 of 1976), S. 1 (2) 

Gauhati 144 (Oct) 

(8) Tenancy Laws — Punjab Security of 

Land Tenures Act (1953), S. 104 
Punj 181 (Dec) 

(9) Tenancy Laws — U. P. Imposition of 
Ceiling on Land Holdings Act (1 of 
1961), S. 11 (2) 


——Art. 226 — Consolidation scheme fram- 
ed in 1964 not challenged till October 1968 





— Other landholders who were likely to be 


affected if scheme was disturbed not implead- 
ed — Held dismissal of writ petition in 
limine was justified SC 3 (an) 
——Art. 226 — Educational institutions — 
Refusal of admission to university examina- 
tion on ground of shortage of attendance 
Kant 14 (Jan) 
——Art. 226 — Laches — Petition to set 
aside election — Absence of previous objec- 
tions — Election declared invalid as there 
was vital defect Him Pra 23 B (Feb) 
——Art. 226 — Jurisdiction of High Court 
— Findings of fact — Interference 
- All 40.B (Mar) 
—~—~Arts, 226 and 227 — Election matter 
— Order dismissing election petition on 
ground that it is time-barred — Order can- 
not be interfered with, in .exercise of powers 
under Arts. 226 and 227 Pat 64 A (Apr) 
——-Arts. 226 and 227 — Order dismissing 
writ petition on ground of limitation — It 
is judgment and subject to appeal — Writ 
petition not entertainable as alternative 
temedy is available Pat 64 B (Apr) 
——Art. 226 — Finding of fact by Labour 
Court based on evidence — High Court 
will not interfere Punj 77 B ŒB) (May) 
——Art. 226 — Challenge to admissions in 
post-graduate courses in Medical College — 
Interference in writ jurisdiction — Extent 
Raj 92 C (Jun), 


All 6 (FB) (Jan) - 
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— Arts, 226, 14 and 19 (1) (f) and (g) — 


‘Coal in wagons belonging to petitioner com- 


pany and to be carried to petitioner’s factory 


‘diverted by Railway to other parties — 


Held, action was ex facie autocratic. and 
amounted to unlawful interference with 
proprietary rights -~ ` Guj 107 dul) . 
——Art. 226 — Decision of ‘Land Tribunal’ — 
that ‘suit lands are agricultural lands and 
lessee is a ‘tenant’ being a’ jurisdictional fact, 


is open to review under Art. 226 


Kant 115 B (Aug) 


——Art. 226- — Writ petition challenging 
suspension order: —. Allegations of mala 
fides raising disputed questions of fact can- 
not be gone into by court 

Punj 117 C (FB) (Aug) 
——Art. 226 — Principles of natural justice 
— Violation of — ` Right accrued to peti- 
tioner taken away by executive act without 
affording any opportunity Kant 128 B (Sep) 


—~Art. 226 — Jurisdiction of High Court 
— Court holding that the object or purpose 
of a particular rule is valid and that the 
classification is reasonable — It cannot em- 
bark on either the desirability of object or 
mathematical evaluation of the foundation 
of classification Punj 130 C (FB) (Sep) 


——Art. 226 — Certiorari —— Substantial 
justice not suffered but advanced by impugn- 


ed order — Court will not quash order 
though it may be technically illegal 

All 133 (Oct) 
— Art, 226 — Court-fee payable on writ 
petition challenging Tribunal’s common 
order — Provisions of Court-fees Act con- 


cerning plaints have no application 
Kant 168 (Dec) 

Art. 226 (1) (b) and (c) — Finding of 
fact — Interference with — Firm finding 
of fact by lower court that certain person 
resides in certain village, not otherwise 
vitiated, cannot be interfered with under 
Art. 226 (1) (b) and (c) Kant 88 B (Jun) 
——Art. 226 (3) — See also Panchayats — 
Goa, Daman and Diu Village Panchayats _ 
Regulates (1962), S. 16 (2) (c) Gi) 

Goa 86 B (Jun) 
Lae 226 (6) — Review under — Scope 
— Land acquisition proceedings — Acqui- 
sition found to be for -public utility at 
admission stage -—- No review possible 
acquisition being for public purpose 

Goa 16 B (Jan) 





——Art. 227 — See 
(1) Ibid, Art. 226. Pat 64 A, B (Apr) 
(2) Industrial Disputes Act (1947), S. 33-C 
(2) - Guj 112 D, E (FB) (Aug) 
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Constitation of India (contd.) 
(3) Tenancy Laws — Punjab Security of 
Land Tenures Act (1953), S. 104 


Punj 181 (Dec) - 


——Arts. 235, 309, 310 — Persons belong- 
ing to State Judicial Service — Control over, 
of High Court — Scope 

i Raj 185 C (FB) (Dec) 


——Art. 245 — See Punjab Government 
National Emergency (Concession) Rules 
(1965), R, 2 Punj 130 A ŒB) (Sep) 


-—~Art. 246 — See Rajasthan Milk (Export 
Control) Order (1979), Pre, 
Raj 121 A (Sep) 
—— Art. 254 — See M. P. Industrial Em- 
ployment (Standing Orders) Act (1961), 
Sch. Item XI Madh Pra 74 ŒB) (May) 
——Art. 286 — See Sales Tax — Punjab 
General Sales Tax Act (1928), S. 4-B 
Punj 76 E (FB) (May) 
——Art. 300 — See Motor Vehicles Act 
(1939), S. 110-B 
-——Art. 301 — See Rajasthan Milk (Export 
Control) Order (1979), Pre, Raj 121 D (Sep) 
——Art. 309 — See also 
(1) Ibid, Art. 235 Raj 185.C ŒB) (ec) 
(2) Education — Kerala Education Rules, 
Chap. 26, R. 2 Ker 129 (FB) (Sep) 
(3) Punjab Government National Emer- 
gency (Concession) Rules (1965), R. 2 
š Punj 130 A (FB) (Sep) 
(4) Punjab Government National Emer- 
gency (Concession) Rules (1965), R. 4, Pro- 
viso Punj 150 ŒB) (Oct) 
——Arts. 309, 310, 311 — Integration of 
erstwhile States into State of Rajasthan — 
Member of judicial service of State of Bika- 
ner continuing in service after integration 
— He is governed by Service Rules in force 
after integration Raj 185 A (FB) (Dec) 
—~Art. 310 — See 
(1) Ibid, Art. 235 Raj 185 C (FB) (Dec) 
(2) Ibid, Art. 309 Raj 135 A (FB) (Dec) 
——Art. 311 — See also Ikid, Art, 309 . 
Raj 135 A ŒB) (Dec) 
-——Arts. 311 and 226 — Pzomotion — Un- 
communicated adverse entries in Confidential 
Character Rolls — If can b> utilised against 
the employee — Compliance of natural jus- 
tice. 1975 Lab IC 285 (All), Dissented from 


Orissa 116 A (FB) (Aug) 
——Art. 311 — Promotion — Permitting 
the crossing of efficiency bar whether wipes 
out existing adverse entries in confidential 
character rolls — Whether such entries can 
be taken into account while considering 
claim of promotion to higher post 

Orissa 116 B (FB) (Aug) 
—Art. 311 (2) — Superanauation or com- 
pulsory retirement — Reduction in age re- 


Madk Pra 60 B (Apr). 


power under sub-section (2) 


Constitution of India (contd.) 
sulting in termination of service — 
not amount to removal 
Raj 185 D (FB) (ec) 
Contract Act (9 of 1872), S. 25 (3) — See 
Limitation Act (1963), S: 18 
Andh Pra 41 (Mar) 
—S, 63 — See Houses and Rents — Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act (1947), S. 13 (1) (a) 
Guj 163 B (Dec) 


Does 


—S. 134 — See Debt Laws — Kerala 
Debt Relief Act (17 of 1977), S. 3 

Ker 27 (Feb) 
—S, 135 — See Debt Laws — Kerala 


Debt Relief Act (17 of 1977), S. 3 
Ker 27 (Feb) 
Co-operative Societies Act (2 of 1912) 
See under Co-operative Societies. 


CO-OPERATIVE SOCIETIES. 


—Co-operative Societies Act (2 of 1912), 
S. 43 — U. P. Co-operative Societies Rules 
(1936), R. 119 — Service of notice not as 
prescribed by Rule 119 but by publication 
in news papers — Ex parte award is liable 
to be cancelled All 132 (Oct) 


—Punjab Co-operative Societies Act (25 of 
1961), Ss. 18 and 26 and Bye-laws 13 and 
22 framed under the Act — Bye-laws 13 
and 22 — Not inconsistent with the provi- 
sions of Act Punj 152 (Oct) 
——S. 26 — See Ibid, S. 18 Punj 152 (Oct) 
—Punjab Co-operative Societies Bye-laws, 
Bye-law 13 — See Co-operative Societies 
— Punjab Co-operative Societies Act (1961), 
S. 18 Punj 152 (Oct) 


——Bye-law 22 — See Co-operative Societies 
— Punjab Co-operative Societies Act (1961), 
S. 18 Punj 152 (Oct) 


—Uttar Pradesh Co-operative Societies 
Rules (1936), R. 119 — See Co-operative 
Societies — Co-operative Societies Act 
(1912), S. 43 All 132 (Oct) 


—West Bengal Co-operative Societies Act 
(38 of 1973), S. 84 — Power of Registrar 
under sub-section (1) — Not controlled by 
Cal 45 (Mar) 


Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valuation. 


COURT-FEES AND SUITS VALUATIONS 
—Court-fees Act (7 of 1870), S. 4 — See 
Houses and Rents — Delhi Rent Control 
Act (1958), S. 39 Delhi 159 A (Dec) 
——Sch. I, Art. 1 — See Civil P. C. (1908), 
S. 115 Pat 32 (Feb) 
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Court-fees and Suits Valuations (contd.) 


—Karnataka Court-fees and Suits Valuation - 


Act (16 of 1958), S. 6 (3) — See Constitu- 
tion of India, Art, 226 Kant 168 (Dec) 
——Sch. II, Art. 11 (s) — See Constitution 

of India, Art. 226 Kant 168 (Dec) 


Criminal Procedure Code (2 of 1974),-S. 154 
— F. I. R. — Non-mention of details — 
That by itself is no ground for rejecting the 
prosecution case SC 1 B (an) 


——§. 397 (2) — See J. & K. Criminal P.C. | 


(23 of 1989 Smyt), S. 435 (4-a) 
J & K 55 (FB) (Apr); 
J & K 72 (FB) (May) 


Cruelty —-.Ground of divorce — See Hindu 
Marriage Act, S. 10 (1) (b) 


; DEBT LAWS 

——Debtor — Discharge of — Surety if 
discharged — See Kerala Debt Relief Act, 
8. 3 i 
—Jammu and Kashmir Debtors’ Relief Act 
(15 of 1976), Ss. 4, 29, 18 (1), 28 — J. & K. 
Distressed Debtors’ Relief Rules (1977), R. 9 
-~ Suit pending in a civil court for recovery 
of amount — Limitations on jurisdiction of 
Court J & K 56 (Apr) 
~——S. 18 (1) — See Ibid, S. 4 

J & K 56 (Apr) 
=——S. 28 — See Ibid, S. 4 

J & K 56 (Apr) 
——S. 29 — See Ibid, S. 4 

J & K 56 (Apr) 


—Jammu and Kashmir Distressed Debtors’ 
Relief Rules (1977), R. 9 — See Debt Laws 
— J. & K. Debtors’ Relief Act (15 of 1976), 
S. 4 J & K 56 (Apr) 
—Karnataka Debt Relief Act (25 of 1976), 
S. 4 (È — Application under — Sale of 
land — Vendor’s wife filing application — 
Held not maintainable there being no privity 
of contract, between purchaser and vendor’s 
wife Kant 111 (Aug) 
—Kerala Debt Relief Act (17 of 1977), S. 3 
— Discharge of debtor under S. 3 — It 
does not bring about discharge of sureties 
of debtor Ker 27 (Feb) 


Delhi Rent Control Act (59 of 1958) 
See under Houses and Rents. 

Delhi School Education Rules, 1973 . 
See under Education. 

Delhi School Education Act (18 of 1973) 
See under Education. i 


Goa, Daman and Diu Buildings (Lease, Rent | 


and Eviction) Control Act (2 of 1969) 
See under Houses and Rents. 


‘be ordered by Chancellor — 


EDUCATION 


Medical College — Admission — Re- 
servation of seats for children of political 
sufferers . Punj 91 (Jun) 
——Political sufferers — Reservation of 
seats in medical college for children of 

` Punj 91 (Jun) 


——Prospectus of Competitive Entrance 
Examination for admission to the M. B. B. S./ 
B. U.S. Courses in the State Medical Dental 
Colleges in Punjab for 1979, Ch 55 — 
Admission to: Medical College — Reservation 
for children and grand children of political 
sufferer — Certificate of being political 
‘sufferer? — Validity of Punj 91 (Jun) 
~—Delhi School Education Act (18 of 1973), 
S. 2 (j) — See Ibid, S. 28 (2) (d) 

` Delhi 48 (Mar) 
——S. 4 (6) — See Ibid, S. 28 (2) (d) ` 

‘Delhi 48 (Mar) 
-——Ss. 28 (2) (d) 2 4), 4 (© —.- Delhi 
School Education Rules (1973), R. 54 (32) 
— Rule is ultra vires Act Delhi 48 (Mar) 


~Delhi School Education Rules (1973), 
R. 54 (32) — See Delhi School Education 





-Act (18 of 1973), S. 28 (2) (d) 


Delhi 48 (Mar) 


—Kerala Education Rwles, Chap. 26, R. 2 ° 
—- G. O. M. S. 463/68/Edn., dt. 26-10-1968 
— Graduate teachers and language’ teachers 
— Revision, of pay scales — Seniority of 12 
years — Computation for claiming higher 
pay scale — Direction by Government for 
notional promotion, quashed. O. P. No. 631 
of 1971, D/-- 1-6-1972 (Ker); O. P. No. 1690 
of 1974 (Ker); O. P. No. 5268 of 1972 
(Ker); O. P. Nos. 5015 and 3044 of 1976 
(Ker) and W. A. Nos. 196 and 210 of 1978 


(Ker), Partly Overruled Ker 129 (FB) (Sep) 


—Kerala University Act (17 of 1974), S. 60 
(5), (7): — Conferment of appellate power 
to hear appeals from orders passed in disci- 
plinary proceedings against teacher — 
Powers are uncanzlised and unguided — 
Violate Art. 30 (1). 1976 Ker LT 458 (FB), 
Overruled Ker 28 B (ŒB) (Feb) 
—Maharshi Dayamanda University Act 
(Haryana, 25 of 1975), S. 15 — First Sta- 
tutes of the Maharshi Dayananda Univer- 
sity, Statute 4, Cl. (6) — Suspension of 
Vice-Chancellor — Chancellor being ap- 
pointing authority has power to suspend 
Punj 117 A (FB) (Aug) 
——S. 15 — First Statutes of the Maharshi 
Dayananda University, Statute 4, Cl. (6) — 
Suspension of Vice-Chancellor — When can 
Legality of 
order passed during pendency of inquiry by 
Commission Punj 117 B ŒB) (Aug) 
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Education (contd.) 

—Rules for Management -of Recognised 
Non-Government Institutions (Aided 
Unaided) 1969, R. 31 — See - Education — 
West Bengal Board of Secondary Education 
Act (1963), S. 31 - Cal 43 


—University of Rajasthan Act (1946), S. 29 


~~ Rajasthan University Ordinances under. 


Ordinance 278 — State Government guide- 
lines for admission to Post-graduate Courses 
in Government Medical Collages. Para 4 (a) 
@, Gi) and (iii) — Admission to post-gradu- 
ate courses in Government medical’ colleges 
—- Guidelines in sub-cls. (i), (ii) and (ii) — 
Validity Raj 92 A (Jun) 
——§. 29 ~ Rajasthan University -Ordi- 
nances under, Ordinance 168-A — Graduate 
registering himself in one ccurse — No, bar 
against changing the course (subject) later 
on by cancelling earlier registration 

Raj 92 B (Jun) 


—Uttar Pradesh Intermediate Education 
Act (2 of 1921), S. 15 — Regulations 
under Regn. 2, Cl. (1). of Chapter VI — 
Chapter XII, Regn, 13 — Cancellation of 
results of examination of private candidates 
— Validity — Power of High Court to 
interfere All 139 (Oct) 
-——Chap. VI, Regn. 2° (1) — See Educa- 
tion — U. P. Intermediate Education Act 
(1921), S. 15 All 139 (Oct) 
——Chap. XII, Regn. 13 — See Education 
— U. P. Intermediate Education Act (1921), 
S. 15 All 139 (Oct) 
—West Bengal Board of S2condary Educa- 
tion Act (5 of 1963), S. 31 — Rules for 
Management of Recognised. Non-Govern- 
ment Institutions (Aided and Unaided) 1969, 
R. 31 — Supersession of Managing Com- 
mittee of School — Opportunity of hearing 
not given — Supersession whether valid 
Cal 43 (Mar) 


Election — Age — Proof — Goa, Daman 
and Diu Village Panchayat Regulation, Sec- 
tions 10 (2), 11 
Employee — Casual emplovee included — 
See Employees’ State Insurance Act (1948), 
S. 2 (9) 
Employees’ State Insurance Act (34 of 1948), 
Ss. 2 (9), 2 {13-A), 2 (2), 2 ($), 38, 39 and 
56 — Employee — Definiticn of — Includes 
even a casual employee employed for a day 
—- Fact that some benefits may not be 
available to him is immaterial. 1974 Lab 
IC 798 (Mad), Dissented from _ 

Kant 20 (FB) (Jan). 
——S., 2 (9) — “Employee” — Definition 
of — Casual employee is covered. (1975) 


and — 


` purposes of Act 


. Control) Order (1979), 
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Employees’ State Insurance. Act (contd.) 
77 Punj LR 79, Overruled; 1974 Lab IC 
798 (Mad), (1974) 46 FJR 118 (Mad) and 
(1977) 2 Lab LJ 214 (Mad), Dissented from 
Punj 184 A (FB) (Dec) 
—s. 2 (22) — Scheme for incentive pay- 
ment settled between management and work- 
men — Amounts paid under are wages for 
Kant 109 A GB) (ul) 
——S. 2 (22) — ‘Wages’ definition of — 
Interpretation of words ‘other additional re- ` 
muneration’ in second part of , definition. 
1974 Lab IC 1083 (Kant), Overruled 
Kant 109 B ŒB) (Jul) 

-——S. 38 — See Ibid, S. 2 (9) 

Kant 20 (FB) (Jan) 
——S. 39 — See Ibid, S. 2 (9) 

Kant 20 (FB) (Jan) 
——S, 56 — See Ibid, S. 2 (9) 

Kant 20 (FB) (Jan) 
Employees’ State Insurance (General) Regu- 
lations (195¢), Regn. 103-A — See Em- 
ployees’ State Insurance Act (1948), S. 2 (9) 

Kant 20 (FB) (Jan) 


‘Essential Commodities Act (10 of 1955), 


S. 2 (a) (v) — Expression “food stuffs” — 
In view of wider connotation assigned to 
the expressions in S. 2 (a) (v), it includes 
the foodgrains as well Guj. 108 A (Jul) 
——S. 3 — See also 
(1) Constitution of India, Art. 14 
Guj 108 I (Jul) 
(2) Constitution of India, Art. 19 (1) (Ð 
Guj 108 J (Jul) 
(3) Rajasthan Milk (Export Control) 
Order (1979), Pre. Raj 121 A (Sep) 


——S. 3 — Rajasthan Milk (Export Con- 
trol) Order (1979), Cl. (3), Proviso — Vali- 
dity of — Proviso does not contravene Arti- 
cle 14 or Art. 19 (1) (g) as it cannot be 
said that the proviso confers unfettered dis- 
cretionary powers on prescribed authority 
Raj 121 C (Sep) 
—S, 3 (2) () — Expression “holding in 
stock” — Meaning — Gujarat- Paddy (Pro- 
curement) Order (1974) — Order is not in- 


- consistent with S. 3 (2) () — Unequal, not 


treated as equals. AIR 1976 Orissa 138, 
Dissented from Guj 108 D (ul) 
——Ss. 3 (2) () and 3 (3B) — Effect of 
amendment — Scope of S. 3- (3B) — Guja- 
rat Paddy (Procurement) Order (1974), 
Sch. 1 — Fixation of prices of different 
varieties of paddy — No due consideration 
of statutory requirements — Schedule IL to 
the Order is ultra vires S. 3 (3B) 

- Guj 108 E Qu) 


——S. 3 (2) (g) — Rajasthan Milk (Export 
Pre. — Validity of — 


14 - Subject Index, A. I. R. 1980 NOC 


Essential Commodities Act (contd.) 
the Order —- Not ultra vires the authority 
of State Government - Raj 121 B (Sep) 
—Ss. 3 (3A), 3 GB) — Gujarat Paddy 
(Procureent) Order (1974) — Whether S. 3 
(3-A) or Section 3 (3B) applies — Paddy as 
cistingeaned! from foodstuff, is foodgrain 
š Guj 108 C (Ju) 
` —SS. 3 GB) -— See also 
(1) Ibid, S. 3 (2) © ` 
(2) Ibid, S. 3 (3-A) Guj 108 C (Jul) 
(3) Constitution of India, Art. 19 (D) ®© 
Guj 108 G (Jul) 
(4) Constitution of India, Art. 19 (1) (9) 
Guj 108 H (ul) 
—S. 3 (3B) — Scope and applicability 
Guj 108 B Jub 
——S. 7 — Orissa Baby Food Licensing 
Order (1966), Cl. 10 read with Cl. 2 @ — 
Possession of Amul Spray — Item included 
in Sch. I but publicity in the official gazette 
not given — Conviction set aside 
Orissa 63 (Apri 


Essential Commodities (Amendment) Act 
(92 of 1976), S. 9, Proviso —- See Constitu- 
tion of India, Art. 14 Guj 108 F Gul) 
Evidence Act (1 of 1872), S. 3 — See 
(1) Payment of Wages Act (1936), S. 15 
J & K 166 GB) (Dec) 
(2) Tenancy Laws — Tamil Nada Land 
Reforms (Fixation: of Ceiling on Land) 
Act (1961), S. 9 (2) (b) 
Mad 29 B (Feb) 
——S. 44 — Fraud — Decree obtained by 
practising fraud both on defendant as well 
as Court is nullity Guj 50 A (Mar) 
—S. 44 — Decree against minor — Gross 
negligence of guardian in conducting suit 
Andh Pra 82 (Jun) 
—Ss. 64, 65, 90-A (Added in U. P.) — 
Secondary evidence — Registered will 80 
years old — Certified copy produced in evi- 
dence by defendants — Plaintiffs not asking 
defendants to produce original mor taking 
objection to its admissibility -—- Objection 
could not be raised in second appeal 
All 7 (Jan) 
—S. 65 — Ses 
(1) Ibid, S. 64 All 7 (Jan) 
Q) Societies Registration Act (1860), S. 3 
Del 13 (Jan) 
——S. 68 — See Succession Act (1925), Sec- 
tion 63 All 138 (Oct) 
——S. 90-A — See Ibid, S. 64 
i All 7 (Jan) 
—Ss. 101 to 104 — Burden of proof — 
Transfer of personal property by Mahant — 
Deity objecting transfer by claiming title 
thereto — Burden of disproving Mahant’s 
title lies on the Deity All 155 B (Dec) 


Guj 108 E (ul) | 


action 


Evidence Act (contd.) 
——S. 112 — Ilegitimacy of child — Bur- 
den of proof All 136 (Oct) 
——S. 115 — Doctrine of promissory estop- 
pel — Requisites Pat 180 (Dec) 
——S..123 — See J. & K. Criminal oP. Cc. 
(1989 Svt.), S. 435 (4-A) 

J & K 72 (FB) i 
First Information Report — See Cr. P. 
(1974), S. 154 ; 
Food Stuffs — Focd-grains, whether — See 
Essential Commodities Act, S. 2 (a) (v) 


General Clauses Act ao of 1897), S. 6 — 
U. P. Urban Buildings (Regulation of Let- 
ting, Rent and Eviction) Act (13 of 1972), 
S. 43 (2) (6) — Repeal of U, P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947) 
— Proceedings for eviction on ground of 
non-payment of rent, filed under repealed 
Act — Saved All 140 A (Oct) 
Goa, Daman and Diu Village Panchayats 
Regulation (1962) 
See under Panchayats, 
Gujarat Paddy (Procurement) Order (1974), 


Pre. — See Essential Commodities’ Act 
(1955), S. 3 (3-A) Guj 108 C (ul) 
— Sch. II — See 


(1) Constitution of India, Art. -19 D O 
Guj 108 J (Jul) 
(2) ‘Essential Commodities Act (1955), Sec- 
tion 3 (2) ($. Guj 108 E. (Jul) 
Haryana Private Colleges (Taking over of 
Management) Act (4. of 1978), Pre., S. 3 (1) 
and (2) — Constitutional validity of the Act 
— Act is protected under Art. 31-A (1) (a) 
and is immune frora attack of Art. 31 (1) 
and (2) Punj 66 E (Apr) 
— Pre., S. 3 (1) and (2) — Act is not 
ultra vires on ground that it has vested 
arbitrary, uncanalised and unbridled powers 
in the Government to take over manage- 
ment of college Punj 66 F (Apr) 
—S. 2 (b) — See also S. 3 (1) 
` Punj 66 B (Apr) 
——Ss. 2 (b) and 3 — “College” —. Words 
‘is receiving aid’ in S. 2 (b), interpretation 
of — Objects and Reasons if can be refer- 
red to. ` Punj 66 A (Apr) 
— S. 3 — See Ibid, S. 2 (b), Pre. 
Punj 66 A (Apr) 
—S. 3 (1) and (2) — See also Ibid, Pre. 
Punj 66 E, F (Apr) 
—Ss. 3 (1) and 2 (b) — Waking over of 
college — Show cause notice based on report 
of an officer of University — Validity of 
Punj 66 B (Apr) 
— 5. 3 (1) — Taking over of College — 


Action against College — Show cause notice ` 


should mention the grounds for taking. 
Punj 66 C (Apr) 
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Haryana Urban (Control of Rent and Evic- 
tion) Act (i1 of 1973) 
See under Houses and Kents, 


Haryana Urban Development Authority Act 
(13 of 1977), S. 58 (2) (e) — Suit for re- 
covery of consideration on surrender of plot 
obtained under Act 22 of 1964 — Act 22 
of 1964 repealed by Act 13 of 1977 
from 30-4-1977 — Continuity of said suit 
filed against the State Government before 
30-4-1977 is saved by the savings clause 
under S. 58 (2) (c) of 1977 Act 

Punj 119 (Sep) 


HIGH COURT RULES AND ORDERS 
—Calcutta High Court Rules, Chap. 38, R. 46 
— See Houses and Rents — W. B. Premises 
Tenancy Act (1956), S. 17 (1), (2), (2-A), 
(2-B) Cal 100 (Jul) 


Him. Pra. Urban Rent Control Act (23 of 


1971) 

See under Houses and Rents. - 
Hindu Law — Mitakshara School — Self- 
acquired property of father — Will in 
favour of son — Property in hands of son 
whether ancestral as regards his male issue 
depends on language of will 

Delhi 101 (Jul) 

——Religious endowments — See Evidence 
Act (1872), Ss. 101-104 All 155 B (Dec) 
——Religious endowments — Shebaiti rights 
— Devolution All 123 A (Sep) 


—— Religious endowments — Surrender of 
shebaiti All 123 B (Sep) 
——Religious endowments — Appointment 


to office of Shebait made by will — Power 
to revoke appointment is nzcessarily implied 
All 123 C (Sep) 
-—Religious endowments — Head of Math 
— Can acquire and hold property in indivi- 
dual capacity All 155 A (ec) 
~——Reversion — Right to — Proof — Bur- 
den lies on collaterals to allege and prove 
that property is ancestral amd therefore they 
are entitled to it Funj 153 A (Oct) 
——Succession — Difference between Hindu 
Law and Mohomedan Law in matters of 
succession All 40 C (Mar) 
Bindu Marriage Act (25 of 1955), Ss, 10 (1) 
(b) and 13 (1) {i-a) (as introduced by U. P. 
Act, 13 of 1962) — Cruelty — As a ground 
for divorce had to be persistent or repeated 
but not for judicial separation 
All 37 Mare 
5.1 See Evidence Act (1872), S. 112 
All 136 (Oct) 
——§. 13° a (i-a) — See Ibid, S. 10 (1) 
All 37 (Mar) 


Hindu Marriage Act (contd.) 

——S, 21 — Jurisdiction of Court — Tem- 
porary injunction Issuing of interroga- 
tories — Court exercising jurisdiction under 
the Act can issue temporary injunction and 
also interogatories J & K 24 A (Feb) 
——S, 23-A — See Evidence Act (1872), Sec- 
tion 112 All 136 (Oct)- 


Hindu Succession Act (30 of 1956, S. 29 — 
Sanyasi dying intestate — Property held by 
him devolves on Government 

All 123 D (Sep) 


“HOUSES AND RENTS 


—Andh. Pra. Buildinge (Lease, Rent ard 
Eviction) Control Act (15 of 1969), S. 10 (3) 
(a) Gi) — Landlord occupying premises of 
another as tenant bona fide requiring his pre- 
mises for carrying on his business can evict 
his tenant Andh Pra 141 (Oct) 


—Assam Urban Areas Rent Control Act (3 of 
1956), Ss. 3 (1) and 4 — Dispute regarding 
fair rent — Can be raised in a suit for 
arrears of rent Gauhati 161 (Dec) 
——S. 4 — See Ibid, S. 3 (i) 
Gauhati 161 (Dec) 
—Assam Urban Areas Reat Control Act 
(2 of 1962), Ss. 5 and 7 — Tenancy termina- 
tion notice followed by ejectment suit — 
Statutory tenancy subsists until suit is de- 
creed Gauhati 147 (Oct} 
—S. 7 — See Ibid, S. 5 Gau 147 (Oct) 
—Bihar Buildings (Lease, Rent and Eviction). 
Control Act (3 of 1947), S. 11 (1) (9 — 
Eviction decree sought primarily for personal’ 
use and occupation — Incidental remodelling 
and reconstruction required — Does not 
amount to eviction sought om the ground of 
pernodelbig and reconstruction 
Pat 33 A (Feb) 


—Bombay Rents, Hotei and Lodging House 
Rates Control Act (57 of 1947), S. 5 (10-A), 
Proviso (as applicable to ex-Baroda State) — 
Standard rent for business premises — De- 
termination Guj 18 D (Jan) 
——S. 5 (10-A), Proviso (as applicable to ~ 
Ex-Baroda State) — Standard rent for busi- 
hess premises — Determination — Proper 
mode Guj 18 E (Jan). 
——S. 12 (3) — Suit for eviction — Permis- 
sion to amend plaint on ground of subsequent 
subletting — Permissibility 


Guj 18 F (Jan) 


——Ss. 12 (3) and 13 — Amendment of 
plaint on ground of subsequent subletting — 
Whether amounts to change of cause of 
action Guj 18 G (Jan) 
——S. 12 (3) (a) — Suit for eviction on 
ground of arrears of rent — Suit notice de- 
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Houses & Rents — Bombay Rents, Hotel and 
Lodging House Rates Control Act (contd.) 
manding municipal taxes besides arrears — 

Suit is not maintainable under S. 12 (3) (a) 
- Guj 18 B (Jan) 
——Ss. 12 (3) (b) — Suit for eviction on 
„ground of arrears of rent — Maintainability 
` Guj 18 C (Jan) 

~—S. 13 — See Ibid, Ss. 12 (3) 


Guj 18 G (Jan). 


13 6; (j) (before amendment. by 
Ordinance of 1959) — Suit for eviction on. 
ground of unlawful subletting — Maintain- 
ability Guj 18 A (Jan) 
. —-S. 13 (1) (a) — - Change of user — When 
amounts to Guj 163 A (Dec) 
-——S, 13 (1) @) — Change of user —. Waiver 
Guj 163 B (Dec) 
——S. 13 (1) (a) — Rent note stipulating 
that premises were taken on. rent for. busi- 
ness purpose as one of the conditions of 
tenancy — Effect . Guj 163 C (Dec) 
—Delhi Rent Control Act (59 of 1958), S. 14 
(1) (a) — Arrears of rent — Payment of — 
Sufficient compliance with Clause (a) of Sec- 
tion 14 (1) — Additional accrued rent need 
not be offered Delhi 159 B (Dec) 
-—Ss. 14 (1) (a) and 26 — Arrears of rent 
. ~— Payment of — Payment by Bank draft — 
. Not proper in absence of any express or im- 
plied contract 
——S. 14 (1), Proviso, Cl. {k} (11) — Suit 
‘for eviction under Clause (k) plot over which 
building constructed was taken on lease from 
President of India — Lease deed prohibiting 
user without permission for purposes other 
than residence — Landlord letting out pre- 
mises to Union of India for housing a post 

office — Clause (k) is not attracted 
Delhi 102 (ul) 

a5, 26 — See Ibid, S. 14 (1) (a) 
‘ Delhi 159 C (ec) 
——S. 39 — Order of eviction confirmed in 
first appeal —- Second appeal —- Competency 
Delhi 159 A (Dec) 
—Goa, Daman & Diu Buildings (Lease, Rent 
and Eviction) Control Act (2 of 1969), Ss. 32 
(1) and 45 — Word “prefer” in S. 32 (1) — 
Meaning of — It means “to file an appeal” 
and not “to entertain an appeal” — S. 45 is 
subject to S. 32 (1) Goa 104 (Jul) 
~—S. 45 — See Ibid, S.. 32 (1) 


S, 


Goa 104 (Jul) 
~—Haryana Urban (Control of Rent and Evic- 


tion) Act (11 of 1973), S. 1 (3) — See Civil - 
. Punj 120 (Sep). 
` Himachal Pradesh Urban Rent Control Act 


P. C. (1908), O. 41, R. 23 


(23 of 1971), S. 14 — Material additions and 
alterations — What are Him Pra 165 (Dec) 
——S. 14 (2) @ Second Proviso — Words 
‘amount due’ — Include only amount which 


Delhi. 159 C (Dec) : 


Houses & Rents — H. P, Urban Rent Con- 
trol Act (contd.) 
is calculated in accordance with the first pro- 
viso of S. 14 (2) @ Him Pra 165 B. (Dec) 
—Karnataka Rent Control Act: (22 of 1961), 
Ss. 10-A, 4 (1) and (2) — Occupation is in 
contravention of S, 4 (1) and (2) — Sec- 
tion 10-A applies Kant 169 (Dec) 


. —s. 31-B — Applicability 


Kant 169 B (Dec) 


—Madh. Pra. Accommodation Control Act 
(41 of 1961), S. 2 (@)-— “Shall not include 
any person against whom any order or de- 
cree for eviction has been made” `— Inter- 
pretation of Madh Pra 149 A (Oct) 


——Ss. 2 (i) and 12 (1) (©) — Decree for 
eviction on ground of ‘personal requirement 
of landlord — Pleading based on subsequent 
events if can be considered in appeal. 
MPLI 888, Overruled 

Madh Pra 149 B (Oct) 
—S.-12 (1) {c) — Spreading over of dirty 
water from bathroom of tenant not open to 
landlord who himself was responsible for de- 
fective discharge pipe to evict tenant on 
ground of nuisance Madh Pra 175 (Dec) 


——S. 12 (1) ©) —.Trial Court’s finding about 
nuisance based on no evidence — Finding 
affirmed by lower Appellate Court — Find- 
ing can be set aside at the stage of second 
appeal Madh Pra 175 D (Dec) 
——S. 12 (1), Cl. (ai — Service of notice of . 
demand under Cl. (a) — Tenant remitting 
arrears by money order within prescribed 


. period — Not liable for default though M. O. 


happened to be delivered after prescribed 
period Madh Pra 175 A (Dec) 
——S. 12 (1), Cl. (a) — Tender of arrears of 
tent to a lawyer who issued notice of de- 
mand is a valid tender 
Madh Pra 175 B (Dec) 
—S. 12 (1) €) — See Ibid, S. 2 (i) 
~ Madh Pra 149 B (Oct) ` 
— Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950); S. 13 (1) () — 
‘Material alteration’? or not™— Question of 
law Raj 80 A (May) 
—S. 13 (1) (©) — “Material alteration: — 
How to determine — Explained 
Raj 80 B (May) 


—Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (2) (i), Ex- 
planation — Notice in terms of the Explana- 
tion was not sine qua non to prove wilful 
default Mad 177 (Dec) 
—Uttar Pradesh (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 3 (1) 
(a) — See Civil re C. (1908), S. 9 

All 140 B (Oct) 


1971 . 
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Houses and Rents (contd.) 

—Uttar Pradesh Urban Buildings (Regul: tion 
of Letting, Rent and Eviction) Act (1% of 
1972), S. 12 (3-A) — Provision has not re- 


trospective operation — It applies fo premises _ 


becoming vacant consequent on transfe- of 
tenant after 5-7-1976 All 69 (FB) (May} 


~—S. 21 (1) (b) and U. F. Urban Builcings 
(Regulation of Letting, Rent and Eviccion) 
Rules (1972), R. 17 (4) — Eviction of tenant 
on the ground of demolition and new con- 
struction of building — Capacity of lanclord 
— Relevant consideration — Landlord reed 
not have ready cash All 97 ‘Jul 
——S. 29-A.— Pending proceedings — Re- 
lief to be claimed within 3 months from 5-7- 
1976 — Application under Section 5, Limita- 
tion Act to condone delay does not lie 

All 156 A Dec) 


——S. 43 (2) (s) — See General Clause:. Act 
(1897), S. 6 All 140 A Oct) 


-—Uttar Pradesh Urban Buildings (Regulation 
of Letting, Rent and Evicdon) Rules (1372), 
R. 17 (4) — See Houses and Rents — U. P. 
Urban Buildings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 21 (1) (b) 

i All 97 (Jul) 
—West Bengal Premises Tenancy Act (Œ of 
1956), S. 17 (1), (2), (2-A), (2-B) — Arcears 
‘of rent — Deposit in Court — Successive ap- 
plications for extension of time — Not main- 
tainable ` Cal 100 (Jul) 


Income-tax Act (11 of 1922), S. 26-4 — 
Partnership . firm — Registration — MCnors 
admitted to-.tenefit.of partnership — Mimor’s 
shares in losses not specified — Deed provid- 
ing for sharing of profits and losses in ratio 
as specified —.Held, firm. was entitlel to 
benefit of repletion 
` i Andh Pra 83 (FB) Jun) 
naa Act (43 of 1951), Ss. 31 ami 37 
— Computation of total income —Assessee 
claiming deduction of -expenditure incarred 
in replacement of motor engine — Not speci- 
fically pleading for deduction under Sez. 31 
— Whether he can be permitted to claim de- 
‘duction under Section 31 — Section 37 when 
can ‘be invoked 
Andh Pra 84 A (FB) ‘Jun) 
———S. 31 — Computation of total! income — 
Deductions — Repairs to the’ Machinery — 
‘Machinery’ ‘and ‘current r2pairs’, meaniag of 
— Diesel engine fitted to motor venicle, 
whether a ‘Machinery’. (1978) 67 ITR 428 
(Andh Pra),.Overruled - 
Andh Pra 84 B (EB) Jun) 


1980 A. L R. (NOC) Idexes/2 (1) 


— Test to determine. 


Industrial Dispute 


1964. Guj 192, Overruled 


Income-tax Act (1961) (contd.) 
——S. 37 — See also Ibid, S. 31 
l Andh Pra 84 A (ŒB) (Jun) 
——S. 37 — Capital or revenue expenditure 
1973 Tax LR 463 
(Andh Pra), Overruled f 
Andh Pra 113 (FB) (Aug) 


=g, 139 See Ibid, S. 246 (c) 


All 22 (FB) (Feb) 
—S, 215 - — See Ibid, S. 246 (c) 

All 22 (FB) (Feb) 
ec 217 — See Ibid, S. 246 (c) 

All 22 (FB) (Feb) 
ae 246 (c), 139, 215, 217 — Where no 
appeal lies — Levy of interest either under 
Section 139 for late filing of return, or under 
Section 215 for not paying or short paying 
advance tax, or under Section 217 for not 
sending the estimate is not appealable. (1978) 
114 ITR 197 (Guj) and (1977) 108 ITR 935 
(Kant), Dissented from All 22 (FB) (Feb) 


Income-tax Rules (1922), R. 2 — See I-T. 
Act (1922), S. 26-A 
. Andh Pra 83 (FB) (Jun) 
——R. 3 — See L.-T. Act (1922), S. 26-A 
Andh Pra 83 (FB) (Jun) 
——R. 4 — See L.-T. Act (1922), S. 26-A 
Andh Pra 83 (FB) (Jun) 
—Retrenchment compensation -— Labour 
Court’s jurisdiction 
See I. D. Act, S. 33-C (2) 
—Termination of service — Reinstatement — 
Full back wages, grant of 
See I. D. Act, Sch. 2, Item 3 
Industrial Disputes Act (14 of 1947), Ss. 25-F, 
25-FFF — Retrenchment or termination on 
closure of business — Determination of 
Orissa 197 (FB) (Dec) 
——S. 25-FFF — See Ibid, S. 25-F 
Orissa 197 (FB) (Dec) - 
——S. 33-C. (1) and (2) — Relative scope of 
sub-sections (1} and (2) — Industrial Disputes 
(Gujarat) Rules (1966), R. 67 — Form: of 
application ' Guj 112 A (FB) (Aug) 
——S, 33-C (2) — Labour Court — Jurisdic- 
tion under S. 33-C (2) —- Not barred by Sec- 
tion 22 of Payment of Wages Act on ground 
that application lies under Section 15 of the 
latter Act for recovery of amount. AIR 1967 


-Madh Pra 155 and Misc. Petn. No. 133 of 


1970, DI- 8-1-1970 (Madh Pra), Overruled 
-Madh Pra 73 ŒB) (May) 


—-S. 33- C (2). — Jurisdiction of Labour 
Court under. — Workman concerned must 


-have existing right — Maintainability of ap- 


plication depends..on allegations therein. AIR 


"Guj 112 B (ŒB) (Aug) 
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Industrial Disputes Act (contd.) 

———S,. 33-C (2) — Workman’s claim for re- 
trenchment compensation disclosing existing 
rights —- Retrenchment not disputed by 
workman — Labour Court has jurisdiction 
to entertain application ‘and decide it on 
merits Guj 112 D (FB) (Aug) 
——S. 33-C (2) — Workman claiming closure 
compensation — Labour Court has jurisdic- 
tion to entertain application and decide it on 


merits Guj 112 E (FB) (Aug) 
-——Sch. 2, Item 3 — Termination of ser- 
vice held illegal — Order for reinstatement 


with continuity of service made — Grant of 
full back wages without specific claim there- 
of is valid. 1975 Lab IC 457 (Bom), Dis- 
sented from Punj 77 A (FB) (May) 


Industrial Disputes (Guj) Rules (1966), R. 67 
-- See Industrial Disputes Act (1947), Ses- 
tion 33-C (1) and (2) Guj 112 A (FB) (Auz) 


Industrial Employment (Standing Orders) Act 
(20 of 1946), Sch. Item 8 — See M. P. In- 
dustrial Employment (Standing Orders) Act 
(1961), Sch. Item. XI 
. Madh Pra 74 (FB) (May) 
Industries (Development and Regulation) Act 
(65 of 1951), S. 18-G — See W. B. Cement 
Control Order, 1967, Cl. 4 Cal 46 B (Mar) 
~——Ss. 18-G and 25 — W. B. Cement Con- 
trol Order, 1967, Cl. 4 — Order of Contral- 
ler asking cement manufacturers to supp-_y 
entire quota of cement to W. B. Essential 
Commodities supplies corporation — Validi-y 
: Cal 46 A (Mar) 
——S. 25 — See Ibid, S. 18-G 
Cal 46 A (Mar) 
Inherent powers 
See Civil P. C. (1908), S. 151 
Injunction 
——Temporary injunction — Grant of 
See Civil P, C. (1908), O. 39, R. 1 
Interpretation of Statutes — See 
(1) Haryana Private Colleges (Taking over 
of Management) Act (4 of 1978), 
S. 2 (b) Punj 66 A (Apz) 
(2) Payment of Wages Act (1936), S. 15 
J & K 166 (FB) (Dec) 
(3) Tenancy’ Laws — Kerala Land Re- 
forms Act (1964), S. 2 (25), Explana- 
tion II-A Ker 90 (Jun) 


-——Definition clause-—- Rule of construc- 
tion - - Punj 184 B (FB) (Dec) 
-———~Proviso — Interpretation of — See Sales 
Tax — Punjab General Sales Tax Act (1948), 
S. 4 Punj 76 B (FB) (May) 
——Retrospective operation — See Houses 
and Rents — U, P. Urban Buildings (Regu- 
lation of Letting, Rent and Eviction) ‘Act 
(1972), S. 12 (3-A) All 69 (FB) (May) 


Interrogatories 
—Issue of 
See Hindu Marriage Act, S. 21 
Jammu and Kashmir Criminal Procedure 
Code (23 of 1989 Smt.), S. 145 (1) (4), Third 
Proviso — See Ibid, S. 435 (4-A) 
J & K 55 (EB) (Apr) 
—S.: 435 (4-A) — Interlocutory order — 
What is i I&K n (EB) (May) 
—S. 435 (4-A), S. 145 (1) and (4) third pro- 
viso — Interlocutory order — Connotation 
of — Preliminary order under S..145 (1) and 
attachment order under 3rd proviso to Sec- 
tion 145 (4) — Whether interlocutory orders 
: - J&K 55 (FB) (Apr) 
Jammu and Kashmir Debtors Relief Act 
(15 of 1976) ` 
See under Debt Laws. 
Jammu and Kashmir Distressed Debtors Re- 
lief Rules (1977) , = = 
See under Debt Laws. 


Jammu and. Kashmir Evidence Act (13 of 
1977 Svt.), S. 123 — See J & K. Criminal 


P. C. (1989 Svt.); S. 435 (4-A) 


-J & K 72 (ŒB) (May) 


Karnataka Cinemas (Regulation) Act (33 of 
1964), S. 6 — Karnataka Cinemas (Regula- 
tion) Rules (1971), R. 89 (2) — Regrant of 
touring Cinema licence — Rival operator not 
entitled to raise objections — Duty of Dis- 
trict Magistrate Kant 127 A (Sep) 
—S. 6 — Regrant of licence — Fact that 
land is an agricultural land — Not a rele- 
vant factor Kant 127. B (Sep) 
Karnataka Cinemas (Regulation) Rules (1971), 
R. 89 (2) — See Karnataka Cinemas (Regu- 
lation) Act (1964), S. 6 Kant 127 A (Sep) 
——R. 105 (2) — Application for regrant of 
licence — Non-compliance with R. 105 (2) 
— Duty of District Magistrate 
os Kant 127 C (Sep) 

Karnataka Court-fées and: Suits Valuation 

Act (16 of 1958) - aa 

See under Court:fees and Suits Valuations. 
Karnataka Debt Relief Act (25 of 1976) 

See under Debt Laws. ` f 
Karnataka General Clauses’ Act (3 of 1899), 
S. 23 — See Karnataka Municipal Cotpora- 
tions Act (1977), S. 421 Kant 110 (Jul) 
Karnataka Land Reforms Act (10 of 1962) 

See uider.Tenancy Laws. ' l 
Karnataka Municipal Corporation Act (14 of 

1977) n 

See under Municipalities. 
Karnataka Municipal:- Corporations 

'(1977) . - z 

See under Municipalities. 


Rules 
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Karnataka Municipalities (Amendment) Act 
(13 of 1979) 
See under Municipalities. 


Karnataka Rent Control Act (22 of 1961 
See under Houses and Rents. 


Karnataka Village Offices Abolition Act 
a4. of 1961), S. 2 (d) — See Ibid, S. 7 (1 

. Kant 25 (Feb) 
Ss, 7 (1), 2 (d) — Eviction of persons 
in unauthorised occupation of lands witŁout 
show cause notice of eviction and considera- 
tion of reply taeret — Invalid 

Kant 25 (Feb) 


Karnataka Village Panchayat and Local 
Boards Act (10 of 1959) 
‘See under Panchayats. 


Kerala Debt Relief Act (17 of 1977) 
See under Debt Laws. 


Kerala Education Rules 
See under Education. 


Kerala General Sales Tax Act (15 of 1963) 

See under ‘Sales Tax, 
Kerala Land Acquisition Act (21 of 1952), 
S. 25 (2) — See Trivandrum City Impreve- 
ment Trust Act (1961), S. 47 

Ker 171 (Dec) 

Kerala Land Reforms Act (1 of 1964) 

See under Tenancy Laws. 


Kerala Land Reforms (Tzmporary) Rules 
(1977) 
See under Tenancy Laws. 

Kerala Municipalities Act (14 of 1961) 
See under Municipalities. 


Kerala Private Forests (Tribunal) Rules 
(1972), R. 5 — See Ibid, R. 11 

f Ker 58 (Apr) 
—Rr. 11, 5 — Local inspection — Scope 
— Tribunal relying upon report of ano ‘her 
Tribunal — Not proper Ker 58 (Apr) 


Kerala University Act (17 of 1974) 
See under Education. 

Khasi Siemships (Administration of Justice) 
Order (1950), Para. 4 — See Criminal P. C. 
(1898), S. 350 Gauhati 14 (FB) (an) 
Land Acquisition Act (1 ef 1894), S. 4 
— See also Punjab Town Improvement Act 
(4 of 1922), S. 36 ` Punj 35 (Feb) 
——Ss. 4, 6 — Land needed for provicing 
street parking space for cars and buses — 
Public utility — Compensation to be paid 


out of public revenue — Acquisition is for 
public purpose Goa 16 A (Tan) 
——S. 6 — See Ibid, S. 4 Goa 16 A (an) 


—S. 6(3) — Conclusiveness of declaracion 
— Declaration as to requirement of land for 
public purpose is conclusive —- Burden of 
establishing exception lies upon party im- 
‘pugning declaration Aadh Pra 10 A (fan) 


Land Acquisition Act (contd. 
——S. 17 — Jurisdiction of Court — Ade- 
quacy of-material before authorities warrant- 
ing formation of opinion as regards urgency 
— High Court cannot decide question of 
adequacy of material Andh Pra 10 B (Jan) 
——S. 18 — Proposed acquisition of land 
for development of ‘sector adjoining the sec- 
tor for which acquisition was made earlier — 
Compensation Punj 67 (Apr) 
+S, 23(2) — See Trivandrum City Im- 
provement Trusts Act (1961), S. 47 

i : Ker 171 (Dec) 
Landlord and Tenant 
—Deemed Tenant 

See Karnataka Land Reforms Act, S. 4 


Legitimacy i 
—Legitimacy of child — Burden of proof 
See Evidence Act (1872), S. 112 
Limitation Act (36 of 1963), S. 5 — See 
(1) Civil P. C. (1908), O. 21, R. 105 (1) 
and (4) Mad 61 (Apr) 
(2) Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 29-A 
All 156 A (Dec) 
———5, 5 — Delay in filing appeal as neces- 
sary papers, entrusted to counsel within time, 
were not traceable — Delay held liable to be 
condoned - All 93 (Jul) 
——S. 12 (4) — Application to set aside 
award without certified copy of award — 
Time requisite for obtaining copy of award 
whether can be excluded Cal 12 (Jan) 


——S. 18 — Contract Act (1872), S. 25 (3) 
— “Acknowledgment” within Section 18 of 
Limitation Act when constitutes a ‘Promise’ 
within Section 25 (3) of Contract Act 
Andh Pra 41 (Mar) 


——S. 29 (2) — See 
(1) Civil P. C. (1908), O. 21, R. 105 (1) 
and (4) Mad 61 (Apr) 
——Art. 1 — Mutual open and current ac- 
count — Requirements of All 8 (Jan) 


——Arts. 64 and 65 — Adverse possession 
— Ingredients — Proof — Burden of proof 
Gauhati 15 A (Jan) 
Arts. 65 and 67 — Adverse possession — 
Possession of tenant Gauhati 15 B (Jan) 
Art, 122 — See Civil P. C. (5 of 1908), 
O. 9, R.. 8 Punj 151 (Oct) 
——Àrt. 137 — See ` 
(1) Civil P. C. (5 of 1908), O. 9, R. 8 
l Punj 151. (Oct) 
(2) Civil P. C. (5 of 1908), O. 21, R. 105 (1) 
and (4) , Mad 61 (Apr) 
Madhya Pradesh Accommodation Control 
Act (41 of 1961) i 
See under Houses and Rents. 
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Madh. Pra. Industrial Employment (Standing 
Orders) Act (26 of 1961), Schedule,. Items XI, 
XII, XIII and Standard Standing Orders, 
Order 11 — Road Transport Corporation 
Act (1950), Sec, 45 (1) — Regulation under 
Regn. 59 — M. P. Road Transport Cor- 
poration — Retitring its employee on super- 
annuation in 1966 — Not competent — 
Standing Order 11 supersedes Regn. 59 — 
1977 Lab IC 1266 (Madh Pra), Overruled 
Andh Pra 74 (FB) (May) 


—~Sch., Item XII — See Ibid, Sch. Item XI 
Madb Pra 74 (FB) (May) 


——Sch., Item XIII — See Ibid, Sch., 
Item XI Madh Pra 74 (FB) (May) 
Madhya Pradesh Industrial Employment 


Standing Orders, O. 11 — See M. P. Indus- 
trial Employment (Standing Orders) Act 
(1961), Sch., Item XI 

Madh Pra 74. (FB) (May) 


Madras General Clauses Act (1 of 1891), 
S. 18 — See Civil P. C. (1908), O. 21,-R. 105 
(1) and (4) Mad 61 (Apr) 
Maharshi Dayananda University Act (Har- 
yana 25 of 1975) 
See under Education. 


Mahommedan Law — Succession — See 
Hindu Law — Succession All 40 C (Mar) 
—~Wakf Alah Aulad — Valid, if ultimate 
benefit is reserved for religious, pious and 
charitable purposes of a permanent character 

All 134 B (Oct) 
——Wagqf of mushaa — Wagqif Cosharer in 
house — Wagif mutawalli — Sale by her of 
waqf property is invalid to the extent of her 
share All 134 C (Oct) 


Manipur Panchayati Raj Act, 1975 (12 of 
1976) j 
See under Panchayats. 

Minimum Wages Act (11 of .1948), 

See I. D. Act (1947), S. 33-C (2) 

Madh Pra 73 (FB) (May) 

Motor Vehicles Act (4 of 1939), S. 48 — Re- 

solution by R. T. A. not to increase any per- 

mit on a particular route — Secretary, 

R. T., A. cannot flout the resolution and 

grant additional permit Gauhati 145 (Oct) 

—S. 62 — See also Ibid, S. 68-D . 

_ Kant 167 (Dec) 

— 5s. 62, 134 (1) and (1-A) — Temporary 

permit — Grant of Gauhati 162 (Dec) 

——-S. 68-B — See Ibid, S. 68-D - 

f ' Kant 167 (Dec) 

——-Ss, 68-C and 68-D — U. P. Motor Vehbi- 

cles (Special Provisions)’ Act (27 of 1976), 

‘Ss. 7 and 16 — Approval of Scheme under 

‘Section 68-D. (3) — Scheme under S. 68-C 

not specifying particulars of ‘services proposed 

to be rendered by S. T. Undertaking — Not 


S. 24 — 





Motor Vehicles Act (contd.) 
invalid in view of Section 7 of Amending 
Act, AIR 1978 All 68, Overruled 

. All 21 A (FB) (Feb) 


~S. 68-D — See also Ibid, S. 68-C 


All 21 A (FB) (Feb) 
——Ss. 68-D, 68-F, 68-FF, Proviso, 68-B 
and 62 — R. T, A. cannot grant temporary 
permits to private operators in respect of 
routes overlapping routes covered by scheme 
Kant 167 (Dec) 
——S. 68-D (2) and (3) — Approval of 
Scheme — Hearing of objections — Express 
finding that Scheme provides efficient, econo- 
mical and adequate service not necessary 
All 21 B (FB) (Feb) 
——S. 68-F — See: Ibid, S. 68-D 
Kant 167 (Dec) 
——S,. 68-FF, Proviso — See Ibid, S. 68-D 
Kant .167 (Dec) 


——Ss. 81 and 110-B — Failed to take pre- 
cautions expected of reasonable man is guilty 
of negligence — Section 81 violated 

Punj 183 A (Dec) 
——S. 110-B — See Ibid, S. 81 

Punj 183 A (Dec) 
——S. 110-B — Negligence — Proof — 
Held on facts driver was negligent 

Madh Pra 60 A (Apr) 

—--S. 110-B — Accident caused by Govern- 
ment vehicle — Plea of sovereign act — 
Maintainability Madh Pra 60 B (Apr) 
——S. 110-B — Compensation -— Cleaner of 
motor truck aged 25 years at the time of ac- 
cident claiming compensation — Amputation 


of both legs above knee — Assessment of 
pecuniary and non-pecuniary damages 
Guj 87 (Jun) 





S. 110-B — Contributory negligence — 
Determination of compensation 

Punj 183 B (Dec) 
——S. 134 (1) and (1-A) — See Ibid, S. 62 
Gauhati 162 (Dec) 


MUNICIPALITIES 


—Goa, Daman and Diu Municipalities Act 


(7 of 1969), S. 184 — Construction of build- 
ing “begun” without proper notice and auth- 
orization of municipality — Action of de- 
molition, alteration etc., by municipality can 
be taken even if construction is completed 
Goa 17 (Jan) 


—Haryana Municipal Act (24 of 1973), 
S. 4 (1), (3) — Notifications under — Site 
plan of notified area to be included within 
Municipal limit not published -— Persons 
interested not in a position to raise objec- 
tion — Wonficakons quashed 

Punj 78 (FB) (May) 
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Municipalities (contd.) 
~~Himachal Pradesh Municipal Act a9 of 
1968), Ss. 5 and 6 — Exclusion of area from 
municipality — Procedure in Ss. 5 and 6 not 
followed -- Exclusion held invalid 
Him Pra 23 A (Feb) 

-~——S. 6 — See Ibid, S. 5 

Him Pra 23 ‘A (Feb) 
S. 240 — Appeal under. — Appellate 
Order not challenged by respondents — 
Binding on them Him Pra 54 (Apr) 


—Karnataka Municipal Corporations Act 
(14 of 1977), S. 421 — Karnataka Municipal 
Corporations Rules (1977), Pre. — Publica- 
tion of draft rules — Afferding reasonable 
opportunity to persons likely to be affected 
to file objections is obligatory 
Kant 110 (Jul) 
Karnataka Municipal Ccrporations Rules 
(1977), Pre. — See Municipalities — Karna- 
taka Municipal Corporations Act (1977), Sec- 
tion 421 Kant 110 (Jul) 
` Karnataka Municipalities “Amendment) Act 
(13 of 1979), Ss. 18 (1) (a). Proviso, 41 and 
315 — Power of State Gcvernment to ex- 
tend term of Office of Municipal Councillors 
by Notification — No provision in Act to 
reduce their term of office — Notification 
D/- 22-11-1979 reducing term of office and 
appointing Administrator before expiry of 
terar — Held illegal, invalid and ultra vires 
Kant 128 A (Sep) 
—s, 41 — See Ibid, S. 1& (1) (a), Proviso 
Kant 128 A (Sep) 
——5. 315 — Sce Ibid, S. '18 (1) (a), Proviso 
Kant 128 A (Sep} 
—Kerala Municipalities Aet (14 of 1961), 
S. 309 (1) — Levy of prescribed fee for using 
“bus stand” — Validity Ker 174 (Dec) 
—Uttar Pradesh Municipalities Act (2 ‘of 
1916), S. 128 — Scope — Section 128 auth- 
orises Municipal Boards to impose taxes sub- 
ject to any general rules or special orders of 
State Government —- Held, Government can 
make general rules or special orders only 
after imposition of tax. 1975 All LJ 84, 
C. M. W. P. No. 5643 of 1973, DJ- 24-10- 
1977 (All) and C. M. W. P. No. 664 of 1976, 
D/- 20-12-1977 ' (AID, Overruled 
All 70 (FB) (May) 





Natural justice 
‘Draft. Rules — Pre-publication 

See Karnataka Municipal Corporations Act, 
5, 241 
—Principles of 

See Constitution of India. Art. 226 
Orissa Baby Food Licensing Order (1966), 
Cl. 2(i) — See Essential Commodities Act 
(1947), S. 7 Orissa 63 (Apr) 


Orissa Baby Food Licensing Order (contd.) 
——Cl. 10 — See Essential Commodities Act 
(1947), S. 7 Orissa 63 (Apr) 
Orissa Sales Tax Act (14 of 1947) 

See under Sales Tax 


PANCHAYATS 


—Goa, Daman and Diu Village Panchayats 
Regulation. (1962), Ss. 10 (2), 11 — Proof of 
age of candidate for election — Electoral roll 
— Conclusive evidence — Birth certificate 
irrelevant for the purpose Goa 86 A (Jun) 
—s. 11 — See Ibid, S. 10 (2) 

Goa 86 A (Jun) 
——S. 16 (2) (c) Gi) — Improper rejection of 
nomination paper — Alternative remedy 
under Section 16 (2) (c) (ii) being available 
writ petition is not maintainable 

Goa 86 B (Jun) 


—Karnataka Village Panchayat and Local 
Boards Act (10 of 1959, S. 11 (1) (B) — 


“Ordinarily resides” — Meaning 
Kant 88 A (Jun) 
S. 13 — Election for casual vacancy in 





membership of Village Panchayat — Rejec- 
tion of nomination papers of all excepting 
one — Remaining candidate declared. elected 
— Rejection of nomination papers — Can 
be çhallenged only by election petition under 
S. 13 Kant 53 A (Mar) 
——S. 13 — Election for membership of 
Village Panchayat from reserved Constituency 
— Production of documentary proof of 
caste by candidate not mandatory 

Kant 53 B (Mar) 


EE N Panchayati Raj Act (12 of 1976), 
Ss. 1 (2), 3 and 249 — Constitution of India, 
Arts. 226, 14 and 15 — Refusal of State to 
establish Gram Sabha to some villages though 
it established Gram Sabhas for other villages 
— If violative of- Arts. 14 and 15 of the 
Constitution Gauhati 144 (Oct) 
eee 3 — See Ibid, S. 1 (2) 

Gauhati 144 (Oct) 
——S. 249 — See Ibid, S. 1 (2) 

Gauhati 144 (Oct) 


Partnership Act (9 of 1932), S. 30 — See L-T. 


Act (1922), S. 26-A 

i Andh Pra 83 (FB) (Jun) 
Payment of Wages Act (4 of 1936), S. 15 — 
Authority appointed under — Not a civil 
court — Not subject to revisional jurisdiction 
of High Court under Section 115, C. P. C. 

AIR 1946 Lah 316 (FB), Dissented from 
J & K 166 (ŒB) (Dec) 
~—S. 22 — See I. D. Act (1947), S. 33-C (2) 
Madh Pra 73 (FB) (May) 
——S. 25 — See I. D. Act (1947), S. 33-C (2) 
Madh Pra 73 (FB) (May) 
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Pepsu Tenancy and Agricultural Lands Act 
(13 of 1955) 
See under Tenancy Laws. 


Pondicherry Land Reforms (Fixation of Ceil- 
ing on Land) Act (9 of 1974) 
See under Tenancy Laws., 
Post Offices Act (6 of 1898), S. 44 — See 
Houses and Rents — Madh. Pra Accommo- 
dation Control Act (1961), S. 12 (1), Cl. (a) 
Madh Pra-175 A (Dec) 
Precedents — See Constitution of India, Arti- 
cle 141 Guj 112 C (FB) (Aug) 
—It is not open to a Bench of co-ordinate 
jurisdiction to take a contrary view 
Punj 76 A (FB) (May) 
Prevention of Food Adulteration Rules (1955), 
R. 9 (j) (after amendment of 1974 and before 
amendment of 1977) — Failure to furnish 
copy. of report of Public Analyst to accused 
within prescribed time limit — Effect. 1977 
Cri LJ 154 (Cal), Dissented from 
Guj 52 (FB) (Mar) 





Promissory estoppel 
See Evidence Act (1872), S. 115 


Provincial Small Cause Courts Act (9 of 
1887), Sch. 2, Art. 4 — Lease of roofed 
structure consisting Dal Mill — Ejectment 
suit — Small Cause Court has no jurisdiction 
to try All 122 (Sep) 


Punjab Co-operative Societies Act as of 
1961) 
See under Co-operative Societies. 
Punjab Co-operative Societies Bye-Laws 
See under Co-operative Societies. 
Punjab General Clauses Act (1 of 1898), 
S. 14 — See Education — Maharshi Daya- 
nanda University Act (1975), S. 15. 
Punj 117 A (FB) (Aug) 
Punjab General Sales Tax Act (46 of 1948) 
See under Sales Tax. 
Punjab Government National Emergency 
(Concession) Rules (1965), R. 2 — Validity of 
State Government has power to retrospec- 
tively amend the definition of Military ser- 
vice — Amendment dogs not violate Arts, 14 
and 16 Punj 130 A (FB) (Sep) 
—R. 2 — Amendment in definition of 
Military service — Validity of — Does not 
violate Arts. 14 and 16 
Punj 130 B (FB) (Sep) 
—-R. 4, Proviso — Validity — Rule does 
not violate Article 14 or 16 — Neither bad 
for retrospectivity Punj 150 (FB) (Oct) 
Punjab Security of Land Tenures Act (10 of 
1953) tae Yi 
See under Tenancy Laws. 
Punjab Security of Land Tenure Rules Ge?) 
See under Tenancy Laws.’ 





Punjab Tenancy Act (16 of 1887) 
See under Tenancy Laws. 


Punjab Town Improvement Act (4 of 1922), 
Ss. 36, 41, Schedule, Cl. 2 — Land owned by 
Central Govt. at the time of issuing notifica- 
tion under Section 36 — Cannot be acquired 
under the Act Punj 35 (Feb) 
—S. 41 — See Ibid, S. 36 Punj 35 (Feb) 
——Sch., cl. 2 — See Ibid, S. 36 ` 

Punj 35 (Feb) 


Punjab Urban Estates (Development and Re- 
gulation Act (22 of 1964), S. 20(2) — See 
Haryana Urban Development Authority Act 
(1977), S. 58 (2) (©) _Punj 119 (Sep) 
Punjab Village Common Lands (Regulation) 
Act (18 of 1961) 
See under Tenancy Laws. 


Rajasthan Judicial Service Rules (1955), R. 29 
— See 
(1) Constitution of India, Art. 235 
Raj 185 € (FB) (Dec) 
(2) Constitution of India, Art. 309 
Raj 185 A (FB) (Dec) 
(3) Rajasthan Service Rules (1951), R. 56 
Raj 185 B (FB) (Dec) 
Rajasthan Milk (Export Control) Order 
(1979), Pre. — See also Essential Commodi- 
ties Act (1955), S. 3 (2) (g) Raj 121 B (Sep) 
——Pre. and Cl. 3 — Validity of the Order 
— It is not invalid on the ground of colour- 
able exercise of powers Raj 121 A (Sep) 
—— Pre, .and Cl. 3 — Validity of Control 
Order — It does not infringe the rights con- ` 
ferred by Arts. 19 (1) (g) and 301 of Con- 
stitution Raj 121 D (Sep) 
——Cl. 3 — See Ibid, Pre. 
Raj 121 A, D (Sep) 
——Cl. 3, Proviso — See 
(1) Essential Commodities Act (1955), 8.3 
Raj 121 C (Sep) 
(2) Essential Commodities Act (1955), Sec- 
_ tion 3 (2) (g) Raj 121 B (Sep) 
Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) 
See under Houses and Rents. 
Rajasthan Service Rules (951), R 
also. 
(1) Constitution of India, Art. 235 
Raj 185 C (FB) (Dec) 
(2) Constitution of India, Art. 309 
Raj 185 A (FB) (Dec) 
——R. 56 — Member of Rajasthan Judicial 
Service — Compulsory retirement — Age of 
— Alteration Raj 185 B (ŒB) (Dec) 


Registration Act (16 of 1908), S. 17 (1) (b) 
— Award in family settlement directing that 
on husband undertaking to pay maintenance 
of Rs. 400 p.m. by executing first charge on 
certain ‘property, ownership of plot in the 


56 — See 
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Registration Act (conid.) 
name of wife shall stand transferred to aim 
— Held award was compulsofily registrakle 
Raj 36 (Feb) 
——S§, 33 (1} (C) — Power-of-attorney €x- 
ecuted by A at Karachi (Pakistan) and re- 
gistered in office of Sub-Registrar authorising 
B-in India to sell A’s property in India — 
Power-of-attorney not being executed and 
authenticated in compliance with S. 33 (1) [C) 
is invalid — It could confer no authority on 
B to execute sale and get it registered in 
India _All 124 (Sp) 
Religious endowment 
—Appointment of shebait and revocation 
See Hindu Law Religious Endowments. 
Representation of the People Act (43 of 19£4), 
S. 83(1) — Material facts and full particu- 
lars — Defect in pleading — Effect ` 
All 81 B (an) 
——S, 87 — See Civil P. C. (1908), O. 6, 
R. 16 All 81 A (Jan) 
——S. 123(4) — Statement in relation to 
private character of candidate 
: All 81 D (Jun) 
——S. 123(7) — Whether a person was in 
Government service or not is disputed qes- 
tion of fact to be decided after evidence — 
It will be pre-judging the isste in striking out 
paras in election petition under O. 6, R. 16, 
Civil P. C. on ground that certain person was 
not Government servant All 81 E (Jin) 


Requisitioning and Acquisition of Immovable 


Property Act (30 of 1952), 5. 8 (3) — £c- 
quisition of requisitioned property — Con- 
Peon for — Determinative Principles 


Madh Pra 59 (Apr) 
Res judicata 

See Civil P. C. (1908), S. 11: 
Road Transport Corporations Act (64 DË 
1950), S. 45 (1) — See M. P. Industrial Em- 
ployment (Standing Orders) Act (1961), Sc2., 
Item, XT Madh Pra 74 (FB) (Mey) 

SALES TAX 
—Central Sales Tax Act (74 of 1956), S. 15 — 
See’ Sales Tax — Punjab General Sales Tix 
Act (1948), S. 4-B Punj 76 E (FB) (May) 
—Kerala General Sales Tax Act (15 of 1963), 
S. 19 — See Ibid, S. 35 Ker 26 (FB) (Fea) 
——Ss: 35, 19 — Revisional power — Vakd 


exercise of — Not an infrirgement of tae. 


power: of assessing escaped turnover. (1975) 
26 STC 530 (Ker), Overruled and AIR 1971 
Mad 317, Diss. from Ker 26 (Fe) 
—Orissa Sales Tax Act (14 of 1947), S. 2 (2) 
—. Sale or works contract — Determinaticn 
of — Contract to quarry stones and chips 
and to supply them to P. W. D. — Held not 
works contract ‘but sale exigible to tax 

: Orissa 131 (FB) (Sea) 


Sales Tax (confd.) 
—Paunjab General Sales Tax Act (46 of 1948), 
Ss. 4, 5 and 5 (3) — Section 5 (3) was in the 
nature of proviso to Sections 4 and 5 

-Punj 76 B (FB) (May) 
——Ss. 4-B, 5 (3) — Section 4-B is applicable 
to declared goods Punj 76 C (FB) (May} 
—Ss. 4-B and 5 (3) — Section 5 (3) does 
not exclude applicability of Section 4-B or 
any other section in case of declared goods 

Punj 76 D (FB) (May) 
——S. 4-B — Section 4-B is not ultra vires 
Art. 286 of the Constitution or Section 15 of 
the Central Sales Tax Act — It indeed carries 
into effect mandate of S. 15 of Central Sales 
Tax Act Punj 76 E (FB) (May) 
——S. 5 — See Ibid, S. 4 

Punj 76 B (ŒB) (May) 
——S. 5(3) — See 

(1) Ibid, S. 4 Punj 76 B (FB) (May) 
(2) Ibid, S. 4-B Punj 76 C, D (FB) (May) 

—Tamil Nadu General Sales Tax Act (1 of 
1959), Ss. 32) 34 — Revision — Poweér con- 
ferred on Deputy Commissioner — Scope 

Mad 75 A (FB) (May) 
——S. 32 (2) (b) — Appeal against assess- 
ment dismissed as barred by limitation — No 
“effective appeal” within the meaning of Sec- 
tion 33 (2) (b) — Revision by Deputy Com- 
missioner maintainable 

Mad 75 B (FB) (May) 
——S. 34 — See Ibid, S. 32 

Mad 75 A (FB) (May) 


—Uttar Pradesh Sales: Tax Act (15 of 1948), 
S. 2 (aa) — See Ibid, S. 3 All 71 (FB) (May) 
———S. 2 (c) — See Ibid, S, 3 

All 71 (FB) (May) 
——Ss. 3, 2. ay: 2 (c) — Business — Defini- 
tion of. AIR 1965 All 86, held no longer 
good law in view of A 1978 SC 1591 ` 

All 71 (FB) (May) 


Societies Registration Act (21 of 1860),. Ss. 3, 
19 — Whether society was Tegistered under 
the Act Dethi 13 (Jan) 
——S. 19 — See Ibid, S. 3 Delhi 13 (Jan) 
Specific Relief Act (47 of 1963), S. 6 — See 
Ibid, S. 38 Ker 172 (Dec) 
S. 37 — Long possession by itself not 
sufficient to entitle a trespasser to ask for 
possession or injunction against true owner 
All 94 Qub 
Ss. 38, 6 — Injunction restraining inter- 
ference with possession — Plaintiff in pos- 
session claiming not through others but of 
own right — Entitled to injunction 
Ker 172 (Dec) 








Stamp Act (2 of 1899) 
See under Stamp Duty. 
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STAMP DUTY 


—Stamp Act (2 of 1899), S, 12 (1) and @)— 
Cancellation of adhesive stamp 

Delhi 160 B (Dec) 
—S. 36 — Applicability 

Delhi 160 A (Dec) 


Standard rent 
—Business premises, for 

Set Bombay Rents, Hotel and Lodging 
House Rates Control Act, S. 5 (10-A) 
Succession Act (39 of 1925), S. 63 — Evi- 
dence Act (1872), S. 68 — Will — Execution 


— Genuineness — Burden of proof 
All 138 (Oct) 
—~-S, 74 — See also Hindu Law — Mitak- 
shara School Delhi 101 (Jui) 
——-§, 74 — Will — Construction — Suspi- 
cious circumstance — Testator totally dis- 
inheriting his wife — Inconsistent with natural 
affections — Can be explained by adducing 
evidence -Guj 19 (Jan) 
——S. 213 (1) — See Tenancy Laws — Tamil 
Nadu Land Reforms (Fixation of Ceiling on 
Land) Act (58 of 1961), S. 9 (2) 
Mad 29 A (Feb) 
——~-§Ss, 372, 373 — Application for certificate 
‘by daughters of deceased — Son of one of 
the daughters claiming to have been adopt- 
ed by deceased — Claim by him to be im- 
pleaded as a party — Held provisions of 
O. 1. R. 10, C. P. C. were applicable 
Andh Pra 42 (Mar) 
visas. 373 — See Ibid, S. 372 ; 
Andh Pra 42 (Mar) 


Tamil Nadu General Clauses Act (1 of 1891), 
S. 18 — See C. P. C. (1908), O. 21, R. 105 
(1) and (4) Mad 61 (Apr) 


Temporary injunction 
—Grant of 
See Civil P. C. (1908), O. 39, R. 1 


TENANCY LAWS 
—Karnataka Land Reforms Act (10 of 1962), 
S. 2 (A) (18) & (34) — See Ibid, S. 48-A 

Kant 115 A (Aug) 
-—-§S. 4 — “Deemed tenant” — A person to 
be a “deemed tenant’? must bein “lawful cul- 
tivation” of the land belonging to another per- 
son — Mere ‘lawful possession’ is not suffi- 
cient Kant 115 C (Aug) 
—S. 45 - — See Ibid, S. 48-A 

Kant 115 A (Aug) 
——S, 48-A — See also Constitution of India, 
Art.: 226. Kant 115 B (Aug) 
——Ss. 48-A, 45, 2 (A) (18) and G4) — 
“Land” and “Tenant”, meaning of — Grant 
of occupancy rights — Test to determine 
whether certain land is “Land” and person 


Tenancy Laws — Karnataka Land Reforme 
Act (contd.) ; 
in possession .of it is “tenant” 
Kant 115 A (Aug) 


——S. 50 — Owner of agricultural land — 


Government loan against security of land — 
Can be recovered only by deducting it from 
compensation payable to land-owner 

Kant 170 (Dec) 


—Kerala Land Reforms Act (1 of 1964), 
S. 2 (25) — See Ibid, S. 80-B Ker 57 (Apr) 
-——S. 2 (25), Explanation II-A — “Belong- 
ing to” — Interpretation of — Person in pos- 
session, when a kudikidappukaran 

Ker 90 (Jun) 
——Ss, 80-B and 2 (25) — Structural altera- 
tions made after original construction — 
Determination of cost at time of construction 

Ker 57 (Apr) 
——S..102 — Decision of Tribunal on pre- 


‘liminary issue recorded under Rule 81 of 


Land Reforms (Tenancy) Rules, 1977. De- 
cision is open for consideration in appeal 
filed against final order Ker 173 (Dec) 
-—Kerala Land Reforms (Tenancy) Rules 
(1977), R. 81 — See Tenancy Laws — Kerala 
Land Reforms Act (1964), S. 102 

Ker 173 (Dec) 


—Pepsu Tenancy and Agricultural Lands Act 
(13 of 1955), S, 32-J — Utilisation of Surplus 
Area Scheme (1960), Para. 14 — Power to 
review Punj 182 A (Dec) 
——S. 32-J — Utilisation of Surplus Area 
Scheme (1960), Para. 14 — Power to permit 
review of allotment order . Punj 182 B (Dec) 


~~Pondicherry Land Reforms (Fixation of 
Ceiling on Land) Act (9 of 1974), S. 2 (10) 
— See Ibid, S. 9 (2) (a) ‘Mad 178 (Dec) 
rS. 6 - — See Ibid, S. 9 (2) (a) 

Mad 178 (Dec) 
= 9 D (a) and (b), 2 (10) and 6: —. 
Ceiling area -of a family — Computation of 

Mad 178 (Dec) 
—Panjab Security of Land Tenures Act (10 of 
1953), Ss. 10-A and 10-B -— Allotment of 
surplus land to ineligible persons — Void 

Punj 181 (Dec) 
——S. 10: B — - See Ibid, S. 10-A 
: Punj 181 (Dec) 
——S. 18 — Tenant can purchase only those 
khasra numbers in his possession which are 
declared surplus Punj 34 (Feb) 
—Punjab Security of Land Tenure Rules 
(1953), R: 11 — Punjab Tenancy Act (16 of 


1887), S. 90 — Service of summons under 
Land Tenure Act — Procedure — Refusal 
to. accept service — Process server cannot 


gitect substituted service on his own : 
. Punj 118 (Aug) 


Tenancy Laws (contd) 
—Punjab Tenancy Act (16 of 1887), S. 82 — 


See also Tenancy Laws — Pepsu ‘Tenancy . 


and Agricultural Lands Act (1955), S. 32-J 
Punj 182 B (Dec} 
S. 82 — Power to permit review of allot- 
ment order — Exercise of, suo motu — No 
bar of limitation prescribed : 
Punj 182 C (Dec) 
S. 90 — See Tenancy Laws — Punjab 
Security of Land Tenure Rules (1953), R. 11 
Punj 118 (Aug) 
—Punjab Village Common Lands (Regula- 
tion) Act (18 of 1961), S. 2 (g) and excep- 
tion (viii) in proviso — Inclusion of land in 
‘Shamilat Deh’ — Validity 
Him Pra 164 (Dec) 
—Tamil Nadu Land Reforms (Fixation: of 
Ceiling on Land) Act (58 cf 1961), S. 9 (2) 
(b) — Succession Act (1925), S. 213 (1) — 
Authorised Officer under Lend Reforms Act 
while acting under S. 9 (2) ‘b) thereof is not 
a “Court” or “Court of Justice” for the pur- 
poses of S, 213 (1) of Succession Act 
Mad 29 A (Feb) 
——Ss. 9 (2) (b) and 10 (1) — Evidence Act 
(1872), S. 3 — “Court” — Authorised Offi- 
cer under Land Reforms Act -is a “Court” 








within S. 3 — He can ask for production of - 
evidence in support of truth, genuineness and 


validity of a will Mad 29 B (Feb) 
—Utilisation of Surplus Area Scheme (1960), 
——FPara. 14 — See Punj 182 C (Dec) 
—Uttar. Pradesh Imposition of Ceiling on 
Land Holdiegs Act (1 of 1961), S. 4A — 
Irregated land i All 40 A (Mar) 


——S. 11(2) — U. P, Impcsition of Ceiling 


on Land Holdings Rules (1961), R. 8, Pro- 
. viso — Proceedings for declaration of sur- 
plus area — Failure to serve notice of pro- 
ceedings on transferee from tenure-holder — 
‘Proceedings are without jurisdiction. 1978 All 
LJ 717, Overruled AU 6 (FB) (Jan) 


—Uttar Pradesh Imposition of Ceiling on 
Land Holdings Rules (1961), R. 8, Proviso — 
See Tenancy Laws — U. F, Imposition of 
Ceiling on Land Holdings Act (1 of 1961), 
' S. 11 (2) All 6 (ŒB) (Jan) 


—Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of* 1951), S. 20 — In 
1356 F name of M recorded as person in 
possession of disputed plots — M could rely 
on the entry for purposes of S. 20 

' SC 2 A (Jan) 
—S, 39 (1) (©) — Average annual income 


from forests — Computation of — How to. 


be made by Compensation Officer ` 


SC 4 (Jan) . 
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Tenancy Laws (contd) - ‘ 
—West Bengal Estate Acquisition Act (1 of 
1954), Ss. 5. 6 — Bargadar’s right to cultivate 
land — Not an incumbrance — Hence, 
Bargadar is not liable to be evicted from the 
lands he is cultivating even after the inter- 
mediary’s right has vested in the State 
Cal 125 (Sep) 
——5S. 6 — See Ibid, S..5 Cal 125 (Sep) 
——-S. 6 (1) — Absolute debuttar property 
— Partial alienation by shebait without legal 
necessity — Effect Cal 44 (Mar) 
—West Bengal Land Reforms Act (10 of 
1956), S. 2 (10) — See Ibid, S. 8 
: Cal 158 A, B (Dec) 
——Ss. 8, 2 (10) — Pre-emption — Applica- 
tion for — A pre-emptee whether holds land 
for agriculture purpose — Determination of 
i - | Cal 158 A (Dec) 
~——Ss. 8, 2 (10) — Fact whether pre-emptee 
is a raiyat holding land for agriculture pur- 
pose — Jurisdictional fact — Interference by 
-High Court under S. 115, C. P. C, — Per- 
missible © Cal 158 B (Dec) © 
——Ss. 8, 2 (10) — Averment in the applica- 
tion itself that land is used for purpose other 
than agriculture — Application is not main- 
tainable Cal 158 C (Dec) 
——S. 18 (1) (b) — Application under — 
Effect of the whole application to be taken 
into consideration Cal 126 (Sep) 
Torts — Contributory negligence — See 
Motor Vehicles Act (1939), S. 110-B 
Punj 183 B (Dec) 
Trivandrum City Improvement Trusts Act 
(1 of 1961), Ss. 47, 73 (a) and Schedule 
Cl. 6 — Provision under Sch., Cl. 6 disallow- 
ing solatium was discriminatory — Provision 
dispensing with S. 25 (2) of Kerala Land Ac- 
quisition Act held void Ker 171 (Dec) 
——Sch., Cl. 6 — See Ibid, S. 47 i 
Ker 171 (Dec) 


Transfer of Property Act (4 of 1882), S. 41 
— Though the Act-is not applicable in Pun- 
jab, principles underlying Séction 41 can be 
applied on basis of justice, equity and good 
conscience Punj 153 B (Oct) 
——S. 52 — Proceedings under Displaced 
Persons (Compensation and Rehabilitation) 
Act (1954) — Covered by “other proceedings’, 
contemplated by S. 52 Punj 153 C (Oct), 
——S. 106 — See also Houses and Rents — 
Assam Urban Areas Rent Control Act (2 of 
4962), S. 5 Gau 147 (Oct) 
——S. 106 — Notice expiring with end of 
month Held on construction of notice 
that it ‘expired with end of tenancy month 
Pat 33 B (Feb) 
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Transfer of Property Act (contd.) 
——S. 106 — Notice to quit — Validity 
All 98 Gul 
~——S. 114 — Consent decree in ejectment 
suit giving concession to judgment-debtor — 
Failure- of judgment-debtor to fulfil his obli- 
gation. — Court cannot grant him any relief 
Raj 79 (May) 
Uttar Pradesh Land Revenue Act (3 of 1901), 
——S. 39 — Order correcting entry passed by 
Tahsildar SC 2 B (Jan) 


Uttar Pradesh Motor Vehicles (Special Provi- 
sions) Act (27 of 1976), S. 7 — See Motor 
Vehicles Act (1939), S. 68-C 

All 21 A (FB) (Feb) 
-~—S. 16 — See Motor Vehicles Act (1939), 
S. 68-C All 21 A (FB) (Feb) 


Uttar Pradesh Sales Tax Act (15 of 1948) 
See under Sales Tax. 


Uttar Pradesh Sugarcane (Purchase Tax) Act 
(9 of 1961), S. 2 (c) — See Ibid, S. 3 (1) ©), 
Proviso All 68 B (FB) (May) 
— S. 3 (1) — Taxation under — Taxable 
incident primarily is the purchase of sugar- 
cane and not the utilisation or consumption 
thereof All 68 A (FB) (May) 
——Ss. 3 (1) (b), Proviso, 2 (c) — Liability 
of unit owner to pay tax. 1972 UPTC 690; 
1973 UPTC 365 and 1974 UPTC 497, Over- 
ruled . All 68 B (FB) (May) 
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Uttar Pradesh Sugarcane (Purchase Tax) 
Rules (1961), R. 13-A — See U. P. Sugarcane 
(Purchase Tax} Act (1961), S. 3 (1) (b), Pro- 
viso All 68 B (FB) (May) 
Wages 

See E. S. I. Act, S. 2 (22) 


West Bengal Cement Control Act (26 of 
1948), S. 4 — See Industries (Development 
and Regulation) Act (1951), S, 18-G 
Cal 46 A (Mar) 
West Bengal Cement Control Order 1967, 
Cl, 4 — See also Industries (Development 
and Regulation) Act (1951), S. 18-G 
Cal 46 A (Mar) 
——Cl. 4 not violative of Arts. 14 and 19 
(1) £) and (g) Cal 46 B (Mar) 
Will 
—Construction 
See Succession Act, S. 74 
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Words and Phrases — Belonging to — "See 
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ALLAHABAD ` 
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1972 UPTC 690 — Over. AIR 1980 NOC 68 
B (All) (FB) (May). 

1973 UPTC 335 — Over. AIR 1980 NOC 68 
B (All) (FB) (May). 

1974 UPTC 494 — Over. AIR 1980 NOC 68 
B (All) (FB) (May). 

1975 All LJ 84 — Over, AIR 1980 NOC 70 
(All) (FB) (May). 

1975 Lab IC 285 (All) — Diss. AIR 1°80 
NOC 116 A (Orissa) (FB) (Aug.) 

AIR 1978 All 68 — Over. AIR 1980 NOC 21 


(All) (86. 
NDHRA PRADESH 


(1978) 67 Ea 428 (AP) — Over. 
NOC 84 B (AP) (FB) (Juni. 
j BOMBAY 
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GUJARAT 
1978) 114 YTR 197 (Guj) — Diss. AIR I£80 
NOC 22 (All) (FB) (Feb). 
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1971 MPLJ 2888 — Over, AIR 1980 NOC 149 
B (Madh Pra) (Oct). 
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` AIR 1980 NOC 1 (SC) 
+1979 Cri. L, I. 1295 
(From: Patna) 
.S. MURTAZA FAZAL ALI AND 
A. D. KOSHAL, JJ. 


Criminal Appeal No. 40 of 
D/- 7-3-1979. ; 


Nawratan Mahton and others, Apoel- 
lants, v. ' State of Bihar, Respondent. 


` (A) Constitution of India, Art. 135 — 
Appeal, against High Courťs order 
reversing Sessions Judges order acquit- 
ting accused persons in a murder «zase 
— Judgment of Sessions Judge found 
to be absolutely perverse — After fally 
discussing evidence High Court came to 
conclusion that prosecution proved its 
ease beyond reasonable doubt — Nei- 
ther ‘any error of law nor any error on 
appreciation of evidence — High Cowrts 
order, not interfered with, 

(B) Criminal P. C. (1974), S. 15+ — 
F.R. — Non-mention of details — That 
by itself is. no ground for rejecting the 
prosecution caseļ, 


, HW/HW/B870/79/SSG 


1873, 


AIR 1980 NOC 2 (SC) 
(From: Allahabad) 


A. ŒC GUPTA AND E. S. 
_ VENKATARAMAIH, JJ. 


«Civil Appeal No. 1294 (N) of 969, 
Dj- 4-9-1979, 
Jagdeo Singh and others, Appel ants 


vi Mihi Lal and others, Responder-ts. 
(A) U. P. Zamindari Abolition and 
Land Reforms, Act (1 of 1951), S. W — 
1980 Notes/1 (i) I 


. cause of 


In 1356F name of M recorded as per- 
son in possession of disputed plots — 
M could rely on the entry for pur- 


poses of S. 20, 


. Where even after an eviction order 
of Revenue Court in 1945, M’s name 
continued to be recorded against the 
disputed plots and M continued to 
possess these plots or somehow got 
back into possession of those plots be- 
the fact that during the 
second eviction proceeding against M 
cornmenced on 27-6-1952, the village 
came under consolidation operation, M 
could rely upon the aforesaid entry for 
the purposes of S. 20 since in 1356 F. 
M’s name was. recorded as the person 
in possession of the disputed land. AIR 
1961 SC 143 and AIR 1965 Sc 54, Foll. 

(B) U. P. Land Revenue Act (3 of 
1901), S. 39 — Order correcting entry 
passed by Tahsildar — Order was with- 


out jurisdiction — Fact that there was 
no appeal against the said order was 
immaterial, 

KW/K W/E894/79/SSG 


AIR 1980 NOC 3 (SC) 
(From: Punjab & Haryana) 
A. CG. GUPTA AND E. S, 

VENKATARAMAIH, JJ. 

Civil Appeal No. 1583 (N) of 1969, 
D/- 23-8-1979, 

Rattan Singh and others, Appellants 
v. State of Punjab and others, Respon- 
dents. 

Constitution of India, Art, 226 — 
Delay and laches — Consolidation 
scheme framed in 1964 not challenged 
till October 1968 — Other landholders 


2 Notes of Cases 4-7 š = 


who were likely to be affected if 
scheme was disturbed not impleaded — 
Held dismissal of writ petition in limine 
was justified. 


JW/KW/E730/79/RSK 


AIR 1980 NOC 4 (SC) 
(From: Allahabad) 
JASWANT SINGH AND A, P. SEN, JJ. 
Civil Appeals Nos, 171, 171-A, 171-D 
of 196%, D/- 6-10-1978. 
Harbans Kumari and others, ~Appel- 
lants v. State of U. P., Respondent. 


U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 39 (1) (e) 
— Average annual income from forests 
— Computation of — How to be. made 
by Compensation Officer, | 


On a true construction of S. 39 (1) (e) 
of the Act, an obligation has been cast 
on the Compensation Officer to work 
out the compensation by computing the 
average annual income giving due 

- weight to both the factors mentioned in 

cls. (i) and (ii) of S. 39 (1) (e) and 
arriving at a mean on that basis. AIR 
1978 SC 1124 and AIR 1972 SC 931, 
Foll. 

Mr. Lal Narain Sinha, Sr. Advocate 
(Mr. P. P. Singh, Advocate, M/s. J. B. 
Dadachanji, K. John and J. Sinha, Ad- 
vocates with him), for Appellants; Mr. 
G. N. Dikshit, Sr. Advocate (Mr. M. V. 
Goswami, Advocate. with him), for 
Respondent. l 


KW/KW/E562/78/KSB 


` 


AIR 1980 NOC 5 (SC) 
: 1979 UJ (SC) 645 
(From: Delhi) 

R. S SARKARIA, D. A. DESAI AND 
O. CHINNAPPA REDDY, JJ. ` 
Criminal Appeals Nos. 180-A to 180-E 

of 1973, D/- 7-8-1979. 
Surender Kumar Aggarwal, Appel- 
lant v. Satya Varshneya, Respondent. 
Constitution of India, Art. 136 — 
New plea Complaint of offence 


under Copyright Act filed before Magis- | 


trate — Plea taken in Courts below 
was that Magistrate had no territorial 
jurisdiction — New plea raised for first 
time in argument in special leave peti- 
tion that complainant has no copyright 
cannot be allowed. 


JW/KW/E728/79/RSK 


, Form 3 


‘at any stage, 


AER. 


AIR 1980 NOC 6 (ALL.) 
: 1979 All LJ 1174 
FULL BENCH 


SATISH CHANDRA C. J, YASHODA 
NANDAN AND A. BANERJI, JJ, 


Shantanu Kumar, Petitioner v. State 
of U. P. and others, Respondents. 
Civil Misc. Writ Petn. No. 257 of 
1977, D/- 22-8- 1979. : i 
U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S. 11 (2) — 
U. P. Imposition of Ceiling on Land 
Holdings Rules (1961), R. 8, Proviso— 
Proceedings for declaration of surplus 
area —’ Failure to serve notice of pro- 
ceedings on transferee from tenure- 
holder Proceedings are without 
jurisdiction Interference in writ 
jurisdiction. 1978 All LJ 717, Over- 
ruled, (Constitution of India, Art, 226). . 
Where a notice of the proceedings for 
declaration of surplus. land of a tenure-- 
holder was not served on the. transferee 
from the tenure-holder when the land- 
transferred was included in C. L, H. 
‘and transferees name ‘was 
recorded in the revenue papers over 
the land transferred, the proceedings 
were without jurisdiction. In such a 
case, the transferee could have filed an 
objection under 5, 11 (2) would not 
breathe life into or validate the dead 
proceedings. Further, as the objection 
as to lack of jurisdiction can be taken 
the High Court would 
not deny relief’ to the transferee in 
exercise of writ jurisdiction, 1978 All LJ 


_ 717, Overruled. 


Girdhar Malviya, for Petitioner; 
Standing Counsel and Dilip Kumar, for 
Respondents, 


IW/IW/E809/79/SNV 


AIR 1980 NOC 7 (ALL) 
DEOKI NANDAN, J. 

Kishan Lal Sharma and another, Ap- 
pellants v. Ram Kirti and others, Re- 
spondents. 

Second Appeals Nos, 2425 and 2430 of 
1970, D/- 4-10-1976... 

Evidence Act (1872), Ss. 64, 65, 90-A 
(Added in U. P.) — Secondary evidence 
— Registered will 80 years old—Certifi- 
ed copy produced in evidence by defen- 
dants — Plaintiffs not asking defen- 
dants to produce original nor taking 
objection to its admissibility — Objec- 
tion as to admissibility or due execu- 
tion and attestation of will could not 


d 


1980 


be raised in second appeal. (Civil P. Z. 


(1908), S. 100. AIR 1868 Al 363, 
Disting. 
H. S. Joshi and S. P: Gupta, «for 


Appellants; N. P. Singh and D. ?. 


7 Agarwal, for Respondents. 
JW/KW/F318/79/DVT i 


AIR 1980 NOC 8 (ALL) 
H. N. SETH AND N, N. MITTAL, JL 
M/s. Arun Kumar, Appellant v, The 


Bazpur Co-operative, Sugar Factory, 
Nainital, Respondent. 
First Appeal No. 113 of 198, 
D/- 12-9-1979. . 
Limitation Act (1963), Art. 1 — Ma- 
tual open and current account — R2- 


quirements of, 


For the creation of an open mutual 
- and current account there must be an 
intention between the parties, either 
express or implied, whch may >be 
deducible from the coursa of dealings, 
to have mutual dealings creating red- 
procal obligations independent of ea:h 
other with the intention that thee 
transactions are to continue and are mot 
to’ be closed until the parties decide žo 
close their account. Such an intention 
must be evident from the time of con- 
mencement of such dealings. One or two 
stray transactions, which normally pe- 
sons engaged in business have to carry 
out for the sake of good friendly busi- 
ness relations with the otker party, can- 
not be termed as reciprocal or mutual 
obligations but are merely isolated 
transactions and do not fall within tie 
compass of their normal business deel- 
ings. 

P. C. Gautam, for Appellant; ` G. P. 
Singh, for Respondent. 


IW/JW/E798/79/SNV 


AIR 1980 NOC 9 (ANDH. PRA. 
: (1979) 2 APLJ 228 
RAMACHANDRA BAO, J. 

T. Laxmamma and another, Pei- 
tioners v. Government of Andhra Pra- 
desh and another, Respondents. 

Writ Petn. No. 5412 of 1977, D/- 20-6- 
1979. 


Andhra Pradesh Cinemas (Reguia- 
tion) Act (4 of 1955), Ss. 10 (2-a), 
10 (4) — Imposition of penalty >m 
licensee under S. 10 (Z-A) — Appeal 


.lation Rules provides for deposit 


‘impose such a restriction with 


Notes of Cases 8-10 ' 3 


against under S. 10 (4) — Licensee can- 
not be ordered to deposit amount of 
penalty — A. P. Cinemas (Regulation) 
Rules (1970), R. 18. 

Only in an appeal against a decision 
of the licensing authority under Sec- 
tion 10 (2), an obligation is caused to 
the licensee to deposit the penalty for 
entertaining the appeal. 

Rule 18 of the A. P. Cinema Regu- 
for 
the penalty for entertaining an appeal 
against an order under S. 10 (2-A). But 
when the main statute itself does not 
regard 
to deposit of a penalty for entertaining 
an appeal against an order passed 
under S. 10 (2-A), the rule cannot im- 
pose such a restriction. Unless the pro- 
viso is appropriately amended the ap-- 
peal cannot be refused to be entertain- 
ed on ground: of non-deposit of the 
penalty. 


` C. Narayana Reddy, for Petitioners; 
Govt. Pleader, for Respondents. 
JW/IW/F9/79/USD/CWM 
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AIR 1980 NOC 10 (ANDH. PRA.) 
: (1979) LS (AP) 141 
MADHAVA REDDY AND 
JEEVAN REDDY, JJ. 


Peram Yerra Reddy, Petitioner v. 


The District Collector, Ongole and 
others, Respondents. $ 
Writ Petn. No. 5042 of 1978, D/- 
22-3-1979. 
(A) Land Acquisition Act (1894), Sec- 
tion 6 (3) — Conclusiveness of declara- 
tion — Declaration as to requirement 


of land for public purpose is conclusive 
— Burden of establishing exception lies 
upon party impugning declaration. 

(B) Land Acquisition Act (1894), Sec- 
tion 17 — Jurisdiction of Court — 
Adequacy of material before autho- 
tities warranting formation of opinion 
as regards urgency — High Court can- 
not decide question of adequacy of 
material, but can ‘interfere in case of 
absence of material or allegations of 
mala’.fides in formation of' opinion. _ 

P. V. Seshaiah, for Petitioner; Govt. - 
Pleader, for Respondents. 


FW/JW/D223/79/MBR 
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AIR 1980 NOC 11 (CAL. 
SALIL KUMAR ROY 
CHOWDHURY, J. 
Hanuman Mal Lunawat, Petitioner v. 
International Rubber Manufacturing Co. 
and others, Respondents, 
Suits Nos, 2504 and 2743 of 1969 and 
49 of 1972, D/- 20-7-1979. 


Civil Pi C. (1908), S. 73 — Assets of 
judgment debtor held by Court — Dis- 
tribution amongst secured and un- 
secured creditors and statutory autho- 
rities — Priority — Determination of. 
In the matter of distribution of as- 
sets of a judgment debtor held by the 
Court it is well settled that secured 
creditors come first and thereafter, the 
claim of the Income-tax Authorities 
ahd thereafter other creditors which 
includes decree holders and other 
statutory corporations’ claim. 


In the. interpretation of a statute law 

special right under the ‘statute can only 
be enforced in the manner and sub- 
ject to the conditions prescribed by 
the statute. Therefore, the secured cre- 
ditor whose security has been creat- 
ed long before any statute is fixed 
and enforced -on the property which 
has been sold ` would come first end 
thereafter the statutory authority who 
has enforced the charge by obtaining 
certificate and putting the 
execution ‘and to'be followed by the 
Income-tax Authority in respect of its 
tax dues against the judgment debtor 
firm and the balance will be distribut- 
ed rateably among the decree-holders 
who have complied with the conditions 
under Section 73, Civil P. C., and the 
last would be the statutory authority 
who has a claim but has not enforced 
by taking proceedings under the sta- 
tute by obtaining certificate and put 
the same in execution. 
_ A. C. Bhabra with A. N. Roy for 
Hanuman Mal Lunawat, Dr.. Tapas 
Banerjee, for the Allahabad Bank Ltd.; 
Gautam Chakraborty ` with Ajit, Sen 
Gupta, for the Income-tax Deptt’; 
Jayanta Mitter, with G. S. Gupta, for 
the Landlord of the Factory premises 
of the firm; Dipak Basu, for the E.S.I. 
Corporation; J. L. Pugulia, for the three 
decree-holders i.e. Pigment &. Chemi- 
cals, Ram Kishan XKharkia, and Ram 
Kumar Kharkia; Dipak Some for the 
Rubber Board. 


IW/LW/E348/79/DVT 


same im 


A.LR. 


AIR 1980 NOC 12 (CAL) ` 

` SABYASACHI MUKHARJI, J.. 

Gebr Eicher Traktoren-Fabrik, Peti- 
tioner v. Scorajmal .Nagarmal, Re- 
spondent. l 

Suit No. 1548 of 1959, D-- 10-1- 1979. 

Limitation Act (1963), Ss. 12 (4 — 
Application to set aside award without 
certified copy of award — Time requi- 
site for obtaining copy of award whe- 
ther can be excluded. 


When a party has a signed copy, of 
the award and the award actually filed 
in no way differs from the signed copy 
of the award and the party in fact has 
applied for setting 
without the certified copy of the award, 
the party is not entitled to the. exclu- 
sion of time requisite-for obtaining. the 
certified copy of the award, This is 
clear from the position that (i) the 
proceedings for an arbitration’ are pri- 
marily meant for expeditious adjudica- 
tions of commercial disputes between 
the parties, (ii) . under ‘the . Calcutta 
High Court rules, it is not necessary or 
obligatory for - making an application 
for setting aside an award to annex a 
certified copy of the award: and iii) 
there is difference in language between 
S. 12 (2) and (4). 

Where the copy given by the arbi- 
trators or umpire is at variance with 
the copy filed in court, then the ques- 
tion whether the time requisite for 
obtaining the certified copy of the 
award should be excluded or not might 
raise different considerations. 


The expression used in S. 12 (4) is 
significant. ` It enjoins exclusion -of the 
time “requisite for obtaining a copy 
of the. award’’,. It ..does. not. speak -of 
exclusion of time for obtaining certi- 
fied copy of the award when, thé 
award is already in possession `of the 
party. 

M. K. Banerjee 
for Petitioner; Sankar 
Prabir Sen, for Respondent. 


CW/GW/B651/79/MBR : 


with Rajat Ghosh, 
Ghosh- with 


AIR 1980 NOC 13 (DELHI) -> 
SULTAN SINGH, J. >- 
Spiritual Regeneration “Movement 
Foundation of India, Academy of Medi- 
tation Rishikesh, Plaintiff. v. M/s. Allied 
Prblishers Pvt, Ltd. ahd others, De- 
- fendants. 
Suit No. 223 of 1970, D/- 25-5- 1979. 


aside an award’ 


y 


1980 
Societies Registration Act (1860), Ss. 
3.19 — Whether society was register- 


ed under the Act. (Evidence Act (1872), 
S. 65). 


To -prove the registration of the 
plaintifi-society the plaintiff ought to 
have- filed the certificate of registration 
as well as the certified copy of Memo- 
randum of Association and the rules 
-and regulations -of the plaintiff-society 
which are prima facie evidence of the 
matters therein contained under Sec- 
tion 19. Under. law tha Memorandum 
of Association and the rules and regu- 
lations of the  plaintiff-society could 
be proved by filing the certified copies 
of these documents. Under Sec. 65 of 
the Evidence Act filing of the certified 
copy of the document was essential 
and no other kind of secondary evi- 
dence was admissible. Oral evidence 
of the various witnesses produced by the 
plaintiff was of no us2 to prove that 
the plaintif-society was a registered 


society, 

_G. R. Chopra, for Plaintiff; N.S. 
Sistani, (for No. 1) ard C. 'M. Oberoi, 
(for Nos. 2 and 3), “or Defendants. 


IW/J W/E453/79/DHZ 


; AIR 1980 NOC 14 (KANT.) 
M. P. CHANDRAKANTARAJ URS, J. 


N. G. Prasannakumar and another, 
Petitioners v, The Registrar, Bangalore 
University and others, Respondents, 


Writ Petns.. Nos. 4907 and 5037 of 
1979, D/- 23-7-1979. ` ts 
Constitution of India, Art. 226 — 
Educational institutions — Refusal of 


admission to university examination on 


ground of shortage of -attendance — 
No application for condonation sub- 
mitted by concerned student to pro- 


per authority — Refusal, held -proper 
in absence of application for condona- 
tion, ; 


N.. Y.  Hanumanthappa, for Peti- 
tioners; S. Vijayashankar (for No. 1) 
end G. Dayananda (for No. 2), for Re- 
spondents. 


IW/IW/E365/79/KND/DVT 
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AIR 1980 NOC 15 (GAUHATD 
(IMPHAL BENCH} 
"K. N. SAIKIA, J. 


Laisram` Ganjalal and others, Appel- 


lants v, Kangujam Chura Singh and 
others, Respondents. Me 
Second Appeal. No. 35 of 1973, D/- 


7-5-1979, 
(A) Limitation Act (1963), Arts. 64 

and 65 — Adverse possession — Ingre- 

dients — Proof — Burden of proof. 

A party, who sets up a title by ‘ad- 
verse possession, has to ` affirmatively 
prove his or her_ possession for over 
the statutory period of 12 years, It is 
for the person claiming adverse pos- 
session to prove that such possession 
was adequate in continuity, publicity 
and in,extent, AIR 1922 PC 181; AIR 
1945 All 121. and AIR 1950 Bom 302, 
Rel. on. . 


To ascertain whether it continued 
for 12 years it is important to note 
the starting point. AIR 1916 PC 21 and 
AIR 1925 Mad 780,: Rel. on. 

Possession for full statutory period 
cannot be presumed by proof of pos- 
session for a lesser period. AIR 1929 
Mad 441; AIR 1962 Andh Pra 518 and 
AIR 1966 SC 605, Rel. on. 

As regards the burden of proof, if 
the title of the plaintiff.as owner ‘was 
proved, onus shifts to the defendant 
to prove his adverse possession. / AIR 
1941 Lah 241, Rel. on. ` 

In one view, ın a case where defen- 
dant denies the title of the plaintiff 
and pleads ownership. by adverse pos- 
session, it is for ‘him to prove his ad- 
verse possession and the plaintiff can- 
not be asked to prove the negative 
first: AIR 1947 Bom 300; AIR 1947 Pat 
475 and AIR 1923 Cal 286, Rel. on. 

Where the possession of. the defen- 
dant is permissive, it is for the plain- 
tiff to prove the..nature of permission, 
and so proved, the burden shifts to the 
defendant .to show that ‘it. was ad- 
verse and not permissive 10 the 
plaintiff: AIR 1961 Madh Pra 179, Rel. 
on, 

(B) Limitation ` Act - (1963), Arts. 65 
and 67 — Adverse possession — Posses» 
sion of tenant, 

A suit for recovery of possession on 
the basis of tenancy is inconsistent 
with one for declaration of title and 
recovery of khas possession.” Under Sec- 
tion 116, Evidence Act, the tenant 
would be estopped from denying the 
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title of his landlord unless he surren- 
ders possession of the land to his land- 
lord. Besides, his possession, should be 
attributed to a lawful title unless it is 
proved to the contrary. The presump- 
tion of law isthat the possession qua 
tenant continues even after the 
expiry of the period given in the lease 
if the tenant continues to occupy the 
land of which he got possession from 
his landlord unless the tenant proved 
that he had at some stage repudiated 
his lahdlord’s title and thereby sever- 
ed that relationship. Mere. non-pay- 
ment of rent even for a long period 
would not deprive the landlord of his 
.Tights to the land, (AIR 1956 Assam 20, 
Rel. on), 


It, therefore, stands to reason 
prima facie in such cases unless 


that 


the tenancy was determined by re- 
pudiating his -landlord’s title or other- 
wise, the burden to prove which would 
be of the tenant, it must be presum- 
ed that his possession of the land is in 
in the capacity of a tenant and, there- 
fore, it is for the tenant to prove when 
after the expiry of the lease the ten- 
ancy was, in fact, determined in order 
to make the plea effectively against 
the right of the landlord to a suit for 
ejectment. A tenant holding over is 
not exercising right by adverse posses- 
sion. (AIR 1956 Assam 20, Rel. on). 


(C) Civil P. C. (1908), O. 26, R. 4 — 
Finding reached without proper plead- 
ings and necessary issues — Same can- 
not bind any of the parties, AIR 1971 
SC 361, Foll. : l 


L. Nandakumar Singh, 
lants; 
dents. 


GW/HW/D753/79/VBB 


for Appel- 


AIR 1980 NOC 16 (GOA) 
K. M. MISHRA ADDL. J. C. 
Menino Fernandes, Petitioner v. The 
Lt. Governor of Goa, Daman & Diu 
and others, Respondents, 
Civil Review: Appln. No. 11 of 
D/~ 16-4-1979. 


(A) Land Acquisition Act (1894) Sec- 
_ Hons 4, 6 — Public purpose — Acqui- 
sition — Land needed for providing 
street parking space for cars and buses 
— Public utility — Compensation to 


‘1979, 


the.. 
tenant definitely makes out as to when 


A. Nilamani Singh, for Respon- 


ALL R. 


be paid out of public revenue — Ac- 
quisition is for public purpose. 

(B) Constitution of India, Art. 226 (6) 
— Review under — Scope — Land ac- 


quisition proceedings — Writ petition 
against —- Ad interim stay issued pend- 
ing admission of petition — Acquisi- 
tion found to be for public utility at 
admission stage — Ad interim stay 
vacated — No review possible acquisi- 


lion being for public purpose, 


S. K. Kakodkar, for Petitioner; J. 
Dias, Govt. Advocate (for Nos. 1 to 5) 
and M. S. Usgaocar, ‘(for No. 6), for 
Respondents. 


GW/GW/D430/79/GSN/DVT 


AIR 1980 NOC 17 (GOA) 
TITO MENEZES, J. C. 


Margao Municipal Council, and an~- 
other, Appellants v. Sheikh Daud 
Sheikh Ali, Respondent. 

Mise. Civil Appeal No. 
D/- 28-4-1979. 

Goa, Daman and Diu Municipalities 
Act (7 of 1969), S. 184 — Construction 
cf building “begun” without proper 
notice and authorization of munici- 
pality — Action of demolition, altera- 
tion’ etc, by municipality can be taken 
even if construction is completed — 
Expression “begun” does not mean that 
construction shall be in progress. (1897) 
ILR 21 Bom 187, Foll. 


54 of 1978, 


S. V. Joshi with R. M. Lotlikar, ‘for 
Appellants; C. F. Alvares, for Respon- 
dent, : 
HW/HW/A854/79/AMG/LGC 

AIR 1980 NOC 18 (GUJ) 
S. B. MAJMUDAR, J.. 

Champaben and another, Petitioners ` 
v. Gopinath Gangadhar and others, - 
Cpponents.: 


Civil Revn. Appin, No. 1110 of 1977, 
D/- 9-2-1979. 

(A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
1947), S. 13 (e), (i) (before amendment 
by Ordinance of 1959) — Suit for evic- 
tion on ground of. unlawful subletting 
— Maintainability — Subletting effect- 
ed before enforcement of Ordinance — 
Subletting in question being protected 
by Ordinance, landlord is not entitled 


1980 © 


to recover possession on ground of un- 
lawful subletting. 

(B) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
1947), S. 12 (3) (a) — Applicability — 
Suit for eviction on ground of arrears 
of rent — Suit notice demanding muni- 
cipal taxes besides arrears — Suit is 
not maintainable under Sec. 12 (3) (a). 
(1962) 3 Guj LR 574, Rel, on. 

(C) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 ol 
-1947), S. 12 (3) (b) — Suit for eviction 
on ground of arrears cf rent — Main- 
tainability — Court resolving issue `of 
standard rent only while delivering 
judgment on issue of standard rent — 
Tenant depositing amounts thereafter 
till delivery of judgment in excess of 
rent due till delivery of judgment — 
He could not be said not to have com- 
plied with S. 12 (3) (b) and to have 
forfeited its protection. (1970) 11 Guj 
LR 285, Rel. on. 


(D), Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
1947), S.5 (10-A), Proviso (as applicable 


to ex-Baroda‘ State) — Standard rent 
for business premises — Determination 
— An increase in rent to the extent 


of 50% of the rent to become part of 
the standard rent, must have been ef- 
fected before 30-7-1949 and must he 
in operation before that date, 

(Œ) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
1947), S. 5 (10-A), Proviso (as appli- 
cable to Ex-Baroda State) — Standard 
rent for business premises — Deter- 
mination — Proper mode — Whether 
increase made in the past before 30-7- 
1949 would become part of standard 
rent, 

It is not carrect to say that under 
the proviso to S. 5 (10-A) the increase 
must have been made immediately be- 
fore 30-7-1949 and any increase made 
in past, even assuming that it is made 
in 1946, would be meaningless. 

On a reasonable construction of the 
proviso to S. 5 (10-A), it can be said 
that what the proviso contemplated 
was that the increase should be mace 


as per the existing provisions of the 
Baroda Order 1947 and such an in- 
crease must be in force immediately 


before 30-7-1949 meaning thereby that 
such an increase could not have been 
withdrawn on that dey. 
(F) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
kS e 


- stance — Testator 
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1947), S. 12 (3) — Suit for eviction — 
Permission to amend plaint on ground 


of subsequent subletting — Permissi- 
bility — (Civil P. C. (1908, 0.6, . 
R. 17). 


Where the trial Court permitted the 
plaintiff-landlord to lead evidence on 
the question of subsequent subletting 
and only at the stage of judgment 
made it clear that that evidence was 
not going to be considered in absence 
of pleadings, the landlord was entitled 
to seek amendment of plaint in the 
appeal against the adverse order in 


‘suit, on the basis of ‘such subletting by 


adding that event especially when the 
defendant-tenant did. not object to let- 
ting in of the evidence on the issue of 
subsequent subletting.. In such a case, 
such amendment could not be refused 
on the ground that the tenant did not 
seek amendment in the trial court. 


(G) Bombay Rents, Hotel and Lodg- 
ing House Rates ` Control Act (57 of 
1947), Ss. 12 (3) and 13 — Amendment 
of plaint on ground of subsequent sub- 
letting — Whether amounts to ‘change 
of cause of action — (Civil E., C. 
(1908), O. 6, R. 17). 


Where the landlord sought to add 
fresh ground of subletting, it did not 
amount to ckange of cause of action 
and the Court would be in error in 
refusing amendment. AIR 1969 Bom 
194, Rel. on. 

Miss V. P. Shah, for Petitioners; 
C. B. Nayak with N., C. Nayak . and 
G. P. Vyas, for Opponents, 
GW/HW/D699/79/SNV 


AIR 1980 NOC 19 (GUJ) 
B. K. MEHTA AND 
S. B.’ MAJMUDAR, JJ. 
Dinaben, Appellant v.  Taimurus 
Ardesar Divecha and others, Respon- 
dents. í 
First Appeal No. 
9-4-1979, : 
Succession Act (1925), S. 74 — Will 
-— Construction — Suspicious circum- 
totally disinheriting 


213 of 1976, D/- 


his wife — Inconsistent with natural 
affections — Can be explained by ad- 
ducing evidence. ; 

A will which is not in comsonance 


with the testator’s natural affection and 
moral duties is an inofficious docu- 
ment, If a testator has disregarded the 
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claim of his widow, it can be said 
‘that’ to that extent the will is not 
consistent with the  testator’s natural 
affections and moral duties. That- by 
. itself however, will not conclude the 
matter since it merely throws some 
light upon the question of testator’s 
condition of mind.. At the most,. it may 
be. considered to be a suspicious . cir- 
cumstance which requires to be clari- 
fied in order to satisfy the conscience 
of the Court. AIR 1922 Cal 260 and 
(1841) 3 Moo PC 282 and AIR 1968 SC 
1332, Rél on. 


Where the testator 
years on no ‘good terms with his, wife 
who was living separately since more 
than 25 years from her husband and 
returned to her husband’s home only 
a few days before his demise, held that 
it-could not be said from the mere fact 
of her disinheritance that the ‘will was 
so unnatural as to justify the refusal 
by the Court to grant the probate ta 
the executors. 


had been for 


P. N. Raval, for Appellant; 8. 1 
Nariavati for I. M. Nanavati, for Re- 
spondent No. 1. 


[W/JW/E663/79/DVT 


AIR 1980 NOC 20 (KANT.) 
= 1979 Lab. I. C. 1335 
_ FULL BENCH 
D. M. CHANDRASHEKHAR, C. J, 
E. S.: VENKATARAMAIAH AND 
M. RAMA JOIS, JJ. 

The Regional Director, Employees’ 
State Insurance Corporation, Banga- 
lore-1, Appellant v. M/s. Suvarna Saw 
Mills, Respondent. i 

Misc. First Appeals Nos. 397, 493 and 
494 of 1976; D/- 22-2-1979. 

Employees’ State Insurance Act 
(1948), Ss. 2 (9); 2 (13-A); 2 (2), 2 (5); 38, 
39 and 56 — Employee — Definition 
of — Includes even a casual emplo- 
yee employed for a day — Fact that 
some benefits may not be available to 
him is immaterial. 1974 Lab IC 1798 
(Mad), Dissented from. (Employees’ 
‘State Insurance (General) Regulations 
(1950), Regn. 103A). 

The definition of the word ‘employee 
contained in Section 2 (9) of the Act 
‘does not make any difference between 
a casual or temporary or permanent 
employee. It is wide enough to include 
even a casual employee employed for 


A.I. R. 


a day for wages. Therefore every per- 


son who is employed for wages on any` 


work connected with the werk ofa 
factory or establishment to which the 
Act .applies except those exempted by 
the definition, fall within the definition 


of the word ‘employees’. S. 38 of the 
Act specifically states that all em- 
ployees in factories or: establishments 


to which the Act applies, shall. bein- 
sured in the manner provided by -the 
Act. -Therefore, having regard to the 
wording of S. 38 all employees engaged 
on wages by the employers, whether 
casual or otherwise, 
be insured in the manner provided in 
the Act. 1974 Lab IC 798 (Mad), Dis- 
sented from; 1977 Lab IC 747 (Kant), 
Approved; 1977 Lab IC 316 (Andh Pra), 
Rel, on. 1976 Lab IC 1 (SC), Disting. 


Though according to sub-section (3) 
of Sec. 39, week is taken as the unit 
for payment of employers’ ‘and em- 
ployees’ contribution under the Act, 
the contribution. becomes payable the 
moment a person żs employed even for 
a day in a week, Sub-section (4). of 
Sec. 39 also gives the clearest indica- 
tion that casual employees are also 
covered , by; the provisions of the Act, 
as it covers cases cf employees who are 
employed for a part of the week or 
are employed under two or more em- 
ployers during the same week. 


Some of the benefits viz., sickness 


` benefit and maternity’ benefit, contem- 


plated by Ss. 
available to 
other important 


47 and 50 may not be 
casual ‘employees, “but 
benefits like disable- 


ment benefit, dependants’ benefit ‘and 
medical benefit’ are made available 
even to casual employees. Therefore, 


even in the light of the provisions com- 
tained in Chapter V of the Act, 
clear that casual employees are 
governed by the provisions of the Act. 

Section 73 in its nature applies to 
permanent or temporary employees 
and not casual employees. That. does 
not. mean that the provisions of the 
entire Act are not applicable’ to ‘the 
casual employees 

M. Papanna, for Appellant in allthe 
Appeals; K. I. Shatty, for eee 
in M.F.A. No. 397 of 1976. ; 


IW/IW/E297/79/DVT 


are required to ` 


it is.. 
‘also . 


` 
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AIR 1986 NOC 21 (ALL.) 
= 1979 All L, J. 1249 
FULL BENCH 
K. N. SINGH, K. N. SETH AND 
B. D. AGARWALA, JJ. 

Khuda Dad Khan and others, 
tioners v. State of U, P. an 
Respondents, i 

Civil Misc. Writs Nos. 471, 1570, 1551 
and 1567 of 1978, D/- 5-10-1979. 

(A) Motor Vehicles Act (1939), Ss. 
68-C and 68-D — U. P, Motor Vehicles 
(Special ‘ Provisions) Act (27 of 1976), 
Ss. 7 and 16 — Approval of Scheme 
under S. 68-D (3) — Scheme under 
S. 68-C not specifying particulars of 
services proposed to be rendered by 
S. T. Undertaking — Not invalid in 


view of S. 7 of Amending Act. AIR 
1978 All 68, Overruled. 
In view of S. 7 of the Amending 


Act, the notification issued under Sec- 
tion 68-D (3) of the Act approving the 
Scheme for the routes is not rendered 
invalid merely because the draft sche- 
me published under S, 68-C of the 
Act did rot specify particulars of the 
services proposed to be rendered by the 
State Transport Undertaking, on the 
routes in question. AIR 1978 All 68, 
Overruled. 


Section 7 lays down that nothing 
contained in S. 68-C of the Principal 
Act shall be deemed to require or ever 
to have required a specification being 
made of the number of services to be 
provided in an approved scheme. The 
section has been given retrospective 
effect. In substance S. 7 lays down 
that specification of the number of 
services to be provided by the State 
Transport Undertaking was never re- 
quired to be mentioned in an opprov- 
ed scheme nothwithstanding anything 
~to the contrary contained in S. 68-Cor 
S. 68-D of the Act. Ne, doubt, S. 7 
does not expressly amend S, 68-C of 
the Act, but it amends S. 68-D express- 
ly. The legislative inten: is clear that 
notwithstanding anything contained in 
S. 68-C or S. 68-D of the Act, it is not 
necessary to specify the number of ser- 


vices to be provided in an approv- 
ed scheme. Since the language of 
Section 7 is clear it is the duty 


of the court to give effect to the legis- 
lative intent and it is not the function 
of the Court to find fault to frustrate 
or defeat the purpose of the legislation. 

Even under the law «és it stood be- 
fore the Amending Act, an approved 


1980 Notes/1 (2) II 


Peti- - 
others, 
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schem could not be rendered invalid 
merely on account of some defect in 
the draft scheme provided the defect 
stood removed in the approved scheme. 
The hearing authority could remove the 
defect but now after the Amending 
Act that defect has been removed by 
the legislature itself. An approved 
scheme now need not specify the num- 
ber of services to be rendered on the 
route. 

(B) Motor Vehicles Act (1939), Sec- 
tion 68-D (2) and (3) — Approval of 
Scheme — Hearing of objections — 
Express finding that Scheme provides 
efficient, ‘economical and adequate ser~ 
vice not necessary. 


The hearing authority while exercis- 
ing the powers of the State Govern- 
ment under S. 68-D (2) of the Act acts 
as a quasi-judicial tribunal. The pur- 
pose of the hearing is that the State 
Government has to satisfy itself that 
the opinion of the State Transport 
Undertaking formed under S.  68-C 
namely, that the scheme is for the pur- 
pose of providing an efficient, adequate, 
economical and properly coordinated 
road transport service is correct. The 
hearing authority is therefore to de- 
cide the objections raised by the-ob- 
jectors in a quasi-judicial manner 
on the basis of the evidence produced 
by the parties. For this reason the ob- 
jectors have a right to produce evi- 
dence and the hearing authority is 
under a legal duty to give opportunity 
to the objectors to produce evidence, 
documentary or oral. After hearing the 
objectors, the kEearing authority may 
approve, modify or reject a scheme. If 
the hearing authority approved the 
scheme by a reasoned order the order 
cannot be challenged on the ground 
that there is no express finding that 
the scheme provides. an efficient, ad- 
equate, economical and properly co- 


ordinated road transport service. Sec- 
tion 68-D (3) of the Act does not re- 
quire any express finding on these 


matters and as such even if no find- 
ing is recorded it would not invalidate 
the order of the hearing authority ap- 
proving the scheme. 

S. K. Dhaon, S. Œ. Khare, L. P. 
Naithani and V. N. Khare, for Peti- 
tioners; S, K. Sharma and A. P. Singh, 
for Respondents. 


KW/KW/F381/79;MVJ - 
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AIR 1989 NOC 22 (ALL.) 
= 1980 Tax. L. R. 40 
FULL BENCH 
SATISH CHANDRA C. J. 
K. C. AGRAWAL AND 
R. R. RASTOGI, JJ. 


Commissioner of Income Tax, Appli- 
cant v, Geeta Ram Kali Ram, Respon- 
dent, 


Income-tax Rerefences Nos. 41 and 
52 of 1976; 39 of 1975 and 6. of 1977, 
D/- 23-8-1979. v 

Income-tax Act (1961), Ss. 246 (c), 
139, 215, 217 — Where no appeal lies — 
Levy of interest either under S.° 139 
for late filing of return, or under Sec- 
tion 215 for not paying or short paying 
advance tax, or under S, 217 for not 
sending the estimate is not appealable. 
(1978) 114 ITR 167 (Guj) and (1977) 
108 ITR $35 (Kant), Dissented from. 

The word “assessed” in Cl. (e) of 
Section 246 is used in the comprehen- 
sive sense to mean subjected to the 
whole procedure for ascertaining and 
imposing liability on the tax~payer; and 
the liability is under the Act and not 
- under any particular provision or indi- 
vidual section of the Act. The denial 
should be against being subjected to 
the whole procedure for ascertaining 
and imposing liability on the taxpayer. 
A denial against being subjected toa 
part of the process of ascertaining and 
imposing liability is not within its 
ambit, The ground of objection that 
the conditions mentioned in Section 217 
or 139 do not exist and so these provi- 
sions are not attracted does not relate 
to denial of assessment liability. Suck 
denial is partial, not to the income as- 
sessed but to charge of interest. The 
denial clause does not encompass 
denial which is to some part of the 
process of assessment or under a parti- 
cular provision of the Act. Instances of 
denial in particular circumstances, 
pointed. (1978) 114 ITR 197 (Guj) and 
(1977) 108 ITR 935 (Kant) Dissented 
from, Case law discussed. 


A. Gupta, 
Gulati, 


for Applicant; N. K. 
for Respondent. 


IW/JW/E952/79/SSG 


A.I. R. 


AIR 1880 NOC 23 (HIM. PRA.) 
CHET RAM THAKUR, J. 
Amolak Ram Sethi and another, Peti- 
tioners v. State of Himachal Pradesh 

and others, Respondents. 

Civil Writ Patn. No. 92 of 1978, D/- 
22-11-1978. 

(A) Himachal Pradesh Municipal Act 
(19 of 1868), Ss. 5 and 6 — Exclusion 
of area from municipality — Proce- 
dure in Ss. 5 and 6 not followed — 
Exclusion held invalid. 


Certain area was included in a 
municipality and a notification was 
issued in exercise of the powers under 
Sec. 4, Subsequently the State Gov- 
ernment issued a telegram whereby 
the operation of the Notification was 
ordered to be stayed. 


Held that the telegram had not legal 
value, If the State Government want- 
ed to exclude the area which once had 
been included, then it had to follow 
the procedure as laid down under Sec- 
tions 5 and 6. The same not having 
been followed there cannot be said to 
be exclusion of the area. 


(B) Constitution of India Art. 226 — 
Quo warranto — Laches — Petition 
to set aside election after results were 
declared — Absence of previous ob- 
jJecitions — Election declared invalid as 
there was vital defect therein. 


The area of a village was included 
within the limits of the adjoining 
municipality by a Government Noti- 
fication. The writ petitioner in the in- 


©- stant case was a resident of the village 


and was qualified to vote in the elec- 
tion of the municipality. However, the 
State Government issued a telegram to 
the concerned authorities whereby. the 
operation of the Notification was order- 
ed to be stayed. The area of the vil- 
lage owas; therefore, not 
and the election was held without any 
delimitation which would be necessary 
if the village area was included. The 
petitioner prayed for a declaration that 
the election held without any delimi- 
tation was invalid. The High Court 
found that the exclusion of the village 
area was illegal. The respondent, how- 
ever, contended that the petitioner not 
having raised any objection previously 
at any stage, his petition was not 
maintainable on the ground of laches. 

Held that there is no doubt at. all 
that for a writ of quo warranto a 
demand has got to be made, But, as 


included; ” 
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the facts of the present case stand, it 
is quite manifest that although the new 


area was included there was no delimi- 


tation nor it was linked to any other 
pre-existing wards. Therefore, -there 
was no question for the present- peti- 
tioner to have any objection with re- 
gard to the non-preparation of the roll 
or the non-inclusion of their names. 

In the instant case, the petitioner 
was not coming forward to challenge 
.the voters’ list. His main ground was 
that this area had not been linked to 
any existing wards nor the enlarged 
area of the Municipal Committee had 
been delimited afresh and thereby he 
had been deprived of his right to vote. 

When the State failed in its duty to 
delimit the Municipal Committee after 
the inclusion of the village area, the 
petitioner cannot be expected to know 
that the elections would be held on 
the basis of the old wards. There was 
no publication. of the electoral roll in 
the area nor any notice jor delimitation 


of the area to which petitioner be- 
longs was made so as to attribute 
knowledge on the part of the peti- 


tioner that his area was not included 
or that the elections were going to be 
held, This defect of delimitation is of 
vital importance and it has led to de- 


nial of the right of franchise to the 
people of- the area tc which peti- 
tioner belongs. In such a case when 


there is a material defect, the election 
can be challenged and there is no 
question of laches. (Case law discuss- 


ed.) 
No doubt the electiors should not 
be set aside merely on technical 


grounds but if there is a vital defect, 
as in the present case, tnen this ground 
of laches and delay will not be mate- 
rial in order to defeat the petition. 


P. N. Nag, for Petitioners; Bhagirath 
Dass, K. D. Sud, R. M. Sehgal and 
H. K. Paul Asstt. to Advocate General, 
for Respondents. 


_ BW/CW/A867/79/WNG 


AIR 1980 NOC 24 (J. & K) 
I. X. KOTWAL, J. 

Smt. Lakshmi Kumari, Petitioner v. 
Shakti Kumar, Respondent. 

Civil Revn. No. 10 of 1978, D/- 10-8- 
1979. 

Hindu Marriage Act (1955), 
Jurisdiction of 


S. 21 — 
Court — Temporary 


- which are 


Notes of Cases 24 1l. 


injunction — Issuing of interrogatories 
— Court exercising jurisdiction under 
the Act can issue temporary injunction 
and also interrogatories, (Civil P. C 
(1908), S. 151; O. 11, R. 1 and O. 39, 
Rr, 1 and 2). 


The provisions 
P: C. have been 


contained in Civil 
by virtue of S. 21 


. made applicable to different types of 


petitions under the Act, whether for 
exarnnle it be a petition for restitution 
of conjugal rights under Section 9, or 
a petition for a decree of divorce under 
Section 13, or a petition for alimony 
under Section 25 of the Act. The Court 
by virtue of Sec. 21 is not powerless 
to issue temporary injunction or allow 
examination of parties through inter- 
rogatories in these proceedings. Per- 
manent injunctions are granted under 
S. 54 of the Specific Relief Act, 1877, 
whereas temporary injunctions are 
granted under the Code, This has been . 
clearly provided in S: 53 of the Specific 
Relief Act, 1877. The object of issu- 
ing temporary injunction is to preserve 
the status quo so that the party in 
whose favour a decision is ultimately 
given by the Court is not deprived of 
its benefits. For granting temporary 
injunction it is not necessary that ‘re- 
lief of perpetual injunction must 
always be asked for. It, therefore fol- 
lows that simply because there is no 
provision in the Act for granting per- 
manent injunction except the one con- 
tained in sub-section (5) of Sec. 6 the 
Court is not powerless to issue tem- 
porary injunction in any other case 
under the Act. 


A petition for restitution of conjugal 
right is no doubt a case to which 
neither the provisions of Rule 1 
nor Rule 2 O. 39 would apply in- 
asmuch as, no property is involved in 
it to attract the provisions of Rule 1 
nor a relief of prohibitory injunction 
is claimed in it to attract the provisions 
of Rule 1. It is now well settled that 
provisions of the Code are not exhaus- 
tive and a Court may issue temporary 
injunction ex debito justitiae in exer- 
cise of its inherent powers which are 
not to be conferred by a statute but 
inherent in every court. 
These powers relate to the procedure 
to be followed by the courts in dicid- 
ing cases before it. They cannot, how- 
ever, be exercised when their exercise 
comes into conflict with what has been 
expressly provided in the Code. AIR 
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1967 Pat 220 and AIR 1974 Pat 335, 
Dist, AIR 1962 SC 527, Foll, AIR 1967 
Orissa 19, Rel. on. 

R. P. Sethi, for Petitioner; 
Hardesh, for Respondent, 
JW/IW/F132/79/JDD 


H. 5. 


AIR 1980 NOC 25 (KANT,) 
K. 5. PUTTASWAMY, J. 

M. Shivappa and others, Petitioners 
v. State, of Karnataka and others, Re- 
spondents. 

Writ Petn, Nos. 6322 to 6334 of 1977, 
D/- 6-8-1979, 

Karnataka Village Offices Abolition 
Act (14 of 1961), Ss. 7 (1), 2 (d) — 
Eviction of persons in unauthorised oc- 
cupation of lands by Tahsildar without 
show cause notice of eviction and con- 
sideration of reply thereto — Invalid. 


Section 7 has exclusively conferred 
the power of evicting persons in wn- 
authorised occupation of lands on the 
Deputy Commissioner. According to 
Sec. 2 (d), it is open to the State Gov- 
ernment to appoint any officer to per- 
form the powers and functions of =œ 
Deputy Commissioner for any area 
and in the absence of such an appoint- 
ment, it means the Deputy Commis- 
sioner of the District. 

In the instant case orders of eviction 
were issued by the Tahsildar without 
issuing show cause notices to the affect- 
ed persons, 


Held, that the Tahsildar had no jur- 
isdiction and power to issue the orders 
of eviction. 


Held further, the authority before 
enforcing the summary eviction was 
required to issue a show cause notice 
against any person who was believed 
to be the unauthorised holder or oc- 
cupier of the lands resumed to Gov- 
ernment, consider his representations, 
make an order for summary eviction 
and then enforce the-same against such 
persons. 

Shivaram, for Petitioners; C. Shiv- 
appa Govt. Pleader (for Nos. 1 and 2} 
and M. Dasappa (for Nos. 3 to 10), for 
Respondents. 


JW/JW/F185/79/GSN/SNV 


A.LR. 


AIR 1980 NOC 26 (KER. 
= 1979 Tax. L. R. 1867 
FULL BENCH 


V. P. GOPALAN NAMBIYAR C. J., 
BALAKRISHNA ERADI AND 
GEORGE VADAKKEL, JJ. 


M/s. Madras Rubber Factory Ltd. and 


another, Petitioners v. State of Kerala 
and others, Respondents. 
T. R. C. Nos. 12, 27 and 75 of 1978, 


D/- 30-5-1979. 


Kerala General Sales Tax Act (15 of 
1963), Sections 35, 19 — Revisional 
power — Valid exercise of — Not an 
infringement of the power of assessing 
escaped turnover. (1976) 26 STC 530 


(Ker), Overruled and AIR 1971 Mad 
317, Diss. from. 
While the revisional power is re- 


stricted to the examination of the re- 
cords for determining whether the 
order of assessment was according to 
law, the power to assess escaped turn- 
over can be exercised in matters de- 
hors the record of assessment proceed- 
ings. The two Ss. 35 and 19 therefore 
relate to different jurisdictions and dif- 
ferent matters, A valid order under the 
one is not an infringement of the 
power under the. other. Observations in 
Appukuty’s Case (AIR 1963 SC 796) 
that revisional authority was confined 
to the record was found to be not sup- 
portable in the light of the larger 
Bench pronouncements in Cheria Ab- 
dulla’s case (AIR 1965 SC 1585) and 
in Swastik Mill’s case (AIR 1968 SC 


843): 40 STC 444:1977 Tax LR’NOC 127 
(Ker), Approved. (1970) 26 STC 530 
(Ker), Overruled and AIR 1971 Mad 


137, Diss. from. 


S. A. Nagendran, N. N. D. Pillaj and 
Govt. Pleader, for Petitioners; Govt. 
Pleader, for. Respondents. 


GW/HW/D790/79/SSG 


AIR 1980 NOC 27 (KER.) 
= ILR (1979) 2 Ker 355 
M. P. MENON, J. 

The Wandoor Jupiter Chits (P.) Ltd., 
Claimant v. Valapra Mayin and others, 
Respondents. 

C. C. No. 1021 of 1976 Din C. P. 
No. 17 of 1973, D/~ 9-3-1979. 

Kerala Debt Relief Act (17 of 1977), 
S. 3 —Discharge of debtor under S. 3 
— It does not bring about discharge of 


1980 


sureties - of. debtor — 
(1872), Ss, 134 and 135). 


A surety is not entitled to claim 
discharge when the principal debtor is 
discharged under S. 3. (Case law dis- 
cussed). 

Clauses (b) and (c) dc not, in terms, 
inhibit institution or continuation of 
suits or other proceedings against sure- 
ties, who are not by tnemselves per- 
sons coming within the meaning of the 
term “debtor”. What is clear is that 
on the language of the two sub-cls. 
(b) and (c) of Sec. 3, and that’ alone, 
suits or other proceedings against sure- 
ties do not become non-maintainable, 
in spite of the principal debtors dis- 
charge. When the definition of ‘“deb- 
is read into the second proviso 
appearing between clauses (e) and (d) 
of Sec. 3 it is clear thet if a suit is 
filed against two persons one of whom 
is a person whose income and in- 
debtedness do not exceed Rs. 3000/- 
and is, thus, a ‘debtor’ and the other, 
a person outside that lmit, the suit 
against that other person can continue. 
Such a person may be a surety, a co- 
obligor or one filling any other de- 
scription, but the proviso says that the 
suit or proceeding as against him can 
continue. The language of the proviso, 
again, does not make a distinction be- 
tween sureties and others who may be 
covered by the words “any other per- 
son” used therein, Thus, while cls. (b) 
and (c) refer only to suits and other 
proceedings against a debtor alone, the 
second proviso covers ceses where such 
suits or other proceedings are against 
a debtor and another person (who is 
himself not a debtor), even if he be a 
surety. Therefore, it cannot be said 
that the scheme of S. 3 is to provide 
for the discharge of tke surety also, 
the moment the principal debtor gets 
a discharge thereunder; on the other 
hand, the proviso permits entertain- 
ment and continuation of proceedings 
against such sureties, notwithstanding 
cls. (a) to (c) and also ‘notwithstanding 


(Contract Act 


anything contained in any other law 
for the time being in force.” 
N. Madhavan, for Claimant; M. P. 


Balagopalan Nair, for Respondents. 
JW/IW/F55/79/SNV 


tive right for the protection of 
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AIR 1980 NOC 28 (KER.) 
‘= 1980 Lab. I. C. 47 
FULL BENCH 


V. BALAKRISHNA ERADI, T. 
CHANDRASHEKHARA MENON, 
KUMARI P. JANAKI AMMA, 
G. BALAGANGADHARAN NAIR 
AND M. P. MENON, JJ. 

The Manager, St. Joseph's Training 
College for Women, Ernakulam, and 
others, Fetitioners v. The University 
Appellate Tribunal, Trivandrum and 
others, Respondents. 

O. P: Nos. 4031 of 1976, 2090, 3244 of 
1977 and 3592 of 1978 and C.R.P. No. 
1668 of 1977, D/- 29-8-1979. 

(A) Constitution of India, Art. 30 (1) 
— Right of religious or linguistic mino- 
rities to establish and administer edu 
cational institution — May be subjected 
to Regulations which are intended to 
secure better administration of institu- 
tion. 


Article 30 (1) of the Constitution 
gives all minorities, whether based on 
religion or language, two rights, name- 
ly, the right tọ establish and the right 
to administer educational institutions 
of their choice. Unlike Article 19, 
the fundamental freedom under Cl. (1) 
of Art. 30 is absolute -in terms: it is 
not made subject to any reasonable 
restrictions of the nature the funda- 
mental rights enunciated in Article 19 
may be subjected to. This, however, is 
not to say that it is not open to the 
State to impose regulations upon the 
exercise of this right. The funda- 
mental freedom is to establish and to 
administer educational institutions — 
institutions which cater to the educa- 
tional needs of the citizens or sections 
thereof, Regulations made in the true 
interests ofefficiency ofinstruction, dis- 


cipline, health, sanitation, morality, 
public order and the like may un- 
doubtedly be imposed. Such regula- 


tions are not restrictions on the sub- 
stance of the right which is guaranteed: 
they secure the proper functioning of 
the institutions in matters educational. 

The freedom guaranteed by Art. 30 
(1) is intended to be a real and effec- 
the 
minorities in the matter of setting up 
of educational institutions of their 
choice and administering them in. the 
manner they consider best for promot- 
ing the ideas and ideals underlying the 
founding of the institution. The right 
cannot be whittled down by so-called 
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regulative measures conceived in the 
interest not of the minority educational 
institutions but of the public or of the 
nation as a whole. Regulations which 
may lawfully be imposed either by 
legislative or executive action must be 
directed to making the institution effec- 
tive as an educational institution while 


retaining its character as a minority 
institution. Such regulation must 
satisfy a dual test — the test of rea- 


sonableness and the test that it is regu- 
lative of the educational character of 
the institution and is conducive to 
making the -institution an effective 
vehicle of education for the minority 
community as well as other persons 
who resort to it. AIR 1958 SC 956 and 
AIR 1963 SC 540, Followed. 

(B) Kerala University Act (17 of 
1974), S. 60 (5), (7) — Conferment of 
‘appellate power to hear appeals from 
order passed in disciplinary proceedings 
against teacher -- Powers are uncana- 
lised and unguided — Violates Art. 30 
() — (Constitution of India, Article 
30 (1)) — 1976 Ker LT 458 (FB), Over- 
ruled, 


Sub-sections (5) and (7) of Sec. 60 of 
the Act which confer power to hear 
appeals from order passed in discipli- 
nary proceeding against teacher on the 
appellate Tribunal are inconsistent 
with the fundamental right guaranteed 
to religious and linguistic minorities by 
Art. 30 (1) of the Constitution and 
hence they cannot be applied to an 
educational institution established and 
managed by a religious or linguistic 
minority. 


The powers conferred on the appel- 
late authority by sub-sections (5) and 
(7) of Section 60 of the Act are un- 
canalised and unguided in the sense 
that no restrictions are placed on the 
exercise of the power. The extent of 
appellate power is not defined; and 
indeed the powers of the appellate 
authority are unlimited. The grounds 
on which the appellate tribunal can 
interfere in such appeals are also not 
defined, The tribunal may not only set 
aside an order of dismissal of a teacher 
and order his reinstatement but may 
also interfere with every kind of order 
passed by the management in a dis- 
ciplinary proceeding, inclusive of orders 
inflicting minor punishments. In the 
absence of any guidelines it is not 
possible -to hold that the conferment 
of the appellate power by sub-sections 


A LR. 


(5) and (7) of Section 60 was merely a 
check on maladminisiration 

In the absence of any specification 
regarding the limits of the power the 
appellate authority which. is a creation 
of the Statute cannot cut down the 
scope of the section and forge any 
limitations on its own and thereby im- 
pose a fetter on the unrestricted right 
of appeal conferred on the teacher by 
the legislature. Hence, the fact that the 
appellate power is conferred on a judi- 
cial officer is of no consequence in 
dealing with the objection that the 
appellate authority has been conferred 
a blanket power without any guide- 
lines as to the grcunds on which inter- 
ference by it would be justified. 1976 
Ker LT 458 (FB), Overruled; AIR 1979 
SC 52 and AIR 1974 SC 1389, Follow- 
ed. 


M. I. Joseph, M. R. Rajendran Nair 
and T, M. Mahalinga Iyer, for Peti- 
tioners; Addl. Advocate-General, V. 
Bhaskaran Nambiar, Govt. Pleader and 
Lily Kurien (Party in Person), for Re- 
spondents. 


KW/KW/F886/79/GDR 


AIR 1980 NOC 29 (MAD.) 
= (1978) 2 Mad LJ 209 
NAINAR SJNDARAM, J. 

Antony Viagulam Fernando, Peti- 
tioner v. The Authorised Officer, Land 
Reforms Kavilpatti, Respondent. 

C. R. P. No. 605 of 1977, D/- 18-4- 
1979. 

(A) Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land). Act (58 of 
1861), S. 9 (2) (b) — Succession Act 
(1925), S. 213 (1) — Authorised Officer 
under Land Reforms Act while acting 
under S. 9 (2)(b) thereof is not a “Court” 
or “Court of Justice” for the purposes of 


See, 213 (1) of Succession Act 
— He cannot insist on satisfac- 
tion of requirements of Section 213 


of Successiva Act for giving effect to 
the devolution of rights under a will. 


(B) Tamil Nadu Land Reforms (Fixa- 
iion of Ceiling on Land) Act (1961), 
Ss. 9 (2) (b) and 10 (1) — Evidence 
Act (1872), S. 3— “Court” — Authorised 
Officer under Land Reforms Act. is a 
“Court” within the meaning of Section 
3 — He can ask for production of evi- 
dence in support of truth, genuine- 
ness and validity of a will before 


1980 


he ` is called upon to act upon it. Case 
law discussed. 


K. Parasaran, for Petitioner; 
Pleader, for Respondent. 


JW/IW/F127/79/GSN/SNV 


Govt. 


AIR 1580 NOC 30 (ORISSA) 
S. ACHARYA, J.. 

Jogendranath Baraj, Petitioner v. 
Collector, Cuttack and others, Opposite 
Parties. 

Civil Revn, 
11-9-1979. 
Civil P. C. (1908), 0..6, R. 17, O. 7, 
R. 10 — Amendment of plaint — Can- 
not be rejected on ground that amend- 
ment would take the suit out of its 
pecuniary jurisdiction — Amendment 
should be allowed and plaint be 
returned for: presentation to proper 
court — AIR 1973 Guj 283 and AIR 
1970 Mad 247, Rel. on. 


No. 430 of 1979, D/- 


S. K.- Das, for Petiioner,; R. K. 
Patra, Standing Counsel for Opposite 
Parties, 

JW/IW/F26/79/GSN/DVT 


AIR 1980 NOC 31 (ORISSA) 
= (1979) 48 Cut LT 138 
S. ACHARYA, J. 
M/s. Consolidated Construction Co., 


Petitioner v, State of Orissa and others, 
Opposite Parties. 


Civil Revn. No. 489 of 1978, D/- 
15-5-1979, 
(A) Arbitration Act (1940), S. 4 — 


Appointment of arbitrator by person 
other than one designated in agree- 
ment to make appointment — Proceed- 
ings before such arbitrator and award 
made by him are null and void — 
Acquiescence cannot cure defect of 
` jurisdiction. AIR 1961 Orissa 143 held 
not good law in view cf AIR 1963 SC 
“$0 and AIR 1962 SC 1810 and AIR 
1976 SC 1745; AIR 1975 SC 230, Dis- 
tinguished. f 

(B) Arbitration Act (1940}, Ss. 5, 12 
and Sch, 1, R, 3 — Revocation — 
Arbitrator granting’ adjournments to 
one party behind back of other party 
and allowing proceedings to drift for 
more than four months — Authority 
revoked. AIR 1976 Cal 291, AIR 1940 
Nag 386 and AIR 1969 Bom 227, Rel. 
on. ; 


G. Rath, R. K. Rath, N. C. Panigrahi 
and G. S. Sarangi, for Petitioner; D. P. 
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Mohapatra, Addl, Govt. Advocate, for 
Opposite Parties. 
GW/EW/D363/79/JHS. 
AIR 1980 NOC 32 (PAT.) 
S. K. CHOUDHURI, J. 
Anandi Mahato and_ others, Peti- 


tioners v. Bhikhari Mahato and others, 
Opposite Party. 


Civil Revn. No, 848 of 1975, D/- 
4-4-1979. 
Civil P. C. (1908), S. 115 — Court- 


fees Act (1870), Sch. I Art 1 — Suit 
for partition aften adjudication of title 
— Lower Court holding that ad valo- 
rem Court-fee was payable — No 
naterial irregularity in exercise of 
jurisdiction. 

Considering the relief it shows thal 
the plaintiffs have claimed that on ad- 
judication of the facts stated in the 
plaint a preliminary decree for parti- 
tion may be passed. That being so it 
is difficult to hold on reading the 
plaint as a whole that the plaintiffs 
have not asked for adjudication of their, 
title in the share of G. which they 
claim to have derived from G who in 
turn is alleged to have succeeded B 
being his karta putra. Thus the court 
has been called upon expressly to ad- 
judicate these facts stated in the plaint. 
It cannot, therefore, be said that. the 
Court below acted with material irre- 
gularity in exercise of its jurisdiction 
in deciding the Court-fee matter, 


Parmeshwar Pd. Sinha and Hare 
Krishna Kumar, for Petitioners; 
Baidyanath Pd. No. 2 and O. P. Agar- 
wal, K. N. Jain, Govt; Pleader No. 4 
and Prashant Vedashan, Jr. Counsel to 


Govt. Pleader No. 4, for. Opposite 
Parties 
GW/IW/D654/79/MVI 


AIR 1980 NOC 33 (PAT.) 
= 1979 BLJR 376 
SYED ALI AHMAD, J. 


Nagrajmal Baid, Appellant v. Rar 


‘Rati Devi and others, Respondents, 


A. F. A. D. No. 283 of 
31-1-1979. 


(A) Bihar Buldings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Sec- 
tion 11 (1) (c) — Eviction decree 
sought primarily for personal use and 
occupation — Incidental remodelling 
and reconstruction required — Does 
not amount to eviction sought on the 


1975, DA- 
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ground of remodelling and reconstruc-. 
tion — Therefore ` ground for eviction 
held valid under S. 11 (1). 

The prime object of the plaintiff in 
getting possession of the suit premises 
-was to establish his sons in business. 
If incidentally the premises had to be 
remodelled or reconstructed then that 
does not mean that the decree for 
eviction was sought for on the ground 
of remodelling and reconstructing. 
There is nothing in See. 11 (1) which 
prohibits the landlord from obtaining a 
decree for eviction on the ground of 
personal occupation even though he 
may have to remodel the building, to 
suit his convenience, 1962 BLJR 579 
and AIR 1972 Pat 383, Ref. 


(B) Transfer of Property Act (1882), 
9. 106 — Notice expiring with end of 
month — Held on construction of 
notice that it expired with end of 
tenancy month. : 


Notice to quite called upon the land- 
lord to vacate the holding ‘ton expiry 
of the current month of tenancy which 
commenced on Magi Sudi, 9th, 2022 i.e. 
on or on the expiry of tenancy which 
expires after fifteen days of the ser- 
vice of the notice.” 

Held that notice should be construct- 
ed in a common sense way and as such 


by this notice landlord asked the 
tenant to vacate the premises by the 
end of month of tenancy which ad- 


mittedly expired after fifteen days of 
service of the notice and therefore 
notice was valid. AIR 1977 SC 1120, 
Rel, on. 

S. B. Sanyal and S. K. Mishra, for 
Appellant; 5. S. Asghar Hussain, Naj- 
mul Hoda and Mahesh Prasad, for the 
Respondents. 


EW/EW/C367/79/BBB/WNG 


AIR 1980 NOC 34 (PUNJ. & HAR.) 
-  SUKHDEV SINGH KANG, J. 


Sada Nand and another, Petitioners 
v. Financial Commissioner, Haryana, 
Chandigarh and others, Respondents. 


Civil Writ No. 1036 of 1973, D/- 10-8- 
1979, 


Punjab Security of Land Tenures 
Act (10 of 1953), S. 18 — Tenant can 
purchase only those khasra numbers in 
his possession which are declared sur- 
plus — He cannot purchase any land 


AIR. 
from the permissible area of a big 
landowner. 

Ram Rang, for Petitioners; U. D. 


Gour, Advocate General (B. L. Gulati, 
Dist. Attorney with him) (for Nos. 1 
to 4) and Arun Jain, (for No. 5), for 
Respondents. 


LW/IW/E738/79/GSN/SNV 





AIR 1980 NOC 35 (PUNJ. & HAR.) 
RAJENDRA NATH MITTAL, J. 


Northern Carriers Pvt. Ltd, Peti- 
tioner v, State’ of Punjab and others, 
Respondents. 

Civil Writ Petn, No. 7515 of 1976, 


D/- 2-8-1979. 


Punjab Town Improvement Act (4 of 
1922), Ss. 36, 41, Schedule, Cl. 2 — 
Land owned by Central Govt, at the 
time of issuing notification under S. 36 
— Cannot be acquired under the Act 
— Fact that the land ‘was _ subse~ 
quently sold hy Central Government 
to private citizen would make no dif- 
ference — Fresh notification necessary 
for acquiring land from him. (Land 
Acquisition Act (1894), S. 4)... 


Ashok Bhan, for Petitioner; B. S 


Wasu for the State of Punjab, S. P. 
Jain, for Respondent No. 2. 
IW/K.W/E923/79/GSN/DVT 
AIR 1980 NOC 36 (RAJ. 
(JAIPUR BENCH) 
G. M. LODHA, J. 
Nand Lal Ba‘aj, Appellant v. Smt. 


Pritam Kumari, Respondent. 
Civil Misc. Appeal No. 71 of 1976, 
D/- 2-4-1979, 


Registration Act (1908), S. 17 (1) (b) 
— Award in family settlement direct- 
ing that on husband undertaking to 
pay maintenance of Rs. 400 p.m. by 
executing first charge on certain pro- . 
perty, ownership of plot in the name 
of wife shall stand transferred to him 
Held award was compulsorily 
registrable and court can suo motu 
refuse to pass a decree on ground of 
non-registration. (Arbitration Act (1940), 
S. 17). AIR 1974 SC 1066 and AIR 
1978 Cal 352 and AIR 1955 Raj 153, 
Relied on. 


M. B. L. Bhargava and S. N. Bhar- 
gava, for Appellant; B. P. Agrawal and 
R. S. Kesriwal, for Respondent, 


GW/IW/D661/79/SLi./RSK 
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AIR 1980 NOC 87 (ALL.) 
= 1979 All. W. C. 456 
DEOKI NANDAN, J. 
Srimati Kamla Devi, Appellant v. Atma 
Ram, Respondent. 


Second Appeal No. 1299 of 1974, D/- 
29-3-1979. 


Hindu Marriage Act (1955), Ss. 10 (1) 
(b) and 13 (1) (i-a) (As introduced by 
U. P. Act 13 of 1962) — Cruelty — As a 
ground for divorce had to be persistent 
or repeated but not for judicial separa- 
tion -— Held on facts that as cruelty 
simpliciter stood proved in view of 
S. 18 (1) (i-a) as substituted by Act No. 68 
of 1976 which had retrospective effect, 
wife was entitled to divorce. . 

Rama Shankerlal and Jagdish Narain 
Srivastava, for Appellant; Ravi Kiran Jain, 
for Respondent. 


DW/IW/C238/79/JDP/RSK 


AIR 1980 NOC 88 ‘ALL.) 
= 1979 ALL. L. B. 528 
DEOKI NANDAN, J. 

Fida Husain, Appellant v. Smt. Aisha 
Khatoon and another, Respondents, 

Ex. Second Appeal No. 612 of 1969, 
D/- 20-3-1979. 

Civil P. C. (1908), S. 47 — Property at- 
tached by court in execution of decree 
— Judgment-debtor can be proceeded 
against only if property attached or its 
value is insufficient to satisfy decree. 

H. S. Joshi, for Appellan:. 


DW/GW/C289/79/KSS/RSK 


AIR 1980 NOC 39 (ALL.) 
= 1979 All L. R. 495 
A. N. VERMA, J. 


Chhakkan and another, Applieants v. 
Zaheer Hasan and another, Opposite 


‚Parties. 


Civil Revn. No. 708 of 1676, D/- 12-3- 
1979. - = 

(A) Civil P. C. (1908), S. 151 — Correc- 
tion by court of errors of its predecessor 
— Order of recall by Munsif in view of 
amendment in provisions o? Registration 
Act which had escaped the notice of his 
predecessor — Held within his jurisdic- 
tion. 

The Munsif had held in a suit that the 
document was inadmissible in evidence 
as the sale deed was not registered. On 
an application for recall his successor up- 
held that part of the order of his pre- 


1980 Notes/2 (1) IH 
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decessor so far as the question of title was 
concerned but held that the document in 
question was admissible for the limited 
purpose of proving the collateral fact, in 
view of amendment of S. 49 of the Re- 
gistration Act, which amendment had 
escaped the notice of his predecessor. 
Held that the Munsif did have juris- 
diction to recall the previous order pass- 
ed by his. predecessor as there was an 
error apparent on the face of the record. 
(B) Civil P, C. (1908}, S. 115 — Case 
decided — Order deciding that certain 
document can be looked into for col 
lateral purposes — Does not amount to a 
‘case decided’ within the meaning of 
S. 115 adjudicating the rights and obliga- 
tions of the parties —- Order cannot be 
interfered with in revision. 
` Bashir Ahmad, for Applicants. 


DW/EW/C105/79/BBB/WNG 


AIR 1980 NOC 40 (ALL.) 
= 1979 All. W. C. 201 
M. P. MEHROTRA, J. 
Hasan Imdad Khan and another, Peti- 
tioners v. Additional Civil Judge, Azam- 
garh and others, Respondents. 


Civil Misc. Writ Petn. No. 2575 of 1977, 
D/- 4-1-1979. 


(A) U. P. Imposition of Ceiling on 
Land Holdings Act (1. of 1961), S. 4-A — 
‘hrigated land’. 


In deciding whether several plots in 
different village are ‘irrigated lands’ with- 
in the meaning of the Act, the Court 
should consider each of the said plots 
with reference to the two requirements, 
which are laid down in the first category 
or in the second category or in the third 
category of S. 4-A. In other words the 
authority should specify as to how the 
particular. plot was being treated as irri- 
gated —- Whether on the basis of the first, 
category or on the basis of the second 
category or on the basis of the third cate- 

ory and further they should have shown 
that both the requirements laid down in 
each of the said three categories were 
arag fulfilled befọre the particular plot 
could be treated as irrigated. 1979 All LJ 
25, Ref. to. ` f 

(B) Constitution of India, Art. 226 — 
furisdiction of High Court — Findings ot 


. fact — Interference. 


The writ jurisdiction is. distinct from 
the appellate jurisdiction of the Court. 
Where the findings of fact of the autho- 
tities below cannot be said to be errone- 
ous, the High Court will not interfere 
with those findings in its writ jurisdiction. 


/ 
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(C) Hindu Law — Succession — Differ- 
ence between Hindu Law and Mohome- 
dan Law in matters of succession and na- 
ture of interests taken — (Mahommedan 
Law — Succession). i 


There is a big difference between the 
Hindu Law of Succession in respeċt`of a 
joint family and the Muslim Law of in- 
heritance where different shares are in- 
herited after the death of a Muslim owner 
of the property. It is well known that 
amongst Hindus as long as the family re- 
mains joint, no coparcener can predicate 
that he has a particular definite share in 
the joint property. On the death of Karta 
the joint family is not disrupted. It conti- 
nues with another Karta and the mutation 
of the name of the Karta is truly held to 
be in a representative capacity on behalf 
of the coparceners of the joint family. 
These aspects are missing in the case of 
Mohammedan where there is no joint 
family in existence. 


AW/EW/A608/79/KNA/LGC 


AIR 1980 NOC 41 (ANDH. PRA.) 
= 1979 L. S. (A. P.) 182 
RAGHUVIR, J. 


Bachu Kamalamma, Appellant v. Sri- 
nivasa Oil Mill and others, Respondents. 

Appeal No. 1009 of 1976, D/- 4-4-1979. 

Limitation Act (1963), S. 18 — Contract 
Act (1872), S. 25 (8) — “Acknowledg- 
ment? within the meaning of S. 18 of 
Limitation Act when constitutes a Pro 
mise’ within the meaning of S. 25 (8) of 
the Contract Act — Explained. 

If accounts are ‘settled and there is an 
acknowledgment before the debt is bar- 
red the requirements of S. 18 of the Limi- 
tation Act are, satisfied. To hold any en- 
dorsement as a promise as required in 
S. 25 (8) of the Contract Act it must be 
express admission to pay the debt. The 
acknowledgment if it does not satisfy 
such an express promise the -fact that the 
endorsement -is an implied admission 
would not make it a promise within cl. (8) 
of $. 25 of the Contract Act. 

M. B. Ramasarma, for Appellant; 
P. Sitaramaraju, for Respondent No. 1. 


JW/KW]/F3/79/GSN/DVT 


AIR 1980 NOC 42 (ANDH. PRA.) 
= (1979) 1 Andh. L. T. 272 
NARASINGA RAO, J.. 
Vishnu Kumar, Petitioner v. 
Bai and others, Respondents. 
Civil Revn. Petn. Nos. 4582 and 4676 
of 1978, D/- 28-2-1979. 


Bhavari 


ALR. 


Succession Act (1925), Ss. 372, 873 — 
Application for certificate by four daugh- 
ters of deceased — Son of one of the 
daughters claiming to have been adopted 
n deceased — Claim by him to be im- 
pleaded as a party and by his mother to 
be transposed as respondent — Held 
provisions of O. 1, R. 10, C. P. C. were 
applicable in view of S. 141 thereof and 
adopted son can be impleaded as party 
and his mother transposed ‘as party re 
spondent, (Civil P. C. (1908), S. 141, O. 1, 
R. 10). AIR” 1964 Pat 272 and (1967) 2 
Andh WR 479, Relied on. 


K. Satyanarayana and Ramaswamy, for 
Petitioner; C. P, Sarathy, for Respondents. 


FW/JW/D207/79/KSS/RSK “` 


AIR 1980 NOC 43 (CAL.) 
= (1979) 2 Cal. L. J. 445 


CHITTATOSH MOOKERJEE AND 
BANKIM CHANDRA RAY, JJ. 


Paikpara Raja Manindra Memorial — 
High School, Appellant v. State of West 
Bengal and others, Respondents. 

A. F. O. O. Ne. 41 of 1979, D/- 18-9- 
1979. 


West Bengal Board of Secondary Edu- 
cation Act (5 of 1968), S. 31 — Rules 
framed under — Rules for Management 
of Recognised Non-Government Institu- 
tions (Aided and Unaided) 1969, Rule 31 
— Supersession of Managing Committee 
of ‘School — School property vesting in 
Trust — Opportunity of hearing not given 
— Supersession whether valid. 


The Managing Committee of a Schoo] 
was constituted in 1961 and was still func- 
tioning when the 1969 Rules were made; 
under a Government Notification the old 
Managing Committees were to be re- 
constituted before 11-7-1974. Under the 
Proviso to R. 81 the Education Board 
was authorised to extend the term of the 
Managing Committee for a “good and 
sufficient reasons” or to supersede it in 
case the Institution failed or neglected to 
constitute the Committee within a pre- 
scribed period. The Managing Committee 
of the above School not being  re-consti- 
tuted within the prescribed period, the 
Board ‘appointed an administrator for re- 
constituting the Committee. In the instant 
writ proceedings, a single Judge passed 
an order whereby the administrator ap- 
pointed by the Board was to reconstitute 


the Committee. In the Letters Patent ap- 


peal therefrom, ‘it. was ‘argued that the 
supersession of the Committee without 
giving an opportunity of hearing was in- 
valid and that the Board could not inter- 
fere with the proprietary rights of the 
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Trust as the property of the School vet- 
‘ ed in the Trust. 

Held that the expression “good and 
sufficient reasons” qualifiel the maner 
in which the said discretion to extend the 
term of the Committee by the Board was 
to be exercised. It cannot be said that the 
Board can exercise its power to supersede 
under the proviso to Rule $1 only in czse 
there were good and sufficient ` reasons. 
The Board has power to supersede a Con- 
mittee when the institutior had failed or 
neglected to constitute the Committee 
within the prescribed time. The expres- 
sion “fails” means failure to re-constitute. 
It does not necessarily imoly any blame- 
worthy conduct. 

The proviso to Rule 81 of the Rules of 
Management, 1969, has not expres:ly 
made any provision for giving opportun ty 
of hearing to the Committee of the insti- 
tution concerned before tke Board sup2r- 
sedes the Committee. Opportunity of 
hearing is not available by implication 
also, ILR (1970) 2 Cal 58], Dist, 


The replacement or supersession of the 
Managing Committee whose term had ex- 
pired did not affect any vested property 
or proprietary rights of the members of 
the outgoing Menage Committee, The 
members had no beneficial interest in the 
School property. They themselves deprived 
their rights as members aecording to the 


Rules of Management made by the Gcv- ` 


ernment. Therefore ‘their rights as men- 
bers of the Managing Ccmmittee wcre 
solely regulated by the statutory rules. 
In the instant case, it had been alleged 
that the immovable properties of the 
school vested in the trustees. But the in- 
pugned order of supersession did not even 
purport to replace or remcve the trustees 
under the Trust Deed in question, 


LW/AX/G583/'79/WNG 


AIR 1980 NOC 44 (CAL.) 
= (1979) 1 Cal. H. N. 252 
B. N. MAITRA, J. 

Surendra Nath Pramanick and others, 
Appellants v. State of West Bengal aad 
others, Respondents. 

’ A. F. A. D. No. 1790 of 1972, D/-'9 2- 
1979. 

West Bengal Estates Acquisition Act (1 
of 1954), S. 6 (1) — Absolute debutiar 
property — Partial alienation by shebait 
without legal necessity — Effect — Laid 
whether vests in State Government. 


If the whole of the absolute debuttar , 


property is transferred by the shebat, 
then the transfer is absolutely void. Eut 
if only a portion of the absolute debuttar 


Note: of Cases 44-45 19 


property is transferred by the shebait 
without legal necessity, the transfer is 
not void. Such transfer is only violable 
and is valid during the lifetime or tenure 
of the office of the alienating manager. 
Consequently the transferee’s possession 
becomes adverse to the endowment .only 
when the alienating shebait-ceases to be 
the manager on account of death, retire- 
ment or otherwise. Thus no question of 
vesting of such property in the State or 
of submitting a return in the B Form 
would arise. Therefore, even if there is an 
entry in Record of Rights that the alienat- 
ed property vested in the State Govern- 
ment, the Government could dispos- 
sess the transferee on basis of such er- 
roneous entry. AIR 1922 PC 123 and AIR 
1983 PC 75 and AIR 1946 Cal 473 ard 
AIR 1952 Cal 887 (2), Rel. on. 


Himadri Sankar Majumdar, for Appel- 
baa Kamal Chakraborty, for Respondent 
o. l. 
CW/EW/B577/79/DVT 
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AIR 1980 NOC 45 (CAL.) 
= (1979) 83 Cal. W. N. 519 ` 
SABYASACHI MUKHARJI, J. 


Priyabrata Das Gupta, and others v. 
The Registrar, Co-operative Societies, 
West Bengal and others. 

Suit No. 703 of 1978, D/- 5-2-1979. ` 


W. B. Co-operative Societies Act (88 of 
1973), S. 84 — Power of Registrar to order - 


“enquiry into working of.any co-operative 


society under sub-sec. (1) — Not.controlled 
by power under sub-sec. (2). 


Power of Registrar to suo motu order 
an enquiry into the working of a co-ops- 
rative society under sub-sec. (1) of S. 84 
is not controlled by power under sub- 
sec. (2) of S. 84. Sub-sec. (1) in express 
terms authorises the Registrar to order 
an enquiry “of. his own motion”. There- ‘ 
fore expression of his own motion, -can- 
not be controlled by the power mention- 
ed in sub-sec. p which can only be exer- 
cised on an application of certain per- 
sons or bodies. In case of such application 
the Registrar has no discretion but to 
order an enquiry, but in case of sub- 
sec. (1), the Registrar has a discretion al- 
though he must exercise such discretion 
having regard to the purposes of the Act. 

Where there was dispute about the elec- 
tion of delegates for the annual general 
meeting of the co-operative society, cases 
relating to which were pending and eles- 
tion could not be held because of illegal 
and improper activities of some creditors, 
it could not be said’ that there was no ob- 
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jective basis for the Registrar to exercise 
his discretionary power which he was 
entitled to do on his own motion under 
sub-sec. (1) of S: 84. 
EW/EW/C890/79/BBB/SNV 


ATR 1980 NOC 46 (CAL.) 
: (1979) 2 Cal LJ 381 
AMIYA KUMAR MOOKEBIJI, J. 
_ Pijush Kanti Basak and others, Peti- 
tioners v. State of West Bengal and others, 
Respondents. 

No. Nil, D/- 27-4-1979. 

(A) Industries (Development and Re- 
gulation) Act (1951), Ss. 18 G and 25 — 
W. B. Cement Control Order, 1967, Cl. 4 
~~ Order of Cement Controller asking 
cement manufacturers to supply entire 
‘quota of cement to W. B. Essential Com- 
modities Supplies Corporation a State Gov- 
ernment undertaking — Validity — Order 
within his powers — Existing holders of 
licences which were issued under Control 
Act, 1948, whether can be compelled to 
apply for fresh licences to ECSC: — 
oo Cement Control Act (26 of 1948), 


The petitioners have been carrying on 
business as licensed cement dealers. 
Licences were issued to them under W. B. 
Cement Control Act, 1948, The W. B. Gov- 

.€rnment proposed to entrust W. B. Essen- 
tial Commodities Supplies Corporation 
hereinafter referred to as (ECSC), 
a State Government undertaking, 
with entire quota of free sale cement al- 
lotted to the State for marketing in the 
State. To give effect to the said decision 
of Government, applications were invit- 
ed by ECSC from the public including 
petitioners for appointment as dealer in 
imported and indigenous cement. The 

Cement Controller issued telegrams to all 

manufacturers and/or producers of 
cement prohibiting them from despatching 

“free sale category” cement to their 

stockists and instructed them to despatch 
in terms of release orders that might be 
issued by him (Controller). Release 

Orders were issued in favour of ECSC. 

In the Jist of Cement dealers appointed 

under the new arrangement the petitioners 
names were deleted. 

Held: (i) It is not correct to say that 
the Government has taken over or.mono- 


olised the entire distribution of cement. 


rom the licensees. The licensees. were 
never the distributors. Petitioners’ rights 
to carry on trade as licensed dealers have 
not been infringed in anyway whatsoever. 
Neither the dealership of the petitioners 
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nor the business of the producers of 
cement have been taken away by the- 
impugned order. Only the distribution of 
cement has been canalised through the 
State owned corporation for the benefit 
of the public at large. These are regulat- 
ing distribution of the cement for which 
powers have been conferred in S. 18G 
of the Industries (Development and Re- 
ulation) Act, 1951. The licensed dealers 
ave not been eliminated in the cement 
trade. They are entitled to carry on their 
business of selling cement to consumers 
but under the new State policy, they were 
required to apply for ‘fresh licences. So, 
the impugned order of Cement Controller 
passed under Cl. 4 of Cement Control 
Order by which producers were asked to 
sell cement to ECSC, the entire quota of 
free sale cement allotted to the W. B. 
State did not create a monopoly in favour 
of ECSC but canalised the distribution of 
cement in the State through the said cor- 
poration and the power.is: within the 
powers conferred on Cement Controller 
under S. 4 of the Act. Case law reviewed. 
Appeal No. 180 of 1978, D/- 1-8-1978 
(Gat and Civil Writ Petn. . No. 648 of 
1978, D/- 23-10-1978 (Raj), Disting; and 


(ii) The Cement Control Order, 1967 
does not lay down any procedure for 
licencing and the order passed by Cement 
Controller under Cl. 4 of that Order askin 
producers to supply entire quota o 
cement to ECSC has nothing to do with 
granting of licences to cement dealers 
under Cement Control Act, 1948, which 
has not lost its force after 8-5-1952, the 
date of coming inio force of Industries 
(Development and Regulation) Act, 1951. 
Under the W. B. Cement Control Act 1948 
applications for licences shall have to be 
made to the Director cf Consumers 
Goods, West Bengal, or to any officer au- 
thorised in writing in this behalf by the 
said Director. ECSC, a State Government 
Undertaking cannot exercise powers of 
granting licences under the West Bengal 

ement Control Act 1948. The Cement 
Control Order 1967 doės not confer any 
such ‘power on the ECSC for granting 
licence to the Cement dealers. The Direc- 
tor of Consumers Goods cannot delegate 
its power to ECSC who is not an otticer 
of the State Government. The petitioners 
who are the existing licence holders could 
not be compelled to apply for fresh licen- 
ces to ECSC by an executive order. Un- 
less petitioners licences are either sus- 
pended or cancelled by any authority of 
law, their licences must be held to be 
valid and subsisting and as such the exist- 
ing licence holders are not required to 


apply for fresh licences. They are entitl- 


~ 


-as also been fixed and the 
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ed to carry on their business under the 
existing licences, 


(B) W. B. Cement Control Order, 1967, 
CIl. 4 — Constitution of India, Arts. 14, 19 
(1) (£) and (g) — Cl. 4 not violative of 
Arts. 14 and 19 (1) (£) and (g). (Industries 
SEE and Regulation) Act (1951), 


Where no rule or principle to guide 
the Cement Controller is provided for in 
the Order or where no check or control 
by higher authorities is intended, the 
Cement Controller is to be guided by the 
provisions of Section 18G of the Industries 
(Development and Regulation) Act 1951 
as well as by Cl. 4 of the Cement Cont- 
rol Order. The rules or principles for 
guidance are first, equitable distribution, 
and second, availability at fair prices. The 
price has been fixed under the Order. The 
price at which the producer will sell that 
maximum 
price at which cement may be sold by a 
dealer is to be fixed by th State Govern- 
ment. Moreover, the Cement Controller 
has got no power to grant or refuse any 
licence. It is true that no appeal has been 
provided for in the Order but if an order 
of the Cement Controller is found to be 
arbitrary, mala fide or without jurisdic- 
tion, the remedy is available to an ag- 
grieved party to challenge the said order 
of Controller under Art. 226 of the ‘Con- 
stitution. So, Cl. 4 of the Cement Control 
Order 1967 does not offenc Art. 14, 19 (1) 
(£) and (g) of the Constitution. 


R. C. Deb, S. L. Shroff znd P. R. Mon- 
dal, for Petitioners; A. P. Chatterji, B. R. 
Patranabis and S. C. Ukil, for Respondents. 


GW/HW/D482/79/VSS 
\ 


AIR 1980 NOC 47 (DELHI) 
SULTAN SINGH, J. 


M/s. Alkaram, Petitioner v. Delhi Deve- 
ea Authority and another, Respon- 
ents. 


Suit No. 848-A of 1978 and I. A. No. 
2459 of 1978, D/- 24-9-1979. 

(A) Arbitration Act (19407, Ss. 16 (1) (c), 
30, and 35 — Erroneous in fact or in law 
— Not a ground for setting aside award 
— When an award is lisble to be set 
aside — Explained. 


An award made by an aribtrator is final 
as a judgment between the parties and is 
not liable to be set aside >n the ground 
that it is erronedus in fact or in law. It’ 
cannot be set aside on any ground other 
than those mentioned in S. 30. The award 
may be set aside if the arbitrator has mis- 
conducted himself or the proceedings or 
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when the award has been made after the 
issue of an order by the court superseding 
the arbitration or after arbitration pro- 
ceedings had become invalid under S. 35 
or where an award has been improperly 
procured or is otherwise invalid, An award 
may be set aside by the court on the 
ground of error of law on the face of the 
award, but it cannot be set aside merely 
because by process of inference, it may 
be pointed that the arbitrator has com- 
mitted some mistake in arriving at his 
conclusion. 


Where a matter in difference is refer- 
red to an arbitrator, he is constituted the 
sole and final judge of all questions both 
of law and of fact. The only exception to 
that rule is where the award is the result 
of corruption or fraud or where a question 
of law arises on the face of the award and 
if there is no error of law on the face of 
the award the same is not liable to be set 
aside, 


In the instant case, the award under 
various claims discusses questions of fact 
only. There is no discussion of any ques- 
tion of law as is apparent from the award. 
and thus there is no error in law on the 
face of the award. i 

The arbifrator in the present case has 
applied his mind to the claim, the reply, 
the evidence on record and the arguments 
submitted by the parties before him. 
After taking into consideration all the 
matters placed before him he gave the 
award on various items separately with 
reasons recorded on separate sheets. Thus 
the arbitrator has given a reasoned award. 


(B) Arbitration Act (1940),. Ss. 15, 30 
and 13 — Award — Clerical and typo- 
graphical errors — Court can correct and 
modify the award under Section 15. 

(C) Arbitration Act (1940), S. 30 — Court 
can examine whether there was evidence 
on record in support of finding — Will 
not look into suffigiency or quality of evi- 
dence. . 

(D) Arbitration Act (1940), S. 80 — Mis- 
conduct by arbitrator — Under the cir- 
cumstances, held there was no case of 
judicial misconduct by arbitrator. 

If a contractor is required to do a work 
within certain time and the department 
fails to vacate the premises for carrying 
out the required work and after expiry of 
contracted period there has been sharp 
increase in prices -of thë material, the de- 
partment cannot cOmpel the contractor to 
carry out the work at the same rates at 
which he had agreed to do the same with- 
in the stipulated period. 

In the instant case the department had 
agreed to get the work completed within 
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a certain period, but the first four floors 
of the building were not vacated and were 


‘not made available to the contractors for 


carrying out the work. This delay was 
entirely due to the fault of the depart- 
ment. The contractors could not be com- 
pelled in the circumstance to do the work 
at the old rates under the terms of the 
agreement. Therefore, the contractors’ 
claim for enhanced rate could be enter- 
tained by the arbitrator when the same 
had been referred to him by the parties 
and. the same could not be deemed to be 
misconduct on the part of the arbitrator. 

(E) Arbitration Act (1940), Ss. 30 and 
18 — Arbitrators have power to 
pendente lite interest. , 

When a claim for award of interest is 
referred to the arbitrator, he has jurisdic- 


.tion to award pendente lite interest i. e, 


up to’ the date of decree. 


R. K. Lakhanpal with Rajesh Lakhan- 
pal, for Petitioner; Miss Usha Mehra, for 
Respondents. 


KW/LW/F821/79/GSN/DVT 


AIR 1980 NOC 48 (DELHI) 
S. RANGANATHAN,,. J. 
Digambar Jain Society for Child Wel- 
fare (Regd.) and others, Petitioners v. The 
pole Administration, and others, Respon- 
ents. 


Civil Writ No. 333 of 1977, D/- 30-8- 
1979. l 

Delhi School Education Act (18 of 
1973), Ss. 28 (2) (d), 2 (j), 4 (6) — Rules 
under Section 28 — Delhi School Educa- 
tion Rules (1973), R. 54 (2) — Rule is ultra 
vires Act — Power to grant recognition 
to a school for limited period — Not con- 
templated by the Act. . 

The policy and the scheme of the Act 
contemplates that where a school applies 
for recognition it should either be grant- 
ed or refused. If recognition is once grant- 
ed it can be withdrawn only after giving 
due notice to the institution and the pro- 
ceedings in regard to such decision must 
reach finality at a very early date. 

Section 28 which confers rule making 
power does not envisage specifically the 


. making of rules in regard to the manner 


in which the application for recognition 
should be disposed. That has already 
been set out in the statute and what the 
rule making power contemplates is only 
that the application for recognition should 
be made in prescribed form and in a pre- 
scribed manner. 
Rule 54 (2) is ultra vires the Act. The 
Rule is somewhat oddly worded and does 
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award — 


ALR. 


not by itself confer a power on the au- 
thority to grant recognition to a school 
for a limited period. It proceeds on the 
assumption that where an application for 
recognition is made it is possible for the 
authority to grant recognition for a limit- 
ed period. There is no specific provision 
in the Act or in the Rules enabling the 
authorities to grarit a provisional or tem- ` 
porary recognition to an institution. If it 
be taken that Rule 54 (2) provides by im- 
plication for such an order being passed 
such a rule travels outside the scope of 
the enactment and the rule making au- 
thority conferred on it and adds new 
dimensions to the scheme of the Act. 


The concept of. a conditional recogni- 
tion or a recognition, for a period of time 
would create uncertainties and difficul- 
ties in the way of the manage- 
ment as well as on the part of the 
authorities in deciding whether .the school 
is a recognised cne or not at any parti- 
cular point of time. Secondly the Act 
does not mention, and the rules do not 
specify, the circumstances in which such 
an order granting a conditional 
or limited recognition has. to be 
passed or in regard to the length 
or. point of time which should be’ 
specified in an order of recognition. Nor- 
mally speaking fullfledged recognition has 
to be passed or in regard to the length or 
point of time which should be specified 
in an order or recognition. Normally speak- 
ing fullfledged recognition is withheld 
from a school only where it is found that 
it does not fulfil the conditions requisite 
for grant of such a recognition. The Act 
itself provides for that eventuality. 
Thirdly, the provision in Rule 54 (2) has 
also introduced a new concept which sub- | 
stantially affects the rights of the insti- 
tutions and others which the Act itself did 
not contemplate. The: Act only contem- 
plates the application for recognition 
ance, A single act of recognition is sought 
to be replaced by a repetition of periodi- 
cal applications and their recurrent con- 
sideration by the authorities. This is to- 
tally opposed to the principal scheme of 
the Act. Fourthly, the scheme envisaged 
by Rule 54 (2), also affects certain basic 
rights of these institutions. The safeguard 
contained in sub-section (7) of Section 4 is 
a very important and valuable one and 
provides a clue to the intention of the 
legislature that the recognition granted 
once to a school should be treated as con- 
clusive and it should be cancelled only 
after due notice and without any delay. 


Further, where a school was granted 
temporary recognition under the Delhi 
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Education Code prior to commencement 
of the Act, the school remained a recog- 
nised school at the commencement of the 
Act it must be “deemed to have been re- 
cognised under the Act”, in view of the 
Provisions of Ss. 2 (j) and 4 (6) of the 

ct. 

G. N. Aggarwal, for Petitioners; P. D. 
Bhargava, for Responderts. 


JW/JW/F42/79/DVT 


AIR 1980 NOC +29 (GOA) 
K. M. MISHRA, ADDL. J. C. 

Smt. Suman Ismail Abdulatif and an- 
other, Appellants v. Madan Vawan Cho- 
dankar and another, Respondents. 

Mise. Civil Appeal No. 18 of 1978, D/- 
80-11-1978, 


Civil P. C. (1908); O. 39, R. 1 — In- 


junctions — Mandatory injunction when ` 


can be granted. 


A mandatory injunction can be issued 
on an interlocutory application where, 
with a notice of the institution ot the suit 
and the prayer made in the plaint for an 
injunction to restrain the doing of a cer- 
tain act, the defendant does that act and 
thereby alters the factual basis upon which 
the plaintiff claims his relief. An injunc- 
tion can be issued in such a case so that 
the defendant may not take advantage of 
his own act and defeat the suit by saying 
that the old cause of ection no longer 
survives and a new cause of action for a 
new type of suit has arisen. Where the 
injury is immediate and pressing and ir- 
reparable and clearly established by _ the 
proofs and not acquiesced in by the plain- 
tiff, a temporary mandatory 
may be granted, although the act com- 
plained of was fully completed before the 
suit was commenced. It cannot therefore 
be said that if a mandatory injunction is 
to be issued on an interlocutory applica- 
tion, it is to be issued orly to restore the 
status quo and under no other circum- 
stances. Moreover, injunc-ions are a form 
of equitable relief and they have to be 
adjusted in aid of equity and justice to the 
facts of each particular case. AIR 1956 
Cal 428 Consd. 

Where in a suit for possession and for 
mandatory injunction, it was found that 
the plaintiff was all along in possession 
of the suit premises, and the landlady 
supported the plaintiffs version and the 
plaintiff made out a case that he had a 
right to continue in possession, Held on 
an application for temporary injunction 
that the Court did not commit any error 
in directing the defendant, who forcibly 
put a lock to such- premises, to remove 


injunction ' 
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the lock to enable the plaintiff to occupy 
the same. 

U. B. Surlikar with U. R. Timblo, for 
Appellants; H. Bharne with P. Mulgabcar, 
for Respondent No. 1. 


AW/AW/A180/79/SSG 


AIR 1980 NOC 50 (GUJ.) 
B. K. MEHTA AND S. B. 
MAJMUDAR, JJ. 


Palewal Lalji Ishwar Appellant v. Gohil 
Govindsingh Vakhatsingh, Respondent. 


First Appeal No. 291 of 1972, D/- 2-4- 
1979. 


(A) Evidence Act (1872), S. 44 — Fraud 
— Decree obtained by practising fraud 
both on defendant as well as Court is 


nullity. 


(B) Advocates Act (1961), S. 49 — Ob- 
ject and scope of R. 39. 

Rule 89 lays down a healthy principle 
which has tendency to plug all sorts of 
possible evils which are otherwise likely to 
take place. The rule should be insisted on 
in all its rigour and vigour by all the 
Courts concerned. i 


(C) Civil P. C. (1908), O. 12, R. 6 — 
Exercise of power under — Application 
by party is condition precedent. 


A. P. Ravani, for Appellant; D. D. Vyas 
with H. P. Sompura, for Respondent. 
IW/KW/E659/79/JHS 


AIR 1980 NOC 51 (GUJ,) 
N. H. BHATT, J. 


M/s. D. H. Gajjar and Co., Ahmedabad, 
queues v. State of Gujarat Respon- 
ent, 


Civil Revn. Appin. No. 964 of 1979, 

(converted from FAFO No, 334 of 1978), 
D/- 26-7-1979, 
. (A) Civil P. C. (1908), Ss. 151, 115 and 
O. 43, R. 1 — Order refusing to exercise 
inherent powers — Appeal against — Not 
maintainable — However, it can be treat- 
ed as revision. 

(B) Civil P, C. (1908), O. 39, Rr. 1, 2; 
S. 94 — Building contract writ govern- 
ment — Suit for recovery of contract pay- 
ment — Counter claim —- Pending the 
suit, defendant by invoking contractual 
condition, sought counter claim to be ad- 
justed against other outstanding bills of 
plaintiff — Action unjustified, it being 
during pendency of suit —- Injunction 
against its implementation issued against 
government. AIR 1974 SC 1265; AIR 1978 
Delhi 253, Foll. 
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G. K. Sukhwani with Miss M. N. Bhav- 
nani, for Petitioner; M. A. Kadri Asstt. 
Govt, Pleader, for Respondent. 


LW/LW/G366/79/AMG/DVT 


AIR 1980 NOC 52 (GUJ.) 
: 1979 Cri LJ 1440 
FULL BENCH 
S. H. SETH, D. P. DESAI AND 
_ A. N. SURTI, JJ. 

M. M.#Pandya etc., Appellants v. Bhag- 
wandas Chiranjilal and another, Respon- 
dents. - 

Criminal Appeals Nos. 812 and 353 of 
1975, D/- 5-12-1978. 
` Prevention of Food Adulteration Rules 
(1955), R. 9 ü) (after amendment of 1974 
and before amendment of 1977) — Failure 
to furnish copy of report of Public Anal- 
yst to accused within prescribed time 
limit — Effect. 1977 Cri LJ 154 (Cal), Dis- 
sented from. 


The infringement of the time limit of 
ten days laid down in Rule 9 (j) for send- 
ing copy of report of Public Analyst to 
the accused does not necessarily vitiate 
the prosecution nor does it affect in any 
manner the validity or admissibility of 
the report of the Public Analyst. However, 
it is open to the accused to, prove pre- 
judice caused to him by such infringe- 
ment and if an accused proves it, it is 
open to the Court to consider its effect 
on the prosecution launched against him. 
1977 Cri LJ 154 (Cal), Dissented from. 


So far as the Prevention of Food Adul- 


teration Act and the Rules made: there- 
under are concerned, the report ot the 
Public Analyst has been made admissible 
in evidence without its formal proof. How- 
ever, the accused is entitled to have the 
Public Analyst summoned for  cross-exa- 
mination. The Act and the Rules nowhere 
provide that the accused has a right to 
bring on record the evidence of a private 
Analyst to rebut what the Public Analyst 
has stated in ‘his report. Assuming how- 
ever, that he has such a right that right 
is illusory and without any substance be- 
cause where there is a dispute between 
the prosecution and the defence touch- 
ing upon the veracity of the findings re- 
corded by the Public Analyst, it is always 
~ open to the accused to. move the Court 
for sending one of the three samples to 
the Director, Central Food Laboratory at 
Calcutta for further analysis. The report 
which the Director makes or the certificate 
which he issues is final and conclusive and 
supersedes not only the report of the Pub- 


_J. M. Panchal, for N. R. O 


A.L R. 


lic Analyst but on account of the fact 
that finality and conclusiveness have been 
attached to it, it will supersede the pri- 
vate opinion expressed in that behalf by 
private Analyst examined by the accused. 
Therefore, so far as the prejudice is con- 


‘cerned, it can never be said that non-com- 


pliance with the time-limit specified in 

Rule 9 (j) will prejudice in their defence 

the entire community of persons accused 

of offences under the Prevention of Food 

Adulteration Act. f 
~ Criminal Appeal No. 312 of 1975:J. M. 

Panchal for M. R. Oza, for Appellant; H. 

K. Thakore (for No. 1) and J. U. Mehta, 

Public Prosecutor {for No. 2), for Respon- 

dents. 

Criminal Appeal No. 353 of 1975: J. U. 
Mehta, Public Prosecutor, for Appellant; 
za, for Com- 
plainant; H. K. Thakore, for Respondent. 


IW/IW/E549/79/SNV 


AIR 1980 NOC 53 (KANT.) 
= (1979) 2 Kant. L. J. 61 
K. S. PUTTASAMY, J. 
Siddappa Yellappa Kundargi, Petitioner 


v. The Election Officer, and others, Res- 
pondents. 


Writ Petn. No. 4955 of 1979, D/- 27-6- 
1979. 


(A) Karnataka Village Panchayats and 
Local Boards Act (10 of 1959), S. 13 — ` 
Election for casual vacancy in member- 
ship of Village Panchayat — Rejection of 
nomination papers of all excepting one 
candidate — Remaining candidate declar- 
ed elected after time for withdrawal — 
Under the circumstances, rejection of 
nomination papers is a post election dis- 
pute — Can be challenged only by elec- 
tion petition under S, 13 — Writ jurisdic- 
tion of High Court.cannot bé invoked. 
AIR 1952'SC 64 and AIR 1975 SC 2140, 
Foll. (1979) 1 Kant LJ 158, Disting. (Con- 
stitution of India, Art. 226). f 

(B) Karnataka Village Panchayats and 
Local Boards Act (10 of 1959), S. 13 — 
Election for membership of Vil- 
lage Panchayat from reserved Con- 
stituency — Non-production of docu- 
mentary proof of caste by candidate 
— Production not mandatory — Rejection 
of nomination paper is illegal and per- 
verse — Had election been not over writ 
jurisdiction to challenge rejection would 
have been available — (Constitution of 
India, Art. 226). 


A. V. Albal, for Petitioner; Ravivarma 
Kumar, for Respondent No. 2. 


IW/IW/E274/79/GSN/SNV 


` 1980 ~ 
ATR 1980 NOC 54 (HIM. PRA.) 
: 1980 Sim LC 24 
V. D. MISRA, Ag. C. J. AND 
H. S. THAKUR. J. 

Khadi Asram, Panipat, Petitioner 7. 
‘Municipal Corporation, Simla and an- 
other, Respondents. 

Civil Writ Betn. No. 261 of 1979, D'- 
26-11-1979. 


Himachal Pradesh Municipal Act (1 ef. 


1968), S. 240 — Appeal under — Appella-e 
Order not challenged by respondents — 
Binding on them. 

The petitioner applied for grant ef 
sanction to raise construction on tre 
vacant plot of the land attached to tke 
Green Field building in Simla, The san> 
tion was not given by the respondents wlo 
rejected the plan with the objections that 
the area fell within the sensitive area and 
that the petitioner had also not obtained 
a no-objection certificate from the Town 
and Country Planner as envisaged under 
Sections 15 and 16 of the Himachal Pra- 
desh Town and Country Planning Ac, 
1977. The petitioner, being aggrieved Ey 
the said order, preferred an appeal under 
Section 240 of the Himachal: Pradesh 
Municipal Act, 1968 befor2 the Depufy 
Commissioner, Simla. 
Deputy Commissioner accepted the ap- 
pel of the petitioner and remanded tke 
case to the Municipal Corporation, Sima 
(respondent No. 1) with the  directicn 
that the building plan be sanctioned if 
_ found in consonance wita the existirg 
land-use map as notified under the prow- 
sions of the Himachal Pradesh Town and 
Country Planning Act, 1977. 

“Held that as the respordents did net 
challenge that order of the appellate am- 
thority, it was binding on them. The res- 
pondents could not insist that the peti- 
tioner was liable to obtain permissic 
from the Director under the Himachal 
Pradesh Town and Country Planning Act. 
- .B. B. Vaid, for Petitioner;.A. R. Sharma 
for Respondents, o 
LW/AX/G664/79/DHZ 


AIR 1950 NOC 55 (J. & K) - -> 
sooi. 1980 Cri LJ 89° | 
(JAMMU & KASHMIR HIGH COURT) 

FULL BENCH 
MIAN JALAL-UD-DIN C. J., DR. A. 3. 
“ANAND AND G. M. MIR, JJ. 
| Brij Lal Chakoo, etc., Petitioners . 7. 
Abdul Ahad Nishati and. others ete., R2- 

spondents. tr 
Criminal Revn. Nos. 28, 34 
1979, D/- 1-8-1979. S 

1980 Notes/2 (2) IV ` 


and 41. of 


The Additional. 


Notes of Cases 54-55 95. 
& K.) Criminal P. C. (23 of 1989 . 


(j. 

Smvt). Sec. 435 (4-a) (as amended by 
Act 30 of 1978), S. 145 (1) and (4) third 
proviso — Interlocutroy order — Conno- 
tation of — Preliminary order under 
Section 145 (1) and attachment order 
under 8rd proviso to Section 145 (4) — 
Whether interlocutory orders — Revision 
against such orders, whether barred. (Cri- 
minal P. C. (1974), Section 897 (2)). 


(Per Mian Jalal-Ud-Din, C. J. and Anand 
J. (Majority view) — Mir, J. Contra.) An 
order made under Section 145 (1) cannot 
be said to be merely interlocutory order 
and the revision against such order'isinot 
barred under Section 485 (4-a). (Case law 
discussed). 

(Per Anand and Mir, I. (Majority view) 
— Mian Jalal-ud-Din, C. J. contra.) :— 
An order of attachment passed under Third 
Proviso of Section 145 (4) is in the nature 
of an interlocutory order and is not revis- 
able in view of the bar contained in Sec- 
tion 485 (4-a). 


Per Mian Jalal-Ud-Din, 
expression ‘interlocutory order” connotes 
an order which is not final. But it cannot 
be said that even interlocutory order is 
opposite to final order. May be that an 
interlocutroy order decides the rights of 
the parties even though it is passed at an 
intermediary stage of the proceedings, It 
may be an order that is passed at the 
moment and may affect the rights of the 
parties in the proceedings. Such an order 
cannot be said to be merely interlocutory. 

The assumption of jurisdiction by the 
Magistrate under S. 145 and the making 
of the preliminary order under that sec- 
tion cannot be said to be a mere inter- 
locutory order. The foundation upon which 
the jurisdiction of the Magistrate to pro- 
ceed under Section. 145 is based is the 
satisfaction of the Magistrate that there 
is a dispute relating to possession’ of im- 
movable property, and that ` there is an 
apprehension of breach of the peace on the 
spot. f ` 


. Where a Magistrate in exercise of the 
power -under proviso to sub-cl. (4) of Sec: 
tion 145 proceeds to attach the subject 
matter of -dispute,. the. order undoubtedly 
affects the possessory right. of a party. 
Although the order of attachment is made 
at an interim stage. of the „proceedings, 
nevertheless;- it is an. order. of- moment 
which has: the effect on.the right of the 
party: in . possession and cannot . therefore 
be said te be a mere interlocutory order 
so as to bar the revisional jurisdiction of 
the High Court. The order has the effect 
of dispossessing a person in possession. 


C. J.:— The 
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The aggrieved party can come to the 
revisional Court and show that there were 
" no emergent circumstances justifying the 
Magistrate to take action under that pro- 
viso. 


It is frue that under sub-cl. (5) the 
Magistrate can drop the proceedings if 
it is shown to him during the pendency 
of the proceedings that no apprehension 
of breach of peace exists or that thers 
is no dispute, But this power is given 
to the Magistrate for the pace of bring- 
ing the case to its logical end by passing 
a final order which will have the effect of 
closing the very case, The operation‘ of 
this sub-clause will not have the effect of 
ie the order passed under Section 143 
(1) and proviso to Section 145 (4) inter- 
ocutory so as to mean that they merely 
advance the proceeding to its logical end. 


Per Anand, J.:— In view of the bar 


contained in Section 435 (4-a) no revision 
would lie only against an order of at- 
tachment made under the third proviso to 
sub-section (4) of Section 145, where there 
is no defect in the jurisdiction of the 
court in making the preliminary order 
under Section 145 (1). 


An order of attachment under Sec. 145 
(4) Cr. P. C. has only a limited purpose 
viz, to prevent the imminent danger of 
breach of peace. It is, by its very nature, 
a temporary measure and comes to an end 
wi e conclusion of the proceedings 
and may be brought to an end even ear- 
lier. Such an order is only a step in the 
proceedings taken to further the ends of 
justice and in that view of the matter it 
is purely an interlocutory order. 


Per Mir, J.:— The preliminary order 
passed by the Magistrate under sub-sec- 
tion (1) of Section 145 is not by itself an 
order which could be said to be a re- 
visable order. The preliminary order is in 
the nature of an interlocutory order and 
as such a revision against the same is bar- 
red under the provisions of Section 435 
(4-a). The preliminary order is subject to 
further scrutiny by the Magistrate. him- 
self and at any time if he is satisfied on 
having been shown that no such dispute 
as referred to in his preliminary order 
exists or has existed may reconsider the 
whole matter and cancel the same. There- 
fore, unless the Magistrate reconsiders the 
preliminary order under the provision of 


sub-section (5) of Section 145 and either - 


confirms or cancels the order passed 
under sub-section (1) it is not revisable. 


An order passed under 8rd proviso of 
sub-section (4) of Sec. 145 is in the nature 
of an interlocutory order as a revision 


~ 


A. L-R, 


against this order is not likely to conclude 
the whole disptite between the parties 
whatevér the result of the revision. 

On Tikku, J. L. Choudhry, K. N. Raina 
and M. L. Qureshi, for Petitioner; M. L. 
Qazi and P. N. Qazi, for Respondents, 
IW/IW/E586/79/LGC ae 


tel 
AIR 1980 NOC 56 (J. & K.) 
= 1979 Kash. L. J. 308 
MUFTI BAHA-UD-DIN FAROOQI AND 
I. K. KOTWAL, JJ. 
Gh, Rasool, Petitioner v. Gh. Moham- 
mad, Respondent, ` 
Civil Revn. No. 84 of 1975, D/- 10-7- 
1979. 


J. & K. Debtors’ Relief Act (15 of 1976), 
Ss. 4, 29, 18 (1), 28 — J. and K. Distress- 
ed Debtors’ Relief Rules (1977), R. 9 — 
Suit pending in a ciyil court for recovery 
of amount — Limitations on jurisdiction 
of Court — Questions as to whether 
amount claimed is a ‘debt’, person sued 
against a ‘debtor or ‘creditor’ in the sense 
contemplated by the Act arising in suit — 
Held, Civil or Revenue Court had no 
jurisdiction and they were bound to trans- 
fer the case to the Conciliation Board 
under the Act since Board had exclusive 
jurisdiction and deal as it were an ap- 
plication under S, 4. 

S. A. Salaria, for Petitioner; J. S. Kot 
wal, for Respondent, 


IW/JW/E910/79/GSN/SNV, 





AIR 1980 NOC 57 (KER.) 
T. CHANDRASEKHARA MENON J... 
Medaparambath Thottathil Kunhamma, 


` Petitioner v. K. Purushothaman and an- 


other, Respondents. 

C. R. P. No. 33 of 1979-A, D/- 5-6-1979. 

Kerala Land Reforms Act (1 of 1964), 
S. 80-B and 2 (25) — Structural altera- 
tions made after original construction — 
Determination of cost at time of construc- 
tion. 

In correctly finding out the value of the 
building at the time of its construction, 
there should be evidence as to when the 
structural alterations were made. In the 
absence of evidence as to when the struc- 
tural alterations were effected, it would 
not be possible to come to a conclusion 
regarding the cost at the time of construc- 
tion. Case remanded. 

P. C. Balakrishna Menon and V. P. 
Mohan Kumar, for Petitioner; V. B. Nam- 
biar, (for No. 1) and Govt. Pleader (for 
No. 2), for Respondents. 
GW/JW/D797/79/JHS 


1980 


AIR 1980 NOC 58 (KER.) 
P. SUBRAMONIAN POTI AND 
KUMARI P. JANAKI AMMA, JJ. 

Smt. Pathummakutty Hajjumma, Ap- 
pellant v. State of Kerala and another, 
Respondents. ; 

M. F. A. No. 170 of 1977, D/- 10-7-1979. 

Kerala Private Forests (Tribunal) Rules 
(1972), Rr. 11, 5 — Local inspection — 
Scope — Tribunal relying upon report of 
another Tribunal — Not proper. (Civil 
P. C. (1908), O. 18, R. 18). i 

Any authority on which power is 
conferred to make a local inspec- 
tion is not to act with the object 
of collecting evidence. for the 
case. Once the authority assumes the role 
of one gathering evidence by the local 
inspection, it would cease to be qualified 
to decide the dispute, for, it will be then 
acting on its own evidence. The role of a 
court or a Tribunal in making local in- 
spection is only to see for itself matters 
which, in the light of such inspection, 
could be understood better by the autho- 
rity. À 

Where a. Forest Tribunal relies upon 
the local inspection repərt of another 
Forest Tribunal, the resultant order is 
liable to be set aside as the inspection is 
not done by the Forest Tribunal itself. 
1975 Ker LT 628, Rel. on. 

S. Easwara Iyer, ©. Sankara Menon, 
and E. Subramani, for Appellant. 


KW/KW/F596/79/GSN/DVT. 


AIR 1980 NOC 59 (MADH. PRA.) 
= 1979 Jab. L. J. 467 
(GWALIOR BENCH) : 
K. K. DUBE AND J. F. BAJPAI, JJ. 
Union of India and another, Appellants 
y. Malkhansingh and others, Respondents. 
ea Appeal No, 66 of 1977, D/- 24-4- 


Requisitioning and Acquisition of Im- 
movable Property Act (1952), S. 8 (8) — 
Acquisition of requisitioned property —~ 
Compensation for -—— Determination — 
Principles. 

In view of S. 8 (8) the compensation 
payable for acquisition of any property 
under S. 7-of the Act shell be the price 
which the requisitioned property would 
have fetched in the open market if it had 
remained in the same cordition as it was 
at the time of requisitioning on being sold 
on the date of acquisition. 

Simply because certain lands happened 
to be situate on the outskirts of a town, 
it cannot be said that they acquire poten- 
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tial value for building purposes only for 
that reason itself. Despite the aforesaid 
location of the lands, claimants will have 
to establish various other aspects tor per- 
suading the court or Tribunal to deter- 
mine_ compensation by treating the lands 
as having potential value; various ques- 
tions whether there was pressure ot land 
for building activity; whether the exten- 
sion of the said activity, even if any, was 
towards the lands acquired, what was the 
pace of progress i. e. how far the said 
activity has extended and within what 
time; and whether buildings have been 
put on the lands purchased for building 
purposes in the vicinity? If the answers 
are in affirmative and the said circum- 
stances are established by sufficient co- 
gént evidence, then alone a case for claim- 
ing compensation on the consideration of 
potential value for building purposes will 
be made out. Mere closeness to the town 
is in itself not sufficient to give the agri- 
cultural lands the potential value as build- 
ing sites, 


In the instant case, there is no such 
material on record except the mere fact 


that the lands in question happened to be 
Situate within a range of half kilometer 
to three kilometers from the limits of the 
ee of Morar. The competent autho- 
rity had recorded a aie that all the 
lands sought to be acquired had no poten- 
tial value as building site. They were un- 


, disputedly being used as agricultural 


lands, and even before the Arbitrator, 


. it was not disputed that the area acquired 


has an agricultural base and the owners 
of the lands used them for’ agricultural 
purposes. The only circumstance pointed 
out was that the lands in question were 
close to Morar, a locality of the Gwalior 
township. There is no evidence on record 
to show that there was any pressure on 
land in the area concerned for building 
activity. Similarly, there is nothing to 
eee that there was any extension of 

uilding activity towards the lands ac- 
quired. There is also no evidence to show 
as to with what speed the activity of 
building houses was extending, There is 
no evidence to show that any building 
other than those put by the department 
of Defence for the purposes of the mili- 
tary had been constructed in the vicinity 
of the area acquired either on the date of 
requisition, i. e. in the year 1963 or even 
on the date of acquisition, i. e. in the year 
1971. On the contrary, there is sufficient 
material on record in the shape of the 
testimony of the patwaries that even to- 
day, there was no such activity of con- 
struction so as to hold the lands in ques- 
tion to be of potential value for building 
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purposes. Actually speaking, the area in 
question is quite far from the township 
of Morar. Whatever construction has been 
done is by the department of the Minis- 
try of Defence for their own purposes 
which was the purpose for acquisition and 
which has to be excluded from considera- 
tion while determining the market value. 
The conditions on which the land were 
requisitioned were purely of agricultural 
base without any tendency or immediate 
‘possibility for being used as building sites. 
The Arbitrator, 
note while dealing with each and every 
sale deed that he would consider all the 


circumstances while determining the 
market value, ultimately did not apply 
his mind at all and made the arbitrary 


award by saying that since the claimants 
demanded: 5 to 10 times more than the 
price recommended, it would be fair 
enough to award at least double of the 
amount determined by the Competent 
_ Authority. The compensation recommend- 
ed by the Competent Authority was quite 
fair and reasonable. There is no material 
to justify interference with the amount of 
‘compensation, as determined by the com- 
petent Authority. The Arbitrator, in the 
absence of any material brought on re- 
cord, could not double the -amount of 
compensation arbitrarily merely for the 
reasons that the claimants demanded 5 to 
10 times more than what was recom- 
mended. The scope of interference is 
little in the absence of any material on re- 
cord to justify increase in the compensa- 
tion. The award made by the Arbitrator 
is, therefore, liable to be set aside. 
. K. Katare, for Appellants; 
.R. K. Sharma and Ku. Tambat, 
Respondents. 
AX/AX/A82/80/LGC 


AIR 1980 NOC 60 (MADH, PRA.) 
= 1979 M. P. L. J. 782 
J. S. VERMA AND M. `L. MALIK, JJ. 

Union of India and another, Appellants 
v. Kumari Neelam, Respondent. f 

Misc. First Appeal No. 80 of 1975, D/- 
5-7-1979. 

(A) Motor Vehicles Act (1939), S. 110-B 
— Negligence — Proof — Held on facts 
driver was negligent. 

A girl aged 6 years walking on the left 
side of the road was knocked down by a 
military truck, - while crossing a tonga. 
The girl was just behind the tonga. It was 
atime when children were rushing to 
school and the driver of the vehicle was 

-expected to be more vigilant and careful. 
The vehicle could not be stopped imme- 
diately after the brakes were applied. 
Held, accident occurred dut to the driver’s 
negligence, ` 


Apte, 
for 


despite having made a’ 


ALR 


(B) Motor Vehicles Act (1939), S. 110-B 
~ Accident caused by Government vehi- 
cle — Plea of sovereign act — Maintain- ` 
ability — Military vehicle meeting acci- 
dent while engaged in bringing vegee 
tables from supply department for pri- 
soners of war — The activity, held not a 
sovereign act — Would not absolve Union 
of India from liability arising out of acci- 


dent. (Constitution of India, Art. 300; 
Civil P. C.-(1908), S. 9). 

R. P. Sinha, for Appellants; Ravish 
Agarwal, for Respondent. 
IW/JW/E975/79/GSN/DVT 


AIR 1980 NOC 61 (MAD.) ` 
= (1979) 2 Mad. L. J. 878 
BALASUBRAHMANYAM, J, 


C. Subramania Mudali, Appellant v. 
Srinivasa Pillai and another, Respondents. 


A. A. O. No. 620 of 1975, D/- 2-4-1979, 


Civil P. C. (1908), O. 21, R. 105 (1) and 
(4) (Added by Madras H. C.) — Condona- 
tion of delay — S. 5 of Limitation Act 
(1908) applies even after commencement 
of 1963 Act — (Limitation Act (1963), 
Ss. 5, 29 (2) and Art. 187) — (Madras 
General Clauses Act (1 of 1891), S. 18). 


Even after commencement of the Limi 
tation Act (1968), the reference in O. 21, 
R. 104 (5) to S. 5 of the Limitation Act, 
continues to refer, strictly and literally, 
to S. 5 of the old Limitation Act (1908), 
notwithstanding itsirepeal and re-enact- 
ment in the present Limitation Act (1968). 
When the Madras High Court as the rule- 
making authority made R. 105- (4) 
in 1945, the one and only intention for 
doing so must have been to enable those 
who file applications beyond the prescrib- 
ed period to move the court for extension 
of time on showing sufficient cause for 
the delay. The specific reference to S. 5 
of the old Limitation Act 1908, is mean- 
ingful only on this interpretation. It 
would be wholly pointless on any other 
understanding of the reference to S. 5. In 
this context the canon of construction 
under S. 18 of the General Clauses Act ` 
cannot mechanically be applied and it 
cannot be held that after the enactment 
of the new Limitation Act 1968, construc-., 
tion of the same rule must yield a result 
which proves to be diametrically opposite 
to the one which was intended by Mad- 
ras High Court when they drafted the rule 
in the first place. 


O. 21, R. 105 may be regarded as a local 
law, since it is peculiar to Madras State. 
But it does not follow from these premises 
that Sec. 5 of the new Limitation Act, 
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1963, would ‘govern Rule 1C5 (8) or (4) by 
virtue of the provision of S 29 (2) of the 
Limitation Act ie). The phrase ‘not ex- 
pressly excluded’ in S. 29 (2) does not 
mean or imply that exclusion must be in 
express terms. It would tak2 note of ex- 
* press exclusion as well as express non- 
inclusion. Express mention of S. 5 of the 
old Act in O. 21, R. 105 (4) amounted to 
an express: non-inclusion af any subse- 
quent amendment inconsistent with its 
original meaniag and effect. In this view, 
S. 5 of the new Limitation Act, 1963, can- 
not be invoked. Nor -he residuary 
ae 187 of the 1963 Act would be attract- 
ed. 


Thus where an auction purchaser ob- 


tained a sale certificate and moved for . 


application for delivery of possession but 
was dismissed for default ard the applica” 
tion to set aside dismissal was also be 
lated and therefore he applied for çon- 
_ donation of delay, held the execution 
court was competent to entertain the auc 
tion purchasers application for condona- 
tion of the delay. 

M. V. Chadran, for Appellant; 
Padmanabhan, for Respondznts. 


JW/KW/¥F296/79/GSN/DVT 


AIR 1980 NOC 62 (ORISSA) 
> = (1979) 48 Cut. L. T. 615 
N. K. DA 


M. N. 


Uchhaba Pradhan, Petiticner v. Union 
of India and another, Opposite Parties. 


Civil Revn. No. 870 of 1978, D/- 7-8- 
1979, 


(A) Arbitration Act (1940), Sch. 1, R. 3; 
S 8 (1) (b) — Entering on the reference 
— Meaning of — Delay in entering on 
reference amounts to negligence and mis- 
conduct. 


The arbitration proceedirg consists of 
two stages. One such stage consists of 
merely ministerial acts while the second 
slape consists of effective adjudicative acts 
in furtherance of the work of arbitration, 
namely of proceedings to decide contro- 
versies in between the parties, whether 
arising out of the main dispute or pro- 
cedural aspects in the disposal thereof. 
The arbitrator cannot be said to have 
entered on the reference unkess the second 
stage can be said to have been reached 
some way or the other. 


When the arbitrator had not entered 
on the reference even though he was ap- 
pointed years back, all the actions of the 
arbitrator could be said to be ministerial 
acts. The delay in absence of any ex- 
planation from the arbitrato: amounted to 

- negligence and misconduct on his part. 
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(B) Arbitration. Act (1940), Ss. 8 (2), 11 
and 12 — Arbitrator who has not entered 
on the reference — Power of Court to 
remove and appoint another — Scope of. 

The Court has wide powers to remove 
the arbitrator if he neglects or misconducts 
himself or has not entered on the refer- 
ence. Once the Court is in seisin of the 
proceeding, it has ample power to appoint 
another arbitrator after removing one. In 
that case, consent of the other side is not 
necessary. 

R. K. Rath and N.C. Panigrahi, for 
Petitioner; B. K. Pal and B. Pal, for 
Opposite Parties. 


JW/KW/E588/79/GSN/SSG 


. AIR 1980 NOC 63 (ORISSA) 
` = (1979) 48 Cut. L. T. 182 
R. N. MISRA, J. 
Silla Narayanamurthy, Petitioner v. 
State of Orissa, Opposite Party. 
Criminal Revn. No. 118 of 1978, D/- 
17 5-1979. i 
Essential Commodities Act (1947), S. 7 ` 
— Orissa Baby Food Licensing Order 
(1966), Cl. 10 read with Cl. 2 (i) — Pos- 
session of Amul Spray — Item included . 
in Sch. I but publicity in the official 
gazette not given — Conviction set aside. 
ILR (1975) Cut 86, Rel. on. 
P. K. Misra, for: Petitioner; Govt. Advo- 
cate and Standing Counsel, for Opposite 
Party. i 


GW/JW/D353/79/RSK 


AIR 1980 NOC 64 (PAT.) 
= 1979 B. L. J. R. 383 
BIRENDRA PD. SINHA, J. > 


Sachindra Mohan Sharma, Petitioner v 
Sk., Baxi, and others, Opposite Parties, 


Civil Writ Jur. Case No. 5084 of 1978, 
D/- 3-2-1979. 

(A) Constitution of India, Arts. 226 and 
227 — Election matter — Order dismiss- 
ing election petition on ground that it is 
time barred — Writ petition — Order 
cannot be interfered with, in exercise of 
powers under Arts. 226 and 227. 


(B) Constitution of India, Arts. 226 and 
227 — Alternative remedy — Order ` dis 
missing writ petition on ground of limita: 
tion — It is judgment and subject to ap- 
peal — Writ petition not  entertainable, 
as: alternative remedy is available (Civil 
P. C. (1908), S. 2 (9)). 


Bindeshwari Chaudhary, for Petitioner; 
S. B. N. Singh, Shyam Sunder Singh 
Shyam, Mrs. Renuka Sharma No. 2, 


_ Dayanand Singh, Standing Counsel No. 4 
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with Ashok Kumar Keshari, Jr. Counsel 
e Standing Counsel No. 4, for Opposite 
arties. 


EW/FW/C372/79/VSS 





AIR 1980 NOC 65 (PAT.) 
= 1979 B. L. J. R. 401 
HARI LAL AGRAWAL, J. 


Daroga Prasad Singh and others, Peti- 
tioners v. Lal Babu Singh and others, 
Opposite Parties. 


Civil Revn. No. 244 of 1978, D/- 24-1- 
1979. i : 

(A) Civil P. C. (1908), O. 9, R. 18 — 
Scope of — Locus standi to apply under, 
to get ex parte decree set aside. ` 


Although reading the provisions of O. 9, 
R. 13 an impression is created that no 
person other than one against whom a de- 
cree is passed, can apply for setting aside 
an ex parte decree, on examining it more 
closely it cannot be said that a defendant 
against whom the suit- has been dismissed 
has no locus standi to make an applica- 
tion under R. 18. 


The scope of O. 9, R. 13 is that if an 
ex parte decree passed in a suit does not 
affect the interest of any other defendant 
who has been exempted or against whom 
the suit has been dismissed, he has no 
right to make an application under O. 9, 
R. 13. But if his interest has been affect- 
ed thereby, then certainly he has locus 
standi to make an application under the 
said provision and if he successfully 
makes out a case for setting aside the said 
decree, it has got to be set aside. AIR 
1934 All 163, Rel. on. 


(B) Civil P. C. (1908), S. 11 — Res 
judicata — Decision between co-defend- 
ants — Operates as res judicata if point 
decided is actually and constructively 
operative. 

The fact that a party is simply describ- 
ed as pro forma or that no relief is claim- 
ed against him is not sufficient to avoid 
the bar of res judicata if the other condi- 
tions laid down in S. 11 are satisfied. 

It is well established that a decision 
between co-defendants can operate as res 
judicata if the point decided in the suit is 
operative either actually or constructively. 

Chunni Lal and Santosh Kumar Sinha, 
for Petitioners; Prabha Shankar Mishra, 
Rajendra Prasad Singh and Arun Kumar 
Singh, for Opposite Parties. 


EW/FW/C357/79/MDH/LGG 
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AIR 1980 NOC 66 (PUNJ. & HAR.) 
K. S. TIWANA, J. 
The Ahir College Society, Rewari, and 


‘others, Petitioners v. State of Haryana and 


others, Respondents. 


Civil Writ Petn. No. 569 of 1979, D/- 
80-4-1979. 


(A) Haryana Private Colleges (Taking 
over of Management) Act (4 of 1978), Sec- 
tions 2 (b) and 3 — “College” — Words 
‘is. receiving aid’ in S. 2 (b), interpretation ` 
of — Objects and Reasons if can be re- 
ferred to — Held, Ahir College, Rewari 
did not fall within category of ‘College’ 
for an action under Secttion $ (1) and 3 
(2). (Interpretation of Statutes). 


The legislature chooses words keeping 
in view the operation of the Act. It also 
takes in view the likely repercussions of 
the enactment on persons who are to be 
affected by it. The tense of the verbs used 
to denote the operation of the Act is in- : 
dex of the mind of legislature and it pro- 
vides a guideline in case there is a con- 
flict about the interpretation. It is thus the 
context of the provision which is of para- 
mount consideration, If the word does not 
make the sense of the provision clear, 
then the Objects and Reasons etc. may be 
seen. If the meanings are clear, then ordi- 
nary meanings are given. 

When the language of the statute is 
clear then the words are to be given an 
ordinary meaning in accordance with their 
placing and use in the provisions in which 
they are used. Nothing can be read in 
the language of the statute, which is not 
there nor is permitted by its language. If 
there is some ambiguity in the Act, the 
Court may in given cases add its own 
meanings to the words and phrases in it . 
to make the Act workable. Any stretching 
of the words to give the meanings with- 
out the legislative intention in its favour 
would amount to doing violence to the 
Act itself. The word “is” in S. 2 (b) can- 
not be read as “was” or “has been”. It 
has to be given its plain and ordinary 
meaning as a word indicative of the pre- 
sent tense, which means the position in 
the present. It is not permissible nor legi- 
timate to give any other meaning to the 
word ‘is’ than the one signified by the 
legislature, that is, of the present tense. 


Therefore, it can be said that the Ahir. 
College, Rewari, did not fall within the 
category of “college” as defined in Sec- 
tion 2 b) for an action under S. 3 (1) and 
8 (2) on 9th of December, 1978. 


(B) Haryana Private Colleges (Taking 
over of Management) Act (4 of 1978), Sec- 
tions 3 (1) and 2 (b) — Taking over of 
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college — Show cause notice based on re- 
port of an officer of University — Validity 
of — Words ‘or otherwise”, connotation of. 


The words “or otherwise” are wide 
enough to cover the reports, which do not 
emanate from the University or may not 
be even initiated by the Government. The 
Government can ask its cwn officers to 
make enquiry and report. It can act on 
audit reports or even on authentic com- 
plaints etc. An exhaustive detail of the 
manner in which the Government can act 
under the words “or otherwise” in S. 3 of 
the Act is difficult to be attempted. The 
fact remains that the jurisdiction of the 
Government is very wide to act after 
issuing a show cause notice to the default- 
ing management of the college under the 
Act. No fault could be found in this case 
on the action of the Government having 
been initiated on the basis of the report 
of an officer of University if the Ahir Col- 
lege in the instant case came in ambit of 
of S. 2 (b). But the Ahir College, Rewari, 
did not fall within ambit of S.-2 (b). 


(C) Haryana Private Colleges 
over of Management) Act (4 of 1978), S. 3 
(1) — Taking over of Col’ége — Action 
against College — Show cause notice 
should mention the grounds for taking ac- 
tion — Vague and cryptic notice 
Notice, held, was vitiated — Action based 
on such notice was also vitiated. (Con- 
stitution of India, Art. 24 — Natural 
Justice). 


Show cause notice should not be vague, 
uncertain or indefinite. A show cause 
notice need not be exhaustive to contain 
the whole statement of ths case, but it 
should contain the material, from which 
the person or the institution likely to be 
adversely affected by it can make out the 
charges and put up a defence by way of 
reply, especially in cases where the statute 
aoi not provide for any remedy of ap- 
peal, 


A perusal of the show cause notice in 
question Annexure P, 5 shows that none 
of the two grounds in S. 8 (1) find a place 
in it. It is not necessary that the show- 
cause notice should contain the language 
of the statute, but its reading even to a 
layman should indicate its purpose and 
the grounds on which it is based and the 
action proposed to be taken. The show- 
cause notice is fancifully vazue and cryp- 
tic on the matters on which it was issued. 
The excess or abuse of powers by the 
management of the college or the prin- 
cipal has not been even remotely men- 
tioned in it, Show-cause notice did not 
post the management-of the college with 
any information even by inference about 


— 


(Taking 
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the satisfaction of the Government on this 
point or its intention to take action on that 
basis. The show cause notice suffers from 
the basic defect of ambiguity and vague- 
ness. À l 

The Government cannot tell an institu- 
tion or a person against whom it wants to 
take action to read the enquiry report, 
frame the questionnaire or charge himself 
and then submit a reply. The Government 
cannot divest itself of the duty to inform 
the delinquent person or the institution of 
the case against him in the show-cause 
notice and throw the burden on that party 
to figure out the allegations, charges ete., 
apply his mind to the facts and the rele- 
vant provisions of law and then submit 
a reply. The attaching of the enquiry re- 
ports does not add strength to the basic 
weakness of the show cause notice, 

It cannot be said that the Government 
has a right to give a show-cause notice to 
a person without telling him the substance 
of the material against him. The mere 
supplying of the material or evidence is 


` not sufficient. The affected party may not 


be able to understand what is working in 
the mind of the Government. In the ab- 
sence of any clear indication, his own as- 
sessment of the material may not be that 
which was of the Government at the time 
it issued the show-cause notice, The only 
thing which is made out from the show- 
cause notice is that the Government had 
intention of taking over the management 
of the Ahir College, Rewari, but not on 
what ground. This impinges upon the 
right of the management to know on what 
grounds or circumstances under S. 8 the 
Government had made up its mind to issue 
the show-cause notice. By issuing such a 
show-cause notice, the Government can- 
not say that it has given a reasonable op- 


‘portunity to the management of the Ahir 


College, Rewari, to show-cause against 
its take-over. 

Principles of natural justice require that 
no action to the detriment of a person or 
body of persons or society etc. can be 
taken without the accusation being stated 
in the show-cause notice or flowing from 
it. Show cause notice, therefore, cannot 
be saved from vitiation by the State Gov- 
ernment. Impugned order of taking over 
of college being based on such a show 
cause notice is vitiated automatically be- 
ing a follow-up action of notice. 

(D) Constitution of India, Art. 19 (1) (£) 
— “Property” — Taking over of the mana- 
gement of the College by Government — 
Right of management to manage the Col- 
lege is “property”. 

A College cannot function without pos- 
sessing the property like building, play- 
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ground etc. Without the building, 
ground etc. a college cannot run and it 
may not even be recognised without these 
by the University. Such items of property 
are so intimately linked with the college 
that one cannot be separated from the 
other and the right of the management to 
manage the college would be futile with- 
out property. It, therefore, cannot be said 
that the right of the management is not 
property within the meaning of Art. 19 
(1) (£) or any other Article of the Consti- 
tution. : 
(E) Haryana Private Colleges (Taking 
over of Management) Act (4 of 1978), 
` Pre., S. 8 (1) and (2) — Constitutional vali- 
dity of the Act — Act is protected under 


Art. 81-A (1) (a) and is immune from at- 


tack of Art. 81 (1) and (2) — Taking over 
of management of college under S. 3 (1) 
and (2) is not acquisition of property. 
(Constitution of India, Arts. 81 (1) and (2) 
and 81-A (1) (a). 


The management of the college cannot 
be taken over for a period of more than 
three years, as is apparent from S. 8 (1). 
The taking over of the management can- 
not go beyond that period. It may come 
to an end even earlier, if there are cir- 
cumstances that the management can be 
handed over by the State during the cur- 
rency of that period to the duly constitut- 
ed committee. Thus the taking over is nct 
of a permanent nature but only for a tem- 
porary and limifed period, which cannot 
in any case extend beyond three years. 
The taking over of the property under the 
act cannot be equated with acquisition. 


The history, scheme and the different 
provisions make the intention of the Act 
explicit. It only applies to the 
receiving maintenance aid from the Gov- 
ernment and the take over is only for spe- 

“ cified reasons, and is temporary. The 
‘Government is to take over the property 
of and the management of the mis-manag- 
ed colleges in the interest of education and 


better management and has to return the’ 


" management, after it has been streamlin- 
ed, tothe duly. constituted Committee, 
This :does not ‘amount: to acquisition of 


property. The impugned ‘Act is a legisla-- 
tion protected. under-‘Art.:31-A (1) (ay and: 
81-A (1). (b) of. the Constitition and is“im- ‘ 
mune: from the attack: of Art. 81 (1) and: 

aoi w ` lier held, proper. 1979. Pun: LJ; 305 and 


(2) of the Constitution. : mote an 
“(F) Haryana. Private College (Taking 


over of Management) Act (4 of 1978), Pre.,. 


Section 3 (1) and (2).— Validity of , Act 
— Act is not ultra vires on ground that 
it has vested arbitrary, uncanalised 


takeover maniagement of college without 


colleges _ 


and” 
unbridled powers in'the Government to, 


A.I. R. 


providing any machinery to determine 
matters in issue. (Constitution of India, 
Art. 14). 


A close reading of Section 8 reveals 
that it takes care of the rights of the 
management of the colleges in an appro- 
priate manner. The action has to be ini- 
tiated on the report of the University or 
on any other information, complaints etc. 
of authenticity and genuineness of which 
the Government may after consideration 
be satisfied. This is covered by the words 
“or otherwise” in S. 3 (1). The Act does not 
contemplate the action to be initiated 
without any reasonable basis. The Gov- 
ernment will consider the report of infor- 
mation and satisfy itself about its cor- 
rectness. After such satisfaction at a High 
level of authority, if it is satisfied, show- 
cause, notice is to be issued. Before the 
action under S. 3 B is taken, the Govern- 
ment has to consider the reply and to pass 
an order as a quasi-judicial authority. 
This machinery is a sufficient guarantee 
against any arbitrary use of power. The 
very fact that powers have been vested in 
the authority of the Government is a suffi- 
cient guarantee against any arbitrariness. 

Kuldip Singh Bar-at-Law, Gopi Chand 
and Mani Ram, for Petitioners; S. C. 
Mohunta, Advocate General, and Naubat 
Singh, Dy. Advocate General Haryana, 
for Respondents; J. L. Gupta, for Respon- 
dents Nos. 11 to 27. , 
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AIR 1980 NOC 67 (PUNJ. & HAR.) 
: 1979 Rev LR 283 


S..S. SANDHAWALIA, C. J., AND 
GOKAL CHAND MITAL, J. 


Kalyan Dass Chela Sukhram. Dass, Ap- 
pellant'v. State of Haryana, Respondent. 


First Appeal No. 171 of 1971, D/- 26-2- ` 
Land Acquisition Act (1894), Sec. 18 —= 
Proposed acquisition of land for. develop- 
ment’ of ‘sector adjoining the sector for 
which acquisition was made earlier — 
Similarity of location and potentiality- for 
being. put to urban use between. the land 
acquired earlier and the land sought to be- 
acquired — Payment of .compensation for: 
land ‘sought to be acquired in.terms of- 
compensation paid for land acquired. ear-, 


RFA 407 of 1968, D/-, 1-6-77 (Punj), Foll.. 

H. L. Sarin-Sr.. Advocate with S. K.” 
Gawari, for Appellant; S.-C. Mohunta; Ad- 
vocate General with N: K. Kapoor, for: 


Respondent. : 
KW/LW/E149/79/AGT uy yn 


1980. 
AIR 1980 NOC 6& (ALL.) 
‘= 1980 Tax. L. R. 1627 
FULL BENCH 
_ YASHODA NANDAN, 
C. 5. P. SINGH AND: R. M. SAHAI, JJ. 

M/s. Satish Prakash Ajay Kumar, 
Petitioner v. The Asst. Sugarcane Com- 
missioner, Saharanpur and another, Re- 
spondents, _ J 

Civil Misc. Writ Petn, No. 157 of 1979, 
D/- 25-9-1979, , 

(A) U. P. Sugarcane (Purchase Tax) 
Act (9 of 1961), Section 3 (1) — Taxation 
under — Taxable incident primarily is 
the purchase of sugarcane’ and not the 
utilisation or consumption thereof, 


_ (B) U. P. Sugarcane (Purchase Tax) 
Act (9 of 1961), Secs. 3 {1) (b) Proviso, 
2 (c) — U. P. Sugarcane (Purchase Tax) 
Rules (1961), Rule 13-A — Liability of 
‘unit owner to pay tax — Exercise of 
option by owner under Proviso to Sec- 
tion 3 (1) (b) to pay tax on the basis of 
assumed purchases of sugarcane — Unit 
tmust be taken ,as undivided whole — 
(Cruchers comprising it are mere com- 
ponents thereof — Fact that owner in- 
timated authorities about non-working 
of some crushers was wkolly irrelevant. 
1977 All LJ 32, Foll 1972 UPTC 690, 1973 
UPTC 365 and 1974 UPTC 497 Overruled. 


B. D. Mandhyan, for Patitioner. 
KW/KW/F480/70/SSG 


AIR 1980 NOC 69 (ALL.) 


= 1980 All. L. J. 233 
FULL BENCH 


SATISH CHANDRA, C. J., K. N. SETH 
AND K, C. AGARWAL, JJ. 

Khubi Singh Yadav and 'others, Peti- 
tioners v. The District Judge, Allahabad 
and others, Respondents. 

Civil Misc. Writ Petn. No, 750 of 1979, 
D- 21-1-1980, 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Sec. 12 (3-A) (as imserted by Act 
28 of 1976) — Provision has not retrospec- 
tive operation — It applizs to premises 
becoming vacant consequent on transfer 
of tenant after 5-7-1976 — (Interpretation 
of Statutes — RKefrospective operation). 

Since sub-section (8A) of Section 12 
creates a liability on the property rights 
of a tenant, it should normally be con- 
strued prospectively. In other words, 


1980 Notes/3(1) V 


` Notes of Cases 68-69 33 


it would apply where the offensive event, 
namely, the event of transfer has taken 
place after the coming into force of this 
provision on July 5, 1976. 


This .provision has no legislative his- 
tory. Previous to the introduction of sub- 
section (3A), the mere transfer did not 
entail any- liability to eviction. Under 
this very Act, clause (c) of Section 12 (1) 
created a vacancy in the case of a resi- 
dential building if the tenant as well as 
members of his family have taken up re- 
sidence elsewhere. In other words, al- 
lotment or release can only be when the 
tenant as well as members of his family 
have shifted the residence somewhere 
else, Sub-s. (3-A), on the other hand, 
makes the residential accommodation. 
vacant if the employee has been trans- 
ferred to some other city, ete. notwith- ` 
standing that his family members may 
be continuing to reside in the accom- 
modation. Since the case of shifting of 
residence by the tenant and'his family 
members was already covered by cl.(c) 
and since clause (c) did not cater to the 
situation where the tenant may have 
shifted his residence, but his family mem- 
bers continue to reside in the same 
‘house, the Legislature enacted Sec, 3-A 
to cover that situation, 1980 All LR 1 
(FB), Foll. 


The phrase used is “thas been transfer- 
red”, The legislative history shows that 
such an event did not create vacancy, 
according to the law in force prior.to the 
commencement of the Amending Act of 
1976. This Amending Act does not in- 
dicate that any retrospective operation 
wes intended to be given to this provi- 
sion. The scheme of the Act including 
Section 14 shows a contrary intention. 


In sub-section (3-A) of Section 12, | 
vacancy arises on June 30, following the 
order of transfer or onthe date of allot- 
ment of a house, whichever is later, It 
may be suggested that the offensive event 
is not the order of transfer, but the oc- 
currence of the following June 30 or the 
date of allotment of a house, Even if an 
-order of transfer has been passed prior to 
July 6, 1976 (when this provision com- 
menced operation), but if June 30 fol- 
lowing the order of transfer took place 
after July 5, 1976 or where the date of 
allotment of a house occurred subse- 
quently, sub-sec, (3-A) will apply. 


Shyam Narain, for Petitioners. 
BX/CX/B46/80/MVJ 


34 Notes of Cases 70-72 


AIR 1980 NOC 70 (ALL.) 
= 1980 All, L. J. 62 
FULL BENCH 


SATISH CHANDRA, C. J., K. C. 
AGRAWAL AND R. R. RASTOGI, JJ. 

M/s. Central Distillery & Chemical 
Works Ltd, and another, Petitioners v. 
State of U. P. and others, Opposite Par- 
ties. 

Civil Mise. Writs Nos, 4259 of 1975, 
155 and 748 of 1976, D/- 4-7-1979. 

U. P, Municipalities Act (2 of 1916). 
Sec. 128 —- Scope — Sec. 128 authorises 
Municipal Boards to impose taxes sub- 
ject to any general rules or special 
orders of State Government — Held, 
Government can make general rules or 
special orders only after imposition of 
tax -— Municipal Board of Meerut im- 
posing Octroi on import of Indian made 
foreign liquor and country liquor for 
consumption by a notification dated 4-1- 
1975 — Rule 131 Proviso of the Munici- 
pal Account Code exempting liquor from 
Octroi having been made in 1925 was 
ineffective in relation to the notification 
of Municipal Board, Meerut — S, 157 (3) 
comes into play after a tax has been 
imposed — Order of exemption under 
S. 157 (3) dated 1-3-1961 was not appli- 
cable to Municipal Board of Meerut. 
1975 All LJ 84, C. M. W. P. No. 5643 of 
1973, D/- 24-10-1977 (All) and C. M. W. 
P. No, 664 of 1976, D/- 20-12-1977 (AÑ), 
Overruled. 


S. K. Suri, for Petitioners; Standing 
Counsel and S. S. Bhatnagar, for Oppo- 
site Parties. 


GW/GW/D642/79/DHZ 


AIR 1980.NOC 71 (ALL.) 
== 1980 All. L. J. 66 
FULL BENCH 
C. S. P. SINGH, R. M. SAHAI 
AND R. R. RASTOGI, JJ. 

M/s. The Fertilizer Corporation cf 
India, Gorakhpur, Applicant v. Commis- 
sioner of Sales Tax, U. P., Lucknow, Re- 
spondent, 

Sales Tax Reference No. 731 of 1978, 
D/- 19-10-1979. 


U. P. Sales Tax Act (15 of 1948}, Sec- 
tions 3, 2 (aa), 2 (e) — Business — Defi- 
nition of — Company manufacturing 
fertilizers — Running canteen for em- 
ployee to discharge statutory obligations 
— Sales from Canteen not exigible to 
tax. AIR 1965 All 86 held no longer good 
law in view of AIR 1978 SC 1591, 


A.LR. 


Where the assessee, a Government of 
India undertaking manufacturing ferti- 
lizers was during the assessment year 
1968-69, running a canteen on a non- 
profit basis for welfare of its employees 
in order to-discharge its statutory obli- 
gation under the Factories Act, the turn- 
over of sales of the canteen would not 
be liable to tax under the Act, and the 
activity of running canteen would not 
amount to carrying on the business of 
buying and selling goods by the asses- 
see, AIR 1965 All 86 held no longer good 
law in view of -AIR 1978 SC 1591. Case 
law discussed. - , 


An activity, which is incidental or an- 
cillary to trade or commerce will not 
constitute the business of the assessee, 
and the sales turnover as a result of an 
incidental or ancillary activity would 
not be liable to tax. Further, canteens 
run by companies do not constitute its 
business but an incidental or ancillary 
activity. The canteen sales are excluded - 
from tax only on this premise, 

S. R. Misra, for Applicant; 
Counsel, for Respondent, 


LW/LW/G168/79/DVT 


Standing 


AIR 1980 NOC 72 (J.&K,) . 
= 1980 Cri. L. J. 292 
FULL BENCH 
MIAN JALAL-UD-DIN, C. J. 

DR. ADARSH SEIN ANAND 
AND G. M. MIR, JJ. 
Manohar Nath Sher, Petitioner v. 

State of J. & K., Respondent. 

Criminal Revn, No. 22 of 1979, D/- 
31-7-1979. 

J. & K. Criminal P. C. (23 of 1989), 
Svt.), Sec. 435 (4-A) (Introduced by Act 
37 of 1978 A. D.) — Interlocutory order 
— What is — Production of documents 
— Order allowing or refusing privilege 
to Government under Sec. 123, Evidence 
Act — Interlocutory order — Revision 
against not maintainable. (Constitution 
of India, Article 134 — Criminal P, C. 
1974), S. 397 (2) — Evidence Act (1872), 
S. 123 — J. & K. Evidence Act (13 of 
1977 Svt.), S. 123). `- 

An 'interlocutory order’ is one which 
is passed at some intermediate stage of 
a proceeding to advance the cause of 
justice, for the final determination of 
the rights between the parties and are 
procedural steps taken in an adjudica- 
tion for assisting the parties in the 
prosecution of their cases. However, if 


1980 


the decision on an issue brings to an 
end a suit or proceedings, the. order, 
even if made at an intermediate stage, 
would be a ‘final order’. But if the 
suit or proceeding is still alive in spite 
of the order, one way or the other, 
ahd has got to be tried in the ordinary 
way, no finality is normally attached to 


such an order, at whatever stage 
during the proceedings it may have 
been made. Thus, an ‘interlocutory 


order’ made by a Court without juris- 
- diction, can be interfered with in revi- 
sion at an early stage, because an order 
without jurisdiction is a nullity in the 
eye of law and if proceedings are 
allowed to continue in such a case, the 
harassment of the litigant would be 
much greater, as he would have to face 
trial, which ultimately will have.to end 
in his favour. In those cases the bar of 
Sec, 435 (4-A) of Criminal P. C. would 
not be attracted as the acceptance of the 
plea of the accused wotld bring those 
proceedings to an end, 


An order allowing or disallowing a 
claim of privilege to the State under 
Section 123 in respect of production of 
documents does not put to an end the 
proceedings in which the order is made. 
Such an order is only a step in the 
proceedings and only relates to a pro- 
cedural matter and does not purport to 
decide the rights of the parties. Such an 
order can only be termed as an ‘inter- 
locutory order’, Hence the bar under 
Section 435 (4-A) is attracted and the 
revision petition against such order is 
not maintainable, (1965) 1 Cri LJ 94 
(SC), Rel. on. 1978 Cri LJ 165 (SC), 
Disting. 


Per Mir, J. (Concurring) —- The order 
disposing of the application for sum- 
„moning the records claimed by the 
prosecution. as privileged documents 
must be held to be in the nature of an 
interlocutory order also on the ground 
that it purported to hava postponed the 
adjudication of the issue between the 
parties till the Court had the final 
opportunity to appreciate the evidence 
of the prosecution witnesses, 


K. N. Raina, for Petitioner; K. N. 
Bhatt, for Respondent. 


. LW/AX/G599/79/GSN’DVT 
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special - tribunals 


Notes of Cases 73 - 35 


AIR 1980 NOC 73 (MADH. PRA.) 
= 1980 Lab, I. C. 112 
FULL BENCH 


G. P. SINGH, C. J., U. N. BHACHAWAT 
AND C. P. SEN, JJ. 


Mohd, Ismail, Petitioner v. The Pre- 
siding Officer, Central Government, 
Industrial Tribunal-cum-Labour Court, 
Jabalpur and another, Respondents. 


Misc. Petns. Nos. 676 of 1976 and 570 
of 1977, D/- 10-10-1979. 

Industrial Disputes Act (1947), Sec- 
tion 33-C (2) — Labour Court — Juris- 
diction under S. 33-C (2) — Not barred 
by S. 22 of Payment of Wages Act on 
ground that application lies under S. 15 
of the latter Act for recovery of 
amount. AIR 1967 Madh Pra 155 and 
Misc. Petn. No. 133 of 1970, D/- 8-1-1970 
(Madh. Pra.), Overruled. Payment of 
Wages Act (1936), Ss. 22, 25; Minimum 
Wages Act (1948), S. 24). 


An application under Section 33-C (2) 
of the Industrial Disputes Act, 1947, is 
not barred by virtue of Section 22 of 
the- Payment of Wages Act where an 
application lies also under Section 15 of 
the Payment of Wages Act for recovery 
of that amount. AIR 1967 Madh Pra 155 
and Misc. Petn, No. 133 of 1970, D/- 
8-1-1970. (Madh Pra) Overruled. Case 
law discussed, 


Labour Court is not a Civil Court and 
the application filed under S. 33-C (2) 
is not a suit and as such Labour Court 
has got jurisdiction to entertain claims 
arising out of deductions from wages or 
delay in payment of wages and the 
Labour Court is not debarred from entèr- 
taining such claims in spite of Sec- 
tions 15 and 22 of the Payment of Wages 
Act. Claims under S, 33-C (2) are not 
restricted only in respect of claims refer- 
able to settlement, award or the relevant 
provisions of Chapter V-A as mentioned 
in Section 33-C (1). A claim under Sec- 
foin 33-C’ (2) can also -include a claim 
which is provided under the statute or 
otherwise, 


The Labour Court cannot be regarded 
as a Court of general jurisdiction, it is 
as such a special tribunal as the autho- 
rity appointed under the provisions of 
the Minimum Wages Act or Payment of 
Wages Act. Each of these tribunal has 
jurisdiction in respect of matters speci- 
fied in the enactment constituting them 
and in any other enactment. There may 
“be overlapping of jurisdiction of these 
over some matters, 


36 Notes of Cases 74- 


There is nothing strange or unusual in 
more than one forum having jurisdic- 
tion over the same matter. Neither Sec- 
tion 24 of the Minimum Wages Act nor 
Section 22 of the Payment of Wages Act 
bars the jurisdiction of a Labour Court 
to entertain and adjudicate upon an ap- 
plication under Section 33-C (2) of the 
Act, The Labour Court is a judicial or 
at least a quasi-judicial Tribunal but not 
a Civil Court and the jurisdiction of the 
Labour Court not having been barred by 
the express provision of either Sec, 22 
of the Payment of Wages Act or Sec- 
tion 24 of the Minimum Wages Act, it is 
against the well-setttled canons of inter- 
pretation of statutes to imply any such 
bar to the jurisdiction of. the Labour 
Court ‘which is not created: by any sta- 
tute. 


P. C. Naik, for Petitioner; P. S. Nair 
with Mr. L. S. Singh, for Respondents. 


KW/LW/G2/' 79/ DVT 


AIR 1980 NOC 74 (MADH. PRA.) 
== 1980 Lab. I. C. 160 
FULL BENCH 
G. P. SINGH, C. J., J. S. VERMA, 
M. L. MALIK, U. N. BHACHAWAT 
AND C. P. SEN, JJ. 

Madhya Pradesh State Road Transport 
Corporation, Petitioner v. Heeralal and 
others, Respondents. 

Mise, Petn, No. 10 of 1977, D/- 28-9- 
1979. 


M. P. Industrial Employment (Stand- 
ing Orders) Act (26 of 1961), Schedule, 
Items XI, XII, XIII and Standard Stand- 
ing Orders, Order 11 — Road Transport 
Corporations Act (1950), Sec. 45 (1) — 
Regulation under Regn, 59 — M. P. Road 
Transport Corporation — Retiring its 
employee on superannuation in 1966 — 
Not competent — Standing. Order 11 
supersedes Regn. 59. 1977 Lab IC 1266 


(Madh. Pra.), Overruled, (Industrial Em-' 


ployment (Standing Orders) Act (1946), 
Schedule, Item 8 — Constitution of 
India, Art, 254). f 


Where the M. P. Road Transport Cor- 
poration sought to retire its employee 
on 1-10-1966 on his then attaining, the 
age of 58 years, held the retirement was 
invalid as on that date there was 
neither any effective regulation nor any 
Standard Standing Order covering re- 
tirement on superannuation. When Regu- 
lation 59 of the Regulations- framed: un- 


A. I. R: 


der the Road Transport Corporations 
Act (1950) came into force on Ist June, 
1970, it brought about the employee's 
retirement as he had already completed 
58 years of age in 1966 and he could 
not be deemed io have retired on 2nd 
November, 1973, when Standard Stand- 
ing Order 14-A dealing with. retirement 
was added. 1977 Lab IC 1266 (Madh Pra) 
(FB), Overruled, 1972. Lab IC 644: (SC), 
Rel, on. 


The Regulations under Section 45 (1) 
of the Road Transport Corporations Act 
(1950) weré made on the 1st June, 1970 - 
and were not effective from any earlier 
date and thus the retirement order dated 
26-9-1966 could not be sustained under 
it. 

. The Standard Standing Order 1t:-of 
the M. P. Industrial 
(Standing Orders) Act (26 of 1961) also 
did not permit retirement of an emplo- 
yee on attaining a particular age. a8 


The termination of employment‘ cover- 
ed by Item No, XI, of the Standing 
Order Act is a termination which is 
brought about by an act of the employer 
or employee and does not automatically 
follow as in the case of retirement on 
attaining a particular age. Standard 
Standing Order 11 is confined to the 
matter: of termination of employment 
and the notice thereof to be given. to the 
employer or the employee as contained - 
in Item XI in the Schedule. Having 
been made in exercise of the power 
flowing from Item No. XI read. with 
Section 21 of the Standing. Orders, Act, 
the scope of Standard Standing Or- 
der 11 cannot be widened by construc- 
tion to include something which is not 
included in Item No. XI. Retirement on 
attaining a particular age is beyond the 
purview of Item No, XI and, therefore, 
it is also beyond the purview of 
Standard Standing Order 11. It was only 
in 1973 that Item XV referring: to: age 
of retirement was included as a matter 
in the Schedule and thereupon Standard 
Standing Order No. 14-A was made 
covering cases of retirement on: attain- 
ing a particular age. Within the frame- 
work of Standard Standing Order 11 it 
was not possible for the Corporation to 
decide to retire all its employees on at- 
taining the age af 58 years and to give 
effect to that decision. 


The Standing Orders Acts are special 
laws dealing with conditions of employ- 
ment of industrial workers and so on 
principles of construction their provi- 
sions prevail over the general provision 


Employment `- 


1980 


contained in Section 45 (2) (e) of the 
Road Transport Corporation. Act. The 
regulations made, therefore, cannot have 
any effect on matters contained in the 
Schedule to the Standing Orders Acts on 
which standing orders car be made un- 
der those Acts for industrial workers. 
The regulations can, however, be opera- 
tive even in respect of ` industrial 
workers on matters not included in the 
Schedule to the Standing Orders Acts. 
The only method by which the regula- 
tions can be applied to matters contain- 
ed in the Schedule to the Standing 
Orders Act is either to notify them un- 
der Section 13-B of the Central Stand- 
ing. Orders Act or Section 2 (2) .of the 
Madhya Pradesh Standing Orders Act, 
às: the case may be, or to have them 
certified as standing orders in accord- 
ance with the procedure laid down in 
those Acts. roe 


Till 1973 retirement on superannuation 
was not included as a matter in the 
Schedule to the Standing Orders Act 


and the Standard Standing Orders. did. 


not cover such a matter. Regulation 59 
deals with compulsory retirement on ‘the 
completion of particular age and thus 
deals with a matter which was not 
covered till 1973 by the Standing Orders 
Act and the Standard Standing Orders. 
Consequently till 1973, there could’ be 
no inconsistency between the Standing 
Orders Act and Standard Standing 
Orders on one part and Regulation 59 
on the other and the regulation when 
made became effective and applied to all 
employees of the Corporation. But when 
in 1973 ,the subject of retirement .on 
superannuation was inclidéd; in the 
Schedule to the Standing -O@rders Act 
and Standard Standing Order 14-A was 
made on that’ matter, the industrial 
employees ceased’ to be governed by 
Regulation 59, Standard Standing Order 
14-A alone applied from 2nd November, 
1973 to industrial workers. 


Article 254 of the Const:tution is con- 
fined: to matters. in the Concurrent: List 
and ‘the. conflict between the- Regulations 
and the Standard Standing Orders .could 
not be solved by recourse to Art. 254. 


V. S- Dabir, with S. K. Dubey, 
Shoukatali and A. G. Dhande, for, Peti- 
tioner; H. W. Upadhyaya, fòr. Respon- 
dent No.. 1... : 


KW/LW/F999/79/DVT 
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AIR 1980 NOC 75 (MAD) 
= 1980 Tax: L. R. 1618 
FULL BENCH 
RAMAPRASADA RAO, C. Ji, - 
NATARAJAN AND VENUGOPAL, JJ. 
Arunachalam. Pillai. & Sons, Peti- 
tioners v. State of Tamil Nadu, Respon- 
dent, ; : 
T. Œ. Nos. 253 and 254 of 1977, D/- 
12-10-1979. i ; me 


(A) Tamil Nadu General Sales Tax 
Act (1 of 1959), Ss. 32, 34 — Revision — 
Power conferred on Deputy Commis- 
sioner — Scope. — Person aggrieved. can 
move Deputy Commissioner to exercise 
suo motu power of. revision. 


If a statute invites a public officer 
with authority to do an act in a speci- 
fied’ set of circumstances, it is his duty 
to exercise that power which is invested 
in. aid of enforcement of a right. The 
suo motu power of revision under Sec- 
tion 32 of the Act is conferred on- the 
Deputy Commissioner to ensure that in- 
justice to- the. assessee or to the revenue 
is avoided. . The exercise of that power 
by the Deputy Commissioner is not dis- 
cretionary, _ and if conditions for exer- 
cise of that power are’ shown: to exist, 
the Deputy Commissioner: cannot decline 
to exercise that power. Otherwise, he 
can be compelled to exercise that power 
by issue of a writ of mandamus by High 
Court, Such being the scope, extent and 
width of the power of the Deputy: Com- 
missioner under Section 32, it is in- 
correct to state that the power can: be 
exercised only by the authority vested 
with that power. Any party aggrieved 
could move the Deputy Commissioner ‘to 
exercise. the suo motu power of révi- 
sion. If the Deputy Commissioner: fails 
to exercise his jurisdiction under “Sec~ 
tion 32, amy person aggrieved could 
move the Deputy Commissioner to’-éxer- 
cise the suo motu power of revision: 
There is nothing in law preventing an 
assessee from drawing the attention of 
the- Deputy. Commissioner to: any. defect 
present in the order of the authorities 
specified under Section 32 of the Act. 
When the suo motu power of revision by 
the Board under Section. 34. (1). can be 
invoked by an: assessee, there. is no rea- 
son why the suo motu power of revision 
by the Deputy Commissioner cannot be 
invoked by an assessee, when: the’ cir- 
cumstances for the exercise of that 
power are shown to exist. (1972) 30 STC 
410 (Mad), AIR 1973 SC 2307 and (1972) 
30 STC 412 (Mad), Rel. on. 


38 Notes of Cases 76 


_ (B) Tamil Nadu General Sales Tax 
Act (1 of 1959), S. 32 (2) (b) — Revision 
— Scope — Appeal against assessment 
dismissed as barred by limitation — No 
“effective appeal” within the meaning of 
S. 33 (2) (b) — Revision by Deputy 
Commissioner maintainable. 


Where the appeals before the Appel- 
late Asisstant Commissioner and the 
Tribunal were dismissed on the ground 
of limitation, it cannot.be said that the 
orders have been made the subject of 
an appeal to the Appellate Assistant 
Commissioner or the Appellate Tribunal 
within the meaning of Section 32 (2) (b) 
of the Act: The appéals in the circum- 
stances would be ineffective appeals as 
they have been dismissed on the tech- 
nical ground of delay. When the appeals 
-were dismissed on the technical ground 
of limitation, there were no “effective 
appeals” either before the Appellate As- 
sistant Commissioner or before the Tri- 
„bunal and the Deputy Commissioner will 
have, therefore, jurisdiction under Sec- 
‘tion 32 to entertain a revision against the 
original assessment orders, So the Deputy 
Commissioner cannot decline to exercise 
his revisional jurisdiction under Sec, 32 
on the ground that the assessee was not 
diligent in filing an appeal. If he was 
. diligent in preferring an appeal, there 
would have been no occasion or need 
for the assessee to invoke the jurisdic- 
‘tion of the Deputy Commissioner under 
“Section 32. As an appeal excludes the 
jurisdiction of the Deputy Commissioner 
‘under Section 32, and as the appellate 
‘power and revisional power of the 
Deputy Commissioner are mutually ex- 
clusive, the exercise of revisional power 
under Section 32 cannot be declined on 
. the ground of lack of diligence in filing 
an appeal. Having refused to entertain 
the appeal as time barred, the same 
ground cannot be again availed of to 
refuse to exercise revisional jurisdiction, 
thus ‘shutting out the remedy of appeal 
as well as revision on the same ground 
of filing belated appeals. (1963) 14 STC 
724 (Mad) and AIR 1973 SC 2307, Rel. 
on, z 


S. Ramalingam, for Petitioners; K. 
Venkataswami, Addl. Govt, ‘Pleader, for 
Respondent. 3 
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AIR 1980 NOC 76: (PUNJ. & HAR.) 
= 1980 Tax. L. R. 1632 
FULL BENCH 

S. S. SANDHAWALIA, C. J., M. R. 

SHARMA AND S. S. SIDHU, JJ. | 

M/s. Sterling Steels and Wires Ltd., 
Hoshiarpur, Petitioner v, State of Pun- 
jab and otheřs, Respondents. i 


Civil Writ Pecn. No, 304 of 1979, D/- 
30-10-1979, . 


_ (A) Precedents — It is not open to a 
Bench of co-ordinate jurisdiction to take 
a contrary view. . . 


(B) Punjab General Sales Tax Act, 
(46 of 1948), Ss, 4, 5 and 5 (3) — S. 5 (3) 
was in the nature of proviso to Ss. 4 & 
5 -—. (Interpretation of Statutes — Pro- 
viso — Interpretation of). 


Section 5 (3), when introduced was in 


‘the nature of proviso to charging Sec- 


tions 4 and 5 and could not be construed 
as repeating those sections. 


It is settled law that a proviso to a 
section is not independent of it and is 
in a sense subsidiary to the main sec- 
tion. It does not necessarily repeal the 
main section and merely carves out 
from the main provision a class or a 
category to which the application of the 
main provision is restricted to the extent 
of the matters contained in the proviso. 


“The proviso andthe main section have 


to be read together, 


(C) Punjab General Sales Tax Act (46 
of 1948), Ss. 4B, 5 (3) — S. 4B is appli- 
cable to declared goods, 


Section 4B is: applicable to declared 
goods in the eventualities contemplated 
by the Section. ` A 


Sections 4, 4-A and 4-B of the Act 
continue to be the charging sections. 
Section 5 (1) quantifies the tax, Sec. 5 
(2) relates to the determination of 
taxable turnover on the basis of which 
assessment” of tax has to be made, and 
Section 5 (3) fixes the stage of the levy 
in respect of the declared goods. It is 
not correct to say that since the dealers 
who consume such goods in the process 
of manufacture do not effect any sale 
they -are not Hable to pay any tax. As 
a matter of fact the law recognises the 
imposition .of sales tax even on those 
purchases of goods which are utilised’ or 
disposed of contrary to the conditions 
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mentioned in the registration certificate 
on the strength of which they have been 
purchased, In that event it matters little 
whether the dealer disposing of goods 
in violation of the conditions of the re- 
Gistration certificate makes a purchase 
or a sale, The tax is imposed because 
the conditions prescribed in the regis- 
tration certificate have been violated. 
Section 4-B in a way clarified the law 
and laid down that where raw materials 
are consumed for manufacture of tax- 
free goods, or where such goods were 
sent out of the State of Punjab in any 
manner other than by way of sale in the 
course of inter-State trade or where 
such goods were used for a purpose 
other than that of sale within the State, 
or in the course of inter-State trade or 
commerce etec, etc., the goods would be 
exigible to tax. In order to bring this 
section in line with the principle con- 
tained in Section 15 of the Central Act 
it was expressly provided that the sales- 
tax would be payable only if these. goods 
are not exigible to purchase tax under 
the other provisions of the Act. Case 
law discussed, 


(D) Punjab General Sales Tax - Act 
(46 of 1948), Ss. 4-B and 5 (3) — S. 5 
(3) -doés not exclude applicability of 
S., 4-B or any other section in case of 
declared goods, 


Section 5 (3) does not exclude applica- 
bility of Section 4-B in case of declaréd 
goods, 


Section 5 .(3) (b) ccntemplates the 
cases of those dealers who merely pur- 
chase and sell goods in the normal 
course of their trade instead of utilising 
these goods in the process of manufac- 
ture, In any event, there is no conflict 
between Section 5 (3) and Section 4-B 
and since they can stand side by side 
they have to be interpreted in a harmo- 
nious manner. All that Section 5 (3) re- 
quires is that the tax snould be levied 
on the declared goods at one stage and 
no dealer should be call2d upon to pay 
the tax twice over. This safeguard also 
finds an express mention towards the 
penultimate part of Section 4-B. 


-(E) Punjab General Sales Tax Act 
(46 of 1948), S. 4-B — S, 4-B is not 
ultra vires Art. 286 of the Constitution 
or S. 15 of the Central Sales Tax Act — 
It indeed carries into effect mandate of 
S. 15 of Central Sales Tzx"Act ((1) Con- 
, stitution of India Art. 286; (2) Central 
. Sales Tax Act (1956), S. 15). 1975 Tax 
' LR 1935 (SC), Rel. on. 
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Bhagirath Das with S. K. Hirajee and 
B. K. Gupta, for Petitioner; D. S. Bopa- 
rai, Dý. Advocate General (Punj), for 
Respondents. 


KW/LW/F941/79/SNV 


E: 





AIR 1980 NOC 77 (PUNJ. & HAR.) 
= 1980 Lab, I. C. 123 
FULL BENCH: 


S. S. SANDHAWALIA, C. J., B. S. 
DHILLON AND R. N. MITTAL, JJ. 


-Hari Palace, Ambala City, ‘Petitioner 
v. The Presiding Officer, Labour Court, 
Rohtak and another, Respondents, 

Civil Writ Petn. No. 3521 of 1977, Di- 
2-4-1979, 


(A) Industrial Disputes. Act Abi 
Sch, 2, Item 3 — Termination of service 
held illegal — Order for reinstatement 
with continuity of service made — Back 
wages — Gainful employment of emplo- 
yee during period — Onus — Grant of 
full back wages without specific claim 
thereof is valid. 1975 Lab IC 457 (Rom), 
Dissented from, 


Where the dismissal of an employee 
is held illegal and the employee is re- 
instated with continuity of service, lhe 
normal relief would be the payment ‘of 
full wages from the date of dismissal, 
and it is for the employer to raise this 
matter and prove that the employee had 
been earning wages for the whole or any 
part of the period in question. AIR 1964 
Punj 313; 1978 Lab IC 1667 (SC) and 
1979 Lab IC 290 (SC), Foll; 1975 Lab IC 
457 (Bom), Dissented from, 


(B) Constitution of India, Art, 226 — 
Finding of fact by Labour Court based 
on evidence — High Court will not in- 
terfere. 


Where the Labour Court after taking 
into consideration relevant evidence 
comes to a finding that the employer has 
abruptly terminated the services of the 
workman and there was no abandon- 
ment of post by wilful absence from 
duty, the finding being one of fact and 
being based on evidence the High Court 
would not interfere. T 

N. K. Sodhi, for Petitioner; 
Liberhan, for Respondent No, 2. 


KW/KW/F899/79/MVJ 


M. S. 
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AR 1980 NOC 78 (PUNJ. & HAR.) 
f = 1979 Punj. L. J. 238 : 


“‘BHOPINDER SINGH DHILLON AND © 


S, S. SIDHU, JJ. 

_Sat Parkash and others, Petitioners v. 
State of Haryana and another, Respon- 
dents, 

„Civil, Writ No, 141. ‘of 1979,, D/- 16-2- 
1979: 

Haryana Municipal Act (24 of 1973). 
Ss. 4 (1), (3) — Notifications under — 
Site plan of notified area to be includ- 
ed within Municipal limit not published 
—— Persons interested not in a position 
to raise objection — Notifications quash- 
ed. >i 
Harbhagwan Singh {with S. K. Ahlu- 


walia), for Petitioners, A. S. Nehra, 
Addl. Advocat CRBEre: Haryana, for 
Respondents, 


*KW/KW/F704/79/AS/LGC 


.¢ 


JAIR 1980 NOC 79 (RAJ:;) 
‘= 1979 Raj. L. W. 129 
S. K. MAL LODHA, J. 
Rajendra Prasad and another, Peti- 
tioners v. ‘Girdharilal, Non-Petitioner. 
Civil Revn: No. 366 of 1974, D/- 1-2- 
1979 0 


Transfer of Property Act (1882), Sec- 
tion 114 — Consent decree in ejectment 
suit giving concession to judgment-debtor 
that ‘in ‘case he continues to pay rent 
monthly decree-holder shall not eject 
him — Failure of judgment-debtor ‘to 
fulfil his obligation — Court cannot grant 
him any relief, 


R. P. Dave, for Petitioners; R. R. 
„Nagori, ‘for Non-Petitioner, a 


CW/FW/B315/79/JHS | 


AIR 1980 NOC 80 (RAJ.) 
= 1979 Raj. L. W. 201 
(JAIPUR BENCH) 
N. M. KASLIWAL, J. 
Kesar Das, Appellant v. 
. ‘Chandra Vyas, Respondent, 
Civil Second Appeal No. 165 of 1978, 
D/- 20-3-1979. ` 
(A) Rajasthan Premises (Control of 
Rent & Eviction) Act (17 of 1950), Sec- 
tion 13 (1) (c) — ‘Material alteration’ or 
not — Question of law. (Civil P, C. 
(1908), S. 100). 


. Harish — 


A.LR. 

‘Ascertaining the meaning of the ex- 
pression ‘materially altered’ occurring in 
Section 13 (1) (2), and whether the con- 
struction made by the tenant amounts to 
material alterations within the meaning 
of the Act, will be a finding of law. 


In a suit based on material alterations 
the Court has first to record a ‘finding 
about the actuel construction made by 
the tenant and thereafter has to form 
an opinion as tc whether these construc- 
tions have materially altered the près 
mises, AIR 1957 SC 49, Foll. 


(B) Rajasthan Premises (Control of 
Rent & Eviction) Act (17 of 1950), S. 13 
(1) (c) — ‘Material alteration’ — How ‘te 
determine — Explained. (Words and 
‘Phrases — ‘Material alteration”) 


The case of alterations or constructions 
made by a tenant whether amount to 
material alteration or not has to be de- 
cided in each case on its own facts. 


In the instant case, the tenant has not 
only raised the height-of the side walls 


of the room tut has also raised ‘the 


height .of the door. He . has ‘totally . 
changed the slove of the roof from two 
sides to one side only. The earthern pots 
on the roof have been changed by 
cement sheets, Thus the structure of the 
room ‘has also keen changed, These con- 
structions cannct be said to be merely 


ordinary repairs or improvements but 


amount to material alterations in the suit 
premises. The mere fact that the con- 
structions can b2 removed does not alter 
the situation as almost any construction, 
permanent or temporary, can be remov- 


‘ed. Whether a construction is permanent 


or temporary is only a question of the 
intention of the person making it. -It 
does not effect the question whether the 


‘construction materially alters the ac- 
‘commodation or not. AIR 1973 Raj 35, 


1973 Ren CJ 548 (Punj), 1976 Ren CJ 
191 (Raj) and AIR 1976 Raj 160, PEE 
AIR 1967 SC 643, Foll. 


H. N. Bhandari and R; S. Yadav, for 
Appellant; P. C. Jain and Prem ree 


‘for Respondent. 
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restriction in the 
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AIR 1980 NOC 81 (ALL.) 
R. B. MISHRA, J. 


Ram Chandra Puri, Petitioner v. Sharda 
Prasad, Respondent. 


Civil Mise. Appin. No. A 137 of 1979 in: 


_Ele. Petn. No. 23 of 1977, D/- 9-7-1975. 


fA) Civil P. C. (1908) O. 6, R. 16 — àp- 
plicability to election petitions. (Repres2n- 
tation of the People Act (1951), Sec- 
tion 87). l 

Tn view of Section 87 af the Represen- 
tution of the People Act, it must be held 
that O. 6, R. 16, C. P. C. does apply e~en 
to election petitions in the absence of eny 
Representation of zhe 
People Act itself. AIR 1976 SC 744 Eel, 
on. : 
` (B) Representation of the People Act 
(1951), Sec. 83 (1) — Material facts znd 
full particulars — Defect in pleading — 
Effect, (Civil P. C. (1908), O. 6, R. 16- 


Material facts, as contermplated by -S2c- 
tion 83 (1) (a) must be pleaded in ~he 
election petition, as they give the caase 
of action and in, order to succeed, the el2c- 
tion petitioner has to estaklish those facts. 
The material facts, as pleaded, cannot e, 
subsequently, amended afzer the exp.ry 
of the period of limitation for presentmg 
an election petition, but fall particulers, 
as contemplated by -Section 83 (1) (b) of 
the Act are only to comp-ete the picture 
and they can be amended even after the 
expiry of the period of limitation “or 
presenting the election petition. The ncn- 
supply of material facts will not make cut 
the cause of action and paras of the elec- 
tion petition which do not give material 
facts regarding corrupt practice etc. may 
be struck off in proper cases. : 


(C) Civil P. C.. (1908), O. 6, i 2 — 
Pleadings — Construction. - f 

A‘ pleading has to be ‘r2ad as a halë 
to ascertain its true import. It is rot 
permissible to cull out a -sentence or 
passage and to read it out of the context, 
in isolation. Although it is the substar-ce 
and not merely the form that has to be 
locked ‘into, the pleading has to be cm- 
strued as it stands without `. addition or 
subtraction of words, or change of -ts 
apparent grammatical sense. The inten 
tion of the party concerned is to e 
gathered primarily, :from the tenor and 
terms of his pleading taken as a who-e. 
AIR 1976 SC.744. Rel. on. í 

(D) Representation of the People Act 
(1951), Sec. 123 (4) — Statement in refa- 
tion to private character of candidae, 

1980 Notes/3 (2) VI. 


N 


Cases 81-82 4l 


Public and political character of a 
candidate is open to scrutiny and can be 
severally criticised by his opponents but 
not so his private or personal character. 
Even false statements “of the public. cha- 
racter of the candidates are not brought 
within the mischief of Sec, 123 (4). 

(E) Representation of the People Act 
(1951), Section 123 (7) — Assistance from 
person in Government service — Whe- 
ther a person was in Government service 
or not — This is disputed question of fact 


-to be decided after evidence — It will be 


pre-judging the issue in striking out 
paras in election petition under O, 6, 
R. 16 Civil P. C. on ground that certain 
person: was' not Government’ servant. 

(F) Civil P. C. (1908), O. 6, R. 16 — Ap- 
plication under, for striking out certain 
paras in election petition made much 
after framing of issues and at stage of 
recording evidence — Application dis- 
missed on ground of delay. 
GW/HW/D767/79/DHZ. > 

AIR 1980 NOC 82 (ANDH. PRA.) 
== (1979) 2 Andh LT 70 


MADHAVA REDDY AND 
JEEVAN REDDY, JJ. 


Desari Venkanna, Appellant v. Desari 
Venkamma and others, Respondents. . 

A. S. No, 363 of 1975, D/- 30-3-1979. 

Evidence Act (1872), Sec. 44 — Decree 
against minor -— Gross. negligence of 
guardian in conducting suit. (Civil P. C. 
(1908), Sec, 11 and 0-32, Rr. 1 and 3). 

Though. Sec. 44 of the Evidence Act in 
terms. does not. entitle the -avoidance of 


`- any judgment, decree or ‘order of a Court 


except on grounds of fraud or collusion, 
pross negligence of a guardian or next 
friend is also a ground for such avoidance. 
The principle upon which the- minor is 
held bound. by the previous decision is 
that he can be represented by the guar- 
dian or his next friend for a suit cannot 
be institutéd by’ or against a minor except 
through his guardian or next friend as 
the case may be. When the guardian or 
next friend does not act with due dili- 
gence, there is no representation on behalf 
of the minor, either because there was no 
guardian or next friend or because the 
persori who has been so appointed has-not 
acted or has acted with gross negligence, 
which results in the minor not being re- . 
presented before the Court. Consequently 
any finding or .judgment against: the 
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minor cannot be sustained as binding on 
such minor. 

In the previous suit, the guardian had 
engaged a Senior Counsel and placed all 
the material before him, but the counsel 
failed to raise a plea which was available 
to the minor. But that in the absence of 
any other factor is not sufficient to hold 
that the guardian was guilty of gross 
negligence so as to entitle the minor to 
avoid judgment and decree in that suit. 
The present suit filed by the plaintiff 
after attaining majority must, therefore, 
fail on the ground that all the findings in 
the previous suit constitute as res judicata. 

C. N. Babu, for Appellant; P., Rama- 
krishna Raju (for No. 1) and G. V. L. 
Narasimharao. (for No. 2) for Respon- 
dents. 


LW/CX/G547/79/JHS 


AIR 1980 NOC 83 (ANDH. PRA.) 
= 1980 Tax. L. R. 364 
FULL BENCH 


C. KONDIAH C. J.; RAMACHANDRA 
RAO, CHENNAKESAV REDDY, 
' GANGADHARA RAO AND 
P. A. CHOUDARY, JJ. 


Commissionėr of Income-tax, Andhra 
Pradesh, Hyderabad, Applicant v. M/s. 
Krishna Mining Co., Gudur, Respondent. 

Case Referred No.-135 of 1976, D/- 24-8- 
1979.. 

_ Income-tax Act (1922), Section 26-A 
— Partnership firm —' Registration . — 
Minors admitted to benefit of partnership 
— Minors shares in . losses not 
specified — Deed ` providing ` 
sharing of profits and losses in ratio ‘as 
specified —- Held, firm was entitled to 
benefit of registration. 
(1932), Section 30) — (Income-tax Rules 
(1922), Rr. 2, 3, 4). 


Section 26-A confers a beneficial right 
or interest on a firm entitling it for re- 
gistration for the purposes of the Act if 
-thé application made by it furnishes the 
requisite particulars | prescribed by 
Rules 2, 3 and 4 of the Income-tax Rules, 
(1922). The application must be signed by 
all the partners_personally. 

In order to entitle a firm for registration 
there must exist a valid and genuine 
partnership constituted under an instru- 
ment. No deed of partnership which 
traverses beyond the scope of Section 30 
_ of the Partnership Act can be regarded as 
valid for the purpose of registration under 
Section 26A. Such deed of partnership 
must specify either expressly or by im- 


. the 


for. 


(Partnership Act — 


A.L R. 


shares of 
intendment and 
object of the requirement and 
of specification of -the individual 
shares of the partners may be gathered 


individual 
partners, The 


plication, . the 


‘on a reasonable and fair reading of the 


whole document of partnership with the 
particulars furnished in the application. 
The specification of the individual shares 
of the partners may be either express or 
implied or worked out. It is one of inten- 
tion or object of the partners who con- 
stituted the firm. The specification of the 
shares of the partners is required for the 
purpose of distributing the profits or 
losses, as the case may be, among the 
partners and for enabling the income-tax 
authorities to make proper assessment 
on the true income of each one .of . the 
partners of the firm. Section 26-A does 
not indicate that the specification of the 
shares is for ` distributing the profits or 
losses. ‘But that is normally implied. 

The term ‘spezifying’ is not - defined 
either in the Act or in the rules made 
thereunder. It has, therefore, to be inter- 
preted reasonably and fairly. It is well 
settled that the instrument of partnership 
must be -construed: reasonably. The term 

“specify” used in Section 26A and Rule 2 
means ‘mentioning, describing or defining 
in detail’ but’ does not mean “expressly 
set out in fractional or other shares,” 
Whether or not there is specification of 
the individual shares of partners, which 
is one of the important ingredients to be 
established to enable a firm to get regis- 
tration for the - purpose of the Act, is a 
mixed question af fact and law to be 
determined on the facts and circumstances 
of each case: 


Where no provision at all for sharing 
of the profits or‘Josses is made in the deed 
of partnership, such a partnership firm is 
not entitled for repistration. Where there 
is provision for sharing the profits only 
but no. losses, such firm also is not entitl- 
ed for.registraticn. Where there is a spe- 
cific provision in respect of sharing of the 
profits as well as losses but a fraction of 
the shares in ‘losses, the firm must be 
registered. Where a minor or minors are 
admitted to the benefits of partnership 
only, the: sharing of ‘the losses must be 
provided amongst the major partners. If 
the major partners have agreed to share 
the losses, if any, without the actual shar- 
ing ratio, they would normally share the 
losses in the same proportion as they 
share the profits ‘in respect of which a 
specific provisior. has been made, unless 
otherwise provided. There can be no hard 
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and fast rule of universal application in 
this regard. Each case. must depend upon 
the reasonable and fair construction of 
the deed of partnership as a whole and 
the particulars furnished in the applica- 
tion for registration and the conduct of 
the parties. (Case law discussed). 1973 
Tax LR 789 (Andh Pra) (FB), Approved. 


The assessee-partnership ‘started in the 
year 1942 with two partners having equal 
shares in profits and losses. Both of them 
were the kartas of their respective Hindu 
undivided families who owned the firm’s 
business originally. There were genuine 
partitions of movable and immovable pro- 
perties among the members of both the 
families by September 3D, 1958. Conse- 
quent upon the partition in each of the 
two families of the partners, there was a 
change in the constitution of the firm 
under a partnership deed drawn on 1-10- 
1958. The members of the divided fami- 
lies became partners including some 
minors who have been admitted to the 
benefits of partnership. The profit sharing 
adopted in the firm constituted under the 
deed of partnership datec October 1, 1958 
maintained the original proportion of the 
profit sharing agreed upon under the 
original deed of partnership which carri- 
ed on business from 12-8-1942. There was 
a change in the constitution of the firm 
consequent upon the partition in each of 
the two families of the pertners in respect 
of their interest in the firm on September 
30, 1958 whereby the members of the di- 
vided families became partners including 
some minors who had been admitted to 
the benefits of partnership., Clause 10 of 
the deed of partnership clearly indicate 
that the losses, if any, shall be borne 
only by the “parties hereto”. The expres- 
sion “parties: hereto” refer to the four 
major partners. The aforesaid clause speci- 
fically mentions ‘that the minors, eight in 
number, had been. admitzed to the bene- 
fits of the partnership ard they shall not 
be liable in’ any manner for -losses. Ad- 
mittedly the profit sharing ratio amongst 
the major as well as the minor partners 
has been clearly indicated in the deed of 
partnership itself. 


Held that the assessee-firm was entitl- 
ed to the benefits of registration under 
Section 26-A for the assessment year 
1959-60. On a careful and proper reading 


of all the clauses of the partnership deed, 


as a whole, it could be sa-d that the major 
partners alone intended to share the 
losses, if any. The respective guardians, 
who represent the bigger family would be 
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liable to bear the loss. incurred by the 


minors. 


P. Ramarao, Standing Counsel, for Ap- 
plicant; S. Parvatha` Rao, for Respondent. 


BX/BX/A563/80/LGC 


AIR 1980 NOC 84 (A. P.) 
= 1980 Tax. L .R. 356 


FULL BENCH 


C. KONDIAH, C. J., 
MADHUSUDHANA RAO AND 
P. A. CHOUDARY, JJ. 


M/s. Nathmal Bankatlal Parikh and 
Company, Nizamabad, Applicant v. Com- 
missioner of Income-tax Andhra Pradesh, 
Hyderabad, Respondent. 

Case Referred No. 71 of 1976, D/- 10-8- 
1979. 


(A). Income-tax Act (1961), Ss. 31 and 
37 — Computation of total income — As- 
sessee claiming deduction of expenditure 
incurred in replacement of motor engine 
on ground that expenditure was revenue 
in character and not capital — Not speci- 
fically pleading for deduction under Sec- 
tion 31 — Whether he can be permitted 


to claim deduction under Sec. 31 — Sec- 
tion 37 when can be invoked. - 
. Simply because the assessee’ contends 


that the expenditure is revenue in charac- 
ter but not capital it cannot be said that 
the assessee cannot be permitted to con- 
tend or bring its case within any of the 
provisions of Sections 30 to 36 which pro- 
vide for deductions pertaining to specific 
items of expenditure, Section 37 (1) being 
a residual provision it. cannot be. taken 
aid of unless and until it is established 
that none of the provisions of Sections 30 
to 36 are applicable to a given case. Be- 
fore examining the question of applying 
Section 37 (i), it is the duty of the assess- 
ing authority to see whether the claim of 
the assessee falls under any one of the 
items of deduction specified in Sections 30 
to 36. Where the case specifically falls 
under any one of the specific provisions of 
Sections 30 to 36, although it was not 
specifically pleaded by the assessee, the 
assessing authority has a statutory duty 
and ‘obligation to consider the claim of 
the assessee pertaining to a particular 
item as revenue expenditure. The quéstiori 
whethér the expenditure in quéstion is 
capital expenditure or revenue expendi- 
ture is not relevant to the application of 
the provisions of Sections 30 to 36. It is 
relevant only in the case of an expendi- 
ture falling under Section 37 (i) There- 
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fore, the approach of the assessing autho- 
rity in considering the claim ‘of the as- 
sessee under Sections 30 to 36 is alto- 
gether different from the one applicable 
to a‘claim under Section 37 (i). 


A close reading of Sections 30 to 36 
makes it abundantly clear that the deduc- 
tions claimed thereunder may fall either 
under the category of ‘revenue expendi- 
ture” or under the category of “capital 
expenditure”. To put it differently, even 
the items falling under “capital expendi- 
ture” are also deductible under Sec- 
tions 30 to-36 unlike under Section 37 (1) 
which specifically excludes the items fall- 
ing under ‘capital expenditure’ from be- 
ing allowed as permissible deductions. 
This difference must be borne in mind by 
the concerned authorities while determin- 
ing the claim of the assessee as a permis- 
sible deduction under Section 31. 


(B) Income-tax Act (1961) Sec. 31 — 
Computation of total income — Deduc- 
tions — Repairs to the Machinery’ — 
‘Machinery’ and ‘current repairs, mean- 
ing of — Diesel engine fitted to motor 
vehicle, whether a ‘Machinery’ — Re- 
placement of old engine of motor vehicle 
with a new engine whether amounts to 
‘repair’ within Section 31 — Held, ex- 
penditure incurred in ` replacement of 
motor engine was allowable as revenue 
expenditure under Sec. 31 — Expenditure 
was on account of current repairs to the 
machinery. (1968) 67 ITR 428 vee ree 
Overruled. 


_ The assessee was a firm -carrying on 
business in.the manufacture and sale of 
beedies. During the relevant accounting 
year the assessee incurred. an expenditure 
_of Rs. 15,851/- by way of replacement of 
an old diesel engine of: its motor van, 
which was used and kept for its own 
business, by a new diesel engine.. 


Held that the expenditure of Rupees 
15,851/- incurred by the assessee on ac- 
count of replacement of the motor engine 

‘was allowable as revenue expenditure 
under Section 31 in computing the as- 
sessee’s income from business. The ex- 
penditure incurred by the assessee was 
on account of current repairs to. the 
machinery within the meaning of Sec- 
tion 31 and the same was revenue expen- 
diture and not capital expenditure. (1968) 
.67 ITR 428 (Andh Pra) Overruled. (Case 
law discussed). 

tA diesel engine fitted to or installed ‘in 
a motor vehicle is ‘machinery’, AIR 1964 
SC 1693; Rel. on. 


A.L R, 


The question of repair is in every case 
one of degree, and the test is whether the 
act to be done is one which in substance 
js the renewal or replacement of defec- 
tive parts, or the. renewal or replacement 
of substantially the whole. : 

Repair may be a major repair spending 
considerable amount of money but that 
alone would not take away its character 
as repair. Each case has to be judged in 
regard to the determination of the ques- 
tion whether the sum expended amounts 
to “current repairs” or renewal of a new 
asset from the commercial point. of view. 
Whether a particular repair was really 
needed ‘at a relevant-period or not or 
what is. the amount to be spent are 
matters to be decided by the .assessee as 
itis his province to take appropriate 
measures at a proper time. Whether a 
particular asset requires current repair 
at a relevant time depends upon the seve- 
ral circumstances relating to the use of 
the part or parts, their wear and tear, the 
need for replacement and the due care 
with which the parts were used by the as- 
sessee. (Case law discussed). 


y 


Y. V. Anjaneyulu, for Applicant: 
P. Rama Rao, Standing Ciunsel, for Re- 
spondent. 


BX/BX/A562/80/LGC 


AIR 1980 NOC 85 (DELHI) 


SULTAN, SINGH, J. 

M/s. Bhandari Builders Pvt. Ltd., New 
Delhi, Petitioner v. International Airport 
Authority of India and another, Respon- 
dents, :` , ; : 

Suit No. -1032 of 1977, D/- 31-7-1979. 

(A) Arbitration Act (1940), Ss. 16 (1) 
(c), 30 — Award — Error of law appar- 
ent on face of award — When an award 
can be set aside — Explained. 


The court while deciding objections 
cannot sit as a court of appeal and set 
aside error of fact or law made by the 
arbitrator unless such error of law is ap- 
parent on the face of the award or from 
the document attached to or forming part 
of the award. The award can be set aside 
only on one or more grounds mentioned. 
The court also canrot examine any evi- 
dence recorded before the | arbitrator to 
determine if there is any error of law 
made by the arbitrator. 

In the instant case, on the findings given 
éby the Arbitrator on various issues no 
question of law arose. The arbitrator had 
not discussed any proposition of law and 
therefore there was no error of law ap- 


1980 - 


parent on face of the award. The arbitra- 
tor discussed the documentary evidence 
under various issues but the Court is not 
to make any investigation into the merits 
of the case. There might b2 error of fact 
or error of law in the findings arrived at 
by the arbitrator, but no error of law was 
apparent on the face of the award. The 
award was based on appreciation of the 
various documents on reccrd. The docu- 
mentary evidence filed by the parties be- 
fore the arbitrator was nct incorporated 
in the award. Held it was not permissible 
for the Court to examine the documentary 
or other eviderice on the record of the 
arbitration proceedings in order to ascer- 
tain whether the arbitrator has committ- 
ed any error of law. 


(B) Arbitration Act (1940), Sec. 38 (3) 
— Cost of arbitration proceedings — Con- 
tractor not succeeding on most of the 
issues -—- Costs refused — Held proper. 


In the instant case, on the 
costs, the arbitrator had observed that the 
-claim was not justified. No reason had 
been given by the arbitratar for rejecting 
the contractor’s claim for award of costs 
of arbitration proceedings but the con- 
tractor raised 23 issues anc he succeeded 
only on three issues. Under all other 
issues the claim of the contractor was 
held to be unjustified and therefore held, 
there was nothing wrong if the arbitrator 
has refused to award cost of the arbitra- 
‘tion proceedings. to the contractor. 


C. R. Someshekharan and R. K. Watel, 
for Petitioner; P. K. Jetley and Miss 
Rekha Aggarwal, for Respondents. 


KW/LW/F823/79/GSN 


AIR 1980 NOC 86 (GOA) 
K. M. MISHRA, Addl. J, C. 

Smt. Gawandi Vaishali Vishnu, Peti- 
tioner v. Union of i and others, Re- 
spondents. 

Special Civil Appln. No. 93 of 1977, 
D/- 30-11-1979. 


(A) Goa, Daman and Diu Village 
Panchayats Regulation (1962), Ss. 10 (2), 
11 — Proof of age of candidate for elec- 
tion — Electoral roll — Conclusive evi- 
dence — Birth certificate irrelevant for 
the purpose. 


The insistence on prodtction of birth 
certificate is no where laid down in four 


issue of 
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corners of the Regulation, for age proof 
of a candidate who has filed nomination 
for elections to village panchayat. 


In this case the Returning Officer re- 
jected the nomination filed by a candidate 
for election to the village panchayat on 
the ground that she was below the age of 
25 years, The electoral roll produced be- 
fore the Returning officer contained the 
entry as to the age of the candidate as on 
a specified date and the officer could con- 
clude on its basis that the candidate was 
not underage on the date of filing the 
nomination. The officer however, 
thought that the candidate should have 
produced her birth certificate to show 
that she was 25 years of age on the day of 
filing the nomination. 


Held that Returning Officer 
could have added the period 
that had elapsed between the date 


on which the age of the candidate was in- 
dicated and the date for filing the nomi- 
nation to the age indicated in the electoral 
roll. Insistence on birth- certificate by the 
Returning: Officer was improper. By such, 
insistence it could be said that he had not 
complied with the Regulation. Stated an- 
other way there was a clear ‘non-com- 
pliance by the Returning Officer with the 
provisions of the Regulation. 


(B) Goa, Daman and Diu Village 
Panchayats Regulation (1962), Sec. 16 (2) 
(c) (ii) — Improper rejection of nomina- 
tion paper — Alternative remedy under 
Sec. 16 (2) (c) (ii) being available writ 
petition is not maintainable. (Constitunon 
of India, Art. 226 (3)). 


As the candidate whose nomination 
paper is improperly rejected can very 
well raise the question of rejection before 


_the prescribed authority under Sec. 16 of 


the Regulation, no writ petition is main- 
tainable to agitate the question of impro- 
per rejection. AIR 1958 Pun 356 Dis- 
tinguished. 


True there is no separate 
provision in the Regulation en- 
abling a candidate to raise a dispute 
regarding illegal or improper rejection of 
his nomination. But, non-compliance with 
the provisions of Regulation will result 
either in improper rejection or acceptance 
of a nomination. What all thereafter a 
candidate is required to show is that by 
the improper rejection the election of the 
elected member has been materially affect- 
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ed, The only thing that is required of the 
candidate is to prove that the result or 
the election in so far it concerns the elect- 
ed member has been materially affected. 
In a case where there is improper rejec- 
tion it cannot be said that so far as 
` elected candidate is concerned his elec- 
fion is not materially affected. 


M. S. Usgaokar, for Petitioner; J. Dias 
Govt Advocate (for Nos. 1 to 3) and 
R. D. Satardekar (for No. 4) for Respon- 
dents. 


BX/BX/A530/80/GSN 


AIR 1980 NOC 87 (GUJ.) 


B. K. MEHTA AND 
S. B. MAJMUDAR, JJ. 


Mahomad Hanif Dallu, Appellant v. 
Lunkaran Ganpatram Sharma and an- 
other, Respondents. 


First App2al No. 154 of 1974, D/- 19-3- 
1979. 


Motor Vehicles Act (1939), Sec. 110-B 
— Compensation — Cleaner of moter 
truck aged 25 years at the time of acci- 
dent claiming compensation — Amputa- 
tion of both legs above knee — Assess- 


ment of pecuniary and non-pecuniary 
damages, 


The assessment of damages would cer- 
tainly involve some amount of guess work 
but while arriving at a final global figure 
for pecuniary and non-pecuniary damages, 
itemization of damages under various sub- 
heads would also be useful and necessary 
method to follow so that Appellate Court 
can easily find the basis on which the 
trial Court has proceeded. Pecuniary 
damages can be classified into four sub- 
heads viz., expenses (medical, etc.), loss of 
earnings or other profits, loss of earning 
capacity and material loss. Non-pecuniary 
damages can be classified into three sub- 
heads viz; damages for shock, pain and 
sufferings, loss of amenities of life and 
loss of expectation of life. . 


In the present case, both the legs of the 
claimant, who was aged 25 years at the 
time of the accident, were amputated 
> above the level of the knee joint as a re- 
sult of which he was left a complete crip- 
ple and became a burden for himself and 
for others for the rest of his life. The 
claimant was getting a salary of Rs. 150/- 
p. m. as a cleaner of a motor truck at the 
time of the accident. There appeared to be 


A.B. 


a good longevity in the family of the clai- 
mant. His yearly income was Rs, 1950/-. 


Held that the claimant was entitled to 
Rs, 35,000/- by way of non-pecuniary 
damages for shock and pain suffered and 
for loss of amenities and Rs. 29,250/- by 
way of pecuniary damages for future 
economic loss. 


The entire income which he would have 
earned would be a net loss to him and 
no amount could be deducted while arriv- 
ing at a figure for damages for future 
economic loss. The yearly loss of income 
suffered by the living victim i.e. Rupees 
1950/- was to be capitalised by 15 years 
multiplier. This figure would represent 
prospective future economic loss. As re- 
gards non-pecuniary loss, the disability 
suffered by the claimant was cent per cent. 
Though not strictly relevant, we can get 
some indication from the provisions of the 
Workmen’s Compensation Act, 1923 re- 
garding such type of personal injuries. 


R. N. Oza, for Appellant; S. B. Vakil, 
for Respondent No. 2. 


LW/BX/C387/79/MBR 


AIR 1980 NOC 88 (KANT.) 
= (1979) 2 Kant LJ 302 


K. A. SWAMI, J. 


Hema Reddy, Petitioner v. The Munsiff, 
Sedam and others, Respondents, 


Writ Petn. No. 3535 of 1979, D/- 12-4- 
1979. 


(A) Karnataka Village Panchayat and 
Local Boards Act (10 of 1959), S. 11 (1) 
(B) — “Ordinarily resides” — Meaning — 
Person does not ordinarily cease to reside 
in a village merely because he resides also 
in another village for some time — (Civil 
P. C. (1908), Sec. 20). 


(B) Constitution of India, Art 226 (1) 
(b) & (c) — Finding of fact — Interference 
with — Firm finding of fact by lower 
court that certain person resides in cer- 
tain village, not otherwise vitiated, cannot 
be interfered wih under, Art, 226 (1) (b) 
& (c). 


N. Santhosh Hegde, for Petitioner. 
GW/IW/D336/79/MDH/ VBB 
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- AIR 1980 NOC 89 (KER.) 


= 1980 Tax. L. R. 2280 
FULL BENCH 


V. P. GOPALAN NAMBIYAR, C. J., 
P. SUBRAMONIAN POTI AND 
KUMARI P. JANAKI AMMA, JJ. 


The Travancore Electro Chemical 
Industries Ltd., Petitioner. v. Asstt. 
Collector of Central Excis2 and others, 
Respondents. 


O. P. No. 5361 of 1975, Ti/- 8-11-1979. 


Central Excises and Salt Act (1944), Sec- 
tion 4 (prior to amendment by Act 22 of 
1973) and Sec. 2 (k) — “Wholesale price” 
~=- Sale of bulk of goods te one consumer 
and rest to other consumers — Rate of 
excise duty — Determination. 


. Wholesale cash price envisages a deduc- 
tion in respect of trade ` discount for the 
purpose of assessment of value of the 
article under Sec, 4 of the Act. Such trade 
discount is an incident normal in all sales 
to dealers. The term ‘wholesale dealer” 
is defined in the Central Excises and Salt 
Act in S. 2 (k) and that refers to a per- 
son who buys or sells excisable goods 
wholesale for the purpose of trade. or 
manufacture. What was contemplated ‘by 
Sec. 4 (a) of the Act as it stood at the 
relevant time was not sale to consumer 
in bulk but sale to the trading community 
in wholesale. 


The reference to cases where goods of 
like kind and quality “is sold” in See. 4 
(a) is to cases where such sales are actual- 
ly effected at the place of manufacture. 
Where such sales are effected elsewhere 
the price at which such article is ‘capable 
of being’ sold at the place of-manufacture 
or production could be determined. In ad- 


dition to the manufacturing cost 
and. . manufacturing profit there 
would be the element of expenses 


incurred such.as in transporting the goods 
for sale at places other than the manu- 
facturing premises, Though the sales of 
goods of like kind and quality are at 
places different from th2 ‘premises of 
manufacture or production the wholesale 
cash"price at the latter premises is cap- 
able of being estimated by making neces- 
sary allowance for post-menufacturing ex- 

enses. The scheme of the Central Excises 
and Salt Act envisages assessment to duty 
even before sales are effacted and natu- 
rally therefore the determination of thé 
quantum of duty cannot normally or un- 
iversally be on the basis of the wholesale 
cash price realised at sales of the identical 
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goods on.which duty is imposed. There- 
fore, the Section envisages determination 
of the wholesale cash price on the basis of 
sales of goods of ‘like kind and quality’. 
This does not necessarily rule out deter- 
mination of the wholesale cash price on 
the basis of the price at which identical 
goods are sold. (Case law discussed). 


George Varghese Kannanthanam, 
P. C. Joseph, Abraham Vakkanal and 
Kurien George Kannanthanam, for 
Petitioners; Central Govt. Pleader, for 
Respondents. 

AX/AX/A139/80/MVJ 


AIR 1980 NOC 90 (KER.) 


P. SUBRAMONIAN POTI AND 
P. JANAKI AMMA, JJ. 


Navath Devu, Elayavoor amsom Mun~ 
dayat Desom and others, Appellants v. 
Thencheri Cheriyath Narayani Amma and 
another, Respondents. 


C. R. P. No. 834 of 1976 and S. A. No. 
1232 of 1976/A, D/- 30-8-1979. 


Kerala Land Reforms Act (1 of 1964) 
(as Amended by Act 17 of 1972) Sec. 2 
(25) Explanation II-A — “Belonging to” 
— Interpretation of — Person in posses- 
sion, when a kudikidappukaran — (Inter- 
pretation of Statutes) — (Words & 
Phrases — ‘Belonging to’) 


Per Janaki Amma J.: The general rule 
of interpretation of statutes is that when 
the legislature uses different words in the 
same section, they are -intended to have 
different meanings. So also the same 

Word used in different places in a section 
should ordinarily have the identical mean- 
ing whenever it is used. The phrase “be~ 
longing to” used in the different places in 
the section should, therefore; indicate 
ownership of the dwelling house. AIR 
1965 SC 1923 Rel. on. _ ' 


A person in lawful possession of a build- 
ing with the permission of the person who 
is the owner of the building would be a 
kudikidappukaran. But under Explanation 
II-A if the claimant to kudikidappu right 
was in continuous occupation of the dwel- 
ling house (whether constructed by him or 
his predecessors-in-interest or belonging 
to any other person) from 16th of August, 
1968 till the first of Jan., 1970 he would be 
deemed to be a kudikidappukaran, pro- 
vided that in cases where the dwelling 
house is not one constructed by himself 


48 Notes of Cases 91-92 


or his predecessors-in-interest, the cost of 
construction did not exceed Rs, 750/- or 
the rent that it could have fetched at the 
time of construction did not exceed 
Rs. 5/. AIR 1953 SC 244 Rel. on. 


Per Subramanian Poti J., (Concurring): 

If occupation on 16-8-1968 and continu- 
ance of possession thereafter till 1-1-1970 
is proved there is no scope for enquiring 
into the origin of such occupation. Any 
enquiry as to how such person came tc 
occupy would be irrelevant and not 
called for. It would be wrong to translate 
this idea as ‘a trespasser is entitled to the 
benefit of Explanation II-A’. The examina- 
tion of the question whether a person who 
satisfies the requirements of Explanation 
II-A had the origin of his occupation in 
trespass or in consent is not a matter for 
enquiry and is not relevant. History of 
the case law on this aspect traced. 1975 
Ker LT 50; 1077 Ker LT 275 & 1976 Ker 
LT 919 (FB), Explained. 


P. V. Madhavan Nambiyar,. for Ap- 
pellants; V. R. Venkatakrishnan, for Re- 
spondent No, 1. 


KW/BX/F598/79/KNA/VBB 


AIR 1980 NOC 91 (PUN, & HAR.) 


RAJENDRA NATH MITTAL J. 


Hardip Inder Singh, Petitioner v. State 
of Punjab and others, Respondents. 


Civil Writ Petn.: No, 2792 of 1979 
D/- 19-10-1979. 


` (A) Prospectus of Competitive 
Entrance Examination for Admission 
to the M, B. B. S./B. D. S. Courses in the 
State Medical Dental Colleges in Punjab, 
for 1979, cl. 5.5 —- Admission to Medical 
College — Reservation for children and 
grand children of political sufferer — 
Certificate of being political ‘sufferer’ — 
Validity of — Non-mention of detention in 
jail — Would not invalidate the certificate 
— Children of political sufferers could not 
be deprived of the right on that count. 


H. L. Sibal Sr. Advocate with M/s. Gur 
Rattan Pal Singh and Amar Singh, for 
Petitioner; D. S. Boparai Adv. (for Nos. 
1 to 4); A. S. Khaira, (for No. 6); Harinder 
Singh with Raj Kumar. (for No. 7) and 
Kulvinder Singh (for R. 9), for Respon- 
dents. 


KW/KW/F437/79/3JDD/SNV 


ALR. 


AIR 19£0 NOC 92 (RAJ.) 
(JAIPUR BENCH) 
G. M. LODHA, J. 


Dr. Vimal Kumar Kabra and others, 
Petitioners v. State of Rajasthan and 
others, Respondents. 


Civil Writ Patn. 
D/- 2-3-1979, 


(A) University of Rajasthan Act (1946), 
Sec. 29 — Rajasthan University Ordinan- 
ces under, Ordinance 278 E — State Gov- 
ernment guidelines for admission to post 
Graduate Courses in Government Medi- 
cal Colleges, Pr. 4 (a) (i), (ii) and (iii) — 
Admission to post graduate courses in 
Government medical colleges — Guide- 
lines in sub-cls, (i), (ii) and (iii) providing 
for first preference in admission to those 
doing house job in parent insti- 
tution in current session and doing 
house job in parent institution but in ear- 
lier session over. those doing houseman- 
ship from other institution — They are 
invalid and ultra vires being violative of 
Ordinance 278E prescribing merit in 
M. B. B. S. examination as criteria and 
Art. 14 of the Constitution (Constitu- 
tion of India, Ariicle 14), 


(B) University of Rajasthan Act (1946), 
Sec, 29 — Rajasthan University Ordinan- 
ces under Ordinance 168A — Graduate 
registering himself in one course —— No 
prohibition against changing the course 
(subject) later on by; cancelling earlier 
registration. i 


(C) Constitution of India Art. 226 — 
Interference in writ jurisdiction — Extent 
— Challenge to admissions in post gradu- 
ate. courses in Medical College — Students 
admitted on basis of Government guide- 
lines — Teaching in courses progressing 
for some time and students admitted settl- 
ing in their courses — No allegation of 
mala fides against authorities making ad- 
missions — Admissions will not be upset 
— However, students aggrieved will be 
given justice by asking authorities to ac- 
commodate them in specialities in which 
they had sought admission. 


M. B. L. Ehargava, V. 5. Dave, 
A. K. Sharma, Abhai Kumar Bhandari, 
Ajit Kumar Bhandari for Petitioners; 
J.: W. Rastogi, Government Advocate; 
C. K. Garg, N. L. Tibrewal, R. V. Agar- 
wal and C. M. Mathur, for Respondents., 


No. 438 of 1978, 


- EW/GW/C504/79/SNV 


2980: 


AIR 1980 NOC 93 (ALL.) 
GOPI NATH, J. -> l 

Abdul Rahman Applicanz v. Smt. Sugra 
‘Begum and others, Respondents. 

Civil Revision No. 3981 of 1978, D/- 
18-1-1980. 

Limitation Act (1963), S. 5 — Condona- 
dion of delay — Delay in filing appeal as 
mecessary papers, entrusted to counsel 
within time, were not traceable — Coun- 
sel explaining delay in his affidavit — 
‘Held there was no inaction or negligence 
dy person filing appeal — Delay hel 
diable to be condoned. 5 

R. H. Zaidi, for Applicant; 
Narain, for Respondents. 


DX/DX/B613/80/KND/VEB 


Dhruva 


AIR 1980 NOC 94 (ALL) | 
M. P. SAXENA, J. 

Abdul Rehman Appellant v. Mohammad 
Ashaq, Respondent. 

Second Appeal No. 818) of 1972, D/- 
28-2-1980. 

Specific Relief Act (1963), S. 37 — 
“Long possession by itself not sufficient to 
entitle a trespasser to ask for possession or 
injunction against true owner. 

Long possession by itself is not suffi- 
cient to entitle a trespasser to ask for 
possession or injunction azainst the per- 
son who proves his own title. 

. Held that the defendan- who was the 
owner of the disputed house and had ob- 
tained a decree for possession thereon 
was entitled to take possession in the 
manner prescribed by law and could not 
be restrained by a plaintif who did not 
possess any title to the suit propery 
though he was in long possession of the 
same. AIR 1972 SC 2299 Followed. 

Radhey Shyam, for Appellant; K. S. 
ae and S. S. Bhatnagar, for Respon- 
dent. 


CX/DX/B489/80/GDR 


AIR 1980 NOC 95 (ALL.) 
SATISH CHANDRA, C. J. 
Kejhraj, Applicant v. Chintamani and 
others, Respondents. 
Civil Revision No. 3388 of 1978, D/- 
25-2-1980. g 
Civil P. C. (1908), O. 21, R. 58 Proviso 
— Objection to attachment — Raised 
alter confirmation of sale — Objection 
1980 A. I. R. Notes/4(1) VII 
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held not tenable as attachment would 
come to end after confirmation of sale. 
Swami Dayal, for Applicant. 


DX/DX/B612/80/JDD 


AIR 1980 NOC 96 (ALL.) 
S. D. AGARWAL, J. 


Baij Nath Prasad Appellant v. Union of 
India, Respondent. 

Second Appeal No. 1286 of 1968, D/- 
6-2-1980. 

Civil P. C. (1908), S. 80 — Expression 
“after expiry of two months” — Meaning 
— Notice served on 17th July 1963 
Suit filed on 18th Sept. 1963 — Suit held 
filed after expiry of two months and could ` 
not be said to be premature. AIR 1967 
= 1634 Foll.; AIR 1962 All 461 Not good 
aw. 

B. N. Mishra and K. N. Tripathi, for 
Appellant; Gur Pratap Singh, for Respon- 


ent. 
DX/DX/B666/80/JDD 


AIR 1980 NOC 97 (ALL.) 
' A. N. VARMA, J. 

Kidar Nath and another, Petitioners v. 
2nd Additional District Judge, Mathura 
and others, Respondents. : 

Civil Misc. Writ Petn. No. 7663 A of 
1978, D/- 6-2-1980. 

U. P. Urban Buildings (Regulation of 
Letting. Rent and Eviction) Act (18 of 
1972), Section 21 (1) (b) and U. P. Urban 
Buildings (Regulation of Letting, Rent and 


— 


, Eviction) Rules (1972), R. 17 (4) — Evic- 


tion of tenant on the ground of demoli- 
tion and new construction of building — 
Capacity of landlord — Relevant con- 
sideration — Landlord need not have 
ready cash. 

Rule 17 (4) of the Rules does not con- 
template that the landlord applying for 
releasé under Cl. (b) of Section 21 (1) 
should be possessed of ready cash. For 
the proposed demolition and new -con- 


_ struction what is required is an enquiry 


into the financial capacity of the Land- 
lord. The landlord should have the means 
and capacity to raise the requisite funds. 
Therefore application under S. 21 (1) (b) 
could not be rejected on the ground that 
the Jandlord does not have ready cash to 
demolish the building and for new con- 
struction. 


R. P. Goel, for Petitioners; R. L. 
Sharma and Standing Counsel, for Res- 
pondents. 

DX/DX/B614/80/JDD 


50 
AIR 1980 NOC 98 (ALL.) 


` R. S. SINGH, J. 

Smt. Jamuna Devi Appellant v. Paras 
Ram Trivedi and others, Respondents. 

Second Appeal No. 2659 of 1972, D/- 
29-1-1980. 

T. P. Act (1882), S. 106 — Notice to 
quit — Validity — Notice sent on, behalf 
of both landlords, although signed by only 
one of them — Plaint allegation also.shows 
that it was given on behalf of both — 
Notice, held, not defective — 1971 All LJ 
Tek on; 1978~All LJ 486, Distinguish- 
ed. À 

Triloki Nath, for Appellant; S. N. Verma 
and Dinesh Kakkar, for Respondents. 


BX/DX/B59/80/VSS 


AIR 1980 NOC 99 (ANDH. PRA.) 
RAGHUVIR, J. ; 
Sanampudu Krishna Reddy, Appel- 
lant v. Pallamreddy Kota Reddy and 
others, Respondents. 


A. A. A. O. No. 36 of 1978, D/- 19-2- 
1980. 


Civil P. C. (1908), Section 144 — Ap- 
plicability — Possession of immovab 
property lost due to use of physical force 
by opposite party and not through process 
of court — Proper remedy is to file suit 
— Application under Section 144 nat 
maintainable. AIR 1937 Mad 315 Fol. 
AIR 1918 Mad 1293, Disting. 

V. Venktaramanayya, for Appellant P. 
Sitarama Raju, for Respondents. 


DX/DX/B627/80/GSN/DVT 


AIR 1980 NOC 100 (CAL) 


MRS. PADMA KHASTGIR, J. 

Kamakhya Singh Deo, Petitioner 
Modula India, Respondent. 

Suit No. 568 of 1979, D/- 14-3-1980. 
- W. B. Premises Tenancy Act (12 cf 
1956), Section 17 (1), (2), (2-A), (2-B) — 
Arrears of rent — Deposit in Court — 
Successive applications for extension cf 
time — Not maintainable — Filing ap- 
plication within one month of time speci- 
fied in sub-section (1) — Mandatory. ((i) 
Civil P. C. (1908), Ss. 148, 151 — (ii) High 
Court Rules (Calcutta), Chap. 38, R. 46). 

There cannot be any successive appli- 
cations for extension of time for the. pur- 
pose of making payment of the arrears ct 
rent by instalments. Moreover no such 
application can be entertained by a court 
if made beyond a period of one month 


ï 
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as envisaged under Section 17. The pro” 
visions as contained in sub-section (2-A) 
and (2B) of Section 17 are mandatory. 
Once an application for extension of time- 
having been made within the period spe-- 
cified under the Act no further applica~ 
tion can be entertained again and again 
within the extended period otherwise the- 
whole purpose of the provisions of the- 
Act will be defeated as it will appear from. 
Section 17 that in case of default being: 
made by the tenant of not making pay- 
ment of arrears of rent within a month: 
from the date of appearance and/or ser- 
vice of the summons or within the extend-- 
ed period as envisaged under S. 17 (2A), 
under Section 17 (8) the defence is liable: 
to be struck out and the plaintiff is entitl- 
ed to get an ex. parte decree. If it is con~ 
strued that applications after applications: _ 
can be made by a litigant then the whole 
purpose of providing penalty clause wouldi 
be meaningless as to take advantage of 
that or avoid default the tenant will go 
on taking out applications after applica- 
tions within the extended period and by’ 
that device would be able to defeat and/ 
or inordinately delay the claim of the 
plaintiff. There is no statutory power 
given under the Act itself for such exten- 
sion being granted beyond the period as 
envisaged under Sections 17 (2A) and! 
17 (2B). As it is a special enact- 
ment the general provisions of the power 
of the Court to enlarge time under Sec~: 
tion 148 of the Civil P. C. or under 
Chap. 38 R. 46 of the High Court Rules. ~ 
cannot be availed of by a party. Morė- 
over when there, is an express provision: 
of law the inherent power of the court 
under Section 151 C. P. C. also cannot be 
invoked. . 

Ajoy Nath Roy in support of the appli- 
cation; Ranjan Deb, for Plaintiff, 


DX/DX/B722/80/DVT 


AIR 1980 NOC 101 (DELHD 
SULTAN SINGH, J. 
Smt. Sucheta Bhambri and others, 
Plaintiffs v. Bajjar Sain and others, De- 
fendants. 
Suit No. 756 of 1975, D/- 31-10-1979. 
Hindu Law — Mitakshara School: —- 
Self-acquired property of father — Wilk 
in favour of son — Property in hands of 
son whether ancestral as regards his male 
issue depends on language of Will. (Suc- 
cession Act (1925), Section 74). - 
The father under the Mitakshara law is. 
competent to sell his self-acquired pro~ 
perty without the concurrence ef his 
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ssons. He can make a gift of such pro- 
perty to one of his own heirs to the ex- 
-Clusion of others. He can make even an 
unequal distribution amongst his heirs. In 
sother words a father uncer Mitakshara 
Law has absolute right of disposition over 
dis self-acquired property and no excep- 
tion can be taken by his male descen- 
«dants. Thus if a father makes a Will in 
favour of his son, it does not automati- 
«cally follow that the prope-ty in the hands 
-of his son is ancestral as regards his male 
issue simply by reason of the fact that the 
legatee got it from his father. A father, 
itherefore, can under the Will make provi- 
.sion as he likes. He can say in the Will, 
that the son would take i: exclusively for 
himself or that he would take it for the 
‘benefit of his branch of the family. If 


.there are express provisions in the Will. ' 


no difficulty is likely to arise and the in- 
terest which the son would take in such 
‘property would depend apon the terms 
-of the grant. If, howeve-, there are no 
-clear words describing the kind of inte- 
rest which the donee is to take, the ques- 
ttion would be one of ccnstruction and 
the court would have to collect the inten- 
ition of the testator from the language of 
tthe Will. AIR 1953 SC 495, Foll. 

S. N. Sapra, for Plaintiffs; G. L. Rawal, 
“for Defendants, f 


AX/DX/A186/80/JHS 


AIR 1980 NOC 102 (DELHI) 
AVADH BEHARI, J. 
Bikram Jit Nayar Appellant v. Union 
“of India and others, Respondents. 
S. A. O. No. 176 of 1979, D/- 21-1-1980. 
Delhi Rent Control Act (1958), S. 14 (1) 
- Proviso, Cl. (k) ( i 
amder Cl. (k) — Plot over which building 
-constructed was taken or lease from Pre- 
«sident of India — Lease deed prohibiting 
suser without permission for purposes 
-other than residence — Landlord letting 
«out premises to Union o? India for hous- 
ing a post office — Cl. (k) is not attract- 
«d. 


Where the landlord let out ‘premises 
constructed on plot taken on lease from 
.President of India to the Union of India 
‘for housing a post office and the Land and 
Development Officer had expressly given 
his consent on behalf of the President of 
India for use of the building for a post 
Office, the landlord’s suit for eviction 
against Union of India under Cl. (k) was 
mot maintainable. The fact that the deed 
of lease prohibited use of building for any 
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11) — Suit for eviction - 
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purpose other than that of residence was 
immaterial. 

The tenant is to be evicted under CL (k) 
only when he uses the premises in a 
manner contrary to the conditions imposed 
on the landlord by the Government 
or the authorities mentioned in the clause 
while giving him a lease of the land and 
where he does not stop the misuser with- 
in such time as is specified by the Con- 
troller in this behalf. When the Govt. it- 
self is the tenant and the Govt. is a con- 
senting party, the rent deed executed for 
and on behalf of the President of India 
by which the premises were taken for 
post office amounts to consent. The unity 
of the tenant and the Govt. in one person, 
namely, the President of India, is a com- 
plete answer to the landlord’s case of 
breach., Cl. (k) therefore is not attracted. 


The consent of the Land and Develop- 
ment Officer is not only a condonation of 
breaches in the past but is an express 
permission for the use of the house in 
future for a purpose other than residence, 
but only so long as it remains in the ten- 
ancy of the post office, for and on behalf 
of the President of India. 


R. L. Kohli, for Appellant. 
CX/CX/B165/80/GSN/SNV 


AIR 1980 NOC 103 (GAUHATD 


(IMPHAL BENCH) 
K. N. SAIKIA, J. 

Union of India and another, Appel- 
lants v. Sinam Gouri Singh, Respondent. 

Second Appeal No. 26 of 1974, D/- 
25-5-1979. 

(A) Arbitration Act (1940), S. 39 (2) — 
Second appeal — Second appeal, though 
barred under S. 39 (2), treated as revision 
considering facts and circumstances of 
case. 


(B) Arbitration Act (1940), Ss. 31 (4) 
and 28 — Application for extension of 
time under S. 28 — Amounts to applica" 
tion for purpose of S. 31 (4). ATR 1960 
Cal 421 and AIR 1961 Cal 659, Relied 
on. 

(C) Arbitration Act (1940), S. 31 (4) — 
Jurisdiction — Re-designation of Court — 
Application under S. 28 made to proper 
court and granted by it — Court will not 
be divested of its jurisdiction to entertain 
further proceedings by reason of mere 
re-designation. AIR 1936 Peshawar 2, 
Relied on. 
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Th. Munindrakumar Singh, Govt. 
Advocate, for Appellants; A. Nilamani 
Singh, for Respondent. l 
LW/CX/G517/79/JHS 


AIR 1980 NOC 104 (GOA) 
TITO MENEZES, J. C. 
Voicunta Sinai Amonkar, Petitioner v. 
Gopalkyishna V. Prabhu Parrikar and 
others, Respondents, 
Spl. Civil Appln. (Writ Petn.) No. 194 
of 1976, D/- 23-6-1979. i 
Goa, Daman and Diu Buildings (Lease, 
Rent and Eviction) Control Act (2 of 
1969), Ss. 32 (1) and 45 — Word “prefer” 
in S., 32 (1) — Meaning of — It means 
“to file an appeal” and not “to entertain 
an appeal” — S. 45 is subject to S. 32 (1). 
AIR 1939 Pat 248, Dist. 
S. K. Kakodkar, for Petitioner; 
Rau, for Respondent No. 1. 


IW/JW/E785/79/CWM 





AIR 1980 NOC 105 (GOA) 
TITO MENEZES, J. C. 

Union of India, Applicant v. M/s. Hede 

and Company, Panaji, Respondent. 
Civil Misc. Appln. No. 59 of 1978, D/- 

22-12-1978, 
Constitution of India, Art. 183 (1) — 
Substantial question of law — Question 
as to interpretation of S. 2 (b) Goa, 
Daman and Diu Motor Vehicles Taxation 
Act, 1965 — Finding of J. C. that no tax 
was leviable on motor vehicles not used 
on road deducible from principles laid 
down in AIR 1975 SC 17 — It is neither 
a substantial question of law nor a live 


question due to passing of new Act — 


Leave refused. — 

J. Dias, Govt. Advocate, for Applicant; 
P. Mulgaonkar, for Respondent. 
BW/CW/A919/79/KSB 


AIR 1980 NOC 106 (GOA) 
TITO MENEZES, J. C. 

Smt. Alexandreta Maria Crispina de 
Aguiare Mendes, of Chinchinim Salcete, 
Applicant v. Sham Roulu Naik and ano- 
ther, Respondents. 

Civil Revn. Appln. No. 62 of 1978, D/- 
22-12-1978. 

Civil P. C. (1908), O. 39, R. 1 and O. 19, 
R. 1 — Interlocutory proceedings under 
O. 39, R. 1 — Provisions of O. 19 do not 
apply — Proceedings being summary 
power to cross-examine affidavit witness 
to be used sparingly. 


A I. R- 


Order. 19 has no application to pro~ 
ceedings under O. 39. Interlocutory pro- 
ceedings like those for issue of temporary: 
injunction under O. 39, R. 1 are essential- 
ly summary and the Court concerned: 
with them should not go into protracted: 
procedure. Even though power is given. 
to the Court to cross-examine affidavit. 
witnesses, that power should be used: 
very sparingly. In case the Court finds- 
after reading the affidavits and the docu- 
ments on record, that no conclusion car- 
be arrived at, the Court should abstain. 
from interfering and from passing any. 
order pending the disposal of the suit. 
This position emerges from the fact that: 
it is upon the applicant for temporary 
relief that the burden lies to prove his 
case. - 

Coelho Pereira, for Applicant; V. K. 
Bodke, for Respondents. 


BW/CW/A920/79/KSB 


AIR 1980 NOC 107 (GUJ.) 
N. H. BHATT, J. 

M/s. Saurashtra Cement and Chemical 
Industries Ltd., Ranavav, Petitioner v. 
Union of India and others, Respondents.. 

Spl. Civil Appln. No. 2522 of 1979, D/- 
9-10-1979. 

Constitution of India, Arts. 226, 14 and 
19 (1) (f) and (g) — Coal in wagons be- 
longing to petitioner company and to be 
carried to petitioner’s factory diverted by 
Railway to other parties — Held, actiom 
was ex facie autocratic and amounted to 
unlawful interference with proprietary 
rights — Relief granted to petitioner. 

S. I. Nanavati, for Petitioner; M. M. 
Shah, for Respondents. 
AX/CX/A441/80/JHS 


AIR 1980 NOC 108 (GUJ.) 
S. H. SHETH AND G. T. 
NANAVATI, JJ. 

Kalabhai Vallabhbhai and others, Peti- 
tioners v. State of Gujarat and others, 
Respondents. 

Spl. Civil Appln. No. 150 of 1975, D/- 
2-8-1979. - 

(A) Essential Commodities Act (1955), 
S. 2 (a) (v) — Expression “food stuffs” — 
In view of wider connotation assigned to 
the expression in S. 2 (a) (v), it includes. 
the food grains as well. 

(B) Essential Commodities Act (1955),. 
S. 3 (3B) (prior to amendment in 1976) 
=- Scope and applicability. 

Provisions of sub-sec. (8B) of S. 3 did 
not come into force where a notification, 
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if any, issued under sub-sec. (8A) was in 
force. The amplitude and connotation of 
sub-sec. (8B) of S. 3 (before it was amend- 
ed in 1976) was narrow and limited inas- 
much as it applied to.a Levy Order made 
in respect of foodgrains only and it ap- 
plied to a Levy Order made under Sec- 
tion 8 (2) (f) requiring a grower or a 
dealer of foodgrains to sel it only to the 
Central Government, the State Govern- 
ment or to an officer or agent of such 
Government. 

(C) Essential Commodizies Act (1955), 
_ Ss. 3 (8A), 3 (8B) — Gujarat Paddy (Pro- 

curement) Order (1974) — Whether Sec- 


tion 8 (8-A) or Section 8.(8B) ap- 
plies —- Paddy as distmguished from 
foodstuff, is foodgrain. (Words and 


Phrases — Word “paddy’).. 

Provisions of sub-sec. (GA) of S. 8 do 
not have any application to the Gujarat 
Paddy (Procurement) Order, 1974 be- 
cause no notification by the Central Gov- 
ernment was issued at the relevant time 


directing that notwithstanding anything 


contained in sub-section (8) of S. 3, the 
price at which the foodstuff shall be 
sold in the locality in ‘compliance with 
the Levy Order shall be regulated in ac- 
cordance with the provisions of sub- 
sec. (3A) of S. 3. In absence of any noti- 
fication, it is difficult to bring into play 
the provisions of sub-sec. (8A) of S. 8. 
Even if paddy is a ‘foodstuff in generic 
sense and if it answers the description of 
foodgrains in specific terms, sub-sec. (8B) 
of Sec. 3 will come into play in the in- 
stant case and not sub-sec (8A) of S. 8. 
. Paddy is rice in husk and, therefore, 
as distinguished from <oodstuff, it is 
foodgrains. It is immateric] whether the 
grain is in husk or whether it has been 
unhusked for the purpose of finding out 
whether sub-sec. (8A) applies or whe- 
ther sub-sec. (8B) applies. It is imma- 
terial whether the pen is open and 
naked or is covered by husk. Therefore 
provisions of sub-sec. (8B) will ordinarily 
govern the determination of the price 
under the impugned levy crder. AIR 1976 
Orissa 188 and AIR 1952 5C 885, Dist. 
(D) Essential Commodities Act (1955), 
S. 3 (2) ( — Expression “holding in 
stock” — Meaning — Gujarat Paddy 
(Procurement) Order (1974) — Order is 
not inconsistent with S. 3 (2) ) — Un- 
equal, not treated as equals — AIR 1976 
Orissa 138, Diss. from. ~(i) Words and 
Phrases — Expression “holding in stock” 
— (ii) Constitution of India, Art. 14). 
Under Sec. 8 (2) $ what is necessary 
to provide for in a Levy Order is what, 
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quantity of paddy held in stock by a per- 
son shall be sold by him, inter alia, to 
the Government. The expression “hold- 
ing in stock” in S. 8 (2) @ has nothing to 
do with what a person holds physically 
in stock at any particular point of time. 

In order that unscrupulous behaviour 
on the part of a grower in the matter of 
holding the paddy in stock is done away 
with and in order that real stocks of 
paddy grown and harvested by the per- 
sons are available to the Government for 
compulsory purchase or a part of it 
under the Gujarat Paddy (Procurement) 
Order, 1974 the Government, of Gujarat 
by making the said Levy Order laid down 
what a particular area of land used by 
an agriculturist for growing paddy 
would yield and how much he could be 
required to sell compulsorily to the Gov- 
ernment. In order to determine what 
stock of paddy an agriculturist would be 
holding, by the said Levy Order, the 
State Government provided firstly that 
the actual land used by him for the cul- 
tivation of paddy shall be taken into con- 
sideration and secondly, it also provided 
for bridging the margins between diffe- 
rent kinds of lands — lands irrigated by 
Government sources, lands irrigated by 
private sources, lands irrigated partly by 
private sources and partly by Govern- 
ment sources and non-irrigated lands. 
Having provided these yardsticks, the 
Government indeed laid down how much 
an agriculturist holding a particular kind 
of land and cultivating a particular area 
thereof would produce. Bearing this in 
mind, the State Government provided 
what would be the maximum quantity 
which he would be required compulsorily 
to sell to the Government under the im- 
pugned Levy Order. On writ petition 
challenging the validity of the said Levy 
Order. 

Held (i) that the yardstick laid down 
by the Government under the said Levy 
Order was not inconsistent with or foreign 
to the concept of “holding in stock” used 
in Sec. 3 (2) (£) but it was merely a me- 
thod or machinery employed for the pay- 
ment of finding out how much stock of 
paddy a person would have in his pos- 
session if he cultivated a particular area 
of land answering a particular descrip- 
tion and how much he would be requir- 
ed to sell compulsorily to the Govern- 
ment. AIR 1976 Orissa 188, Diss from. 


(ii) that Clause 5 of the Levy Order 
contemplated errors of commission and 
omission and provided procedure for 


54 Notes of Cases 108 


their rectification. The expression “any 
other sufficient cause” in Cl. 5 (1) of the 
Order introduced an element of elasticity 
which took away from the Order the vice of 
subjecting an agriculturist to an unneces- 
sary and undue rigour of the said Levy 
Order. Unequals had not been treated as 
equals. The Levy Order could not be 
struck down on the ground that in a 
conceivable case, on account of low 
ey of soil, an agriculturist would 
grow less and that, therefore, unduly 
heavy liability would be foisted upon him 


of selling the paddy under the said Levy 
Order. 


(E) Essential Commodities Act (1955), 
Ss. 3 (2) (f) and 3 (8B) (as amended by 
Central Act 92 of 1976) — Effect of 


amendment — Scope of S. 8 (3B) — 
Gujarat Paddy (Procurement) Order 
(1974), Sch. II “— Fixation of prices of 
different varieties of paddy — No due 
consideration of statutory requirements 
— Sch. Ii to the Order is ultra vires 
S. 3 (8B). - 

The expressions as used in -S. 9 (a) of 
the Central Act 92 of 1976 suggest that 
S. 3 (2) (£) was amended with retrospective 
effect. The provisions of sub-clause (i) of 
clause (b) of Sec. 9 of the amending Act 


clearly suggest that if the price paid or 


offered to be paid had been fixed having 
regard to the factors specified in the 
amended sub-sec, (3B), it would be valid. 
However, if the price paid or offered to 
be paid had not been in accordance with 
unamended provision of sub-sec, (3B) of 
Sec. 3, it would be valid if it was found 
to be consistent with the provisions of 
amended sub-sec. (8B) of Sec. 3. 


Under amended sub-sec. (3B) of S. 8, 
the State Government was required to 
take into account four factors specified 
by Parliament. Sinca there was no con- 
trolled price in force at the material time, 
the first factor, being non-existent, could 
not be taken into account. But the State 
Government was required to take into 
account, (i) the general crop prospects, 
(ii) the need for making available at rea- 
sonable prices to the consumers, parti- 
cularly the vulnerable sections of the 
consumers, such grades or varieties of 
paddy which were specified in the Levy 
Order and, (iii) the recommendations, if 
any, of the Agricultural Prices Commis- 
sion with regard to the price of the con- 
cerned grade or variety of paddy. 


_ “The general crop prospects” in rela- 
tion to paddy necessarily required con- 
sideration of the following factors, 


ALR. 


(1) Total area of land put to cultivation 
of paddy throughout the State during 
kharif season in 1974 in respect of which 
the Levy Order was made. 

(2) Availability of water supply was 
the next factor to be considered parti- 
cularly in rain-fed areas. 

(3) After having taken into account 
these factors, the total production of 
paddy in the State has got to be estimat- 
ed in terms of its supply to the consum- 
ers. 


(4) Demand for paddy in the | State 
then must be taken into account and pur 
chase price of paddy must be fixed bear- 
ing in mind the supply and demand posi- 
tion, the cost of labour, the cost of in- 
puts and the economic capacity of the 
vulnerable sections of consumers to pur- 
chase paddy for their consumption. 

Consideration by the Agricultural 
Prices Commission of stale data available 
from only the two States namely Andhra 
Pradesh and Orissa cannot furnish any 
scientific basis for fixing current price of 
paddy in Gujarat State. 

Under the amended sub-section (8B) of 
S. 3 the State Government was required 
to.take into consideration the recom- 
mendation of the Commission as one of 
the factors. It was not bound by those 
recommendations. Indeed, the recom- 
mendations made by an expert body like. 
the Commission are entitled to great 
weight and respect. But they must be 
based upon relevant data. 

The State Government signally failed 
fo prove that “the general crop pro- 
spects” in respect of paddy grown during 
kharif season of 1974 were taken into ac- 
count while specifying the prices of 
different grades or varieties of paddy in 
the Gujarat Paddy (Procurement) Order, 
1974, broadly speaking, on account of 
two reasons. Firstly, the State Govern- 
ment has failed to demonstrate any 
scientific data in regard to “the general 
erop prospects” in respect of paddy. 
Secondly, full reliance placed on the re- 
commendation of the Agricultural Prices 
Commission was thoroughly irrelevant 
firstly because Commission did not have 
any data from the State of Gujarat and 
secondly because its recommendations 
were based on stale and out-of-date data 
from other States, Since the State Gov- 
ernment has failed to show that under 
Gujarat Paddy (Procurement) Order, 
1974 the prices of different varieties of 
paddy were fixed upon the due con- 
sideration of statutory requirements spe- 
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cified in amended sub-sec. (8B) of S. 8, 
Schedule II to the said Levy. Order must 
be struck down as ultra vires Sec. 3 (8B). 
The State Government was under an ob- 
ligation to take the statutory factors into 
account. The State 
thus liable to pay to -he vendors of 
paddy price computed in terms of 
clause (c) of sub-sec, (8) of S. 3. AIR 
1975 SC 460, Applied; AIR 1973 SC 587 
and AIR 1973 SC 784, Dist. 

(F) Constitution of India, Arts. 14, 20 
-— Essential Commodities (Amendment) 
Act (1976), S. 9 Proviso — Proviso to S. 9 
introduced to carry into 2ffect the princi- 
ples laid down in Art. 20 — Question of 
considering impact of Art. 14 on the pro- 
viso to S. 9 does not arise. 

(G) Constitution of India, Arts. 19 (1) 
(f), 31 — Essential Commodities Act 
(1955), S. 3:(8B) (as amended in 1976) — 
Provision did not offend Arts. 19 (1) (£ 
and 81. i 

The statutory factors, specified in 
amended Sec. 3 (3B) strike a delicate 
balance between the interests of paddy 
roven and paddy consumers. Whereas 

ey ensure reasonable price to paddy 
growers in general, they will make ade- 
quate stocks of paddy available to con- 
sumers at a price which is within their 
reach. They are very sound principles and 
factors. There is, therefore, nothing con- 
fiscatory in amended sub-sec. (3B). It did 
not offend Art. 19 (1) (È and Art. 31. 
AIR 1974 SC 366, Dist. 


(H) Constitution of Incia, Art. 19 (1) (g) 
— Essential Commodities Act (1955), 
_S. 3 (3B) (as amended in 1976) — Princi’ 
ples in S. 3 (8B) found to be fair and 
Just — Their due and’ faithful imple- 
mentation can never throw out of occu- 
pation the growers of paddy — Constitu- 
tional challenge to S. 8 (8B) is without 
any substance. 

(I) Constitution of India, Art. 14 — 
Essential Commodities Act (1955), S. 3 
— Gujarat Paddy (Procurement) Order 
(1974) — Order, not violative of Art. 14. 

The Gujarat Paddy (Procurement) 
Order (1974) did not treat unequally two 
classes which were otherwise similarly 
situate. In fact, all the paddy growers 
were treated equally. To apply the im- 
pugned Levy Order to one and all equal- 
ly is to subject small ccltivators to pro- 
portionately greater burden than the big 
cultivators. Therefore, universal applica“ 
tion of the impugned Levy Order would 
have, on the contrary, introduced an 
element of inequality which has been 


Government was‘ 
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avoided by exempting very small cultiva: 
tors from its application. Different treat- 
ments, given to different kinds of paddy 
land as shown in Schedule 1, were also 
aimed at producing dynamic equality 
amongst unequal -cultivators of paddy 
land. Therefore the said Levy Order can- 
not be said to be violative of Art. 14. 


(J) Constitution of India, Arts. 19 (1) (£), 
19 (1) (g) and 31 — Essential Commodi- 
ties Act (1955), S. 8 —. Gujarat Paddy, 
(Procurement) Order (1974), Sch. IE — 
Sch. II of the Order is violative of 
Arts. 19 (1) (£), 19 (1) (g) and 81. 

In absence of any detailed relevant 
material on record the prices specified in 
Schedule II to the Gujarat Paddy (Pro- 
curement) Order (1974) were purely 
arbitrary and irrational. Such a price 
structure offended Art. 19 (1) (f) and 
Art. 31 besides offending sub-sec. (3B) of 
Section 3 of the Essential Commodities 
Act, 1955. Therefore, Schedule II to the 
impugned Levy Order was ultra vires 
Art. 19 (1) (f} and Art. 81. If a producer 
or grower is forced to accept such a 
price, it will have the tendency to drive 

im out of occupation. Therefore, the 
said Schedule II also offended Art 19 (1) 


(g) and was ultra vires it. 


I. M. Nanavati with Mrs. M. U. Chinu- 
bhai, for Petitioners; M. B. Shah, Asstt. 
Govt. Pleader, i/b M/s. Ambubhai and 
Diwanji, (for Nos. 1 to 5) and S. B. Vakil, 
Sr. Central Govt., Standing Counsel, (for 
No. 6) and the Attorney General, for 
Respondents. 


AX/DX/A432/80/SSG 





AIR 1980 NOC 109 (KANT.) 
= 1980 Lab. I. C. 431 
FULL BENCH 
TAGANNATHA SHETTY, 
VENKATACHALLIAH AND 
RAMA JOIS, JJ. 

N. G. E. F. Ltd., Appellant v. Deputy 
Regional Director, E. §. I. C., Bangalore, 
Respondents. 

M. F. A. No. 728 of 1976, D/- 29-8- 
1978. 


(A) Employees’ State Insurance Act 
(1948), Section 2 (22) — Scheme for in- 
centive payment settled between manage- 
ment and workmen — Amounts paid 
under are wages for purposes of Act. 

Held that the amount paid by way of 
incentive under the scheme referred to 
in the settlement entered into between 
the Management and its workmen falls 
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. within the definition of “wages” as defin- 
ed under Section 2 (22) of the Employees’ 
‘State Insurance Act. l 

(B) Employees’ State Insurance Act 
(1948), Section 2 (22) (As amended by. Act 
44 of 1966) — ‘Wages’ definition of — 
Interpretation of words ‘other additional 


remuneration’ in second part of defini- — 


tion. 1974 Lab IC 1088 (Kant), 
ruled. ; 

`The definition of wages in Sec. 2 (22) 
could be conveniently divided into three 
parts. The first part deals with all re- 
muneration paid or payable in cash to 
an employee under the terms of the con- 
- tract of employment. The second part 
is the inclusive part of the definition. It 
covers any payment in respect of any 
period of authorised leave, lockout, strike 


Over 


which is not illegal or lay of and other. 


additional remuneration, if any, paid at 
intervals not exceeding two months. The 
third part excludes from the definition 
certain types of payment provided under 
clauses (a), (b), (c) and (d) of Sec. 2 (22). 


The second part of the definition is 
quite distinct and different from the first 
part. All the items of payments referred 
to in the second part apparently cannot 
have any reference to the terms of the 
-contract of employment of any employee. 
But nonetheless they are also termed as 
wages because they are included in . that 
definition. Therefore, clear implication of 
the second part of the definition is that 
any additional remuneration paid other- 
wise than under the terms of the contract 
should also be treated as wages for pur- 
poses of the Act provided that payment 
is made by way of remuneration i. e. a 
recompense for service rendered and not 
any ex gratia payment: and paid at perio- 
dical intervals not exceeding two months. 
If’ any additional remuneration paid 
satisfied these’ two conditions, Sec. 2 (22 
declares it to be “wages” though pai 
de hors the terms of the contract. 


The words “other additional remune- 
ration” in the second part must receive 
the meaning of payments described by 
the preceding items, when the preced- 
ing items are required to be paid de hors 


‘the terms: of the contract, express or im- - 


plied, it cannot reasonably be said that 
‘other additional remuneration’ which 
follows those items must be paid under 
the terms of employment. It is not cor- 
rect to place such an interpretation hav- 
ing regard to the well settled principles 
of construction applicable to an inclusive 
- definition. 1974 Lab IC 1083 (Kant) 


Overruled; 1976 Lab IC 514 (Bom) and 
AIR 1978: Andh Pra 18 (FB), Rel. on. 
1968 Lab IC 364 (SC), Dist. 


BX/BX/A783/80/KSB 


AIR 1980 NOC 110 (KANT.) 
K. JAGANNATHA SHETTY, J. 
Allisab Husensab Hulkoti Petitioner v. 


State of Karnataka and another, Respon-. 


dents. , 
Writ Petn. No.. 829 of 1978, D/- 21-1- 
1980. l 


Karnataka Municipal Corporations Act 
(14 of 1977), Section 421 — Karnataka 
Municipal Corporations Rules (1977), Pre. 
— Publication of draft rules — Affording 
reasonable opportunity to persons likely 
to be affected to file objections is ob- 
ligatory — Giving only four days’ time 
amounts to denial of such opportunity. 
(Mysore General Clauses Act (1899), Sec- 
tion 28). 

Since it is provided in Section 421 that 
the Government could make rules only 
after previous publication the procedure 
of previous publication provided under 
Section 23 of the Mysore General Clauses 
Act, 1899 would be automatically attract- 
ed. Accordingly, the State Government 
ought to publish a draft of the proposed 
rules for the information of persons likely 
to be affected thereby specifying a date 
on or after which the draft will be taken 


into consideration so that all such per | 


sons may put forward their objections or 
suggestions, The objections filed within 
the prescribed time, shall receive atten- 
tion of the rule making authority. The 
persons likely to be affected by the pro- 
mulgation of the rules, must have reason- 
able opportunity to go through the draft 
rules and file objections or suggestions. 

Where only a short period of 4 days 
was given for filing obejctions or sugges- 
tions, there was really a denial of reason- 


able opportunity to persons likely to be . 


affected thereby. The opportunity to be 
afforded should be adequate and reason- 
able and should not be a sham. nominal 
or illusory. 

Suresh S. Joshi, for Petitioner; M. R. 
Suvarna, Govt. Pleader, (for No. 1) and 
S. Shivaram, for M/s. Kisvy and Co., (for. 
No. 2), for Respondents. 


CX/CX/B352/80/GSN 


ALR. 


ste 


a 
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` - AIR 1980 NOG 111 (KANT) 

K. À. SWAMI, J. ! , i 

Ramachandra Nemanna Patankudi; Peti- 
tioner v. Vimalabai and others, Respon- 
dents. , ! 

Writ Petn. No. 10906 cf 1977, D/ - 11-1- 
1980. m 
_ Karnataka Debt Relief Act (25 of 1976), 
Section 4 (f) — Application under — 
Maintainability — Sale of land — Ven- 
dors wife filing application — Held not 
maintainable there being no - privity ot 


contract, between purchaser and vendor's. 


wife. 


A sold his land to B aad B is said to 
have agreed to reconvey the land to A. 
Thongh A was alive his wife filed an ap- 
plication under Section 4 (f) of the Act. 


Held, A’s wife was neither an executant 
of the document nor had she acquired the 
right to the land either by operation of 
law or otherwise; there was no privity of 
contract between B and A’s wife nor was 
there any relationship of debtor and cre- 
ditor between them. If at all any applica- 
tion could have been filed, it must’ have 
been filed by A and not by his wife. 
Therefore, A’s wife has had no- locus 
standi to maintain the application. - 


G. D. Shirgurkar, for Petitioner; N. A. 
Mangdi, for Respondent No, 1. 


BX/CX/A901/80/DVT 


AIR 1980 NOC 112 (GUJ.) 
= 1980 Lab. I. ©. 897 
FULL BENCH 
B. J. DIVAN, C. J, A D. DESAI 
AND S. B. MAJUMDAR, JJ. 
Nizamuddin Suleman, etc., Petitioners 
v. The New Shorrock Spg. and Mfg. 


Mills Co. Ltd. Nadiad and another, etc., 
Respondents. i ; 


Special Civil Applns. Nos. 1122 of 
1973 and 936 of 1975, D/- 24-11-1978. 

(A) Industrial Disputes Act (1947), 
S. 38-C (J) and (2) —_ Relative scope 
of sub-sections (1) and (2 — Industrial 
Disputes (Gujarat) Rules (1966), R. 67 — 
Form of application. 

Whereas sub-section (1) of Sec. 33-C 
deals with the case where the money is 
due to a workman from an employer 
under a settlement or an award in the 
form of retrenchment compensation under 
the provisions of Chapter V-A or lay-off 
compensation under Chapter B-A sub- 
section (2) deals with the recovery by the 

1980 AIR Notes 4 (2) VIII 
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workman of any money or any benefit 
which is capable of being computed in 
terms of money and it empowers the 
Labour Court concerned to deal with the 
question arising as to the amount of 
money due or as to the amount at which 
such benefit should be computed. R. 67 (1) 
of Industrial Disputes (Gujarat) Rules, 
1966 provides that an application for re 
covery of any money due under Sec- 
tion 83-C (1) has to be made in Form 
No. XXA while that for determining the 
amount. of benefit under Section 38-C (2) 
has to be made in Form XXB and where 
the Labour Court has determined the 
amount of benefit under Rule 67 (2), the 
application for its recovery has to be 
made in Form XXC 


(B) Industrial Disputes 
S. 38-C (2) -—— Scope of proceedings 
under — Jurisdiction of Labour Court 
under Sec. 33-C (2) — Workman con- 
cerned must have existing right — 
Maintainability of application depends 
on allegations therein. AIR 1964 Guj 
192, Overruled. 


_ For invoking the jurisdiction of the 
Labour. Court under Sec. 33-C (2) the 
workman concerned must have an 


Act (1947), 


- existing right which is claimed by him 


and the Labour Court will have jurisdic- 
tion to deal with the application on 
merits, Whereas Sec. 10 deals with refer- 
ence of cases of Industrial Disputes of 
all kinds, Sec. 38-C (2) provides a speedier 
remedy for the recovery of the dues of a 
workman against his employer in certain 
specified types of cases and the basis is 
that there must be an existing right. 
Sec. 33-C (2) is obviously not meant for 
creation of any new rights or fresh 
rights. All that it deals with is an existing 
right which may arise because of an ad- 
judication in an earlier proceeding or 


_ which has been provided for either by 


custom or by law or agreement. 1978 Lab 
ee (SC) and 1978 Lab IC 693 (SC), 
oll. . 


In deciding maintainability of pro- 
ceedings what is to be looked at is the 
plaint in a civil suit or the application in 
case existing under S. 338-C (2) of the 
Industrial Disputes Act and not ‘what the 
other side contends or urges in its reply 
or written statement. Once the work- 
man’s case as disclosed in his application 
to the Labour Court shows that the 
existence of the relationship of employer 
and employes is not put in dispute by 
the workman himself and on the basis of 
an existing relationship of employer and 


. 58 


f 


- S. 38-C (2) 


dhe application under 


employee aud the basis of existing right 
which may arise out of an- adjudication: 
or which may be provided.for by custont 
or law or agreement,- the application 
tinder S. 83-C (2) is maintainable: The 
fact that the employer by his plea raises 
sc:ne dispute does not mean 
jurisdiction of the Labour Court‘to deal 
with the question is 
1964 SC 743 and AIR 1964 SC 1348, Foll. 


Thus, so far as the scope of Sec- 
tion 83-C (2) is concerned, all that has 
to be done is to follow the principles 
laid down by the Bench of five Judges 
of the Supreme Court in’ AIR 1964 SC 
743 as explained by the latest decision in 
1978 Lab IC 693 (SC). AIR 1964 Guj 192; 
Overruled. Obseryations in AIR 1968 
Bom 189, Held obiter and not justified. 
1978 Lab IC 967 (Guj), Rel. on. i 


(C) Constitution of India, Art. 141 — 
Conflict between larger and smaller 
Bench of Supreme Court — Principle to 
be followed is as indicated-by Beg, J. in 
we mad IC 1551 (SC) (Para 12). (Prece- 

ents). Ss é i 


(D) Industrial -Disputes Act (1947), 
— Workmen’s claim for 
retrenchment compensation and other 
dues on basis of allegations disclosing 
existing right — Retrenchment not dis- 
puted by workman — Labour Court has 
jurisdiction to entertain application and 
decide it on merits — Order rejecting it 
quashed. (Constitution of India, Arts. 226 
and 297). ; 


(E) Industrial Disputes Act (1947), 
S. 38-C (2) — Workman claiming closure 
compensation on basis -of allegations 
made in.application — Labour Court has 
jurisdiction to entertain application -and 
decide it on merits Order rejecting 
application as not maintainable quashed: 
(Constitution of India,. Arts. 226 and 227). 


Held, that the question whether. ‘on 


— 


. the facts which the workman was urging 


in his application under Section 33-C’ (2), 
S. 33-C. (2), :was 
maintainable or not has to be decided 
by the Labour Court. It is after examin- 
ing the evidence on merits that the Lab- 
our Court could have. decided whether 
there was a closure of the factory or not 
and whether the applicant left the job.on 
his own accord as the employer’ contend- 
ed. But merely because of the disputes 
raised by the respondent-employer, some 
issues were required to be gone into for 
the purpose of granting relief to: the work: 
man, it could: not be said.that the applica: 
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that the’ 
taken away. AIR- 


A. TR. 
tion under S. 33-G (2):WWas not maintain- 
able. i a E, ' 

Spl. C. A. No..1122 of” 1978, N.-J- 
Mehta, for Petitioner, K. S. Nanavati for 
I. M: Nanavati; for Respondent No. 1; 
Spl. C. A. No. 936 of 1975, M. M. Desai 
for ‘Arvind J. Patel, for Petitioner; J. G. 
Shah, V. J. Desai and P. C. Master, for 
Interveners. 
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“ATR 1980 NOC 113 (AP) 
“« = 1980 Tax. L, R. 528 

a FULL BENCH | 
Cc. KONDIAH, C, J., PUNNAYYA AND 
> o: ŁO AMARESWARI, JJ. 

“M/s. Praga Tools Ltd., - Secunderabad, 
Applicant v. Commissioner of Income- 
tax, ‘Hyderabad, Respondent. 

Case’ Referred No, 115 of 1976, Dj/- 
19-11-1979. - a 

Income-tax _ Act (1961),; Section 37 — 
Capital. or revenue expenditure — Test 
to determine — Collaboration agreement 
— Royalty paid by assessee Company to 
foreign ‘collaborators for acquiring tech- 
nical know-how and assistance, held in 
the circumstances of the case was deduc- 
tible as revenue expenditure. 1973 Tax 
LR 463 (Andh Pra), Overruled. 

The question whether a particular ex- 
penditure is capital or revenue in nature 
is a vexed one, The dividing line between 
the two is very thin. There is no rule 
of thumb.or. test or -principle which has 
got a universal application to determine 
the question. The court has to examine 
the nature and character of the business 
and’ the’. objects’ fer which the expendi- 
ture has been incurred. Viewed’ in the 
larger context of business necessity -or 
éxpedience, each factor or ‘circumstance 
by itsélf is not decisive; It is the totality’ 
or the cumulative effect of all the: ma- 
terial: facts and :circumstances evidenced 
by documents .and the surrounding cir- 
cumstances. that is to -be taken into 
consideration to arrive at a decision as 
to what was the nature and character. of 
thé trarisaction from the commercial 
point of view.“ It would be properly - 
attributable to capital if the expenditure 
is made for acquiring or. bringing into 
existence an asset; or advantage for the 
enduring benefit of the. business where- 
‘as if the’ expenditure is made for the 
purpose of .running the, business or 
working ‘it with a view to` produce the 
profits; it would be a ‘revenue expen- 


_ diture, “It would be’ immaterial whether 


£ 


and Cutter Grinding 


1980 


the source of the payment was capital 
or whether the payment was made once 
and for all, _ 

Each factor by itself fs not aces it 
‘is the totality or the cumulative effect 
of all the facts and ` circumstances: that 
would be the prime guiding factor to 


‘decide the aim and object of the -expen- 


diture, be it-capital or revenue, Where 


‘the expenditure has a direct nexus, con- 
‘nection or relation te the- 


or conducting of the business of the as- 
sessee, it must be regarded as an inte- 


gral part of the profit making process.. 


In such a case, it must be held to be a 
revenue expenditure. Where the pur- 
pose and object of the expenditure is to 
acquire an asset or right of an endur- 
ing nature or permanent character, it is 
a capital expenditure, 


The assessee company which had been 
carrying on business in the manufacture 
of precision and machine tools, machi- 
nery and forgings enter2d into a licence 
agreement with a foreign collaborator, 
M/s. A. A. Jones and Shipman Ltd, Lei- 
cester, U. K, for the manufacture of what 
is described as “Jones-Shipman” , Tool 
Machine . -Model 
310 16”x8” capacity complete with all 
-items of standard equipment for which 
the collaborator was to supply the-neces~ 
sary designs, ‘drawings, technical know- 
how and assistance. Jones and Ship- 
man agreed to assist the assessee in the 
production of the main castings -of the 
machines and also. to sell.all. jigs, fix- 


tures, tools; gauges, raw materials 
and special parts as ordered at their 
normal commercial © retail value. 


In consideration of the: grant of the 
manufacturing rights and for - - providing 
assistance under the agreement, the 
assessee-company agreed to pay to Jones 
and Shipman royalty of 5. per cent of 
the Indian selling price.on the produc- 
tion of the machine described in cl. (1) 
during the currency of the agreement. 
Under clause 15 the termination. of the 
agreement shall not affect the rights of 


the assessee-company to use for the pur- 
pose of their.business all the informa- 


tion, techniques, patents, copyrights, 
drawings, plans and documents relating 
to the machine which have been trans- 
ferred from the foreign collaborator to 
athe assessee or which may have come 


: “into their “possession during the ` agree- 


ment. The assessee would be entitled to 


use'this information free of ‘any royalty ` 


or other payments and: without any ob- 
jection on the-part-of-the foreign colla- 
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carrying ‘on’ 


5s, A 
‘-borator © provided that all payments” ` 
tunder the agreement have ‘been duly 
‘paid by. the assessee, Similarly the as- 
essee had. entered. into another agree- 
ment. with M/s, Kearney and Trecker 


- ŒC. V.A. Limited, Hove Sussex, U.K. for 


‘thé manufacture of what is described as 
"Drill chuks contained in the manufac- 
‘turing. range of C. V, A.” The collabora- 
‘tor -agreed to supply to the assessee. the 
‘complete manufacturing drawings and 
‘lists of parts, prints of all jigs, fixtures, © 
‘special tools, gauges and special ma- 
chines used by C. V.A, for the manu- 
facture, assembly inspection, complete 


“Specifications of raw materials, complete 


‘sets ‘of up-to-date lay-outs, and techni- 
cal service by deputing their senior exe- 
cutives and expert technicians, Clause 12 
required the .assessee-company to pay 
the collaborator during. the currency of 
the agreement royalty of 5. per cent on 
sales effected by the assessee subject to 
Indian taxes calculated on Praga’s list 
prices reduced by the commission pay- 
able to Praga’s selling agents, The said 
royalty is payable half yearly in sterl- 
ing before the expiry of sixty days from 
‘the end of the half-year periods, The 
‘termination of the agreement after the 
period of -ten years shall not affect the_ 
right of the assessee-company to use, for 
the. purpose of their business, all the 
information, techniques, patent and copy- 
right and other rights, drawings, plans 
‘and documents which have been trans- 
ferred to.it or which may have 
come~to their knowledge or possession 
‘pursuant: to the agreement without any 
royalty and. other payments, 

<” Held that the expenditure was of re~- 
venue in character but not capital. The 
‘payments of royalty were allowable de- 
ductions, 1973 Tax LR 463 (Andh Pra), 
Overruled; AIR 1968 SC 1131, Applied. 


. The expenditure is having direct 


“nexus, connection or relation to the very 


carrying on or conducting of the busi- 
ness of the assessee which must be re- 
garded, as. an integral part of the profit 
making process, The very aim and ob- 
ject of the payment of royalty, which is 
based on the production and sale of the 
products manufactured by the assessee- 
company, is withthe sole purpose of 
securing from the foreign collaborators 
-manufacturing licence.and all the neces- 
sary technical know-how including de- 
sign, drawings, © specifications and other 
technical. information to enable the 
assessee-company to make and sell the 


products: indicated. in the. agreements. 





The meré „fact that the foreign colla- 
borators have agreed to grant to the 
assessee-company the right to manufac- 
ture under exclusive licence in India, 
under the trademark ‘C. V. A. Praga’, 
Drill Chucks of all sizes and: descriptions 
as listed in C. V. A. price lists in the 
first agreement and the right to manu- 
facture under exclusive licence in India- 
under the Jones and Shipman trademark 
“Jones Shipman” tool and cutter grind- 
ing machine with all the technical know- 
how and assistance, would not in any way 
alter the very nature and character of 
the payments in question,- 


P. R. Ramachandra Rao, for Applicant; 
P. Ramarao, Standing Counsel,’ for Re- 
spondent, 


CX/CX/B274/80/LGC 


AIR 1980 NOC 114 (CAL.) 
== 1980 Tax, L. R. 2308 


FULL BENCH : 
A. N. SEN, C. J, GHOSE AND 
JANAH, JJ, 
Inspector, Central Excise, Texmaco, 
Belgharia and others, Appellants v. 


Textile Machinery Corporation Ltd.,~Re- 
spondent. 

Full Bench Reference No, 1, of 1979, 
in A.F.O.O. No, 442 of 1972, D/- 28-2- 
1980, . 

Central Excise and Salt Rules (1944) 
(as they stood between 13-6-1962 to 
28-2-1964), Rr. 50, 10, 10-A — Notifi- 
cation No. 3 Ex (MP) 57 D/- 23-2-1957 
— “Short levy” within meaning of R. 10 
What is — Removal of excisable 
goods as non-excisable goods on appli- 
cation under R. 50 — It is a case of 
“short levy” — R, 10 and not R. 10-A 
is attracted. 


Passing an order of removal of goods 
by the proper officer on a proper 
application under R., 50 as non-excis- 
able goods must necessarily be deemed 
to be ‘an adjudication of the question 
as to whether the goods are excisable 
and liable to duty or not excisable and 
not liable to duty and the adjudication 
will form a part of the process of 
assessment of excise duty and removai 
of excisable goods as non-excisable 
goods under R. -50 will be a case of, 
“short levy” within the meaning of” 
Rule 10. Civil Rule No, 1084-(W) of 1966, 
D/- 12-1-1977 (Cal), Approved; AIR 1971 
SC 2039 and 1973 Tax LR 1607 (SC), 
Ref.; AIR 1961 SC 1149, Rel, on, 
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ALR, 


The proper officer while dealing with 
an application in proper form under 
R. 50 for removal of goods is required 
to be satisfied tkat the goods are non- 
excisable goods before the officer con- 
cerned permits the goods to be remov- 
ed. This satisfaction can only result 
on a proper determination of the ques- 
tion whether the goods sought to be 
removed are excisable or not excisable. 
This determination can never be consi- 
dered to be a mechanical one and the 
officer concerned must necessarily ap- 


_ ply his mind to the question and the 


determination of the question is, un- 
doubtedly, a quasi-judicial one, There 
is no question of any prima facie satis- 
faction of the officer concerned at the 
time of dealing with an application 
under Rule 50 and passing an order on 
the same. Rule 50 read with all the 
other relevant Rules clearly indicates 
that: the decision of the proper officer 
on the proper application ‘under R. 50 


‘to permit the applicant to remove the 


goods is a final one, Rule 50 and the - 
other Rules do not contemplate any 
tentative or prima facie finding. The 
officer concerned may have come to the 
said decision through inadvertence, error 
or misconstruction on his part, The 
effect of the said decision, however, is 
that there has been no levy on the basis 
of nil assessment through inadvertence, 
error or misconstruction on the part of 
the officer concerned. ‘As the determina- 
tion of the officer concerned that the 
goods. are not excisable and are not 


liable to any duty is a quasi-judicial 


one and as on the oasis of his said deti- 
sion the officer concerned has allowed 
the goods to be removed, the officer 
concerned must be deemed to have made 
nil assessment and to have proceeded to 
make no levy on che basis of the said 
assessment, Even if the decision of the 
officer--concerned can be said to be 
wrong and if on the basis of the wrong 
decision no levy has been made on the 
basis of nil -assessment on the footing 
that the goods are not excisable and 
therefore, not liable to duty, non-levy 
of duty is, therefore, through inadvert- 
ence, error or misconstruction on the 
part of the officer, Rule 10 is therefore 
clearly attracted, 

Somen Bose and R. N. Das, for Ap- 
pellants; R.-N. Bajoria; Dilip Kumar’ 
Dhar and Mahabir Prasad Chowdhury, 
for Respondent. 
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AIR 1980 NOC 115 (KANT.) 
N. R. KUDOOR, J, 

Bhamy Panduranga Shenoy, Peti- 
tioner v. B. H, Ravindra Pai and others, 
Respondents, 

Writ Petn. No, 838 of 1978, D/- 10-1- 
1980, 


(A) Karnataka Land Reforms Act (10 
of 1962), Ss, 48A, 45, 2 (A) (18) and (34) 
— “Land” and “Tenant”, meaning of — 
Grant of occupancy rights — Test to 
determine whether a certain land is 
“Land” and person in. possession of it is 
“tenant” — Factors to` be taken into 
consideration, 

The primary test to be applied to de- 
cide the question, whether the relation- 
ship of landlord and tenant created un- 
der the tenancy agreement, whether 
oral or written, rests on agrarian’ re- 
is the dominant purpose of 
the lease which creates the relationship 
of landlord and tenant, The scope of the 
Act is limited to questions arising out 
of -agrarian relations, A person whose 
possession of agricultural lands does not 
rest on agrarian relations, cannot avail 
himself of the benefits under the provi- 
sions of .the Act. To find out whether 
the relationship of landlord and tenant 
in respect of the leasehold, 
agrarian relations, one has to look jnto 
the terms and conditions of the tenancy 
created and if the tenancy is created by 
a written lease, then the purpose of the 
lease set out in the deed will be the 
deciding factor and not, tc what use the 
land demised is actually put either on 
1-3-1974 or immediately prior to it, In 
this context, one has necessarily to look 
into the lease deed to find out for what 
purpose the. land was demised, 1964 Mys 
LJ Supp 201; AIR 1972 Mys 269; ILR 
(1979) 1 Kant 192; AIR 1965 SC 716; 
AIR 1975 SC 1758; AIR 1963 Mys lil; 
AIR 1978 Kant 53 and AIR 1978 Kant 
73 (FB), Rel. on. 

The dominant feature which the ex- 
pression ‘tenant’ embraces is that he 
must be an agriculturist who ‘cultivates 
personally the land he holds on lease 
from a landlord and includes the per- 
sons enumerated in items (i) to (iv) of 
clause (34) of Section 2 (A). The words 
“who cultivates personally the land he 


holds ony lease] are the xey-words -'to'!- 


find out whether a person claiming him- 
self to be in possession of the demised 
land is a ‘tenant’ or not within the 
meaning of the Act. It is clear from the 
definition that the lessee should culti- 


rests on. 
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vate the land he holds on iéase. This 
shows that what was leased should be 
‘land’ as defined under the Act when 
it was leased, Further, the phrase ‘on 
lease’ governs the entire earlier part of 
the definition i.e. “cultivates personally 
the land he holds”, “Cultivation” is to 
be traced to the lease because, it is the 
lease that gives him the right to culti- 
vate. In order to ascertain these factors, 
one has to look into the dominant pur- 
pose of the lease and if the purpose of 
the lease is one for agricultural purpose, 
then only he could cultivate the land 
personally and if the object of the lease 
is non-agricultural or in other words, it 
is for the purpose of carrying on busi- 
ness, industry, manufacturing residence, 
cinema theatre etc. the tenant who holds 
such a land on lease could not cultivate 
personally within the meaning of Sec- 
tion 2 (A) (34). If the land demised falls 
under the latter category, it would not 
be, open for a lessee to contend that he 
is a ‘tenant’? within the meaning of Sec- 
tion 2 (A) (34) and that the land: de- 
mised is ‘land’ within the meaning of 
Section 2 (A) (18) merely because he 
has planted a few fruit bearing trees or 
that he has grown vegetables in a por- 
tion of the land demised. 


The expression “Land” has‘ enlarged 
and restricted meaning, The interpreta- 
tion should aim at avoiding absurdity 
and anomalies, Undoubtedly the defini- 
tion of ‘land’ under Section 2 (A) (18) 
is very wide and the term “capable of 
being used for agricultural purposes” 


. used in the definition, construed liberal- 


b- 


ly one could reach the conclusion that 
practically all the lands, even that co- 
vered by buildings, factories, mills ete. 
be brought under the definition of ‘land’ 
as defined under clause (18) of Sec, 2 (A) 
inasmuch as its potential or possible 
use could be agricultural and every per- 
son who obtains the premises for a pur- 
pose other than agriculture and plants 
a few fruit bearing trees or grows a 
kitchen-garden or rears a few milching 
cows or she-buffaloes in the demised 
land could very well contend that he is 
a ‘tenant’ within the meaning of cl. (34) 
of Section 2 (A). It was not the inten- 
tion of the legislature that the various 
terms defined in the Act should be read 
and. understood in such wide amplitude, 
is clear from the opening words of sub- 
section (A) of Section 2 “in this Act un- 
less the cofitext otherwise requires”. 
The terms and expressions defined in 
the Act under Section 2 (A) shall have 
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to be read and understood keeping in 
view the object -and purpose of the Act 
zand the context in which they are used. 
In determining the dominant character 
‘of ‘a premises, i.e. whether agricultural 
‘or non-agricultural no one factor is de- 
cisive. The cumulative effect of all fac- 
tors should be considered, (1979) 1 Kant 
-LJ 412, Rel. on. 
` As regards the dispute between the 
parties relating to registration of occu- 
pancy, the dispute must be one arising 
out of agrarian relations. That is ob- 
vious from the scope of the Act which 
‘is limited to questions arising out of 
agrarian relations, It is so even in the 
‘ease of a deemed tenant because he is 
one lawfully cultivating the land belong- 
‘Ing to another person. If the dominant 
purpose of the demise is non-agricultu- 
‘ral, then the possession of such land by 
‘the lessee would not rest on agrarian 
relations. But on the other hand, if the 
purpose of the lease is agricultural, then 
the relationship of the lessor and the 
‘lessee would rest on agrarian relations. 
In the former case, the person in pos- 
session of the land cannot invoke tha 
provisions of Section 45, whereas in the 
‘latter case, he could, AIR 1977 Kant 137, 
Rel. on. : 
. Jn the instant case, the suit lands 
‘were d mised in favour of the lessee for 
specific non-agricultural purposes, the 
‘purposes being industries, business, 
trade, manufacturing, residential, cinema 
theatres and any other purposes. On a 
‘perusal of the terms of the lease deed 
it was clear that the purpose of the 
term lease was for non-agricultural pur- 
‘poses specified therein, Even assuming 
that the suit lands are agricultural 
‘lands, since possession of the suit lands 
by the lessee under the term lease does 
not rest on agrarian relations. as it is 
clear from the terms of lease deed that 
it was for non-agricultural purpose, the 
lessee cannot invoke the jurisdiction of 
the land tribunal under Section 45 and 
claim occupancy under Section 48A, 


(B) Constitution of India, Article 226 
:— Decision of ‘Land Tribunal’ that suit 
lands dre agricultural lands and lessee 
is a ‘tenant’ being a jurisdictional fact, 
-is open to review under Article 226 by 
serutinising evidence on basis of which 
the adjudication is based, as that*:ad- 
judication is not conclusive. (Kar- 
nataka’ Land. Reforms Act (10 of ici 
S. 48A}. 

(C) Karnataka Land Reforms Act (10 


-of 1962), S. 4, — “Deemed. tenant” — A 


ALR. 


eas to be a ‘deemed tenant’: must be 
“ lawful cultivation” of the land be- 
‘Toheine to another person — Mere ‘law- 
ful possession’ is not sufficient. . 
` K. Shivashankar Bhat, for Petitioner; 
Mohandas N, Hegde, U. L. Narayana Rao 
and V, C. Sabarad, Govt. Pleader, for 
Respondents, 
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AIR 1980 NOC 116 (ORI) 
== 1980 Lab. I. C. 658 
_ FULL BENCH — 
S. K. RAY, C. J., S. ACHARYA, 
R. N. MISRA, P. K, MOHANTI 
` AND N. K, DAS, JJ, © 
Ramesh Prasad Mahapatra, Petitioner 
v. State of Orissa and others, Opposite 


-Parties, 


Original Jurisdiction Case No, 2308 of 
1975, D/- 12-3-1980. 

(A) Constitution of India, Articles 311 
and 226 — Promotion — Uncommunicat- 
ed adverse entries in confidential Cha- 
racter Rolis — If can be utilised against 


the employee — Compliance of natural 


justice, 1975 Lab IC 285 (All), Dissented 
from, 


Rules of natural justice had to be 
satisfied even in the matter of making 


‘of adverse entries and utilisation there- 
‘of against the employee. The right of 
‘representation, consideration thereof and 
-upon representation being successful, re- 


view. of the position, amounts to compli- 
ance of natural justice, Therefore it 
cannot be contended that uncommuni- 
cated adverse entries or adverse entries 
against which representation has been 
made: but the same has not been dis- 


.posed: of cannot be taken jnto account 
‘as that would affect compliance with 


Natural justice. If the adverse entry is 
not communicated at all for an unusual- 
ly long period and action is taken on 
the basis of such adverse entry, a Gov- 
ernment servant can ask for an appro- 
priate writ directing Government to 
communicate the adverse entry and to 


dispose of the representation, if any. In 


appropriate cases depending on facts and 
circumstances, adverse action taken 
against the Government servant may 


-become liable to be~ quashed. 2 (Case. law 
` discussed), ILR (1974) Cut 227, Approv- 


ed; 
from, 


(B) Constitution of India, Article 311 


1975 Lab IC 285 (All), Dissented 


-~ Promotion — Permitting the crossing 


Me 


1980. ~ 


of. efficiency bar whether wipes out ex- 
isting adverse entries in’ confidential 


character rolls —.Whether such. entries 


can. be taken. into account while consi- 
dering claim of promotion to higher 
post, f 

Per- Full Bench:— Adverse entries 
would not be wiped out in the matter 
of promotion. Between an offcer with 
a clean record throughout and another 
with a bad record in thè beginning for 
several years and equal record with the 
other officer for the subsequent period; 
that officer who has a clean record 
throughout would- stand a better chance 
of promotion, 1974 Lab IC 1192 (Ori), 
Approved; (Case law discussed).. 

Per Ray, C. J.:— Allowing the em- 
ployee to cross the efficiency bar will 
mot have the effect of wiping out the 
adverse entries made in his confidential 
character roll while considering his case 
for promotion, but it will have the effect 


of wiping out such entries for another 


purpose, namely, for thə purpose of 
considering his case- for. crossing of the 
second or subsequent. efficiency bars. 
Until the adverse entries are wiped out 
by successful representation, those en- 
tries can be taken into consideration 
when question of promotion arises or 
when comparative merits of persons eli- 
gible for promotion are considered, 
The considerations for crossing. of effi- 
ciency bar and the consideration in a 
question of inter se promotion are al- 
together different: Ther2 may not be 
anything adverse against an- officer in 
particular but on a comparison of merits 


the officer below him may be superior. 


to him in performance, It would thus 
be unreasonable to say that once an 
officer has been allowed to cross the 
efficiency bar all adverse entries prior 
to that stage cannot be taken into con- 
sideration for other purposes, Adverse 


character roll not construed as a deter- . 
` rent for crossing efficiency bar can be. 


taken into consideration for negativing a 


claim for promotion. In case of consi-- 


deration for promotion, positive compa- 
rative merits of candidates. fall to be 
considered, At that poirt of time the 
total career of all candidates is to be 
reviewed and officer who has an un- 
blemished record in those circumstances 
compares favourably with an officer, who 
has. had some” adverse ramarks against 
-him at some time in his career, ` but, 


subsequently, has been allowed to cross’ 


efficiency bar. For such purpose, the 
adverse remarks. must. necessarily be 
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taken..into account and cannot be treat- 
ed.as non est, 1974 Lab IC 1192 (Ori), 
Approved.. ; 

-Pèr N: K. Das, J :— ` Efficiency bar 
is for movement in the same scale of 
pay to a higher level incremental in na-- 
ture, Promotion is movement not only 
to a higher seat but also to higher re- 
sponsibility.. Promotion: involves not 
only consideration. of merits of the’ offi- 
cer in his existing rank and scale but 
also with reference. to. the higher scale 
of pay as well as the higher post. Ad- 
ditionally, . it also involves inter- 
personal comparison amongst those to be 
considered for promotion. The criterion 
of crossing the efficiency bar, no doubts, 
is a relevant consideration of efficiency, 
but. for promotion it does not constitute 
the total criteria, 


G. Anand Rao Dora, for Petitioner; 


Govt, Advocate, K. C. J, Ray and P, 
C. Kar, for: Opposite Parties, 
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.. AIR 1980 NOC 117 (PUNJ. & HAR) | 
.= 1980 Lab, I. C. 630 


FULL BENCH 
PREM CHAND JAIN, S. C. MITAL — 
AND D. 5, TEWATIA, JJ. 
Hardwari Lal, Petitioner’ v. Chancel- 
lor, M. `D: University, Chandigarh and 
others, Respondents, 


Civil Writ Petn, No. 3385 of 1979" and. 
C. M. Nos, 1577, 1642,. 1700 of 1979, D/-- 
16-11-1979. . 


(A) Maharshi Dayananda University 


. Act (25 of 1975), S. 15— First Statutes 


of the Maharshi Dayananda University, 
Statute 4, Cl. (6) — Suspension of Vice- 
Chancellor — Chancellor being appoint- 
ing authority has power to suspend, 
(Punjab General Clauses Act. (1 of 1898), 
S. 14). 

The Chancellor has power to suspend 
the Vice-Chancellor. Under Section 14 
of the Punjab General Clauses Act an 
authority having power to make an ap-. 
pointment shall also have power to sus- 
pend,. unless a different intention ap- 
pears, vis 

` For finding out a contrary intention 
no benefit can be drawn from the pro- 
visions of clause (8) of Statute 4 of the 
First Statutes of the Maharshi Daya- 
nanda University as the same cover en- 
tirely- a different field. The bare read- 
ing of clauses (6): and (8) would show 


. that, they: are independent of each other 


64 
and cover different fields. Clause (8) ap- 
plies only to the filling of a casual va- 
cancy temporarily, An order of suspen- 
sion does not result in the creation of 
an casual vacancy and no new Vice- 
Chancellor can be appointed temporari- 
ly in place of the suspended Vice- 
_ Chancellor, 

It cannot therefore be contended that 
the statute only provides for the filling 
up of a casual vacancy in the manner 
as provided for under clause (8) of Sta- 
tute 4; and that if a case does not fall 
within the provisions of clause (8), then 
in no case a temporary appointment of 
a Vice-Chancellor can ever be made as 
such a contention, if accepted, may lead 
to anomalous and illogical results, 


` The Chancellor is the appointing 
authority and in order to meet a parti- 
cular situation, if the action can be 
justified otherwise, he would be entitled 
to exercise the power of suspension un- 
der clause (6) of Statute 4 read with 
Sec. 14 of the Punjab General Clauses 
Act. 


. (B) Maharshi 
Act (25 of 1975), S. 15 — First Statutes 
of the Maharshi Dayananda University, 
Statute 4, Cl. (6) — Suspension of Vice- 
Chancellor — When can be ordered by 
Chancellor — Legality of order passed 
during pendency of inquiry by Commis- 
sion, 

The Chancellor is not merely a titular 
head of the University, Under the 
Maharshi Dayananda University Act and 
tha statutes he has been given sufficient 
powers to ensure the smooth: working 
of the University. He being the appoint- 
ing authority has power to remove or 
suspend the Vice-Chancellor, but be- 
fore taking such an action -he alone has 
to satisfy himself whether circumstances 
exist- for the ‘exercise of that power. 
Considering the status of the - Vice- 
Chancellor, the power of suspension ‘is 
to be exercised sparingly and that toc 
only where some grave and serious al- 
legations of misconduct, corruption or 
immorality have been levelled which, if 
proved on inquiry, can result in the re- 
moval of the Vice-Chancellor, 


' The Vice-Chancellor can be suspended 
by the Chancellor only if an inquiry is 


` to be conducted by himself (Chancellor) 


or through some person appointed by 
him on whom the (Chancellor) has com- 
plete control, and it is only during the 


pendency of that inquiry that an order. 


_of suspefision can legally be passed . if 


Dayananda University. 
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À. L R: 
the Chaticellor is satisfied that suspen 
sion of the Vite-Chancellor would faci- 
litate. holding ‘of. the inquiry. 

- This ‘however does not mean that a 
Commission cannot be appointed under 
the Inquiry Act.. The Government has 
power to appoint a Commission and the 
Commission can legally and validly in- 
quire into all those allegations which 
may have been made against the Vice- 
Chancellor, but in order to facilitate the 
holding of that inquiry the Chancellor 
cannot legally bass the order of suspen- 
sion, 

(C) Constitution of India, Article 226 
— Writ petition challenging suspension 


‘order — Allegations of mala fides rais- 


s 


ing disputed quéstions of fact cannot be 
gone into by court, 

Petitioner in Person; U. D. Gaur, Ad- 
vocate General (Haryamia), for Respon- 
dents’ Nos. 1 to 6; Gian Singh, for Re- 
spondent Nọ, 7 with Hari Pawan Singh. 
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{ 





AIR 1980 NOC 118 (PUNJ. & HAR.) 
SUKHDEV SINGH KANG, J. 

Harnam Singh, Petitioner’ v. The Fin- 
ancial’ Commissioner, Punjab, Chandi- 
garh and. others, Respondents, 

Civil Writ Petn, No, 803 of 1971, D/- 
7-3-1980. 

Punjab Security of Land Tenure 
Rules (1953), R. 11 -— Punjab Tenancy 
Act (16 of 1887), S. 90 — Service of 
summons under Land Tenure Act — 
Procedure — Refusal to accept service 
— Process server cannot effect substitut- 
ed service on his own, 

If the person sought to be served, re- 
fuses to accept service of summons, the 
process-server, has to bring this fact to 
the notice of the Court or the Officer 
issuing the summons, It is then that the 
Court or the Officer will decide as to 
in what manner substituted service 
should be effected on such a person, 
The court or officer may then order the 
service to be effected by pasting a copy 
of the summons; The process server’ him- 
self cannot take recourse to substituted 
servicé by pasting the notices on the 
dwelling house of the person who re- 
fuses to accept summona. 

B. N. Aggarwal, for Petitioner; D, 6. 
Kang, for Respondents, 


DX/DX/B853/80/SNV 
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- AIR 1980 NOC 119 (PUNY. & Hee) 
` M. M. PUNCHHI, J. 

The State of Haryana and another, 
Petitioners v. M/s. Karani Finance En- 
terprise Ltd., Respondent. 

Civil Revn. No. 2734 cf 1979, D/- 21- 
2-1980. 


Haryana Urban Development Auth- 
ority Act (13 of 1977), S. 58 (2) (e) — 
Punjab Urban Estates (Development and 
Regulation) Act (22 of 1964) (since re- 
pealed), S. 20 (2) — Suit for recovery 
of consideration on surrender of plot 
obtained under Act 22 of 1964 — Act 22 
of 1964 though repealed by Act 13 of 
1977 from 30-4-1977 — Continuity of said 
suit filed against the State Government 
before 30-4-1977 is saved by the savings 
clause under S. 58 (2) (c) of 1977 Act — 
Question of applicability of bar of 
jurisdiction of Civil Court under S, 20 
(2) of 1964 Act not decided as it was 
not included in pleadings, 


B. L. Gulati, D. A. Haryana, for Peti-« 
fioners; S. P. Jain, for Respondent, 
CX/DX/B412/80/USD 


_ AIR 1980 NOC 120 (PUNJ. & HAR.) 
M. M. PUNCHHI, J. 


Sat Narain, Appellant v. Narain Dass 
and another, Respondents. - 


Second Appeal No, 733 of 1978, D/- 
25-1-1980. 


’ Civil P. C. (1908), O. 41, Rule 23 — 
Second appeal arising out of suit for 
ejectment and for arrears’ of rent — 
Change of legislation during pendency 
of second appeal — Exemption to build- 
ing in question withdrawn by Haryana 
Act 16 of 1978 — Effect. (Haryana 
Urban (Control of Rent and Eviction) 
Act (11 of 1973), S. 1. (3 (as substituted 
in 1978) ). 


- Where suit by landlord P for eject- 
ment of tenant D and for arrears of rent 
was decreed in respect of building not 
governed by Haryana’ Urban (Control of 
Rent and Eviction) Act (11 of 1973) by 
virtue of S. 1 (3) of that Act, but during 
_ pendency of second appeal’ exemptions 
granted to buildings (including one in 
question) constructed prior to 27-4-1973 
were withdrawn: by virtue of Haryana 
Act 16 of 1978 and Civil Courts juris- 
diction to grant decree for eviction of 
tenant from such buildings was barred, 
since such decrees would remain in- 
_ executable P’s suit for ejectment of D 


1980: AIR Notes/5 (1) ` IX 


limits of its powers, 
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would stand dismissed but would stand 
decreed only in respect of recovery of 
arrears of rent. 

H. L. Sarin, Sr. Advocate (R. L. Sarin 
and M. L. Sarin with him), for Appel- 
lant; K. D, Singh, for Respondents, ' 


BX/DX/A967/80/SSG 


AIR 1980 NOC 121 (RAJ.} 
M. C. JAIN, J. 
. Mishri Lal and another, Petitioners v. 
State of Rajasthan and others, Respon- 
dents, 

Civil Writ Petns, Nos, ‘783 and 785 of 
1979, D/- 24-8-1979. 

(A) Rajasthan Milk (Export Control) 
Order (1979), Pre. and Cl, 3 — Validity 
of the Order — It is not invalid on the 
ground of colourable exercise of powers 
— Not only the Control Order could be 
issued under S, 3, Essential Commodities 
Act, even otherwise under Art, 19 (6) 
the State could have created monopoly 
of export trade in favour of State owned 
or controlled dairies — Colourable legis- 
lation — Concept of, (Essential Commo- 
dities Act (1955), S. 3) — (Constitution 
of India, Arts, 19 (6), 246). 

The doctrine of colourable legislation 
does not involve any question of ‘bona 
fides’ or ‘mala fides’ on the part of the 
legislature, The whole doctrine resolves 
itself into the question ‘of competency of 
particular legislature to enact a particular 
law. If the legislature is competent to 
pass a particular law, the motives which 
impelled it to act are really irrelevant. 
On the other hand, if the legislature 
lacks competency, the question of mo- 
tive does not arise at all, Whether a 
statute is constitutional or not is thus 
always a question of power. The idea 
conveyed by the expression is that al- 
though apparently a legislature in pass- 
ing a statute purported to act within the 
yet in substance 
and .in reality it transgressed these 
powers, the transgression being veiled 
by what appears, to be a mere pretence 
or disguise, The whole doctrine of 
colourable legislation is based upon, the 
maxim that you cannot do indirectly 
what you cannot do directly. If a legis- 
lature is competent to do a thing direct- 
ly, then the mere fact that it attempted 
to do it in an indirect or disguised man- 
ner, cannot make the Act invalid, AIR 
1953 SC 375, Foll. 

The -Rajasthan Milk (Export Control) 


Order (1979) is not invalid on the 
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ground of colourable exercise of . powers, 
Nothing. has been shown that the State 
Government was not competent or had 
no power to issue the impugned order. 
From the language of the Control Order 
it would appear that the Government 
intended to maintain and increase sup- 
plies and distribution of milk in Raja- 
sthan and with that end in view to ban 
its export, simultaneously the Govern- 
ment contemplated that milk may be ex- 
ported in certain situations to the Union 
Territory of Delhi or to any other State 
after obtaining permission in writing 
from the Prescribed Authority, The 
grant of permission was left to be regu- 
lated by the Prescribed Authority hav- 
ing regard to the conditions obtaining in 
the State of Rajasthan or in the Union 
Territory of Delhi or in any other State 
or having regard to other relevant con- 


siderations, Under Section 3 of the Es-- 


sential Commodities Act, the order may 
provide for not only regulating the pro- 
duction, supply and distribution of any 
essential commodity and trade and com- 
merce therein, but it may even provide 
prohibiting the same, By no stretch. of 
imagination it can be said that the 
Control Order is a colourable exercise 
of powers. Not only the Control .Order 
could be issued under Section 3, even 
otherwise, under Article 19 (6) if the 
State had so chosen to do, it. could have 
created monopoly of export -trade in 
favour of State owned or controlled 
dairies, 

(B) Essential Commodities Act (1955), 
S. 3 (2) (g) — Rajashthan Milk (Export 
Control) Order (1979), Pre. — Validity 
of the Order — Not ultra vires the 
authority of State Government — Speci- 
fic . powers conferred on State Govern- 
ment under S, 3 (2) (g) by Central Gov- 
‘ernment by a notification — Non-men- 
tion of enabling notified order in Control 
Order -does not affect the authority of 
State Government to promulgate it and 
it will be deemed that the order has 
‘been issued in exercise of all enbling 
powers vested in State Government, 

(C) Essential Commodities Act (1955), 
S. 3 — Rajasthan Milk (Export Control) 
Order (1979), Cl. (3), Proviso — Validity 
of — Proviso does not contravene Arti- 
cle 14 or Article 19 (1) (g) as it cannot 
be said that the proviso confers unfet- 
tered discretionary powers on Prescribed 
Authority. (Constitution of India, Arti- 
cles 14 and 19 (1) (g)). 

Where the law lays down some policy, 
that policy provides sufficient guildeline 


A.L R. 


to the authority on whom unfettered: dis- 
cretionary power, has been -conferred. 
The law itself cannot in that situa- 
tion ‘be held to be violative of Art. 14 
or violative of freedom guaranteed un- 
der Article .19 of the Constitution. The 
action of the authority may be open to 
challenge in appeal or in revision or may 
not be: open to any challenge in appeal 
or revision, This question may have re- 
levancy. when the power has been ‘con- 
ferred on a subordinate officer or’ when 
power of delegation has been conferred 
on such an officer for whom it can be 
said that he may not act with responsi- 
bility and reasonably. Further the mat- 
ter may be considered in the light of 
the nature of the law and: the object 
which the law intends to achieve, 


Proviso to clause 3 of the Control 
Order does not contravene Article 14 or 
Article 19 (1) (g) of the Constitution, in- 
asmuch as ‘it cannot be said that the 
proviso confers unfettered powers on 
the Prescribed Authority in the matter 
of grant of permission for exporting 
milk to the Union Territory of Delhi: or 
any other place, Section 3 (1) of the 
Essential Commodities Act and the pre- 
amble of the Control Order provide suf- 
ficient guidelines for- the exercise of 
the.. powers and further the Control 
Order is a temporary. measure having. a 
short life to deal with the situation, 
which arises on account of depletion of 
milk supply during the summer season, 
Further in the Control Order the powers 
have been conferred on the officer of 
the rank of Sub-Divisional Officer, who 


is quite a high ranking officer so it is” 


expected and presumed of him that he 
will exercise. the .powers reasonably and 
ina responsible manner, ‘ 


© However, - it. cannot be said that in 
case of refusal of the permission, . the 
State Government can be approached, 
There is no such provision. in the. Order 
and in the absence of such a provision 
the action of the State Government 
would: be. without jurisdiction. Neverthe- 
less, the provision cannot be considered 
to confer arbitrary power. 


(D) Rajasthan Milk (Export Control) l 


Order (1979), Pre. and Cl. 3 — Validity 
of Control Order — It does not infringe 
the rights conferred by Arts, 19 (1) (g) 
and 301 of Constitution, : (Constitution of 
India, Arts. 19 (1) (g) and 301), b 
It cannot be said that the ‘Control 
Order has not been’ issued in public 
interest and. places: am unreasonable re-= 


Ladi 


1980 - 


striction onthe freedom of’ trade and 
commerce, The Control Order has been 
issued for the purpose of maintenance 
and increase of supplies and distribution 
of milk in Rajasthan, í 


“It is common knowledge and there is 

no dispute and it cannot be disputed 
that there is depletion in ‘the supply of 
milk resulting from the decreased. yield 
of the milch animals during the sum- 
mer months, Public in Rajasthan may 
have sufficient supply of milk during the 
period of scarcity and to that end in 
view the Control Order came to be pro- 
mulgated and the object is sought to be 
achieved by banning export of milk. 
The restriction thus imposed is eminent- 
ly reasonable and in public interest and 
it cannot be said that the restraint” is 
more than was necessary in the public 
interest, The ban could be total or even 
partial to achieve the object. In the 
Control Order under th= proviso export 
of milk has been regulated by grant of 
permission by the Prescribed Authority 
and total ban has not been imposed, 


Thus it cannot be said that the Control 
Order infringes the rights conferred by 
Articles 19 (1) (g) and 301 of the Con- 
stitution, nA , 

B. L, Purohit (in Civil Writ Petition 
No. 783 of 1979) and M. M. Singhvi (in 
Civil Writ Petn. No. 7&5. of 1979), for 


Petitioners; D. S. Shisodia, Govt, Advo- 
cate, for Respondents i i 


KW/LW/F855/79/LGC 





AIR 1980 NOC 122 (ALL) 
sp. G'S. P. SINGH, J. 


Rameshwar Pd., Applicant v. A. B. Lal, 
Respondent. 


Civil Revn. No. 148 of. 1979, D/- 5-1- 
4980. . 


Provincial Small Cause Courts Act (1887), ° 


Sch. 2, Art. 4 (as amended by U. P. Act 37 
of 1972) — Lease of roofed structure con- 
sisting Dal Mill — Ejectment suit — Small 
Cause Court has no jurisdiction to try. 


As a result of the amendment suits by 
a lessor for eviction of a lessee from a 
building could be tried by the Small 
Causes Court. But where ‘the property 
from which the ejectment of the defendant 
was sought comprises noz only the roofed 
structure but also the machinery and the 
Plant installed in the building, the 


Sanyasi dyin 
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causes court has no jurisdiction to try. the 
suit. AIR 1965 SC 716, Applied. 


` Bharatji Agarwal, for Applicant. — 
DX/DX/B601/80/MVJ 


AIR 1980 NOC 123 (ALL.) 
DEOKI NANDAN, J. 


Kalyan Das and others, Appellants v. 
Rambir Das and another, Respondents. 

Second Appeal No, 1940 of 1977, D/- 
19-3-1980. 

(A) Hindu Law — Religious endow- 
ments — Shebaiti rights — Devolution. 

Shebaiti rights are heritable property 
and the devolution of Shebaiti is govern- 
ed by the rules of Hindu Law applicable 
to any other species of secular property. 
AIR 1979 SC 1682, Foll. 

The original founder of a Hindu reli- 
gious endowment can indisputably ap- 
point the line of succession to Shebaiti 
after him, by his will. Even the last surviv- 
ing Shebait apointed by the founder’s will 
may, on the failure or exhaustion of the 
line of succession appointed by the foun- 
der, appoint his successor by his will. S. A. 
No. 616 of 1976, D/- 2-3-1979 (All), Foll. 

(B) Hindu Law — Religious endowments 
— Surrender of shebaiti. 

A Shebait is entitled in law to surrender 
the Shebaiti to a co-shebait or to the next 
Shebait in order of succession after him. 


(C) Hindu Law — Religious endow- 
ments — Appointment to office of Shebait 
made by will — Power to revoke appoint- 
ment is necessarily implied. ATR 1958 All 
371 (SB), Foll; AIR 1974 SC 199, Disting. 
- (D) Hindu Succession Act (1956), S. 29 — 
intestate — Property held 
by him. devolves on Government. 


V. K. Gupta, for Appellants; P. C. Gau- 
tam, for Respondents. 


DX/GX/B809/80/JHS 


AIR 1980 NOC 124 (ALL) 
K. M. DAYAL, J. i 

Mohd. Ali Khan, Appellant v. Gusher 
Khan Kazmi, Respondent. 

-~ Second Appeal No. 2102 of 1972, D/- 
10-1-1980. , 

Registration Act (1908), S. 38-(1) (c) — 
Power-of-attorney executed by A at Kara- 
chi (Pakistan) and registered in office of 
Sub-Registrar authorising B in India to 
sell A’s property in India — Power-of-at- 
torney not being executed and authenticat- 


` valid —. It could confer no authority on B. 
. to execute sale and get it registered im. 
India. S.: A. No. 2871 of 1965; D/- 1-12. 


p 
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ed in compliance : with S. 33 (1) (c) is ir 
1971 (All) and AIR 1971 SC 761, Rel. on. 


C. B. Misra, for Appellant; R. N. Singh 
and L. Chandra, for Respondent, 


` BX/DX/B21/80/GNB 


AIR 1980 NOC 125 (CAL.) 
Mrs. JYOTIRMOYEE NAG, J. 
Paramananda Das, Appellant v: State of 
West Bengal and another, Respondents. 
a F. A. D. No. 418 of 1972, D/- 5-2- 


West Bengal Estates Acquisition Act (1 


‘of. 1954), Ss. 5, 6 — Bargadar’s right to 


cultivate land — Not an incumbrance — 
Hence, Bargadar is not liable to be evict- 
ed from the lands he is cultivating even 
after the intermediary’s right has vested 
in the State. 
Sushanta Kumar Kundu, for Appellant. 


CX/DX/B877/80/AMG 


AIR 1980 NOC 126 (CAL) 
GANENDRA NARAYAN 
RAY, J. £ 
Abdul Wadud Mallick, Petitioner v. 
State of West Bengal and others,. Respon- 
dents. Ba 
_ Civil Revn., Case No. 3469 of 1974, D/- 
30-1-1980. l 
W. B. Land Reforms Act (10 of 1956), 
S. 18 (1) (b) — Application under — Effect 
of the whole application to be taken into 


consideration. . 


If an application as a whole is consider- 
ed and if it transpires that in substance the 
application makes out. a case that a bar- 
gadar is not allowed to exercise his Het 
as a bargadar, such application should be 
treated as an application alleging termina- 
tion of cultivation by bargardar. Conse- 
quently on such application, a proceeding 
under Section 18 of the Act may be imi- 


‘tiated. If a very strict and technical view 


is taken by the Bhagchas Officer in con- 
struing an application made by a bargadar 
or an owner of a land the very purpose of 
S. 18 will be frustrated. (1964) 68 Cal WN 


‘12 and (1977) 2 Cal LJ 544 and (1977) 2 


Cal LJ 558, Ref. 
J. Islam, for Petitioner. 


CX/CK/B282/80/JDD . ` 


>- . -Notes of Cases 125-127 .. 


--: ATR=1980 NOG: 127 (KANT) ` 
“ K. S. PUTTASWAMY, J. 


Syed Mohammad, Petitioner v. The Dis- ` 


tirct Magistrate Bangalore and another, 
Respondents. ; z 


-= Writ Petn, No. 19189 of 1979, D/- 1-1- 
1980. > oe te l 


(A) Karnataka Cinemas (Regulation) Act 
(28 of 1964), S. 6 — Karnataka Cinemas 


(Regulation) Rules (1971), R. 89 (2) — Res ° 


grant of touring Cinema licence — Rival 


operator not entitled to raise objections 


— Duty of District Magistrate. 
Either by applying the traditional strict 


construction or the progressive purposive ` 


construction of statutes, it would not be 


proper to hold that at the time of grant 
and more so at the re-grant or renewal of 


a licence, the Act and’ the Rules provides 
for opposition. On the other hand, the 
scheme of the Act and the Rules provide 
for representations or objections, only to 


an application for an NOC, consideration . 


of such objections, determination of such 
objections at that stage only and at no 
other stage. AIR ‘1971. Mys 244, Rel. on. 
W. A. No. 256 of 1979, D/- 

(Kant), Distinguished. - 


Even though, the. rival operator is not- 
at he cannot ` 
urge for the acceptance of. his objectionis, . 


entitled to be heard an 


law does not prevent the D. M. from tak- 
ing into, consideration any relevant infor- 
mation or ground placed by: such . rival 


operator or others so far as the matters that - 


are relevant to the enquiry before him. ` 


(B) Karnataka Cinemas (Regulation) Act 
(23 of 1964), S. 6 — Re-grant of licence — 


Fact that. land is an agricultural land —~ | 


Not a relevant factor. W. P. Nos. 13243 of 
1978 and 5180: of 1979, D- 80-8-1979 
(Kant), Rel. on. ` . ve 


(C) Karnataka Cinemas (Regulation) 


Rules (1971), R. 105 (2) — Application for. 


re-grant of licence — Non-compliance with 


R, 105 (2) — Duty of District Magistrate. ° 


Whether an application conforms itself 
and the necessary certificates requir 
thereto have been produced aré all matters 
primarily for the D.:M. to examine and 
decide. When that has not been done by 
him, the one and the only course that is 
open to the High Court in writ jurisdiction 
is to quash the impugned order and direct 
the D. M. to. consider and dispose of the 


application made by the petitioner afresh. : 


H. B. Datar, for Petitioner; Annadanayya 


19-6-1979 | 


ALR 


Goce 


<; 


‘Purnik, I Addl: Govt. Pleader, (for No. $) l 


1980 ` - En 


and:R. U..Goulay, (for No. 2), for Respon- : 


dents. 
BX/BX/A707/80/CWM 


AIR 1980 NOC 128 (KANT) 

KA SWAML J. | eye 
S. Shivanna, Petitioner v.: State of Kar- 

nataka snd another, Respondents. 
Writ Petn. No. 18626 of 1979, D/- 4-1- 
1980. i ' l 
(A) Karnataka Municipalities Act (13 of 
1979), Ss. 18 (1) (a) Proviso, 41 and 315 — 
Power of State Government to extend term 
of Office of Municipal Councillors by Noti- 
fication — No provision in Act to reduce 
their term of office — Notification D/- 
92-11-1979 reducing term of office and 
appointing Administrator before expiry of 


term — Held illegal, invalid and ultra 


vires. f 
Under S. 18 (1) (a), proviso the State Gov- 


ernment is empowered to extend the term. - 


of office of the Municipal Councillors. but 
there is no other provision in the Act which 
enables the State Government to reduce or 
curtail the term or'the ex:ended term of 


office. Even S. 315 which enables the State. 


Government to appoint an Administrator 
to a municipal council does not empower 
the State Government to appoint an’ Ad- 
ministrator before the expiry 
or the extended term of office of the Muni- 
cipal Councillors. Even where elections 
have been held, the out going municipal 
councillors will be entitled to function till 
the expiry of the extended term of office 
by virtue of S. 18 (1) (a). . 

Wheres the State Government by its first 


¥ notification dated 22-11-1979 reduced the 


extended term of Office of the Municipal 
Councillors by 24 days and by another noti- 
fication. of same date appointed the Tehsil- 
dar as the Administrator of the Town 
Municipal Council for'a period of six 
months from 28-11-1979 even before the 
expiry of the extended term of office of 
the Municipal Councillors. 


grounds stated in S. 41, that section was 
not attracted to the case. E 

(B) Constitution of India, Art. 226 — 
Principles. of natural justice — Violation 
of :— Right accrued to petitioner 
away by executive. act without . affording 


of the term ` 


taken- 


-: “Notes of Cases 128-129 -- - =: - > 68. 


Though the act of.the State Government . 
in reducing the term of office of the Muni- 
cipal Councillors by its Notification D/- ` 
99-11-1979 is purely an executive act, 
nevertheless the principles of natural jus- 
tice are attracted, as it has-resulted in de- 
priving the municipal councillors of their 
right to function as such, till the expiry of 
the extended term of office. Thus, the im- 
pugned Notification No. I, dated 22-11-79 - 
is also violative of the principles of natural 
justice. 4 

P. R. Srirangaiah and B. Thilak Hegde, 
for Petitioner; S. G. Doddakalegowda, 


‘Govt. Advocate, for Respondent Nos. 1 and 


2. 
BX/CX/A777/80/KSB 


AIR 1980 NOC 129 (KER) 
= 1980 Lab IC 768 


FULL BENCH 
V. P. GOPALAN NAMBIYAR, C. J. 
AND V. BALAKRISHNA ERADI 
AND G. VISWANATHA IYER, JJ. 
T. P. Sivasankaran and others, Petitioners 
v. State of Kerala and others, Respondents. 


©. P. Nos. 4950, 4996, 5077 to 5079 and 
5083 of 1976 and 1184 and 1231 of 1977, . 
D/- 11-1-1980. _ 


Kerala Education Rules, Chap. 26, R. 3 
— G. O. M. S. 463/68/Edn. dt. 26-10-1968 
— Graduate teachers and language 
teachers — Revision of pay scales ~ 
Seniority of 12 years —- Computation for 
claiming higher ey scale — Direction by 
Government for notional promotion, 
quashed — O. P. No. 681 of 1971, D/- 1-6- 
1972 (Ker), O. P. No. 1690 of 1974 (Ker), 
O. P. No. 5268 of 1972 (Ker), O. P. 
No. 5015 and 3044 of 1976 (Ker) and W. A. 
Nos. 196 and 210 of 1978 (Ker) Partly 
Overruled — (Constitution of India; Arti- 
cle 309). 


The petitioners started their careers as 
Grade II language tecahers in the schools 


_ run by the Malabar District Board and by 
_ some other Municipal Councils in the. 


Malabar area. On those schools havin 
been taken over by the Government wit! 
effect from 1-10-1957 they were all ab- 
sorbed into the service of the Kerala Gov- | 


.ernment with the benefit of continuity of 


service. Their pay scales were revised from 
time to time and ultimately revision of pay 
scale was effected by the State Govern- 
ment as per G. O. Ms. No. 468/68/Edn. 
dated 26-10-1968. Under its‘ provisions all 


- .eategories. of graduate teachers and langu- - 
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age teachers of Government schools as 
well as aided schools became entitled to 
the higher scale of pay of Rs. 210-10-250- 
15-325 with effect from 1-7-1966 subject to 
the condition that “they have completed 
twelve years of service”. Aggrieved by 
implementation of the revision of pay scale, 
some petitioners earlier oroad tke 
High Court. It held that inasmuch as the 
poon therein had made out that he 

ad taught only in the high school classes 
ever since his appointment in the service 
of the Malabar District Board, he was. en- 
titled to have the entirety of such service 
counted for the purpose of reckoning his 
seniority and for determining his eligibility 
for being posted as high school assistant 
(language) in the scale of Rs. 80-165 with 
effect from 1-6-1959 as well as for the pur- 
pose of determining his eligibility for the 
grant of the higher grade sanctioned as per 
the G. O. M. S. No. 468/68/Edn. dated 
26-10-1968. The High Court had also 
clearly directed that the Government and 
the department should determine in ac- 
cordance with the aforesaid principle the 
dates with effect from which the concern- 
ed writ petitioners covered by the judg- 
ment became eligible for the grant of the 
higher grade and grant them appropriate 
consequential benefits. This direction 
necessarily involved that with effect from 
ithe dates on which those writ petitioners 
were found to have become eligible fcr 
the grant of the higher grade they should 
be given the consequential benefit of ar- 
rears of salary. However, the Government 
directed that the spore would be 


pee only notional promotions to the 


igher grade with effect from the dates oz ` 


which they have been found eligible for 
such promotions and that the consequent 

ay fixation will take effect only from the 
RA of the direction and back arrears will 
not be paid. 


Held, the direction by the Government 
that only notional promotions will be given 
and back arrears will not~ paid to the 
petitioners is clearly contrary to the direc- 
tions issued by High Court in its earlier 
judgment. . . 

In view of the G. O. M. S. No. 528/ 
1966/Edn. dated 12-10-1966 it cannot, 
however, be. said that for the purposes cf 
` eligibility for the’ grant of the higher grade 
under the provisions of G. O. M. S. No. 
468 of 1968/Edn. dated 26-10-1968 what is 
required is only that the language teacher 
concerned should have completed twleve 
years of service and there is no stipulation 
that the said service should.be in any par- 
ticular grade; in other words the requi- 

14 


A. I. R. 


site period of twelve years of service men- 
tioned in the G. O. as a condition for eli- 
gibility for the grant of the higher grade 
need not necessarily be service as langu- 
age teacher in the high school section and 
even the service rendered :by the teacher 
in the upper primary section is liable to 
be taken into account for the said purpose. 
Condition No. 2 of G. O. M. S. No. 463/ 
68/Edn dated 26-10-1968 makes similar 
provision for the grant of the higher grade 
to all categories of graduate teachers and . 
language teachers (both Government and 
aided). Obviously the language teachers 
referred to in Condition No. 2 can be only 
those. working in ‘high schools. The 
words “if they have completed 12 years of 
service” occurring in Condition No. 2 laid 
down in said G. O: have to be understood 
as laying down the requirement — “if 
they have completed twelve years of high 
school service as language teachers of high 
schools.” A high school language teacher 
would become eligible for the grant of 
higher grade only on his completing 
twelve years of service as language 
teacher in high school classes. O. P. No. 
631 of 1971, D/- 1-6-1972 (Ker), O. P. No. 
1690 of 1974 (Ker), O. P. No. 5268 of 1972 
Ker), O. P. Nos. 5015 and 8044 of 1976 
Ker) and W..A. Nos. 196 and 210 of 1978 
Ker), Partly Overruled. 


P. K. Suresh, for Petitioners; Govt. 
Pleader; V. P. Nayanar and Sivaraman 
Nair, for Respondents. 


EX/FX/C96/80/DVT . 


- AIR 1980 NOC 130 (PUNJ & HAR) 
"= 1980 Lab. I. C. 809 
FULL BENCH 
S. S. SANDHAWALLA, C. J, 
GURNAM SINGH AND 
.GOKAL CHAND MITAL, JJ. 


Dei Chand Phaugat, Petitioner v. State 
of Haryana and others, Respondents. 


Civil Writ Petn. 231 of 1979, D/- 18-3- 


1980. 

(A) Punjab Government National Em- 
ergency (Concession) Rules (1965), R. 2 (as 
amended by Punjab Government National 
Emergency (Concession) Haryana Second 
Amendment Rules (1976) — Validity of —~ 
State Government has power to retrospec- 
tively amend the definition of Military ser- 
vice — Amendment does not violate Arti- 
cles 14 and 16. (Constitution of India, Arti- 
cles 14, 16, 245 and 809). 

If the legislature or the rule-making au- 
thority has plenary power to make an en- 


1980 


actment retrospectively then it would fol- 
low inevitably that it-has the power to 
take away a benefit or a right conferred 
by it earlier. A plain look at the provision 
of the Punjab Rules would show that these 
special advantages for increment, seniority 
and pension etc., for earlier military ser- 
vice are in the nature of a concession given 
to them. The petitioner or others like him 
could obviously have no prior legal right 
or inherent claim thereto. Not. only it is 
so, the very rules themselves say and in 
fact were styled as such (i. e. concession) 
in their title itself. Therefore the same 
authority which conferred the ‘concession 
would be equally entitled to take away or 
alter that concession if it had the power 
to legislate retrospectively. 


The State of Haryana has under the 
proviso to Article 809 of the Constitution 
pany power to frame rules retrospective- 
y till such time as the legislature makes 
an enactment with regard to the conditions 
of service of its employees. It was con- 
ceded that so far there is no enactment of 
the legislature on this point and conse- 
uently the State virtually steps into the 
shoes of the legislature aad has plenary 

ower to frame the rules retrospectively. 

e Haryana Rules on the face of it de- 
clare that the same are being framed under 
the power derived from the proviso to 
Article 309. l ; 

The State of Haryana had the auth- 
ority to frame rules with retrospective ef- 
fect under Article 309 of the Constitution 
and has expressly done so by the Haryana 
Amendment Rules. Rules made under the 
proviso to Article 809 are legislative in 
character and therefore can be given effect 
to retrospectively. 1969 Lab IC 100 (SC) 
and 1975 Lab IC 669 (SC), Foll. 


. The State of Haryana having plenary 
power to enact the rules retrospectively 
under Article 809 can inevitably take away 
any concession granted earlier by the same 
set of rules without in any way aces 
or violating the equality zule enshrin 
in Articles 14 and 16 of the Constitution. 
(B) Punjab Government National Em- 
ergency (Concession) Rules (1965), Rule 2 
(as amended by Haryana Second Amend- 
ment Rules 1976) — Amendment in defini- 
tion of Military service — Validity of + 
Does not violate Articles 14 and 16. (Con- 
stitution of India, Articles 14, 16). . 
(Gokal Chand Mital, J. 


Per majority: 
Contra) 

An examination of the scheme and body 
of the whole of Punjab Rules as originally 
framed in 1965 would indicate that these 


r 


Notes of Cases 130 71 


are obviously in the nature of a concession 
conferred by the Government on those whd 
in its view had rendered service to the 
country during operation of the emer- 
ency. Prior to these Rules no such bene- 
its. with regard to the increment, pension, 
seniority or promotion etc. were available 
to men who may have rendered military 
service. It has to be borne in mind that by 
that time, emergency had been in opera- 
tion for well-nigh three years: It is not as 
if there was already any fundamental or 
inherent right existing in any serviceman 
to claim these benefits whenever he shift- 
ed to civil employment. Therefore, the 
State could confer these benefits on any 
particular class and the exclusion of an- 
other class therefrom could be neither 
labelled as discriminatory nor as having 
taken away a vested right. It is thus evi- 
dent and has to be clearly assumed that 
originally the State granted these conces- 
sions or benefits in its bounty as a recog- 
nition for military service, both as an in- 
centive and as a reward, 

Persons. who voluntarily come forward 
to enrol or seek commission during the 
proclamation of an emergency and the con- 
sequent imminent danger of war would 
form a class by itself, It is axiomatic that 
in face of the mortal danger which war 
poses, many would hesitate to take on its 
hazards. Indeed it is too well-known and 
deserves little elaboration that whilst’ in 
times of peace there may be no dearth of 
recruits. in many a. State, during times of 
war conscription or drafting of the man- 
hood even against the will of the person 
concerned becomes necessary. Therefore, 
the class of persons who volunteer for .war 
service with all its mortal hazards: are un- 
doubtedly distinct and separate from the 
professional service careerists, Thus the 
persons who join the services before the 
declaration of emergency would fall clearly 
within the ken of professional soldiery 
and regular service careerists as against 
those who willingly volunteer to enrol or 
seek commissions during the emergency 
in face of war. Viewed from :any angle, 
therefore, there appears, to be no esca 
from the fact that persons who willin iy 
volunteer for military ‘service during the 
operation of an emergency can and indeed 
must be treated as a class by themselves. 
Far from being assailable, as an unreason- 
able one, this classification indeed. appears - 
as most natural. p 

Again the rationality of confining the 
concession and the benefits conferred by 
the Rules: to a relatively ` smaller : class 
than, the whole gamut of all and every 
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`. defence personnel who: might have served 
in the emergency, appears to be itself 
evident. Giving these concessions to the 
whole of the defence services of India 
. which run into many millions, may itself 
be counter-productive and would frust- 
rate the patent object of the State to both 
invite volunteers during times of danger 
or to equally reward them for having 
. answered the clarion call to duty. There- 
fore, the desire of the State to limit these 
benefits to a smaller number and focus 
them pointedly on those alone who comes 
forward voluntarily at times of clear 
danger to the country, and many a times 
irrespective of any career motivations, is 
both rational and laudable. 

The attempt to limit the concessions to 
smaller class is based on the clearest con- 
siderations ‘of ‘rationality and cannot pos- 
apy be assailed as arbitrary or unreason- 
able. ; ; 

A twin purpose. underlines the object 
. sought ‘to be achieved by the Rules. It 
is plainly to both provide an incentive 
to citizens to come forward in times of 
war when the country’s need for service 
personnel is the highest and equally to 
reward these willing volunteers and to 
make it plain that the services rendered 
by them, during the emergency would 
neither be forgotten nor lost to them in 
later lifé when they return to ordinary 
civil employments under the State. The 
initial hesitation in many to come forward 
during times of war and the added hazard 
that the servicé rendered in the military, 
may well be temporary, has to be over- 
come. The purpose and the object of the 
Rules was’ Quit directed on these twin 
lines. There appears to be no manner of 
doubt that the narrower classification ad- 
opted by the State (as against extending 
it to the whole of the defence services serv- 
ing during the emergency) has a clear 
nexus to the object and the purpose of 
the Rules. 

Thus, the Volunteers who willingly 
come forward to render military service, 
in times of war, and those of emergency 
form a distinct class and the State was 
fully within its rights to confer the bene- 
. fits and concessions of the statutory rules 
on this limited class. The classification 
rests on a clearly intelligible - differentia 
and has a direct nexus with the object 
and purpose sought to be achieved by the 
Rules. The Haryana amendment, there- 
fore, does not suffer. from any vice of un- 
constitutionality. hae o 
- (C) Constitution of India, Article 226 — 
Jurisdiction. of High Court — Court hold- 
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`B. L. Gulati, for Respon 


the contract did 


‘GX/GX/D405/80/DVT Pa 


A.I. R. 
ing that the object or ose of - rti- 
cular rul that the clasuf 


e is valid and that the classifica- 


tion is reasonable — It cannot embark on 
either the desirability of object or mathe- 
matical evaluation of the foundation of 


S. M. Hooda, for Petitioner: U. D. 
Gaur, Advocate General ayers) with 
ents, 


EX/FX/C182/80/LGC 


~ AIR 1980 NOC 181 (ORL) 
= 1980 Tax. L. R. 1709 
FULL BENCH 
R. N. MISRA, K. B. PANDA AND 

_ P. K. MOHANTI, JJ. 

State of Orissa, Petitioner v. M/s. B. P. 
H Construction, Uditnagar, Opposite 

arty 


D/- 8-7-1980. 


Spl. Jur. Cases Nos. 61 to 63 of 1975, 


‘Classification. 1974 Lab IC I (SC) . and - 
- AIR 1978 SC 771, Foll. 


Orissa Sales Tax Act (14 of 1947), S. 2 - 


(g) — Sale or works contract — Determina- 
tion of —. Contract to quarry stones and 
chips and to supply them to P. W. D. — 
Held not works contract but sale exigible 
to tax — (Words and Phrases — Sale 

Works contract). oe 
- The assessee had undertaken to supply 
to the P. W. D. stones and chips and to 
stack the severed material on an approved 
site. The Department had undertaken to 


supply the explosives for blasting for a _ 


price and even became entitled to charge 
4% of the cost of the va are as storage 

ation for payment 
of royalty to the Forest Department at pre- 
vailing rates for working the quarry. The 


charge. There was stip 


work in different stages was open to de-. 


partmental inspection. There was no res- 
triction on sale of chips and stones collect- 
ed by the assessee from the quarry to 
others, Admittedly the quarries ‘upon 
which the assessee was permitted to work 
belonged to the State Government and he 
was allowed to appropriate the chips and 
stones extracted by him on payment of 
royalty at the stipulated rate. 

. Held, the conditions in the contract 


‘made it clear that the assessee who was 


owner of the goods sold the same at a 
price to the Public Works Department and 
the sale price became exigible to tax and 
not amount to a works 
contract. Case Law discussed. (1974) 34 


STC 347 (Orissa), Approved. 


- Standing Counsel (S. T.), for Petitioner; 
K.-C. Lenka. for Opposite Party. 


ra 


in 
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AIR 1980 NOC 132 (ALL.) 
N. N. MITHAL. J. 


Sri Kartar Singh, Appellant, v. 
Kshetriya Sahkari Samiti Brindaban 
Bangar Ltd., Respondent. 

Second Appeal No. 2206 of 1972, 
D/- 5-12-1979, 

Co-operative Societies Act (2 of 1912), 
Sec. 43 — U. P. Co-operative -Societies 
Rules (1936), R. 119 — Service of notice 
made not in any mode prescribed by 
R. 119 but by publication in news papers 
and ex parte award pass2d by Arbitrator 
— Award is liable to be cancelled. 

D. P. S. Chauhan, for Appellant; G. N. 
Verma: Satish Chandra, for Respondent, 


AX/CX/A361/80/JHS 


AIR 1980 NOC 183 (ALL.) 
MURLIDHAR. J. 

Smt. Kamla Devi. Petitioner v. The 
Addl. District Judge, Kanpur and others, 
Opposite Parties 

Civil Mise. Writ No. 
D/- 15-11-1979, 


Constitution of India, Art. 226 — 
Certiorari — Substantial justice not 
suffered but in fact advanced by impugn- 
ed order — Court will not quash order 
though it. may be technically illegal. 
AIR 1957 SC 227 and AIR 1972 All 184 
Followed. . 

B. R. Tripathi, for Petitioner, Standing 
Counsel, for Opposite, Parties. 


AX/CX/A354/80/JHS 


991 of 1978, 


AIR 1980 NOC 184 (ALL...) 
DEOKI NANDAN. J. 

Sabir Husain and others, Appellants v. 
Smt. Hashmi Begum and others, Respon- 
dents. 

Second Appeal 
D/- 2-11-1979. 

(A) Civil P. C. (5 of 1908), O. 22, R. 4 — 
— Death of one of the defendants respon- 
dents before appeal — Person, who com- 
pletely represented interest of deceased 
defendant had already been impleaded as 
defendant — Appeal did not abate even 


No. 1358 of 1972 


though no application fcr substitution 
was made, : 
(B) Mahomedan Law — Waqf Alal 


Aulad — Valid, if ultimate benefit is re- 
served for religious, pious and charitable 
purposes of a permanent character re- 


1980 AIR Notes/5 (2) X 
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cognised by  Maussalman Law — ; 
(1970) All WR (HC) 127 (FB) Disting. 

(©) Mahomedan Law — Wagf of 
mushaa — Wagif Cosharer in house —. 
Wagif mutawalli — Sale by her of waqf 
property is-invalid to the extent of her 
share. 


~. Waqif being the co-sharer in a house, 


ereated wagf Alal Aulad and became its 


“Mutawalli. Afterwards she sold the house. 


Held, she could not confer any higher 
ight, title or interest in the property 
than what she had. The waaf created by 
her was valid to the extent of her title 
to the house in suit, and the sale deed in 
favour of another person would be in- 
valid to the same extent, on account of 
its being waqf property and inalienable 
as such. : 

5S. S. Chandwaria; H. S. Joshi for Ap- 
pellants; M. A. Qadeer, .for Respondents. 


LW/CX/G175/79/VBB 





AIR 1980 NOC 185 (ALL.) 
R. C. SRIVASTAVA, J. 
Sada Sukh and others, Appellants. v. 
Sri Mahadeo Ji Birajman, Chabutara, 
Respondent. 


Second Appeal No. 1227 of 1970, D/- 
26-10-1979. 


Civil P. C. (6 of 1908), O. 41, R. 22 
(before amendment in 1976) — Cross- 
objections — Right of respondent to sup- 
port decree on other issues decided 
against him. 


Order 41, R. 22, before its amendment 
in 1976, clearly provided that a party 
could file cross-objection only with respect 
to that claim against which he could have 
gone in appeal. Admittedly, a party can- 
not file appeal against the findings record- 
ed on certain issues. If the defendants 
‘had no right to file an appeal against the 
findings, there could be no cross-objection 
in respect of those findings. A party 
against whom an appeal has been prefer- 
red can always support the decree on 
other issues which have been decided 
against him. 

G. P. Bhargawa and A. N. Bhargava, 
for Appellants; S. M. Chaturvedi, V. D.. 
Ojha, R. Dewvedi, for Respondent. 


LW/FX/G443/79/VBB- 
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AIR 1980 NOC 136 (ALL.) 
DEOKT NANDAN, J. 


Sri Bala Datt, Appellant v. Smt. Indra 
Devi and another, Respondents. 


i First Appeal No. 37 of 1979, D/- 12-10- 
979. i 


Evidence Act (1 of 1872), S. 112 — 
Dlegitimacy of child — Burden of proof 
— Petition for divorce under S. 18, Hindu 
Marriage Act on the ground that the child 
born during wedlock was illegitimate — 
Failure of husband to prove that parties 
had no access to each other’ at any time 
when the child could have been begotten 
— Petition dismissed — Counter-claim 
for restitution of conjugal rights allowed 
— (Hindu Marriage Act (1955), Ss. 18, 
23-A). l . 

Where a petition for-divorce by the 
husband under S. 18, Hindu Marriage 
Act 1955, is based on the ground that a 
child born during the subsistence of a 
valid marriage between the parties, was 
illegitimate, the burden under S. 112, 
Evidence Act is very heavy on the peti- 
tioner to prove that the parties to the 
marriage had no..access to each other at 
any time when the child could have been 
poco Where the petitioner has failed 
to lead any evidence on the point, the 
petition must fail. 

In those circumstances the respondent 
wife is clearly entitled to a decree for re- 
stitution of -conjugal rights under the 
enabling provisions of S. 28-A, Hindu 
Marriage Act against the petitioner if she 

‘ makes a counter-claim for such a decree. 


IW/AX/G8/79/VBB 


AIR 1980 NOC 137 (ALL) 
DEOKI NANDAN, J. 


Ram Autar and others, Appellants v. 
Smt. Ram Kumari Devi and others, Res- 
pondents. i 
- Second Appeal No. 539 of`1970, D/- 

17-9-1979. l 

Civil P. C. (5 of 1908), O. 41, R. 4 and 
O. 22, R. 3 — Suit by several plaintiffs 
including minors, dismissed — Decree pro- 
ceeding on ground common to all — 
Death of one minor plaintiff pending ap- 
peal — Heirs not brought on record — 
Appeal abating against him and Court has 
no power to hear appeal. 

Where the plaintiffs (including minors} 
- whose suit had been dismissed, had filed 
an appeal and thereafter one of them 
minor in the instant case) died and his 

eirs were not brought on the record, the 
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A. LR. 


appellate court had no power to proceed 
to hear an appeal and to reverse or vary 
the decree in favour of the plaintiffs 
when the decree proceeded on a ground 
one to all of them. AIR 1963 SC 1901, 

oll. 

Where the plaintiffs are Hindus, ‘the 
progress of the suit is governed by the 
provisions of Civil P, C. and not by the 
principles of Hindu Law. The dismissal 
of the suit against the deceased plaintiff 
would operate as a dismissal of the suit 
against all the other plaintiff-appellants 
or even those members of the family who 
did not join the suit as plaintiffs but were 


. arrayed as defendants. 


Rajeshwar Prasad and Shitla Prasad, 
a Appellants; R. N. Singh, for Respon- 
ents. | 


JW/FX/¥F96/79/VBB 


AIR 1980 NOC 138 (ALL) 
M. N. SHUKLA, J. 


Smt. Sunanda Maudgal, Appellant v. 
Smt. Purnia Devi and others, Respondents. 


F. A. F. O. No. 291 of 1973, D/- 6-9- 
1979. Í 


Succession Act (89 of 1925), S. 63 — 
Evidence Act (1872), S. 68 — Wil — 
Execution — Genuineness — Burden of 
proof — Will executed by deceased hus- 
band in highly suspicious background — 
Evidence adduced by wife not sufficient to 
satisfy Court that alleged will was 
genuine. 


With regard to the burden of proof of 
execution of wills, the rule is that ordinari- 
ly, it is enough that the requirements of 
S. 63 of the Succession Act and S. 68 of 
the Evidence Act are prima facie satisfied. 
Where, however, the facts of the case re- 
veal a suspicious background, it becomes 
obligatory for the Court to scrutinise 
thoroughly all the surrounding facts and 
circumstances. It is equally incumbent 
upon the person relying on such will to 
lead such evidence as may dissipate all 
the suspicious elements found in the 
execution of the will. (Held, in the inst- 
ant case, that the appellant wife failed to 
discharge that heavy onus and the alleged 
execution of the will in her favour by her 
deceased husband was not proved. Con- 
sequently, she was not entitled to a pro- 
bate). AIR 1929 PC 45 and AIR 1965 SC 
854, Foll. 

R. M. Bhalla, for Appellant; 
Saxena, for Respondents, 


CX/CX/B292/80/VBB 


V. S. 


> 


y 


1986 


AIR 1980 NOC 139 (ALL.) 
= 1979 All. L R. 592 

K. C. AGRAWAL and E. M. DAYAL, JJ. 

Shri Krishna Mohan, Petitionner v. 
Board of High School snd Intermediate 
Education, U. P. Allahabad, Respondents. 

Civil Misc. Writ. No. 8060 of 1979, 
D/- 25-7-1979. 


U. P. Intermediate Education Act (2 
of 1921) — Regulation 2 Cl. (1) of 
Chap. VI — Chap. XII, Regulation 13 — 
Cancellation, by Board of High School 
and Intermediate Education, of results of 
examination of private candidates — 
Validity — Power of High Court to inter- 
fere with the order of the Board. (Consti- 
tution of India, Art. 226). 


The petitioners, private candidates ap- 
plied for being allowed to appear in the 
High School Examinations of the Board. 
The applications were accepted. Subse- 
quently they applied individually for 
change of the Centre of their examination 
on the ground of personal convenience. 
The applications were allowed by the 
Secretary of the Board. The petitioners 
appeared at the changed centres and re- 
sults were declared. The Board subse- 
quently ‘Cancelled the results on the 
sround that the petitioners had collusive- 
y got the centres changed. 

Held that the order of the Board was 
based on mere suspicion of collusion on 
the part of the candidates and not on any 
evidence, and must be sət aside. 


It is true that the High Court cannot 
assume the function of an appellate Court 
in a matter like the present, but at the 
same time, if the finding arrived at is per- 
verse or is not based on any evidence, 
the High Court would have jurisdiction 
under the law to interfere. The present is 
a case where the results of the petitioners 
had been cancelled on mere suspicion. 
AIR 1979 All 299, Rel. or. 


A charge against the petitioners of col- 
lusion with the employees of the Board is 
not covered by cl. (1) of Regulation 2 of 
Chap. VI. 

R. Duvvedi, for Petitioner; Standing 
Counsel, for Respondent. 


IW/JW/E513/79/KNA 
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AIR 1980 NOC 140 (ALL.) 
HARI SWARUP, J. 


Mohammad Umar and others, Applicants 
v. Imdad Husain and others, Respondents. 
‘ae Revn. No. 1048 of 1976, D/- 17-4- 

(A) General Clauses Act (10 of 1897), 
S. 6 — U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 48 (2) (s) — Repeal of U. P. 
(Temporary) Control of Rent and Evic- 
tion Act 3 of 1947 — Proceedings for 
eviction on ground of non-payment of 
rent, filed under repealed Act — Saved. 

(B) Civil P. C. (5 of 1908), S. 9 — Ex- 
pressly or impliedly barred — Suit for 
eviction of tenant on ground of non-pay- 
ment of rent under U. P. (Temporary) 
Control of Rent and Eviction Act (3 ot 
1947), S. 3 (1) (a), filed in Civil Court — 
Finding by Court that tenant was not in 
arrears — Suit held could not be enter- 
tained and proceeded with by the Civil 
Court in view of S. 8 (1) — Finding has 
to relate back to the date of the institu- 
tion of the suit and it must be deemed 
that the suit on fhe date it was instituted 
was not entertainable by the Court of 
small causes. 

N. A. Kazmi. for Applicants; Haji Iqbal 
Ahmad, for Respondents. 


FW/GW/C998/79/VBB 


AIR 1980 NOC 141 (ANDH. PRA.) 
SEETHARAM REDDY, J. 

M/s. Vijayalakshmi Agencies, Pro. 
Kakarla Subrahmanyam, Petitioner v. 
Kollipara Ramarao and another, Respon- 
dents, 

Civil Revn. Petn. No. 5163 of 1979, 
D/- 12-11-1979. i 

A. P. Buildings (Lease, Rent and Evic- 
tion) Control Act (15 of 1960), S. 10 (3) (a) 
(iii) —- Petition under — Landlord oc- 
cupying premises of another as tenant 
bona fide requiring his premises for carry- 
ing on his business — No other non- 
residential building owned by him — Can 
evict his tenant. 

Where the landlord, carrying on his 
own business in tenanted premises bona 
fide required his own premises for carry- 
ing on his own business, he would be en- 
titled to evict tenanc from his premises. In 
such a case, the fact that the landlord 
was not served with a notice to quit in 
writing would be immaterial. 

The landlord who is in occupation of a 
non-residential premises of another as a 
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tenant for the purpose of carrying on his 


business is not ‘entitled to the possession’ | 


of that building within the meaning of 
S. 10 (3) (a) (iii), he has only immunity 
from eviction. However, the right to statu- 
„tory immunity cannot be equated to that 
` of right to possession and the words ‘to 
the possession of which he is’ entitled 
whether under this Act or otherwise’ are 
to mean to be akin to the rights of an 
owner, therefore, he (i. e. landlord oc- 
cupying the premises as tenant) could re- 
main in possession only until such time 
as his landlord did not choose to evict 
him and did not obtain his eviction in ac- 
cordance with the provisions of the Act. 
AIR 1966 SC 1824 and 1972 (2) APLJ 300, 
Rel. on. Case law discussed.. 

C. Trivikrama Rao, Advocate, for Peti- 
tioner; P. Ramakrishna Raju, Advocate, 
for Respondents. 


CX/CX/B279/80/AS/SNV 


_ AIR 1986 NOC 142 (ANDH. PRA.) 

LAKSHMAIAH AND SEETHARA’ 
- REDDY, JJ. 

A. Rajaiah, Appellant 9. Govt. of Andh. 
Pradesh, and ee: Respondents. 
a Appeal No. 800 of 1979, D/- 26-9- 


A. P. Charitable and Hindu Religious 
Institutions and Endowments Act (17 of 
1966), Ss. 17 (1), 15 — Rules under S. 17, 
R.5 — Election of Chairman under 
S. 17 (1)'— Authority concerned can con- 
vene if necessary more than two special 
meetings within sixty days. 

It is competent and permissible for the 
authority concerned to convene if neces- 
sary more than two special meetings, by 
observing due procedure, within a period 
of sixty days from the date of the consti- 
tution of the Board of Trustees for elect- 
ing a Chairman within the meaning of 
S. 17 ® read with Rr. 1 to 5 of the Rules 
framed under the said section. The Chair- 
man will have to be elected within GC 
days from the date of the constitution of 
the Board of Trustees and not from the 
date of the administration of oath of 
office to the members of the Board. (1972) 
2 Andh LT 119, Affirmed. 

E. Kalyanaram, for Appellant; Govt 
Pleader for General, Administration Dept. 
on behalf of the Respondents 1 and 2, 
R. Venugopala Reddy, for Respondent 3. 


CX/DX/B134/80/SSG 





A. L R. 


AIR 1980 NOC 143 (DELHI) 
SULTAN SINGH, J. 
.. Prem Raj, Plaintiff v. Rameshwar Par- 
shad and others, Defendants. 

ICA. Nos. 977 and 4124 of 1977 in Suit 
No. 734 of 1976, D/- 10-12-1979. 

Arbitration Act (10 of 1940), S.$4 — 
Stay of suit — Requisites — Suit for dis- 
solution of partnership and for account — 
Allegations and counter-allegations made 
by plaintiff and defendants —- Stay must 
be refused. 

It is necessary for the defendant-applic- 
ant to satisfy that he was ready and will- 
ing to do all things necessary to thé pro- 
per conduct of arbitration at the time of 
institution of the suit. The dispute must 
have arisen before the institution of ‘the 
suit and no stay will be granted simply 
because a party raised a dispute after the 
institution of the suit. 

When in reply to the plaintiffs notice 
dissolving the partnership firm and re- 
quiring the defendants to settle the 
accounts, the first defendant asked 
for accounts from the plaintiff from 
inception and the third defend- 
ant never replied, it shows that those 
defendants were not ready and willing to 
refer the question of settlement of ac- 
counts to arbitration. When they never 
asked for appointment of an arbitrator 
and in their application under the section 
they have not alleged that what were the 
disputes existing at the time of the suit 
for dissolution of partnership and for ac- 
counts, and that they were ready and will- 
ing to refer those disputes to arbitrator, 
in the absence of these in the petition, 
the defendants can be held not ready and 
willing to refer the disputes to arbitra- 


‘tion. 


' When’ in such a case allegations and 
counter-allegations are made against each 
other by the plaintiff and the defendants, 
such allegations ete. are sufficient to re- 
fuse stay of the suit. 

S. S. Saluja, for Plaintif; G. R. Chopra, 
(for No. 1) and G. N. Aggarwal (for No. 3), 
for Defendants. 


BX/DX/A653/80/JRM 


ATIR 1980 NOC 144 (GAUHATD 
(IMPHAL BENCH) 
K. N. SAIKIA, J. 
Ran Bahadur and others, Petitioners v. 
The State of Manipur and another, Res- 


pondents. 
Civil Rules Nos. 187 and 15 of 1978, 
D/- 18-5-1979. 


1980 


Manipur Panchayati Raj Act (12 of 
1976, Ss. 1 (2), 3 and 2¢9 — Constitution 
of India, Arts. 226, 14 and 15 — Villagers 
of villages governed by the Act have 
right to have Gram Sabha — Refusal of 
State to establish Gram. Sabha to some 
villages though it established Gram 
Sabhas for other villages — If violative of 
Arts. 14 and 15 of the Constitution. (Ad- 
ministrative Law — Administrative action)- 

Seventeen villages were included in 3 
Gram Sabhas during the tenure of U. P. 
Panchayat Raj Act, 1947 as extended to 
Manipur. Since the enforcement of Mani- 


pur Panchayati Raj Act, 1975, from 10-1- 


1978, the Government has decided to ex- 
clude those 8 Gram Sebhas and since 
then, no Gram Sabhas Fave been estab- 
lished there and the villagers of these 17 
villages have not been able to exercise 
their rights of franchise and enjoy other 
rights and benefits. Elections of other 108 
Gram Sabhas were notified. In the coun- 
ter-affidavit filed in this writ petition by 
villagers of those excluded villages, it 
was stated that the exclusion was due to 
Government policy decision. 


Held: Although some of these villages 
are included in Hill Areas of Manipur 
State, these 17 villages were having Pan- 
chayat system already in vogue by the 
orders of the same Government. In view 
of S. 1 (2) Proviso of the Manipur Pancha- 
yati Raj Act, the provisions of this Act will 
extend to those 17 villages. It is an ad- 
mitted fact that they form a compact 
block. They can therefore have separate 
Gram Sabhas as they used to have either 
of their own or with adjoining villages, in 
view of Ss. 3 and 249. The villagers of 
these 17 villages have right to have Gram 
Sabha under the Act. 


It is an accepted propasition of law that 
if the executive exercised its powers in 
disregard of the policy enacted by the 
Legislature, exercise of such power by the 
executive can be annulled. It is clear from 
S. 1 (2) that all the areas where Panchayat 
system was in vogue shall continue to 
have Panchayats irrespective of their 
location in valley areas o7 Hill areas. That 
being the policy indicated by the Legis- 
lature and enacted in statutory form, the 
executive cannot exercise its power in dis- 
regard thereof. The adrrinistrative action 
to that extent must be declared ultra vires 
and struck down. AIR 1962 SC 886, 
Rel. on. 

The Manipur Panchayati Raj Act is an 
enactment for democratic self-government 
and confers many benefits of a local self- 
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government. When the villagers of these 
17 villages are entitled to exercise their 
right of franchise under the Act, it is not 
permissible for the executive to deprive 
them of the same. Again, when in all 
other areas covered by the same Act, the 
people have been provided with Gram 
Sabhas and they have been exercising 
their rights of franchise and enjoying the 
benefits under the Act, the State cannot 
deny to the villagers equality before the 
law or equal protection of the law within 
the area covered by the Act. Such a dis- 
crimination or such a denial of equal pro- 
tection is clearly violative of Art. 14 of 
the Constitution. It may also be violative 
of Art. 15 of the Constitution in asmuch 
as the persons who have their place of 
birth in these 17 villages are denied equa- 
Bey 2 effect on the ground of place of 
irth, 


When the law is itself non-discrimina- 
tory but its administration is discrimina- 
tory, the question of intention of the ad- 
ministrative authority becomes material. 
If the authority makes a classification 
which it is not authorised to make or 
when it has authority to make but the 
classification made has no nexus with the 
object of the legislation, the action will 
be discriminatory. In the instant case, the 
villagers of the 17 villages form a class 
with the population of the rest of the area 
covered by the Act, irrespective of geo- 
graphical areas they belong to. The Act 
was expressly extended to them. There is 
no provision in the Act which empowers 
the State to refuse to establish Panchayats 
in the areas covered by these villages. The 
inadequacy of population of any one or 
more particular villages is immaterial, as 
such villages can be grouped. The State 
has not shown any insurmountable diffi- 
culty in the matter of establishment of 
Gram Sabhas in the 17 villages so as to 
justify differential treatment. It is not 
shown that the State has power to totally 
exclude an area from any Gram Sabha. 
The refusal to establish Panchayat under 
the provisions of law in spite of represen- 
tations of villagers and without giving 
reasons is arbitrary and mala fide. The 
treatment meted out to the villagers of 
the 17 villages is also discriminatory and 
violative of Art. 14 of the Constitution. 


AIR 1964 SC 1179, Rel. on. 
LW/BX/G515/79/VSS 
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AIR 1980 NOC 145 (GAUHATI) 
BAHARUL ISLAM AND K. N. 
SAIKIA, JJ. 

Tangla Contract Carriage Association, 
Tangla and another, Petitioners v. The 
State Transport Appellate Tribunal, 
Assam, Gauhati and others, Respondents. 
oo Rule No. 264 of 1978, D/- 2-3- 


Motor Vehicles Act (4 of 1939), S. 48 
— On permit-holder A’s petition R. T. A. 
by resolution extending route of opera- 
tion of A’s buses and also deciding not to 
increase any permit on that route — Sub- 
sequently Secretary of R. T. A. passing 
order allowing permit-holder B to ply its 
buses on that route — Order of Secretary 
held was illegal as he had no power to 
modify R. T. A?s earlier resolution — 
Nor could R. T. A. delegate its power to 
modify its earlier resolution to its Secre- 
tary. i 

S. N. Bhuyan and H. K. Sarma, for 
Petitioners; K. C. Das and S. C. Das Govt, 
Advocate, Assam, for Respondents. 


DX/FX/B899/80/GNB 


AIR 1980 NOC 146 (GAUHATD 
C. M. LODHA, C. J. AND B. L. 
HANSARIA, J. 

Mukram Ali, Petitioner v. The Secre- 
tary Bar Council of Assam and others, 
Respondents. 

Civil Rule No. 68 of 1979, D/- 18-2- 
1979. 

Advocates Act (25 of 1961), Ss. 55 and 6 
— After coming in to force of the Act 


there is no power left to High Court to’ 


grant licence of legal practitioner or 
Mukhtar under Legal Practitioners Act 
1879 — S. 55 does not save that power -- 
Power to admit Advocates has been vest- 
ed in State Bar Council under S. 6. AIR 
1976 Guj 8, Dist. 

` A. M. Mazumdar, for Petitioner. 
DX/FX/B905/80/GNB 


AIR 1980 NOC 147 (GAUHATD 
C. M. LODHA, G. J. 
Md. Mahmud Hasan Laskar and others, 
Petitioners v. Montazi Ali Barbhuiya and 
another, Respondents. 


I 

Assam Urban Areas Rent Control Act 
(2 of 1962), Ss. 5 and 7 — Tenancy termi- 
nation notice followed by ejectment suit 
= Statutory tenancy subsists until suit is 


Civil Revn. No, 48 of 1978, D/- 10-1- . 
979. 


A. LR. 


decreed — Lanlord bound to continue 
contracted amenities. (T. P. Act (1882), 
S. 106). ; 

M. A. Laskar, for Petitioners; S. K. 
Senapati, for Respondents. 


DX/FX/B904/80/TVN 


AIR 1980 NOC 148 (GUJ.) 
_ -M.K..SHAH, J. 

The Gujarat Electricity Board, Baroda, 
Appellant v. Vijayainh Mangalji and 
others, Respondents, ot 
Ti Appeal No. 254 of 1975, D/- 26-7- 


Civil P. C. (5 of 1908), O. 41, R. 1 — 
New case — Question of fact — Bombay 
Public Trust Act (29 of 1950), Ss. 72, 18 
and 19 — Question about the acquisition 
of temple property by State — Cannot be 
raised for first time in appeal. 

The fact about the acquisition of the 
temple property by the State, express or 
implied, being a question of fact has to 
be pleaded and proved by the party rely- 
ing upon the same like any other fact 
relied upon by one party and disputed or 
not admitted by the other party. It, there- 
fore, follows that unless any such case 
was put up on behalf of the applicant 
under S. 72 of the Bombay Act and oppor- 
tunity given to the other side to meet ‘the 
same, the applicant would be estopped 
from putting up a new case for the first 
time at the hearing of the appeal, in this 
behalf. 

A. V. Modi, for Appellant; K. M. 
Chhaya,' Asstt. Govt. Pleader (for No. 2) 
and K. N. Mankad, with A. K. Mankad 
(for Nos. 8 and 4), for Respondents. 
AX/FX/A458/80/VBB 


AIR 1980 NOC 149 (MADH. PRA.) 

J. S. VERMA AND S. S. SHARMA, JJ. 

Bhimandas, Applicant v. Smt. Nagibai 
and another, Non-Applicants. 

Civil Revn. No. 631 of 1976, D/- 27-1- 
1978. 

(A) M. P. Accommodation Control Act 
(41 of 1961), S. 2 (i) — Definition of ten- 
ant — “Shall not include any person 
against whom any order or decree for 
eviction has been made” — Interpreta- 
tion of. 

The person sought to be excluded by 
the definition is one against whom the 
order or decree of eviction has attained 
finality, and not the one who has chal- 
lenged the order or decree of eviction as 
the case may be before the higher Court. 


ry 


1980 


(B) M. P. Accommodztion Control Act 
(41 of 1961), Ss. 2 (i) and 12 (1) (e) — 
Decree for eviction on ground of per- 
sonal requirement of lzndlord — Appeal 
by tenant — During pendency of appeal 
tenant filing application for amendment 
of written statement to plead that subse- 
quent to passing of eviction decree land- 
Jord had come in possession of other suit- 
able accommodations — Pleading based 
on subsequent events if can be considered 
— 1971 MPLJ 888. Overruled. (Civil P. C. 
(1908), O. 6, R. 17). 


A defendant-tenant against whom a 
decree for eviction is passed under Sec- 
tion 12 (1) (e) can plead before the appel- 
late Court by amending the written state- 
ment that the need of the _plaintiff-land- 
lord has come to an end because of his 
coming into possession of another reason- 
ably suitable accommodation subsequent 
to the passing of the dezree. Whether or 
not ah an amendment should be allow- 
ed will depend upon the facts and circum- 
stances of each case. It cannot be said 


that the protection of a statutory tenant. 


lapses with the passing of a decree and 
such a person has no right to bring on re- 


. cord new circumstances which were not 


in existence on the date of the passing of 
the decree. 1971 MPL] 888, Overruled. 

K. L. Issarani and P. Y. Pandit, for Ap- 
plicant; B. B. L. Shrivastava, for Non- 
Applicants. 


DX/FX/C29/80/USD/DVT 


AIR 1980 NOC 150 (PUNJ. & HAR.) 
= 1980 Lab. I C., 822 
FULL BENCH 


S. S. SANDHAWALIA, C. J. GURNAM 
SINGH AND G. C. MITAL, JJ. 


Sant Ram Nehra, Petitioner v. State of 
Haryana and others, Respondents. 


Civil Writ Petn. Nos. 603 etc. of 1979, 
2018 ete. of 1976 and 38897 of 1978, D/- 
18-3-1980. 

Punjab Government National Emergency 
(Concession) Rules (1965), R. 4, Proviso 
(Added by Punjab Government National 
Emergency (Concession) Haryana (Third 
Amendment) Rules, 1976) — Validity — 
Rule does not violate Articles 14 or 16 
— Neither bad for retraspectivity. (Con- 
stitution of India, Arts. 14, 16, 309). 

Because, of the addition of the Proviso 
to R. 4 the benefit of military service for 
purposes of increments, seniority, pension 
etc., as contained in R. 4 is not admissible 
to those ex-military personnel who were 
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released on compassionate grounds. The 
Proviso, however, does not contravene 
Art. 14 or 16 of the Constitution. Persons 
released from military service on com- 
passionate grounds would be a distinct 
class as compared to those who are releas- 
ed from military service on account of exi- 
gencies of service or due to an officer or 
personnel becoming disabled. There is a 
reasonable nexus in Government’s decision 
to give benefit for purposes of increments, 
seniority and pension to only those per- 
sons who were released from military ser- 
vice on grounds other than compassionate 
grounds. It cannot be said that military 
service is one class and, therefore, no classi- 
fication could be made. 1980 Lab IC 809 
(Punj and Har) (FB), Followed. 


The Proviso is also not bad on ground 
that the Haryana Third Amendment 
Rules (1976), have been made with re- 
trospective effect. The Government has, 
the power to make rules under Art. 309 
of the Constitution with retrospective 
effect. 1969 Lab IC 100 (SC), Followed; 
L. P. A. No. 12 of 1975, D/- 20-2-1976 
(Punj & a) and (1979) 3 Serv LR 302 
(Punj & Har), Disting. 

Prem Singh, for Petitioner; U. D. Gaur, 
Borate net) Haryana, for Respon- 

ents. 


EX/FX/C178/80/DVT 
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AIR 1980 NOC 151 (PUNJ. & HAR.) 
RAJENDRA NATH MITTAL, J. 
Dalipa, Petitioner v. Rulia, Respondent. 
ont Revn. No. 750 of 1979, D/- 28-1- 


Civil P. C. (5 of 1908), O. 9, Rr. 8 and 9, 

S. 151 — Limitation Act (86 of 1963), 
Arts. 122, 187 — Suit dismissed by Court 
through oversight — Restoration applica- 
tion lies. under S. 151 and not under O. 9, 
R. 9 — Limitation — Art. 187 and not 
Art, 122 applies. 
. Where the suit is not fixed for hearing 
and the Court dismisses it on account of 
default of appearance of the plaintiff 
through oversight or otherwise an applica- 
tion for restoration shall be under S. 151 
and not under O. 9, R. 9 and in such case 
Art. 187 and not Art. 122 would apply. 


V. K. Bali, for Petitioner; H. S. Hooda, 
for Respondent. 


CX/DX/B416/80/AS 
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AIR 1980 NOC 152 (PUNJ. & HAR.) 
G. C. MITAL, J. 
The Radaur Cane Growers Co-operative 
Society Ltd., Karnal, Petitioner v. State of 
Haryana and others, Respondents. 


Civil Writ No. 2232 of 1969, D/- 16-1- 
1980. . 


Punjab Co-operative Societies Act (25 
of 1961), Ss. 18 and 26 and Bye-laws 13 
and 22 framed under the Act — Bye-laws 
18 and 22 — Not inconsistant with the 
provisions of Act. 


A beneficial interpretation ought to be 
given to the provisions of law so ‘that it 
can promote better working of the Society. 
In the instant case since the main purpose 
of the creation of the Society was the 
supply of sugar-cane to the sugar mill, it 
would be reasonable that for the better 
working of the Society, the sugar mill 
should also be given some representation 
in its General Body as well as the Manag- 
ing Committee and for this matter bye-law 
18 was provided originally in the year 
1954 in the principal bye-laws of the 
Society which was duly registered under 
the Act in accordance with law and this 
bye-law stood the test of time till 1962, 
when the matter was raked up for con- 
sideration. S. 28 is with regard to the 
management of the Co-operative Societies, 
the final authority of which vests in the 
General Body of the members subject to 
the proviso wherein the bye-laws provide 


for smaller body consisting of delegates. 


then the smaller body exercises the powers 
of the General Body and each delegate 
has been provided with one vote in the 
affairs of the Society. Nothing is contain- 
ed in this Section to exclude the inclusion 
of delegates from outside the General 
Body of members. Therefore, bye-law 18 
cannot be termed as in contravention of 
S. 23 of the Act. A reading of bye-law 18 
shows that besides authorising sugar mill 
to have five delegates, one delegate each 
has been authorised to be nominated by 
a better farming or other Co-operative 
Society and this is for the better working 
of the Society so that besides ‘delegates 
from General Body, the delegates of 
every Co-operative Society including sugar 
mill who are members are also allowed 
to have a say in the affairs of the Society. 
Their presence would certainly promote 
better working of the Society. 


` Similarly S. 26 provides for the election 
and nomination of the members of the 
Committee of the Society. From a reading 
of this provision no restriction in the in- 
clusion of members from the sugar mill 


ALR. 


or the nomination by Registrar or Cane 
Commissioner could be found. It is true 
that in sub-sec, 2 (a), the Government or 
its delegate has been authorised to nomi- 
nate not more than 8 members and a fin- 
ancing institution has been authorised to 
nominate not more than one member 
under sub-sec. 2 (o) but that by itself does 
not show that the Society cannot provide 
for inclusion of other members by a sugar 
mill or authorise nomination by Registrar 
or Cane Commissioner. Bye-law 22 is not 
in violation of S. 26. Rather it will pro- 
mote the working and interest of the 
Society by having two members of the 
sugar mill and one member each to be 
nominated by the Registrar and the Cane 
Commissioner who can certainly assist in 
better working of the Society. 


For the aforesaid reasons, bye-laws 13 ' 


and 22 are not inconsistent with Sections 
18 and 26 of the Act. 

Gobinder Singh Sandhu, for Petitioner; 
H. L. Sibal and S.C. Sibal with him; 
(for No. 4) and U. D. Gaur, Advocate- 
General, Haryana and B. L. Gulati, Dy. 
Advocate General with him, (for Nos. 1 
to 3), for Respondents. 


BX/CX/A969/80/JDD 


AIR 1980 NOC 153 (PUNJ. & HAR.) 
G. C. MITAL, J. 


Sham Singh and others, Petitioners v. 
Union of India and others, Respondents. 

Civil Writ Petn. No. 1824 of 1970, D/- 
81-3-1980.. ; 

(A) Hindu Law — Reversion — Right 
to — Proof — Burden lies on collaterals to 
allege and prove that property is ances- 
tral and. therefore they are entitled to it. 

(B) T. P. Act (4 of 1882), S. 41 — Ap- 
plicability —- Though the Act is not ap- 
plicable in Punjab, principles underlying 
S. 41 can be applied on basis of justice, 
equity and good conscience — ‘They are 
based on sound public policy. 

(C) T. P. Act (4 of 1882), S. 52 — Ap- 
plicability —- Proceedings under Displac- 
ed Persons (Compensation and Rehabili- 
tation) Act (1954) — Covered by “other 
proceedings” contemplated by S. 52 — 
Transfer of property during pendency of 
such proceedings — S. 52 attracted. 

H. S. Wasu and Manmohan Singh, for 
Petitioners; K. L. Sachdeva, for Respon- 
dent Nos. 3 and 4. 
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Notes of 
AIR 1980 NOC 154 (ALL.) 


DEOKI NANDAN, J. 


l Kaleem Ullah Khan, Applicant V. 
Jagdish Sarma, Respondent, 


Second Appeal No. 2477 of 1973. 


1980 


- D/- 8-9-1986, 


Civil P. C. (5 of 1908), Sec. 47 — Ques- 
tion as to validity of decree —- Money 
suit decreed by court of Munsiff — Ap- 
peal not filed — Execution proceedings — 
Objection that Court at the time of nass- 
ing decree had no jurisdiction and it vest- 
ed in Small Cause Court — Question 
raised and decided by court of Munsiff 
who did not lack jurisdiction — Held, 
that question could not be re-agitated' in 
execution proceedings — That decision, . 


whether right or wrong, is binding on the - 


parties in all subsequent stages of the 
suit including execution proceedings, 


S. A. Khan, for Applicant; M. S, Nigam 
for Respondent. 


1X/JX/F890/CSM/MVI 


AIR 1980 NOC 155 (ALL.) 
S. D. AGARWALA, J. 


Thakurji Mahraj Ram Chandra 
Birajman and another, Appellants v. 
Kashi Das and others, Respondents. 


Second Appeal No, 2440 of 1971, 
D/- 23-7- 1980, 


(A) Hindu Law — Religious endow- 
ments -—- Person entering religious order 
-~ Head of Math — Can acquire and hold 
property in individual ees: AIR 
1980 SC 707, Rel on. 


(B) Evidence Act (1 of 1872), Ss. 101 to 
104 — Burden of proof — Transfer of 
personal property by Mahant — Deity ob- 
jecting transfer by claiming title thereto 
—- Burden of disproving Mahant’s title 
lies on the Deity. (Hindu Law — Re- 
ligious endowments). 


Sankatha Rai, for Appellants. 
HX/1X/E140/80/VV.G/DVT 


1989 A.I, R, Notes/6 XII 


Cases 154-157 81 
AIR 1980 NOC 156 (ALL.) 
: 1979 ALL, L. R. 457 / 
` DEOKI NANDAN, J. ` 


M/s. Bhu Prakash Ajitkumar and an- 
other, Appellants v, Vidya Bhushan, Re- 
spondent. 


Second Appeal 
D/- 20-4-1979. 


(A) U. P. Urban Buildings: (Regulation 
Letting, Rent and Eviction) Act (13 of 
1972), Sec. 29A (introduced by Amend- 
ment Act 28 of 1976) — Pending proceed- 
ings — Relief to be claimed within 3 
months from 5-7-76 — Application u/s. 5 | 
Limitation Act to condone delay does not 
lie, (Limitation Act (1963), Sec. 5). 


An application in pending proceedings 
for relief u/s. 29A introduced by amend- 
ment which came into force on 5-7-76 
should have been filed within 3 months 
from 5-7-76 and such time cannot be ex- 
tended u/s. 5 Limitation Act, 1963 or any 
other provision of law. 


(B) Civil P. C. (5 of 1908), S. 100 (3) 
(after amendment by Act 104 of 1976) — 
Second appeal — Substantial question of 
law involved should be stated in the 
grounds of appeal. 


Harswarup. Nigam, for 
A. K. Yog. for Respondent, 


EW/FW/C597/79/TVN 


No, 489 of 1978 


Appellants; 





AIR 1980 NOC 157 (CAL), 
SALIL K. ROY CHOWDHURY, J. 


Union of India, Petitioner v. M/s. 
Malhotra Brothers, Respondent, : 


Award Case.No, 46 of 1980, D/- 1-8- 
1980: 


(A) Arbitration Act (10 of 1940), Sec- 
tions 13 & 29 — Powers of Arbitrator — 
Grant of interest — Interest from date of 
award till date of payment or date of de- 
cree, whichever is earlier, can be granted. 
(Civil P. C. (1908), Sec. 34.) 


The arbitrator has ample power to 
grant interest from the date of the award 
till the date of payment or the date of 
the decree whichever is earlier. There- 
fore, it cannot be said that the arbitrator 
has misconducted himself or acted with- 
out jurisdiction, and the same cannot be 
a ground for setting aside the award, AIR 


82 í Notes of Cases 158-159 


1972 SC 1507 and AIR 1967 SC 1032, 
Rel. on. 


(B) Arbitration Act (10 of 1940), Sec. 30 
— Award — Setting aside — Ground, 
that one of the issues framed was not con- 
sidered —. Award giving decision on 
that issue — It must be presumed 
that Award is complete, and the arbitra- 
tor has considered the issue on material 
evidence before him, AIR 1963 SC 1677, 
Rel, on. 


M. N. Banerjee with R. P. Banerjee, for 
Petitioner; P. K. Das, for Respondent, 


IX/JX/E737/80/VCD/MVJ 


dof 





‘AIR 1980 NOC 158 (CAL) ` 
D. C. CHAKRAVORTI, J. 


Bholanath Ghosh and others, Peti- 
tioners v. Ganesh Ch. Koley and others, 
Respondents, f 


C. R. No. 3118 of 1979, D/- 10-7-1980. 

(A) W. B. Land Reforms Act (10 of 1956), 
Ss. 8, 2 (10) — Pre-emption — Application 
for — A pre-emptee whether holds 
land for agriculture purpose — Deter- 
mination of — Record of Rights prepared 
earlier to coming into force of Ss, 2 (10) 
and 8 — Point of time material for deter- 
mining whether the pre-emptee holds 
land for agriculture purpose is when Sec- 
tions 2 (10) and 8 came into force and 
not when Record of Rights was prepared 
— Held on facts that land was not used 
for agriculture purpose and hence applica- 
tion for pre-emption by co-sharer was 
not maintainable, 


(B) W. B. Land Reforms Act (10 of 
1956), Ss. 8, 2 (10) — Application for pre- 
emption —- Fact whether pre-emptee is a 
raiyat holding land for agriculture pur- 
pose — Jurisdictional fact — Interference 
by High Court under Sec. 115, CPC — 
Permissible (Civil P. C. (1908), Sec. 115). 


When in answering a question as to 
whether a particular court has or has not 
jurisdiction to entertain a case, certain 
questions of fact have to be decided, such 
questions cease to be questions of fact 
simpliciter, as they relate to questions of 
jurisdiction of a court and in exercise of 
jurisdiction under Sec. 115, C, P, C. High 
Court can interfere, 


A court would have jurisdiction to en- 
tertain an application for pre-emption 
‘under Section 8 of the W. B. Jand Re- 


A. I. E. 


forms Act only if there is a holding of a 
raiyat and a portion or a share of such 
holding is transferred by one or more of 
the co-sharers of such holding. Where the 
jurisdiction of the trial court to entertain 
an application for pre-emption is ques- 
tioned the court, in view of the objection 
taken by the pre-emptees, should first 
determine whether the land in question 
was being held by a raiyat. A person 
would be a raiyat only if he’ holds land 
for purposes of agriculture. The jurisdic- 
tion of the trial court depends upon this 
finding and as such the High Court does 
have the jurisdiction under Sec, 115, 
C. P: C. to interfere with the finding. 


(C) W. B. Land Reforms Act (10 of 
1956), Ss. 8, 2 (10) — Pre-emption — Ap- 
plication for — Averment in the applica- 
tion itself that land is used for purpose 
other than agriculture — Application is 
not maintainable — Mention in sale deed 
that it is sali land is immaterial, 


Saktinath Mukherjee and Bhaskar 
Ghose, for Petitioners; Bankim Chandra 
Dutta and Partha Dutta, for Respondents, 


HX/IX/E121/80/GSN/DVT 





AIR 1980 NOC 159 (DELHD 
.: (1980) 2 Rent L. R. 303 


M. L. JAIN, J. 


Phalwant Singh, Appellant v, 
Narain Tripathi, Respondent. 


S. A. O. No. 47 of 1980, D/- 11-7-1980. 


(A) Delhi Rent Control Act (59 of 1958), 
Sec. 39 — Order of eviction confirmed in 


Jai 


first appeai — Second appeal filed 
accompanied with uncertified copy 
of impugned judgment bearing 


court-fee stamps of Rs. 2.75 — Certified 
copy filed later but without requisite 
court-fee — Held, appeal was not com- 
petent and was barred by time — Court- 
fee paid on uncertified copy could not be 
treated as court-fee paid on certified copy. 
AIR 1960 Punj 298 and ILR (1974) 2 
Delhi 160, Rel. on. (Court-fees Act (7 of 
1870), S. 4 — Civil P. C. (1908), S. 100). 


(B) Delhi Rent Control Act (59 of 1958), 
Sec, 14 (1) (a) — Arrears of rent — Pay- 
ment of — Arrears due on the date of 
receipt of notice paid or offered — Suffi- 
cient compliance with cl. (a) of Sec. 14 (1) 
— Some more rent becoming due by the 


“ay 


E 


1980 


time arrears offered returned to tenant 
by Post Office as not delivered — Addi- 
tional accrued rent need not be offered. 


(C) Delhi Rent Control Act (59 of 1958), 
Ss. 14 (1) (a) and 26 — Arrears of rent — 
Payment of — Proper mode is to make 
payment in cash in person, or by postal 
money order or through deposit in court 


. — Payment by Bank draft — Not proper 


in absence of any express or implied con- 
tract, . 


It is a duty of the tenant to find his 
landlord and to offer the amount of 
arrears to him in person or through an 
agent in legal tender that is cesh or bank 
notes and if he refuses to receive the pay- 
ment, then in order to escape the conse- 
quences of default, to make deposit in the 
court under Sec. 26 of the Act or to send 
it by a postal money order because in that 
case tender is made by the postal agency 
is the legal tender of the country, But, 
unless otherwise agreed in advance, or 
implied by subsequent conduct, the land- 
lord is not bound to accept any other 
mode of payment, be it a. cheque or a de- 
mand draft. The objection to the form of 
the tender may, however, be waived ex- 
pressly or impliedly by the creditor, and 
he will be deemed to have so waived the 
objection, if he rejects any other tender 
not on the ground of its legality but on 
the ground of the insufficiency in amount, 
or on some other ground. 


R. K. Mehra, for Appellant; 
Mahajan, for Respondent, . — 


HX/IX/D763/80/DVT- 


D. R. 





i 


AIR 1980 NOC 160 (DELHI 
M. L. JAIN, J. 


R. S. Nalwa, Petitioner v, The Allied - 


Metal and Engineering Works, New Delhi, 
Respondent, 


C. R. No, 196 of 1979 D/- 21-5-1980, 


(A) Stamp Act 2 of ae S. 36 — 
Applicability. 


. Section 36 of the Act does not bar an 
objection to the admiss:bility of a docu- 
ment on the ground of ‘ts not being duly 
stamped, where the document is not yet 
admitted in evidence. 


(B) Stamp Act (2 of 1899), Section 12 
(1) and (3) — Cancellation af adhesive 
stamp. ~f 
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One of the methods of cancelling adhe- 
sive stamp affixed to document is for the 
person cancelling it by writing on, or, 
across the stamp his name or initials or 
the name or initials of his firm with the 
true date of his so writing. But that is not 
exhaustive of the modes of cancellation. 
The test provided by law simply is whe- 
ther the stamp can be used agajn if lifted 
from the document, 


N. R. Suri for Petitioner; Akshi Shiv 
Charan 'Singh and Amarjit Singh, for Re- 
spondent. 


HX/IX/D760/80/KNA 





AIR 1980 NOC 161 (GAU,) 
B. L. HANSARIA, J. 


Budheswar Chakrabarty, Appellant v. 
Harendra Chandra Bora, Respondent, 


Second Appeal No, 38 of 1975, D/- 
20-5-1980, 


‘Assam Urban Areas Rent Control Act 
(3 of 1956), Sections 3.(1) and 4 — Dispute 
regarding fair rent — Can be raised in a 
suit for arrears of rent — Once such dis- 
pute raised Court ought to decide it be- 
fore decreeing the suit. S. A, No. 68 of 
1953, D/- 27-6-1955 (Gau.), AIR 1973 
Bom 214 and AIR 1973 Delhi 145 Rel, on, 





P. N. Goswami, for Appellant; B. 
Sarma, D. Sarma and A, 'K, Laskar, for 
Respondent 


HX/HX/D748/80/JDD 





AIR 1980 NOC 162 (GAU.) 
K. LAHIRI, J. 


Lanka-Lumding-Paribohan _ Shantha, 
Nowgong, and another, Petitioners v.. Md. 
G. Hussain and others, Respondents. 


Civil Rule No, 320 of 1979, D/- 11-4- 
1980, l x 


Mofor Vehicles Act (4 of 1939), Sec- 
tions 62, 134 (1) and (1-A) — Temporary 
Permit — Grant of — Application re- 
jected — Appeal pending — Appellate 
Authority has no jurisdiction to grant 
temporary permits during pendency of 
appeal. f 

State Transport Appellate Authority 
has no power or jurisdiction to grant 


` 84 . Notes of Cases 163-164 


"Temporary Permits’, during the pen- 
dency of an ‘appeal against an order of 
R.T.A., rejecting the appellant’s applica- 
tion, under S, 62, for grant of temporary 
permits, 


Under Section 62. R.T.A. is the sole. 
"Temporary Permits.’ 


authority to grant 
The section itself. makes it clear as to 


why the power:to grant, temporary per- 


mits pending appeal or revision has not 
been. entrusted to the appellate authority. 
If the provisions of Section 62 and Sec- 
tion 134 (1) are read together harmoni- 


ously it becomes clear that the appellate 
authority’s power is exclusively limited: 


to stay or suspend an order of the orgi- 
` nal authority, and not to issue any tem- 
porary permits, 


Section 134 (1-A) confers power on the 
Appellate Authority to pass mandatory 


orders only in case of an appeal directed. 
refusing to 


against the order of R.T.A. 
‘renew permit’, The power to grant such 
-interim relief does not embrace grant 
.of a “New Temporary Permit”. The 
Appellate Authority is a creature of sta- 
tute and can exercise only those powers 
and functions which are conferred upon 


it by the Act itself. It has no inherent 


powers. The powers conferred under 


Section 134 (1) are exhaustive and not 
(1-A), 


illustrative. Section 134 (1) and 
makes it clear that the appellate ` auth- 
ority has not been conferred with the same 
powers and duties as are conferred and 


imposed by the Act, on me original au 


thorities, 


J. P. Bhattacharjee, P. K. Goswami and 


B. P. Bora, for Petitioners: S. N, Bhuyan, 
D. P. Chaliha and D. K. Talukdar, Govt, 
Advocate, for Respondents, ` f 


HX/IX/£315/80/VCD/DVT 


Mad 





AIR 1980 NOC 163 (GUJ.) 
M. K., SHAG, J. 


’ Bai Hariben Ambashanker and others, 


Petitioners v, Shantilal Jadavji.Shah, Op- 
ponent 


` Civil Revision _Applin. No, 555 of 1978, 
D/- 16-1-1980. 


(A) Bombay Rents, Hotel ma Lodging 
House Rates Control Act (57 of 1947), 
Section 13 (1) (a) — Change of user — 
Operative part of rent note stating that 
first; ‘second and third floors were taken 


AIR. 


on rent for purpose of selling and stor- 
ing articles and for sitting — Held words 
‘for sitting’ indicated. that premises were 
let out exclusively for the business pur- 
pose only. 


(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Section 13 (1) (a) — Change of user — 
Waiver — In absence of voluntary, con- 
scious: or: positive act on the part of land- 
lord to dispense with the condition’ of 
user waiver cannot be established — 
Mere omission to assert rights cannot 
amount to waivér, AIR 1946 Bom 469 and 
(1957) 59 Bom LR 532 Rel. on. (Contract 
Act (1872), S. 63). 


(C) Bombay Rents, Hotel and Lodging 
House Rates Control Act’ (57 of 1947), 
Section. 13 (1) (a) — Rent note stipulating 
that premises were. taken on rent for. 
business purpose as one of the conditions 
of tenancy — Negative covenant: that 
premises’ shall not be used for any other 
purpose absent — Held nonetheless it 
contained a stipulation not to change the 
user and stipulation that premises were 
taken for business ` purpose ` was nee a 
mere personal obligation. ‘ 


Miss V. P. Shah, for Petitioners; M; C; 
Shah, for Opponent. } 


DX/JX/B939/80/MRD/RSK 





AIR 1980 NOC 164 (HIM. PRA.) 
V. P. GUPTA, J. 


Munshi Ram, Appellant v. Gram Sabha, 
Saloh and another, Respondents. 


R. 5. A. No. 17 of 1970, D/- 13-8-1980. 


Punjab Village Common Lands (Re- 
gulation) Act (18 of 1961), Section 2 (g) 
and exception (vili) in proviso — Inclu- 
Sion of land in ‘Shamilat Deh’ — Validity 
— Land recorded as ‘Banjar Quadim’ in 
1950 — Exception (viii) not attracted by 
documentary evidence — Land is ‘Shami- 
lat Deh’ and vested in the Gram Pan- 
chayat. - 


Where a person claimed the benches 
of the land included in ‘Shamilat Deh’ 
on the ground that it was not ‘Shamilat 
Deh’ but the. land was recorded as ‘Ban- 
jar Quadim’ in 1950 and the documen- 
tary evidence failed to. attract exception 
(viii) in that the land was not assessed to 
land revenue and the person claiming 
the ownership of the land was not in cul- 


-tivating possession of the land prior to 


1980 
26-1-1950 and his share in the ‘Shamilat 
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Deh’ did not exceed tha: area which ‘was 


in his possession, the land in dispute 
must: be considered to be. rightly includ- 
ed in ‘Shamilat ‘Deh’ and-to have vested 
in the Gram Panchayat. : 


R. K. Punshi, tor Aei L S: 
Panta, Dy. Adv. General, , Miss: Shyama 
Vasudeva vice Mrs. r Mahom, for: Re- 
spondents.- i 


PInk JESoz/ao/sADISNV — 





° AIR 1980 NOC 165 (HIM. PRA) — 
V. P. GUPTA, J. 


Kali Dass Vasudeva, Petitioner v. 
Swaran Singh, Respondent, 


' Civil Rev. Petn. Nos.. 37 and 51 of 1979, 
D/- 21-4-1980. 


: (A) Himachal Pradesh “Urban Rent 
Control, Act: (23-of 1971), Section 14 — 
Material additions and alterations — 
moval of tin roofing. anid removal of a 
pole and scrapping of‘ walls for removing 
tin roofing and for fixing plywood ceil- 
ing — Held these acts materially impair- 
ed value and utility of the building. : 


. (B) Himachal Pradesh. Urban -Rent 
Control Act (23 of 1971), Section 14 (2) 


' (i). Second Proviso — Werds ‘amount. due’ 


—- Include only amount which is calculat- 
ed in accordance with the first proviso of 
S. 14 (2) (i)... 


Re~ 


“The words ‘amount due’ in the Second 
proviso, can only be inferpreted as the 
amount which is calculaced in accordance’ 


with the first proviso of Section 14 (2) 
(i), i.e. it will include arrears of rent 
payable on the date of application and 


“interest up to date of actual payment at 


6% per ‘annum on such arrears of rent 
which were payable together with costs 
of application as‘ assessed by Collector. 
Besides this amount the tenant will. be 
liable to pay any other emount ie. costs 


etc. of the litigation which may be the’ 


result of final order of =viction. 


K. D. Sud, for Pentone S. S.. Ahuja, 
for. Respondent, ` l 


EX/JK/CS75/60/MRD/RSE. 
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AIR 1980 NOC 166 (J. & K.) 
: 1980 Lab. L. C. 835 
“| FULL BENCH - 
k MIAN JALAL-UD-DIN, C. Jy- 
- MUFTI BAHA-UD-DIN FAROOQ! — 


AND G. M. MIR, JJ. 

Gh. Rasool: Wani, Petitioner v, Gh. 
Mohd. Wani,: Respondent., 

Civil Revn. No. 119 of 1975, Dj- 4- 12- 
1979. 


tion 15 — Authority appointed under — 
Not a civil court —-Not subject to. re- 
visiona] jurisdiction of High Court under 
Section. 115, C. P. C. AIR 1946 Lah 316 
(FB), Dissented from. (Civil P.-C. (1908), 
Section 115; Evidence Act (1872), Sec- 
tion 3 and Interpretation of Statutes). ` 


“The Authority . under the Payment of 
Wages Act is not a Civil Court and as 
such not amenable to the. revisional juris- 
diction of the. High: Court under . Sec- 
tion 115 of the Civil P. C. 


“Though: in the Act in several sections, 
such as Section 21, word ‘Court’ has been ` 
used but nowhere in the Act the word 
‘Court’ has been defined. For the matter 
of that the word ‘Court’ contains its de- 
finition in Section 3 of the Evidence Act’ 
only.. :The definition obviously is only an’ 
inclusive one. The definition was fram-. 
ed only for the purposes of Evidence Act 
and it should not be extended beyond its 
legitimate scope. No. doubt,- the Payment: 
of Wages Act and the Rules framed there- 
under direct the Authority to follow the 


Payment of Wages Act (4 of 1936), Sec- 


procedure of a court of civil jurisdction ' 


as nearly as possible’ in dealing with mat- 
ters under the Act but that alone is not 
sufficient to‘ conclude’ that it confers 
upon that Authority the status of a Court. 
It could not be denied that there are Tri- 
bunals with many trappings and attri- 
butes of a Court which nevertheless are 
not Courts in the sense the word. ‘Court 
is used in the C.P.C.. > 


For a body or a board ot t for a Tri- 
bunal or any authority the only ` require-` 
ment. for holding it to be a Court under 
the Civil P. C. is not that it should be. 
styled as such by the Legislature either 
directly or indirectly, but a further re- 
quirement is. that it should be a civil. 
court. 


Sub-section ey of Section: 17 directs 
that “save in cases where right of ap-' 
peal is given under. sub-section (1) the - 
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direction made by the Authority under 
sub-section (3) or sub-section (4) of that 
section shall be final.” The word ‘final’ 
not only: prohibits a further appeal but 
also a revision to the High Court from 
the directions of the Authority. The Au- 
thority under the Act not being a civil 
court its directions or orders are not case 
decided in terms of S. 115 Civil P. C. 
and therefore, the orders of , the Auth- 
ority are final subject only to appeal to 
District Judge or to any other ‘Riven au- 
thority. 


The comparison of the provisions of: 


one Act of Legislature on a particular 
subject with the other of a different 
character and on a different subject and 
on the basis of that comparison to reach 
the conclusion that the authority or the 
Board or the person, as the case may be, 
appointed under one Act already held 
to be a court would similarly and auto- 
matically confer upon - the authority or 
the Board or the officer, as the case, may 
be, empowered under the- other Act, 
status of a court also is not an appro- 
priate method to find out as to whether 
the latter is also a court or not. It is 
not proper to hold that the Authority 
under the Payment of Wages Act is a 
Court by comparing the provisions of 
that Act with those of the Workmen’s 
Compensation Act. AIR 1946 Lah 316 
(FB), Dissented from. 


M. L. Bhat, for Petitioner: P., L, 
Handoo, for Respondent, 


EX/FX/C182/80/DVT 
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AIR 1980 NOC 167 (KANT.) 
: (1980) 1 Kant. L. J. 109 
K. A. SWAMI, J. 


The Karnataka State Road Transport 
Corporation, Bangalore, Petitioner v. 
The Regional Transport Authority, Ban- 
galore, and others, Respondents, 


` Writ Petn, Nos, 5533 to 5535 of 1979, 
D/- 2-8-1979. 


Motor Vehicles Act (4 of 1939), Sec- 
tions 68D, 68F, 68FF Proviso, 68B and 
62 — Routes covered by approved scheme 
— State Transport Undertaking obtain- 
ing permits in respect of routes—R. T. A. 
cannot - grant temporary permits to 


4 


A.1.R. 


private operators. in respect of routes 
overlapping routes covered by scheme. 

By virtue of Section 68B the provi- 
sions of Section 62 relating to grant of 
temporary permits are subject to the 
provisions of Chap, IVA. A reading of 
Sections 68 (D) (3) and 68F (2) (a) makes 
it clear that when an approved scheme 
is published in the Official Gazette the 
routes mentioned therein will become 
the notified routes and the pending ap- 
plications for grant or renewals of pér- 
mits will have to be rejected by the āu- 
thorities and further they cannot enter- 
tain fresh: applications by private opera- 
tors for grant of permits in respect of 
routes overlapping the notified route. 
Under the Proviso to Section 68FF the 
R. T. A. can grant temporary permits in ` 
respect of a route covering partially or 
fully, the notified route only when there 
is no application filed by the State Tran- 
sport Undertaking in respect of any 
notified route. Therefore, where the 
State Transport Undertaking had not 
only applied for permits in respect of 
the notified routes but also had obtained 
permits the R. T. A. has no jurisdiction 
to grant temporary permits under Sec- 
tion 62 to private operators in respect of 
routes overlapping the notified routes 
because by virtue of Section 68B the 
power under Section 62 can be exercised 
in respect of the notified route subject 
to the provisions of Section 68FF, which 
is contained in Chap. IVA. AIR 1969 
Mys 1 (FB) Rel. on. 

M. Rangaswamy, for Petitioner; P. R. 
Srirangaiah, C. S. Shanthamallappa and 
M. R. V. Achar, for Respondents, 


KW/LW/F418/79/GNB 





AIR 1980 NOC 168 (KANT) 
: (1979) 2 Kant. LJ 382 
N. VENKATACHALA, J. 


Vittal, Petitioner v, The Land Tribu- 
nal, Supa and others, Respondents. 


Writ Petn. No. 11647 of 1979, D/- 31-74 
1979. 


Constitution of India, Art. 226 — 
Court-fee payable on Writ Petition chal- 
lenging Tribunal’s common order — Pro- 
visions of Court-fees Act concerning 
plaints have no application. (Karnataka 
Court-fees and Suits Valuation Act (16 
of 1958), Section 6 (3) and (4) and Sch. Il 
Art. 11 {s)). 


F 


1980 


Considerations governing payment of 
court-fee on separate plaints as contain- 
èd in the said provisions: can have. no 
application to court-fee chargeable for a 


writ petition under sub-art. (s) of Art. 11: 


in Sch. II to the (Karnataka). Court-fees 
Act. Court-fee payable on a Writ Peti- 
tion under Art. 226 of the Constitution 
is governed by the specific provision 
under Art. 11 (s) of Sch. II to the above 
Court-fees Act. Therefcre, where the 
Land Tribunal by common order dispos~ 
ed of three applications preferred by 
three persons claiming  2ccupancy rights 
in respect concerned pieces of land all 
owned by one landicrd, the’ landlord 
could not be required to file three writ 
petitions paying Rs. 100 for each of 
‘them. His individual right in respect of 
the lands in question being adversely 
affected hes could prefer a single Writ 
Petition paying Rs. 100 under the above 
provision. The contention that there be- 
ing three applications in respect of three 
pieces of land in the occupation of three 
persons thus ‘involving three different 
causes of action the Writ Petitioner 
ought to pay Rs. 300 was rejected. The 
other propositions laid cown in this be- 
half are: 


When two or more persons file writ 
petitions challenging a common proceed- 
ing or common order of the Land Tri- 
bunal alleging that their common and 
joint interests are adversely affected, it 
would be open to them ‘to file one 
single writ petition, -even ‘though 
they had filed separate applications 
claiming - registration of occupancy in 
their joint names for the particular lands 
and all the applications -have been re- 
jected by the common order. 


When two or more persons file a writ 
petition: challenging a common proceed- 
ing or common order of the Land Tri- 
bunal held or made on the applications of 
such persons claiming grant of occu- 
pancy in respect of lands, basing the 
claim in each application on the appli- 
cant’s separate and distinct interest in 
the land or lands, then each one of them 
has to file a separate writ petition to 
the extent his separate and distinct in- 
terest claimed in the “and or lands is 
adversely affected by the common order. 


T. S. Ramachandra, for Petitioner; T, 
S. Mohamed Ali Govt. Pleader, tor Re- 


” spondents. 


IW/LW/E595/79/TVN 
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AIR 1980 NOC 169 (KANT.) 
: (1980) 1 Kant, L. J. 26 


K. A. SWAMI, J. 


G. A. Baquari, Petitioner v..State- of 
Karnataka and ete, etc., Respondents. 

Writ Petn: Nos, ee and 5909 of 1977, 
D/- 7-6-1979, 


(A) Karnataka Rent Control Act (22 
of 1961), Sections 10A, 4 (1) and (2) — 
Owner in possession of premises starting. 
partnership business therein with peti- 
tioner — Owner ceasing to be in occupa- 
tion on dissolution of partnership and 
petitioner remaining in occupation — 
Such occupation is in contravention of 
Section 4 (1) and (2) and hence Sec- 
tion 10A applies. (1964) 1 Mys LJ 287 
Disting. 


(B) Karnataka Rent Control Act (22 
of 1961), Section 31B — Applicability. 


Where non-residential premises were 
Occupied by the owner and he started 
partnership business with the petitioner 
and after the dissolution of the partner- 
ship the petitioner alone continued to oc- 
cupy the premises, held that the peti- 
tioner’s application. under Section 31B 
was not maintainable, firstly because the 
premises _ were non-residential © and 
secondly because he was not a tenant. 
Section 31B applies only to the case of a 
residential premises and further it will 
apply only to such cases where the pre- 
mises are let out, 


B. G. Sridharan, for Petitioner: V. K. 
Govindarajulu and B. B. Mandappa, 
Govt. Pleader, for Respondents, - 


KW/BX/F809/79/JHS 





AIR 1980 NOC 170 (KANT.) | 
K. JAGANNATHA SHETTY, J. 


Gururajagouda Venkanagouda Aparanji, 
Petitioner v. The Tahasildar, Mundargi 
and another, Respondents, 


Writ Petn, No, 6187 of 1979, D/- 9-1- 
1980., 


Karnataka Land - Reforms Act (10 of 
1962), Section 50 — Owner of agricultu- 
ral land — Government loan against 
security of. land — Can be recovered 
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only by deducting it from compensation 
payable to land-owner, 


It is obligatory for the Tahsildar to 
determine the amount due from an 
owner of agricultural land who has taken 
Government loan against security of land 
in respect of the land vested in the State 


and deduct the same out of the com- 


pensation payable to him. 


The sum due from the owner of the 
land to the Government must be set off 
against the compensation payable in re- 
spect of the land. The owner could be 
paid only the balance, if any, of the 
account so taken. The Government has 
a lien for the secured debt and the Tah- 
sildar is under a duty to set off the 
same. against the compensation payable. 
Without proceeding in this manner, the 
Tahsildar has no jurisdiction to recover 
the loan amount from the landowner. 


R. H. Chandangoudar, for Petitioner; 
M. R. Suvarna, Govt. PoS for Re- 
spondents. 


BX/CX/A89 7/80/GSN/MVJI 
l \ 


AIR 1980 NOC 171 (KER.) 
: 1980 Ker. L. T. 123 — 
P. SUBRAMONIAN POTI AND 


KUMARI P, JANAKI AMMA, JJ. 


r? 


Lekshmi Chellamma and others, Appel- 
lants v. State of Kerala, Respondent. 


. L. A. A. No. 134 of 1976, D/- 19-12- 
1979, 


Trivandrum City Improvement Trusts 
Act (1 of 1961), Sections 47, 73 (a) znd 
Schedule Cl. 6 — Provision under Sch. 
Ci. 6 disallowing solatium was discrimi- 
natory — Provision dispensing with Sec- 
tion 25 (2) of Kerala Land Acquisition 
Act held void — Solatium was ordered. 
(Kerala Land Acquisition Act (21 of 
1962) S. 25 (2)) (Constitution of India, 
Art, 14). (Land Acquisition Act (1894), 
S. 23 (2).) 


Certain land was acquired initiating 
proceedings tmder Section 47 of the Tri- 
vandrum City Improvement Trusts Act. 
By Section 73 (a) of that Act for acquir- 
ing lands power under thé Land Acquisi- 
tion Act subject to modifications stated 
in the schedule shall be exercised, Cl. 6 


A.L BR. 


(2) of the Schedule omitted application 
of Section 22 (2) of the Travancore Land 
Acquisition Act. On the repeal of the 
Travancore Act and replacement by 
Kerala Land Acquisition Act, CIL- 6 
should be taken to refer to the provi- 
sions of the Kerala Act and the section 
omitted would be Section 25 (2) of the 
Kerala Act which provided: for the pay- 


ment of solatium. In view of such’ 


omission the owner of land was not en- 
titled to solatium in addition to the mar- 
ket value. In the circumstances the pro- 
vision in-the City Improvement Trusts 
Act read with the Schedule denying the 
right to solatium to a landowner was 
held to be discriminatory and void; -The 
State was directed to pay solatium. AIR 
1968 SC 1425, AIR 1973 SC 689 and AIR 
1974 SC 1202 Foll. 


mei a 

P. Sukumaran Nair and A. K. Chinnan, 
for Appellants; Govt, Pleader, for: the 
State, EE $ 


CX/DX/B254/80/TVN. 





AIR 1980 NOC 172 (KER. 
T. KOCHU THOMMEN, J. 


Kunjan and another, Appellants v, 


_Thanga and others, Respondents. 


S. A. No. 514 of 1975, D/- 8-8-1979, 


Specific Relief Act (47 of 1963), Sec- 
tions 38, 6 — Injunction restraining in- 
terference with possession — Plaintiff in 
possession claiming not through others 
but of own might = Entitled to injunc- 
tion. : 


Where it is found on the basis of cogent 
and satisfactory evidence that the mother 
who is the plaintiff is not an agent or 
caretaker of the defendants who are her 
sons, but she is a lessee in possession in 
her own right .she is entitled to injunc~ 
tion-restraining the defendants from in« 
terfering with her possession. 


.P. N. Krishnankutty Achan of. M/s, 
Chandrasekharan © and Chandrasekhara 
Menon, for Appellants; N. K.' Sreedharan, 
M. A. T. Pai and P, K. Venugopalan, for 
Respondents, 


KW/KW/F552/79/GSN/SNV 


a 
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AIR 1980 ‘NOC 173 (KER.) 
V. KHALID, J. 


Joseph Mariakutty, Petitioner v. Chum- 
maru ‘Uthuppu and anotker, Respondents. 


C. R. P. No, 1363 of 1980-E, ae 21-7- 
1980. 


Kerala Land Reforms Act (1 of 1964), 
Section 102 — Decision of Tribunal on 
preliminary issue recorded under R. 81 
of Land Reforms (Tenancy) Rules, 1977. 
Decision is open for consideration in 
appeal filed against final order. 1976 Ker 
LT 788 Rel. on. 


N. Raghava Kurup and M. S. N, Pillai, 
for Petitioner, T. P. K. Nambiar, P., C. 
Rajagopalan and È. Devakikutty, for Re- 
spondents. 


HX/JX/D894/80/MRD/RSK 


AIR 1980 NOC 174 (KER) . 
V. BALAKRISHNA ERADI; c. Í. AND 
G. BALAGANGADHARAN NAIR, J. 


s. vV. “Ralapopela. Prabhu, Petitioner v. 
The Commissioner, Municipal Council, 
Irinjalakuda, Respondent. i 


O. P. No. 3537 of 1978-D, D/- 17-6-1980. 


Kerala Municipalities Act (14 of 1961), 
Section 309 (1) — Levy of prescribed fee 
for using “bus stand” — Vadility — Peti- 
tioner plying his bus through the area of 
Municipality while operating a route — 
He cannot be made to. use Municipal “bus 


stand” and pay prescribed fee — Deci-. 


sion quashing Municipality’s demand for 
fee does not involve substantial question 
of law to be decided ty the Supreme 
Court within meaning of Art, 133 (1). 
(Constitution. of India, Art, 133 (1)). 


The expression “bus stand’ connotes 
only a place: where bus: services -com- 
mence and terminate their operation and 
that places where bus services are to halt 
‘ merely for. setting down or- taking up 
passengers cannot be regarded as “bus 
stand”, AIR 1973 SC 2420 Foll. 


Where -the petitioner plied his bus 
through the area of the Municipality for 
operating a route, the Municipality could 
not insist, that the petitioner’s bus be 
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taken to the ‘bus stand’ provided by the 
Municipality and should pay the prescrib- 


_ ed fee for using the facilities provided at 


the said place. 


` Further; when the demand of the Muni- 
cipality. requiring payment of the pre- 
scribed fee is not upheld, it could not be 
said that the: decision involved any sub- 
stantial. question of law of general im- 
portance requiring decision by the Sup- 
reme Court and, hence leave to appeal to 
Supreme Court could not be granted. 


S. R. D. Prabhu, for Petitioner; K. S. 
Radhakrishnan and K. S. Balakrishnan, 
for Respondent. 


HX/IX/E304/80/VNP/SNV 


AIR 1980 NOC 175 (MADH. PRA.) 
: 1980 Jab. L. J. 123 
(GWALIOR BENCH) 

J.. P. BAJPAI, J. 


Vishnudayal, Appellant v. Angoori Bai, 
Respondent, 


Second Apri No. 89 of 1974, D/- 18-9- 
1979. 


(A) M. P. Accommodation Control Act 
(41 of 1961), Sec. 12 (1) cl. (a) — Service 
of notice of demand under clause (a) — 
Tenant remitting all arrears by money 
order within prescribed period — Pay- 
ment of rent by M. O. found to-be ac- 
cepted mode of payment between parties 
— Held Post Office being agent of payee 
date. of remittance was date of tender — 
Tenant was not liable for default though 
M. O. happened to be delivered after pre- 
scribed period. (Post Office Act (1898), 
Sec. 44). 


* Whenever there is an express or im- 
plied agreement between the parties for 
receiving the payment by money order, 
the post office becomes the common agent 
of both the creditor and the debtor, and 
the’ date on which money order has been 
sent can be taken to be the date of pay- 


~ ment to the creditor even if for any 


reason beyond the control of the remitter, 
the money order reaches the landlord 
after the expiry of prescribed period and 
the tenant cannot be held liable for evic- 
tion on the ground of default of making - 
payment within the prescribed dri of 
notice. 
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It is true that in cases where the re- 
mitter issues any instructions otherwise 
or stops or withholds payment or the 
cheque is dishonoured, he will not be 
entitled to take the benefit of this position 
and contend that despite having -withheld 
the payment of money or the cheque hav- 
ing been dishonoured, the creditor should 
be deemed to have received the payment 
on the date the same was remitted. 


The provisions of Section 44 are not 
however the sole test for determining the 
question of post office being the agent of 
both the creditor and the debtor. The cru- 
cial circumstance for determining the 
controversy in such a case is the existence 
of an express or implied agreement in be- 
tween the creditor and’ the debtor for 
receiving payment through the agency of 
the post office, and the post office be- 
comes the agent of the payee not by vir- 
tue of Section 44 of the Indian Post Office 
Act but by an agreement express or im- 
plied. AIR 1959 SC 1160, AIR 1966 SC 
1466, AIR 1954 SC 429 and AIR 1974 All 
366 (FB), Foll; 1962 Jab LJ (SN) 146, 1965 
Jab LJ (SN) 124 and 1963 Jab LJ (SN) 
68, Disting. 


(B) M. P. Accommodation Control Act 
(41 of 1961), Sec. 12 (1) cl. (a) — Tender 
of arrears of rent to a lawyer who issued 
notice of demand is a valid tender. AIR 
1973 All 31, Rel. on. 


(C) M. P. Accommodation Control Act 
(41 of 1961), Sec. 12. (1) (c) — Eviction on 
ground of nuisance — Spreading over of 
dirty water from bathroom of tenant al- 
leged —- Ground of nuisance not open to 
landlord who himself was responsible for 
defective discharge pipe. 


When the landlord himself makes cer- 
tain sanitary arrangement, which itself is 
defective, the tenant cannot be held liable 
for creating nuisance on the ground of 
any inconvenience so caused due to such 
insufficient or ineffective arrangement. 


From the admitted circumstances, it 
was held that even if there was any in- 
convenience due to the fact that dirty 
‘water from the bathroom of a tenant 
happened to spread over the tinshed of 
other occupant, the same was due to the 
insufficient and ineffective arrangement 
provided by the landlady herself and the 
said inconvenience could always be re- 
moved by providing a proper discharge 
pipe from the bathroom by ensuring that 


ALR, 


the water did not spread over the tinshed. 
There was no justification on the part of 
the plaintiff who had herself provided a 
discharge pipe with its opening on the 
tinshed to complain against the tenant for 
claiming eviction on the ground of creat- 
ing nuisance on that count, 


(D) M. P. Accommodation Control Act 
(41 of 1961), Sec. 12 (1) (c) — Trial Court’s 
finding about nuisance based on no evi- 
dence — Finding affirmed by Lower ap- 
pellate Court — Finding can be set aside 
at the stage of second appeal. (C. P.C. 


(1908), Sec. 103). 


Whenever the trial Court simply re- 
cords a finding on a question of fact with- 
out giving reasons for arriving ` at the 
same and the lower appellate Court 
also happens to affirm the same without 
discussing the evidence and proper ap- 
plication of mind, it amounts to as if the 
said question of fact had not been decid- 
ed by recording a finding and the Court 
at the stage of second appeal is required 
under Section 103 of the Civil P. C. to 
deal and decide the same on the basis of 
the material on record. 


Since the finding about nuisance was 
found to be based’ on no evidence, it 
warranted interference in second appeal 
and the. same was accordingly set aside, 


B. G. Apte and N. P. Mittal, for Appel- 
lant; J. P. Sharma and J. R, Sharma, for 
Respondent. 


DX/FX/B574/80/GDR 


a 


AIR 1980 NOC 176 (MAD.) | 
: L L. R. (1980) 1 Mad. 37 
GOKULAKRISHNAN AND 
VARADARAJAN, JJ. 


M. Srinivasan, Appellant v. K, & 
Narayanan and others, Respondents, 


L. P. A. No. 116 of 1978, D/- 19-1-1979, 


Civil P. C. (5 of 1908), 0.39, R.i — 
Temporary injunction — Grant of — Suit 
by Joint Managing Director of Company 
asking for declaration that the resolution 
of Board of Directors terminating his 
service before expiry of contract of ser- 
vice was void and seeking interim injunc- 
tion — Mala fides alleged against Board’ 
— Evidence showing prima facie case for 


feos tid 


1980 


grant of injunction — Allegation of bal- 
ance of convenience in his favour by 
plaintiff, not denied — Injunction granted. 
A. A. O. No. 425 of 1978, D/- 13-12-1978 
(Mad.), Reversed, (Companies Act (1950); 
Sec. 284). 


The Joint Managing Director of a 
Company filed a suit for declaration that 
the resolution passed by the Board of 
Directors of the Company dissociating 
him from thé affairs of the Company be- 
fore the expiry of contract of his service 
was null and void and for consequential 
injunction. He claimed interim injunction 
that the resolution should not be given ef- 
fect to, till the disposal of the suit. The 
said Director alleged that the resolution 
of the Board to dissociate him was pass- 
ed at the instance and uncer the influence 
of the Managing Director who wanted to 
dissociate him, the Joint Managing Direc- 
tor, from the affairs of the Company and 
was actuated by mala fides. The docu- 
mentary evidence prima žacie established 
ill-feelings between the Managing Direc- 
tor and the Joint Managing Director. The 
evidence further showed that the powers 
of the Joint Managing Director had 
been curbed to a great exteht. Whereas 
there was a definite allegation by the 
Joint Director in his affidavit filed in 
support of the injunction application that 
the balance of convenience was in favour 
of the grant of interim injunction there 
was absolutely nothing in the counter af- 
fidavits filed by the Directors to show 
that any irreparable loss or prejudice 
would be caused to the company if the 
injunction sought for was granted. 


Held, that a prima facie case had been 
made out for the grant cf a temporary 
injunction. Case law discussed. A. A. O. 
No, 425 of 1978, D/- 13-12-1978 (Mad.), 
Reversed, 


G. Ramaswami, for Œ. Subramaniam, 
for Appellant; Advocate General and T, 
Raghavan, S. Govind Swaminathan, 
Subba Reddy,’ N. Karthikeyan, A. C. 
Muthanna, M. Subramanian and N. R. 
Rajaram and N. Srivastsamani, -for Re- 
spondents. 


LW/BX/G748/79/SNV. 
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AIR 1980 NOC 177 (MAD.) 


RATNAM, J. 
Vasavambal, Petitioner v, Chenniappa 
Gounder, Respondent. 


C. R. P. No. 848 of 1978, D/- 24-10-1979. 


T. N. Buildings (Lease and Rent Con- 
trol) Act (18 of 1960), Sec. 10 (2) (i), Ex- 
planation — Notice in terms of the Ex- 
planation was not sine qua non to prove 
wilful default — Provision was not ex- 
haustive of all cases of wilful default. 


Since a two-month’s notice in terms of 
the Explanation to Sec. 10 (2) (i) is not a 
condition precedent for upholding the 
ground of wilful default in the payment 
of rent and since the Explanation is not 
exhaustive of all cases of wilful default, 
absence of such notice would not render 
a clear case of wilful default any the less 
wilful default. In this case except for. 3 
months rent sent by Money order the 
tenant did not send any for over two 
years. In the absence of any explanation 
for such non-payment his plea of refusal 
by the landlord to receive rent was dis- 


` believed and eviction on the ground of 


wilful default was ordered. C. R. P. 
No. 406 of 1978, z: 27-4-1978 (Mad.), 
Foll. 


V. Natarajan and V. Nicholas, for Peti- 
tioner; V. C, Palaniswami, S. C. Palani- 
swami and A. Tajmal Hussain, for Re- 
spondent. 


BX/DX/A870/80/TVN 


i 


AIR 1980 NOC 178 (MAD.* 
: (1980) 93 Mad, L. W. 90 
MOHAN, J, 


The Authorised Oficer, Land Ceiling, 
Pondicherry, Petitioner v. Venkatasubba 
Reddiar and others, Respondents, 


C. R. P. Nos. 459, 460 and 1475 of 1977, 
D/- 23-10-1979 


Pondicherry Land Reforms (Fixation of 
Ceiling on Land) Act (9 of 1974), Sec- 
tions 9 (2) (a) and (b), 2 (10) and 6 — Ceil- 
ing area of a family — Computation of — 
All changes in the situation between ap- 
pointed day and notified date should be 
considered — Son becoming a major dur- 
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ing the period — He holding should be 
excluded, 


Since ‘family’ as defined in Sec, 2 (10} 
excludes a major son and a reading of 
Sec. 9 (2) (a) and (b) indicates that all 
changes or alterations in the situation be- 
tween thé appointed dayand the notified 
date ought to be recognised while com- 
puting the land ceiling, land held by a 
son who became a major during that 
period was liable to be excluded in ‘the 
computation of the landholding of the 
erstwhile family in which he was a minor. 


The contention that by Sec. 6 of the Act. 


on or from the appointed day no sub- 
sequent change could be recognised was 
rejected observing that: it merely provid- 
ed a statutory bar against future acquisi~ 
tion and that the relevant date for com- 
putation, preparation’ ‘and publication of 
draft statement under Section 9 was only 
the notified date. 

S.  Govindaswami, Govt. Pleader, 
Pondicherry, for Petitioners; K. Parasaran 
for V. Manivannan, M.. Krishnappan, K. 
Yamunan, for Respondents, 


CX/DX/B98/80/TVN | E 





‘AIR 1980 NOC 179 (ORI) 
: 1980 Lab. I. C. 483 
FULL BENCH 
R. N. MISRA, K. B. PANDA AND ` 
P. K. MOHANTI, JJ. 


Orissa Khadi and Village Industries 
Board and ete ete, Petitioners v. 
Norottam Sahu and another, ete etc., Re- 
spondents. 


O. J. C. Nos. 1337 to 1339 of 1976 and 
769 and 770 of 1977, D/- 8-7-1980. 


Industrial Disputes Act (14 of 1947), 
Sections 25-F, 25-FFF — Retrenchment 
or termination -on closure of business — 
Determination of — Dissolution of Khadi 
Gramodyog Board — Finding that dis- 
solution did not amount to closure — No 
interference in writ proceeding — Termi- 


nation of services of some employees 


— Held amounted to retrenchment. (Con- 
stitution of India, Art. 226). 


Whether there has been a closure of 
business or not is a question of fact. 


In the instant case upon dissolution of’ 
the Orissa Khadi Gramodyog Board Gov- 


A.LR. 


ernment entrusted the affairs of the 
Board to the Director of Industries and hê 
continued the business hitherto coriducted 
by the Board. Statutory annual report of 
thé Board revealed that-new investments 
were made and even expansion was pro- 
posed, The evidence further disclosed that 
except Khadi industry; all-other activities 
of the Board continued unabated | during 
the dissolution. 


Held i in the circumstances that the fnd- 
ing of the Labour Court, that on dissolu- 
tion of the Board there was no closure of 
business, could not be disturbed in: writ 
proceedings. In fact, 
Industries was a substitute of the’ Board 
for carrying on the business. 

: Held: further that termination - of’ ser- 
vices of some of the . employees ‘of the 
Board on dissolution of the Board 
would amount to retrenchment and 
not termination upon closure of the ‘busi- 
ness... When there was reduction in the 
industrial ‘activity ` ‘and’ while retaining 
some ‘workmen the rest were asked to go 
as they were surplus with reduced work- 
load, the same would not amount to re- 
trenchment. 


G. Rath (in O. J, C. Nos. 1337 to 1339 of 


` 1976) and G. B. Patnaik (in O. J. ©. Nos. 


769 and 770 óf 1977), for Petitioners; R. 
Mohanty and Addl. Standing Counsel (in 
O. J. C. Nos. 1337 to 1339 of 1976) and 


`N. C. Mohanty and Addl. Standing Coun- 


sel (in O. J. C. Nos. 769 and 770 of PAn: 
for Respondents. 


GX/HX/D404/80/DVT `~ 


AIR 1980 NOC 180 (PAT.) 
UDAY SINHA AND 
UMESH CHANDRA SHARMA, JJ. ° 


Ganesh Prasad, Petitioner v. The State 
of Bihar and others, Respondents. 


Civil Writ Jur. Case No. 2334 of 1979, 
D/- 24-9-1979,- 


Evidence Act (1 of 1872), S. 115 — _ Es- 
toppel — Doctrine of promissory estoppel 
— Requisites — Further steps taken 
pursuant to Government approval of a 
auction bid not specifically stated by peti- 
tioner — Opposite party also having 
equity in his favour — Petitioner cannot 
invoke the doctrine against cancellation 
of his bid, 


the Director of © 


Stony 


` 1980 


yZ 


When an auction bid is not . final until 
approved by competent euthorities and 
before such approval of the petitioner’s 
bid, a rebid is ordered, the petitioner. can- 
not challenge the validity of the rebid 
order. When that order specifies notice 
both-to. the petitioner and the opposite 
party but the rebid is held without notice 
to- the opposite party and peti- 
tioner.. on ‘approval of. his bid, 
is issued settlement parwana, the . Gov- 
ernment. and its officers, are bound by 
their. approval-promise to make the settle- 
ment in the petitioner’s favour. 


However to attract the doctrine of pro- 
missory estoppel a clear and specific case 
of having acted on the faith of the’ pro- 
mise must be stated. When the petitioner 
does not state so but does only vaguely 
and generally, the factual foundation for 
pleading ‘the doctrine is absent. 


For want of notice to the opposite cary 
for the rebid, he has been deprived of his 
chance to take part and thus he has 
equity in his favour. With both parties 
claiming equity, when the Government 
cancelled the petitioner’s. bid and ordered 
fresh bid, it is not an unreasonsable step. 
As a result of the fresh bid, the peti- 
tioner will. not suffer since‘ both parties 
are to participate. Thus in such’a case the 
petitioner cannot ‘invoke the doctrine of 
promissory estoppel, AIR 1979 SC 621, 
Applied. AIR 1974 Pat 267, Dist, 


Nagendra Rai and “R. p. Shafak, for 
Petitioner; Chunni Lal, Neelima Thakur, 
Narendra Prasad: and Ajoy Kumar, for 
Respondents. 
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` AIR 1980 NOC-181 (PUNJ. & HAR.) 
SUKHDEV SINGH KANG, J. 


Karam Singh and another, Petitioners 
v.. The Financial Commissioner, „Punjab, 
Chandigarh and others, Respondents, 


Civil Writ Petn. No, 3219 ‘of 1969; 
D/-21- 1-1980, ~ À 


Punjab. Security of taba ‘Tenures Act 


‘(10 of 1953) Ss. 10A and 10B — Allotment 


of surplus land to ineligible . persons —~ 
Void — Death of landowner — Land 
inherited by allottees as small landowners 
— No part of it can be declaréd as surplus 
(Constitution of India, Arts. 226 and 227). 


Certain land belonging to R a big land 
owner was declared surplus arid some of 
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it was allotted to two nephews of R. on 
1-2-1964 and possession of the same was 
delivered to them. The allotment order 
was, however, 
D/- 11-3-1966 on the ground that they 
were ineligible persons for allotment. R. 
died on 31-3-1965 -and when succession 
Opened the two nephews. came to possess 
as successor of R, 22 standard acres of 
land as both of them were ‘small land- 
owners. The Collector, however, by his 
order D/- 30-11-1966 declared 10 acres as 
surplus and refused to give benefit of the 
same to-his successors as having been 
utilized. This order having been confirmed 
in appeal and revision the petitioners 
nephews challenged it by a writ petition. 


. Held, that the allotment to the peti- 
tioners who were ineligible persons was 
void and non est in law. and, as’ such it 
will be deemed to have not been utilised. 
The order of cancellation related back to 
the date of allotment itself with the effect 
that the petitioners were: never the al- 
lottees of the land. Consequently, the 
land was not utilized under cl. (a) of Sec- 
tion 10-A of the Act. Therefore, Sec, 10-B 
will apply to the case and the petitioners 
were the owners of this land. They were 
‘small land-owners and no part of the land 
could be declared surplus, The orders 
D/- 30-11-1966; September 5, 1969 and 
November 6, 1969 passed by the Collec- 
tor, the: Commissioner and the Financial 
Commissioner, respectively are illegal and 
void, and ‘are set aside. 


- B. N. Aggarwal, for Petitioners: G. S. 
Growal Addl. Advocate General (Jaspal 
Singh, with him), for Respondents. 


BX/CX/A970/80/KSB 


l AIR 1980 NOC 182 (PUNJ. & HAR.) 
HARBANS LAL, J. 


Hari Chand, Petitioner v. The Financial 
Commissioner, Revenue, Chandigarh and 
others, Respondents. 

Civil Writ Petn, No. 
D/- 13-5-1980. 


(A) Pepsu Tenancy and Agricultural 
Lands Act , (13 of 1955), Sec. 32-J — 
Scheme framed under — Utilisation: of 
Surplus Area Scheme (1960), Para 14 — 
Power to review ` — 
passed prior to conferment of power upon 
Collector — Actual delivery of possession 
taking place thereafter — power to- Te- 
view can be exercised. 


4926 of 1974, 


1 
4 


cancelled by .an order: 


-Allotment order _ 
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Various provisions of the utilization of 
Surplus Area Scheme (1960) disclose that 
process of allotment commences with the 
declaration of surplus area and is com- 
pleted only with the issuance of a certi- 
ficate and delivery of possession of the 
land so declared’ surplus. Therefore, 
an order of allotment can be held to have 
been passed only on the date when the 
possession of the land is delivered to the 
allottee. Thus, where allotment order. was 
passed prior to conferment of power oì 
review but actual delivery of possession 
took place after the power of review was 
enforced, the order of review could not 
be said to be illegal on ground of absence 
of power to review. 


(B) Pepsu Tenancy and Agricultural 
Lands Act (13 of 1955), Sec. 32-3 — 
Scheme framed under — Utilisation of 
Surplus Area Scheme (1960), Para 14 — 
Power to permit review of allotment 
order — Collector according necessary 
permission suo motu on receipt of com- 
plaints and after applying his indepen- 
dent mind — No illegality — Need not 
wait for initiative from Prescribed 
Authority, (Punjab Tenancy Act (16 of 
1887), Sec. 82), 


(C) Punjab Tenancy Act (16 of 1887), 
Sec. 82 — Power to permit review of al- 
Ictment order — Exercise of, suo motu 
~~ No bar of limitation prescribed — 
Complaint filed after more than three 
months — Collector can ‘allow review suo 
motu — Deposit of entire amount of con- 
sideration by allottee — Collector can 
nevertheless permit review. (Pepsu 
Tenancy and Agricultural Lands Act (13 

-of 1955), Section 323 —- Scheme framed 


under — Utilisation of Surplus Area 
Scheme (1960), Para 14). 
J. K. Sharma, for Petitoner; H. S. 


Sahney (for Nos. 1 to 4) and Maluk Singh 
for Gurdial Singh (for No. 6), for Respon- 
dents. 
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AIR 1980 NOC 183 (PUNJ. & HAR) | 
HARBANS LAL, J. 
The Oriental Fire and General Insu- 


rance Co. Ltd. and others, Appellants v. 
Smt. Deep-Kaur and others, Respondents, 


F. A. F, O. No. 32 of 1978 and Cross- 
-Objection No, 11-CII of 1978, D/- 28-9~ 
1979, 


A.LR. 


(A) Motor Vehicles Act (4 of 1939), Sec- 
tions 81 and 110B — Considerable traffic 
at all hours of day and night on road — 
Truck parked by driver on road on dark 
night without any light thereon nor any 
precaution such as placing bricks or 
drums to serve as warning to other vehi- 


‘cles taken — Held there was violation of 


Sec. 81 — Even otherwise driver was 
guilty of negligence as he failed to take 
precautions expected of reasonable man, 


(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110B — Contributory negligence —~ 
Determination of compensation. (Torts -— 
Contributory negligence), 


Though there is no Statute Law in 
India such as in England to meet the 
situation where the deceased or the in- 
jured had also contributed to the accident 
or the occurrence by his contributory 
negligence, the doctrine of contributory 
negligence and the determination of com- 
pensation after apportioning the liability 
of negligence to both the parties appears 
to be in consonance with the well esta- 
blished principles of justice, equity and 
good conscience and has been applied by 
the Courts in India. 


In the instant case though there is no 
concrete evidence to show.as to how far 
the deceased who was.driving the car was 
in a position to avert the fatal accident 
but as it is not beyond the pale of proba- 
bility that if he had with all his vigilance 
discerned the parking of the truck (which 
was parked without any lights thereon 
and without taking any other precaution 
such as placing bricks or drums on. the 
road which would have served as a warn- 
ing to other vehicles) from a sufficiently 


. long distance perhaps the accident could 


be averted by bringing the car to stop be- 
fore dashing into the truck or by turning 
the same to the right of the truck. Keep- 
ing this probability in view it will be in 
the interest of justice to both the parties 
that the liability for the accident may be 
apportioned between the owner and the 
driver of the truck on the 
one side and - the deceased on the 
other in the ratio of 3/4th and 1/4th and 
the amount of compensation payable to 
the dependants of the deceased must also 
be determined keeping this in view. 
Therefore, though. the total amount of 
compensation worked out on the basis of 
annual dependency and the appropriate 
multiplier comes to Rs. 1,20,000/-, 25% of 
this amount has to be excluded on ac- 
count of contributory negligence of the 
deceased. Under the circumstances the 


1980 


claimants {dependants) are entitled to a 
compensation of Rs. 90,000/- only, 


L, M. Suri, R. M. Suri ard V. `P. Gandhi, 
for Appellants; Muneshwar Puri and B. S. 
Bindra. for Respondents, 
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AIR 1980 NOC 184 (P. & H.) 
: 1980 Lab. I. C. 1064 
FULL BENCH 


S. S. SANDHAWALIA, C. Jn _ 
K.S. TIWANA AND HARBANS LAL, JJ. 


Employees’ State Insurance Corpora- 
tion, Chandigarh, Appellant v. Oswal 
Woollen Mills Ltd., Ludhina, Respondent. 


F. A. F. O. Nos. 451 and 452 of 1978 and 
675 and 676 of 1979, D/- 16-7-1980. 


(A) Employees’ State Insurance Act (34 
of 1948), Section 2 (9) — “Employee’ — 
Definition of — Casual employee is cover- 
ed. (1975) 77 Punj LR 79, Overruled. 1974 
Lab IC 798 (Mad); .(1974) 46 FIR 118 
(Mad) and (1977) 2 Lab LJ 214 (Mad) Dis- 
sented from, 


Even a person casually employed in a 
factory or establishment is within the 
-ambit of the definition spelled out in Sec- 
tion 2 (9) of the Act. (1971) 73 Pun LR 
178; Approved. 1977 Lak IC 316 (Andh 
Pra); 1977 Lab IC 747 (Kant); 1979 Lab IC 
1335 (Kant) (FB); 1978 Lab IC 1245 (SC) 
and AIR 1967 SC 1364, Rel. on. 1974 Lab 
IC 798 (Mad); (1974) 46 FJR 118 (Mad); 
(1977) 2 Lab LJ 214 (Mad), Dissented 
from, (1975) 77 Punj LE-79 Overruled. 
AIR 1957 SC 264, Distinguished. 


(B) Interpretation of Statutes — Defini- 
tion clause — Rule of construction, 


It isa hallowed rule of construction that 
in construing a statute, the definitions 
from an altogether different enactment 
are not helpful and inde2d dangerous to 
advert to and the more so, where their 
language is plainly and significantly 
different. AIR 1929 PC 181 and AIR 1949 
Nag 34, Rel. on, 


K. L. Kapur with V. E. Suri, for Ap- 


pellant; Bhagirath Dass with S, K, Heera-. 


ji, for Respondent. 
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AIR 1980 NOC 185 (RAJ) 
: 1980 Lab. L C. 969 
FULL BENCH 
DWARKA PRASAD, S. K, MAL LODHA 
AND M. C. JAIN, JJ. 

Rajvi Amar Singh, Petitioner v, 
State of Rajasthan, Respondent, 

Civil Writ Petn, No, 321 of 1967. D/- 
28-3-1979, 

(A) Constitution of India, Articles 309, 
310, 311 — Integration of erstwhile States 
into State of Rajasthan — Petitioner a 
member of judicial service of State of 
Bikaner continuing in service after inte- 
gration — He is governed by Service 
Rules in force after integration — Can- 
not claim to be governed by service rules 
of erstwhile State of Bikaner in matter of 
retirement — (Rajasthan Judicial Service 
Rules (1955), R. 29; Rajasthan Sérvice 
Rules (1951), R. 56). 


The petitioner was appointed as a Mun- 
sif Magistrate in the former State of 
Bikaner and was promoted in due course 
of timie as a District Judge in the former 


The 


-State of Bikaner and was confirmed as 


such by the notification of the then 
Bikaner High Court. Thereafter the 
princely States of Rajasthan, including 
the former State of Bikaner, joined to- 
gether to form the United State of Raja- 
sthan. Within two months after integra- 
tion the petitioner did not exercise op- 
tion to retire but continued in service and 
was appointed as a Civil Judge in the 
integrated set up of the Judicial Service 
of the new State of Rajasthan with effect 
from August 28. 1956 and was also sub- 
sequently promoted to posts in the Raj- 
sthan Higher Judicial Service and he also 
obtained the benefit of the provisions of 
the Rajasthan Service Rules relating to 
pay, leave, joining time and other condi- 
tions of service. 

Held, the petitioner could not claim 
that even after integration, his service 
conditions should be governed by the 
Rules: which prevailed in the erstwhile 
State of Bikaner and therefore he could 
not be retired before 58 years of age. The 
Rajasthan- Service Rules became applic- 
able to the petitioner by virtue of the 
provisions of cl. (ii) of R. 2 of the Raja- 
sthan Service Rules and as he accepted 
appointment in the integrated set up, ac- 
cording to the Rajasthan Judicial Service 
Rules, 1955 and has also taken advantaga 
of promotions and other benefits under 
the Rules, it will be presumed that he ac- 
cepted servica under the new State of 
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Rajasthan as a result of the integration of 
the services of the Covenanting . States: 


and agreed to be governed by the Raj- 
asthan Service Rules. 

(B) Rajasthan Service Ruleg (1951), 
R. 56 — Member of Rajasthan Judicial 
Service —- Compulsory retirement — Age 
of — Alteration — Consultation with 
High Court held was not necessary in the 
circumstances of the case. (Rajasthan 
Judicial Service Rules (1955), R. 29). 


Retirement of age increased from 55 to 
58 and brought back to 55 years. High 
‘ Court not consulted on both occasions. 
Petitioner entering service when age of 
retirement was 55 years and retired when 
also retirement age was brought again tc 
55 years. Even assuming that consultation 
with High Court was necessary before 
amending the age of retirement and thus 
amendments are to be ignored, the peti- 
tioner was not entitled to raise the plea 
as he would be governed by the original 
rule when he entered service, 

(C) Constitution of India, Articles 235, 
309, 310 — Persons belonging to State 


- Judicial Service — Control over, of High. 


Court — Scope — Fixing age of super- 
annuation or compulsory retirement — 
Does not relate to’ “control” vested in 
High Court under Art. 235 — (Rajasthan 
Judicial Service Rules (1955), R. 29; 
Rajasthan Service Rules (1951), R. 56). 


The fixation of the age of superannua-~ 
tion is similar to laying down the other 
conditions of service, such as salary, al- 
lowances, pension, leave and the like, in 
respect of persons in the employment of 
the State, which includes the members of 
the Judicial Service and they can be 
regulated by a statute made by the legis- 
lature of the State under Art. 309 of the 
Constitution and until- such a statute 


A.L R. 


comes into existence, the Governor of the 

State has the requisite legislative power 

to determine the aforesaid conditions of 

service of all employees of the State, in- 

cluding membes of the judicial service, 

The tenure of a Civil servant is undoubt- 

edly a condition of his service. But the 

fixation of the age of superannuation ‘of 

the Government employee cannot be re- 

garded as a measure of control over him. 

While ‘Art. 310 provides for tenure at the ' 
pleasure of the President or the Governor, - 
Art. 309 enables the legislature or the 

executive, as the case may be, to make 

any law or rule in regard to the tenure of | 
service of persons appointed to public 

services, Thus, the matter of fixing the 

age of superannuation or compulsory re- 

tirement does not relate to the “control” 

vested in the High Court under Art. 235 

in respect of persons belonging to the 

judicial service of the State. Case law dis- ` 
cussed. 


(D) Constitution of India, Art. 311 (2) ~ 
Superannuation or compulsory .retirement 
— Reduction in age resulting in termina- 
tion of service — Does not amount to res 
moval, : : 


Termination of service sesame asa. 
result of superannuation or compulsory 
retirement or by an amendment of the . 
service rule reducing the age: of super- 
annuation ‘or compulsory retirement 
would not be violative of Article 311 (2) 
of the Constitution. Case law relied on. 


Rajvi Amar Singh, Petitioner in per- 
son; D. S. Shisodia, Govt, Advocate, for 
the State. 
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